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Henry  C.  Frick  et  at,  Resp'ts,  v.  William  B.  Hughes,  as 
Sheriff,  etc.,  ei  al,  AppMts. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

Conversion — Proof. 

The  evidence,  in  an  action  for  the  conversion  of  property  sold  under  an 
execution  against  a  third  person,  was  held  insufficient  to  sustain  the  direc> 
tion  of  a  verdict  in  favor  of  plaintiffs. 

Appe.al  from  a  judgment  entered  on  a  verdict,  directed  by  the 
court  in  favor  of  plaintiffs. 

Hudson  Ansley  and  T.  H.  Dowd^  for  app'lts;  William  H, 
Henderson^  for  resp'ts. 

Lewis,   J. — This  action   was  brought  against  the  defendant 
Hughes,  as  sheriff  of  Cattaraugus  county  and  Thomas  R  Aldrich, 
deputy  sheriff,  for  the  conversion  by  them  of  some  200,000  feet 
of  hemlock  lumber.     The  defendants  interposed  an  answer  to  the 
effect  that  on  or  about  the  24th  day  of  March,  1892,  the  First 
National   Bank   of     Talamanca    commenced    an    action    in   the 
supreme  court  of  the  state  of  New  York  against  an  incorporated 
company  known  as  the  Standard  Lumber  Company,  and  on  that 
day  obtained  a  warrant  of  attachment,  which  was  delivered  to 
the  defendants,  as  sheriff  and   deputy  sheriff    of    Cattaraugus 
<»anty;  that  by  virtue  thereof  they  attached  a  quantity  of  logs 
on  the  26th  day  of  said  month,  and  that  thereafter  a  judgment 
was  recovered  in  said  action  against  the  lumber  compan\%  and  an 
execution   was  issued,   and    that    thereafter  another  action  was 
commenced   against   said   lumber   company  in    favor  of   Anna 
Stickle   and    others    as    plaintiffs,  and    an    attachment   in    said 
^tion  was  issued  to  the  defendants,  as  sheriff  and  undersheriff, 
'^y  virtue  of  which  they  attached   the  said  logs,  and  thereafter 
^  judgment   was   obtained    in   said   action,    and   an   execution 
^as  issued;  that,  intermediate  the  levying  of    the   said   attach- 
ments and  the  issuing  of  the  executions,  the  plaintiffs,  with  knowl- 
^ge  that  the  logs  had  been  so  attached,  sawed  them  into  lumber; 
that  by  virtue  of  the  executions  the  defendants  levied  upon  and 
sold  said  lumber  as  the  property  of  said  lumber  company.     At 
the  close  of  the  evidence  a  verdict  was  directed  by  the  court  for 
the  plaintiffs  for  the  conceded  value  of  the  lumber.     Plaintiffs,  in 
waking  their  case,  did  not  prove  the  source  of  their  title  to  the 
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lumber  in  question,  but  relied  upon  the  presumption  of  owner- 
ship arising  from  their  possession.  Upon  their  cross-examination 
as  witnesses,  it  was  maae  to  appear  that  in  the  early  fall  of  1891 
they  entered  into  a  contract  with  a  corporation  known  as  the  Al- 
leghany Lumber  Company  to  saw  a  large  quantity  of  logs  into 
lumber.  The  logs  were  lying,  at  the  time  of  the  making  of  said 
contract,  in  and  along  two  streams  of  water  in  the  town  of  Red- 
house,  Cattaraugus  county.  One  of  said  streams  was  known  as 
"Quaker  Run."  Upon  this  stream  the  plaintiffs^  saw  mill  was 
situated.  The  other  stream  wns  known  as  **Stony  Brook,"  which 
entered  into  Quaker  Run  a  mile  or  so  above  plaintiffs'  mill. 
Plaintiffs  entered  upon  the  performance  of  their  contract,  and 
while  so  engaged  the  Standard  Lumber  Company  was  incor- 
porated, and  the  assets  and  property  of  the  Alleghany  Lumber 
Company,  including  the  contract  with  the  plaintiffs,  were  trans- 
ferred to  the  Standard  Company.  The  plaintiffs  thereafter  con- 
tinued the  sawing  of  the  logs  for  the  Standard  Company  under  the 
contract  mentioned.  The  officers  and  stockholders  of  both  com- 
panies appear  to  have  been  the  same,  and  probably  the  only  real 
change  was  in  the  name  of  the  corporation. 

The  plaintiffs  testified  that,  in  thelatter  part  of  December,  1891, 
while  they  were  engaged  in  sawing  the  logs,  they  purchased  of 
the  Standard  Company  what  remained  of  the  logs  unsawed;  that 
they  were  at  the  time  frozen  in  the  streams  mentioned.  Not  much 
information  was  elicited  upon  the  trial  as  to  the  terms  of  this  pur- 
chase. The  contract  of  sale  was  in  writing.  Phiintiff  s  counsel 
announced  upon  the  trial  that  he  had  it  in  his  possession,  but  did 
not  offer  it  in  evidenca  Neither  did  the  defendants  ask  that  it  be 
produced.  The  defendants  introduced  evidence  showing  the  com- 
mencement of  the  actions  mentioned  against  the  Standard  Com- 
pany, the  issuing  of  the  attachments,  and  the  levy  upon  the  logs, 
under  the  first  attachment,  on  the  30th  of  April.  On  the  28tli 
day  of  March  the  Standard  Lumber  Company  made  a  written  bill 
of  sale  of  these  logs  to  a  firm  by  the  name  of  Stewart  &  Co.,  and 
on  the  same  day,  and  probably  as  a  part  of  the  same  transaction, 
the  plaintiffs  purchased  these  identical  logs  of  Stewart  &  Co.,  and 
agreed  so  they  testified,  to  pay  therefor  tlie  sura  of  $5,000.  No 
explanation  was  offered  upon  the  trial,  by  the  plaintiffs,  of  these 
transfers.  It  does  not  appear  that  they  expressed  any  surprise 
when  they  were  informed  that  the  lumber  company  had  assumed 
to  dispose  of  properry  which  the  plaintiffs  nov;  claim  they  were 
the  owners  of  at  the  time.  Neither  did  they  in  any  way  account 
for  their  agreeing  to  pay  to  Stewart  &  Co.  $5,000  for  property 
which  they  claimed  upon  the  trial  they  owned  and  had  possession 
of.  The  plaintiffs  after  the  logs  were  attached  by  the  defendants, 
continued  to  manufacture  them  into  lumber,  piling  the  lumber  in 
separate  piles  in  their  mill  yani.  Tliey  pointed  out  these  piles  to 
the  defendants  as  lumber  manufactured  from  the  logs  which  the 
defendants  had  attached.  The  plaintiffs  were  present  at  the  sale 
of  the  lumber  by  the  defendants,  and  did  not  in  any  manner  pro- 
test against  it  They  did  make  a  claim  for  compensation  for  saw- 
ing the  lumber.     Whether  the  lumber  sold  under  the   executions 
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was  manufactured  from  the  same  logs  that  were  attached  by  the 
defendants  was  left  in  some  considerable  doubt  upon  the  trial. 
The  plaintiff  Henry  C.  Frick,  however,  did  testify  that  the  lum- 
ber sold  by  the  defendants  came  from  logs  purchased  by  the 
plaintiflEs  of  the  Standard  Lumber  Companj^  We  think  there  was 
suflficient  evidence  tending  to  identify  the  logs  attached,  and  that 
the  lumber  sold  was  sawed  from  them,  to  make  it  a  question 
which  should  have  been  submitted  to  the  jury.  And  we  think  it 
was  a  question  of  so  much  doubt  whether  the  plaintiffs  ever  had 
any  title  to  the  lumber  in  question, — whether  it  was  not  in  fact 
the  property  of  the  defendant  in  the  executions,  the  Standard 
Lumber  Company, — as  to  make  that,  also,  a  question  for  the  jury. 
The  evidence  relied  upon  by  the  plaintiffs  to  make  their  cause  of  ac- 
tion came  from  the  plaintiffs  themselves,  who  were  interested  wit- 
nesses. The  circumstances  attending  these  alleged  transfers 
tended  to  throw  considerable  doubt  as  to  their  oeing  bona  fide 
Sides.  It  is  altogether  improbable  that  the  plaintiffs  would  have 
recognized  them,  and  consented  to  pay  Stewart  &  Co.  for  the  logs, 
if  they  in  fact  at  the  time  had  any  title  to  them.  While  the  de- 
fendants were  somewhat  unfortunate  in  getting  their  defense  be- 
fore the  court,  we  are  of  the  opinion  that  there  were  questions  of 
fact  which  should  have  been  submitted  to  the  jury.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted;  costs  to  abide 
the  event 
All  concur. 

The  People,  PFff,  v.  American  Steam   Boiler  Insurance 
Company,  Deft 

In  the  Matter  of  the  Southern  National  Bank. 

{Supreme  Court,  New  York  Special  Te)*m,  Filed  October,  1895.) 

Corporation— Receiver— Claim. 

Where  a  claim  against  an  insolvent  corporation  is  presented  to,  and 
rejected  by,  the  receiver,  appointed  in  proceedings  for  its  dissolution,  no- 
lice  of  an  application  for  an  order  of  reference  need  not  be  given  to  the  at- 
torney general. 

Action  by  the  people  of  the  state  of  New  York  against  the 
American  Steam-Boiier  Insurance  Company  for  the  dissolution  of 
said  company.  The  Southern  National  Bank  presented  a  claim 
to  the  receiver,  which  was  rejected,  and  an  application  made  to  an 
appointment  of  a  referee  to  determine  the  same. 

John  R.  Ahney^  for  claimant ;  Henry  D,  Hotchkiss,  for  certain 
stockholders. 

Beekman,  J. — The  corporation  above  mentioned  has  been  dis- 
solved in  voluntary  proceedings  instituted  for  that  purpose,  and  a 
gjrmanent  receiver  has  been  appointed.  Tlie  Southern  National 
ank,  claiming  that  the  corporation  was  indebted  to  it  made  a 
demand  for  payment  upon  the  receiver,  who  rejected  the  claim, 
whereupon  the  following  consent  or  agreement  was  entered  into 
by  the  Southern  National  Bank  and  the  receiver : 
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"Whereas,  on  the  11th  day  of  April,  1894,  the  Southern  Na- 
tional Bank  of  Ne«7  York  filed  witli  Henry  S.  Ward,  Esq.,  re- 
ceiver of  the  American  Steam-Boiler  Insurance  Company,  a  claim 
against  the  said  American  Steam -Boiler  Insurance  Company  for 
the  sum  of  five  thousand  one  hundred  and  seventy  six  ($5,176.60) 
60-100  dollars ;  and  Whereas  tlie  said  Henry  S.  Ward,  Esq.,  re- 
ceiver, has  rejected  said  claim,  and  whereas  the  said  Southern  Na- 
tional Bank  of  New  York  insists  thereon:  Now,  therefore,  pur- 
suant to  the  statute  in  such  cases  made  and  provided,  it  is  hereby 
consented  that  the  controversy  between  the  said  receiver  and  the 
said  Southern  National  Bank  of  New  York  be  referred  to  Charles 
W.  Dayton,  Esq.,  counselor  at  law,  of  the  city  of  New  York,  as 
sole  referee  to  hear  and  determine  the  same." 

Tliis  stipulation  or  agreement  is  dated  January  3,  1895,  and  on 
the  following  day  an  order  was  made  at  special  term,  before  Mr. 
Justice  Andrews,  entitled  as  above,  which,  after  reciting  the 
reading  and  filing  of  the  consent  above  mentioned,  order  on  mo- 
tion of  the  attorney  for  the  receiver,  "  that  the  controvei'sy  be- 
tween Henry  S.  Ward,  as  receiver  of  the  American  Steam-Boiler 
Insurance  Company,  and  the  Southern  National  Bank  of  New 
York,  concerning  the  claim  of  the  said  Southern  National  Bank 
of  New  York  against  the  said  American  Steam-Boiler  Insurance 
Company  be,  and  the  same  is  hereby  referred  to  Charles  W.  Day- 
ton, Esq.,  counselor  at  law,  of  the  city  of  New  York,  as  sole  ref- 
eree, to  hear  and  determine  the  same;"  which  order,  under  the  di- 
rection of  Mr.  Justice  Andrews,  was  duly  entered  in  the  oflice  of 
the  clerk  of  the  city  and  county  of  New  York.  The  reference 
thereupon  proceeded,  all  parties  in  interest  being  l*epresenied  by 
their  respective  counsel  thereon,  and  a  large  amount  of  testimony, 
has  been  taken,  which  has  resulted  in  a  report  by  the  referee  in 
favor  of  the  claimant,  which  report  has  been  filed,  and  the  matter 
now  comes  on  for  hearing  before  me  on  exceptions  thereto  which 
have  been  filed  by  the  attorney  for  the  stockholdei^.  A  prelimi- 
nary objection  was  raised  that  the  attorney  general  had  received 
no  notice  of  the  application  for  the  order  of  reference  based  upon 
the  agreement  above  mentioned,  and  that  the  order  was,  therefore, 
void,  and  all  proceedings  had  under  it  a  nullity.  That  question 
was  the  only  one  that  was  argued  before  me,  it  being  understood 
that,  if  it  should  be  determined  adversely  to  those  who  raised  it, 
the  motion  should  afterwards  be  heard  upon  its  merits. 

Section  8  of  chapter  378,  Laws  1893,  entitled  "  An  act  in  rela- 
tion to  receivers  of  cor[)orations,"  provides  that: 

"  A  copy  of  all  motions  and  all  motion  papers,  and  a  copy  of 
any  other  application  to  the  court,  together  with  a  copy  of  the 
order  or  judgment  to  be  proposed  thereon  to  the  court,  in  every 
action  or  proceeding, now  pending  for  the  dissolution  of  a  corpo- 
ration or  a  distribution  of  its  assets,  or  which  shall  thereafter  be 
commenced  for  such  purposes  shall,  in  all  cases,  be  served  on  the 
attorney  general,  in  the  same  manner  as  provided  by  law  for  the 
service  of  papers  on  attorneys  who  have  appeared  in  actions, 
whether  the  apolications  but  for  this  law  would  he  ex  parte  or 
upon  notice,  ana  no  order  or  judgment  granted  shall  vary  in  any 
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material  respect  from  the  relief  specified  iu  such  copy  or  order 
unless  the  attorney  general  shall  appear  upon  the  return  day  and 
have  been  heard  in  relation  tliereto;  and  any  order  or  judgment 
granted  in  any  action  or  proceeding  aforesaid,  without  such  ser- 
vice of  such  papers  upon  the  attorney  general  shall  be  void,  and 
no  receiver  of  any  such  corporation  shall  pay  to  any  person  any 
money  directed  to  be  paid  by  any  order  or  judgment  made  in  any 
such  action  or  proceeding,  until  the  expiration  of  eight  days  after 
a  certified  copy  of  such  order  or  judgment  shall  have  been  served 
as  aforesaid  upon  the  attorney  general.^' 

This  statutory  provision  is  still  in  full  force,  and,  if  applicable 
to  the  particular  proceeding  before  me,  the  contention  on  the  part 
of  the  counsel  for  the  stockholders  must  be  sustained.  In  deter- 
mining this  question,  it  becomes  necessary  to  consider  the  partic- 
ular authority  on  which  the  reference  in  question  is  founded.  The 
receiver  herein  was  appointed  under  section  23^9  of  the  Code  of 
Civil  Procedure.  By  that  section,  sections  66-89,  Rev.  St.  (8th 
ed.),  relative  to  receivers  and  their  powers,  are  made  applicable  to 
receivers  appointed  under  the  section  in  question.  Section  68, 
Rev.  St,  provides  as  follows: 

"  Such  receivers  shall  have  all  the  power  and  authority  con- 
ferred by  law  upon  trustees  to  whom  an  assignment  of  the  estate 
of  insolvent  debtors  may  be  made,  pui*suant  to  the  provisions  of 
the  fifth  chapter,  second  part.  Revised  Statutes.'' 

Section  73  provides  that : 

"  Such  receivers  shall  have  the  same  power  to  settle  any  contro- 
versy that  shall  arise  between  them  and  any  debtors  or  creditors 
of  such  corporation  by  a  reference  as  is  given  by  law  to  trustees 
of  insolvent  debtors ;  and  the  same  proceedings  for  that  pur{K)se 
shall  be  had  and  with  like  efifect ;  and  applications  for  the  ap- 
pointment of  referees  may  be  made  to  any  officer  authorized  to 
appoint  such  referees  on  the  application  of  the  trustees  of  insol- 
vent debtors,  who  shall  proceed  therein  in  the  same  manner,  and 
the  referees  shall  proceed  in  like  manner  and  file  their  report  with 
like  efifect  in  all  respects.'' 

The  provisions  of  the  Revised  Statutes  so  referred  to,  relative 
to  the  powers  and  duties  of  trustees  of  insolvent  debtors,  are  as 
follows :  Section  19,  art.  8,  part  2,  chap.  5,  tit  1,  2  Rev.  Stat, 
states: 

"  If  any  controversy  shall  arise  between  the  trustees  and  any 
other  person  in  the  settlement  of  any  demand  against  such  debtor 
or  of  debts  due  to  his  estate,  the  same  may  be  referred  to  one  or 
more  indiflferent  persons  who  may  be  agreed  upon  by  the  trustees 
and  the  party  with  whom  such  controversy  shall  exist,  by  a 
writing  to  that  efifect,  signed  by  them." 

By  section  20  it  is  provided  that  if  the  referee  or  referees  are 
not  so  selected,  then  the  trustees,  or  any  other  party  to  the  con- 
troversy, may  serve  a  notice  of  an  intention  to  apply  to  the  officer 
who  appointed  the  trustees,  or  to  any  judge  of  the  supreme  court, 
at  chambers,  for  such  appointment,  which  notice  must  be  served 
ten  days  before  the  time  specified  in  the  notice  for  the  applica- 
tion.    By  section  21  the  officer  to  whom  such  application  is  made 
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is  required  thereupon  to  select  such  referees.  By  section  23  it  is 
provided  that : 

**  The  officer,  before  whom  they  shall  be  selected  shall  certify 
such  selection  in  writing.  Such  certificate  or  the  written  agree- 
ment of  the  parties  shall  be  filed  by  the  trustees  in  the  office  of  a 
clerk  of  the  supreme  court  when  the  trustees  were  appointed 
under  the  first  article  of  this  title ;  and  in  the  said  office  or  in 
that  of  the  clerk  of  the  court  of  common  pleas  of  the  county  when 
the  trustees  were  appointed  under  any  other  article  of  this  title; 
and  a  rule  shall  tnereupon  he  entered  by  such  clerk  in  vaca- 
tion or  in  term  appointing  the  persons  so  selected  to  determine 
the  controvei*sy." 

Section  24  provides  that  such  referees  shall  have  the  powers, 
and  be  subject  to  the  duties,  and  receive  the  same  compensa- 
tion, as  referees  appointed  in  the  supreme  court  in  personal  actions 
pending  therein  ;  and  by  section  25  it  is  declared  that : 

'*  The  report  of  the  referee  shall  be  filed  in  the  same  office 
where  the  rule  for  their  appointment  was  entered,  and  shall  be  con- 
clusive upon  the  rights  of  the  parties,  if  not  set  aside  by  the  court" 

Under  this  situation  of  the  law  upon  the  subject,  it  is  claimed 
in  support  of  the  reference  in  question  that  there  was  no  motion 
for  the  appointment  of  referees  within  the  meaning  of  the  act  of 
1883,  and  that  no  order  of  the  nature  contemplated  thereby  was 
made;  that  the  act  of  1883  referred  only  to  a  motion  in  an  action 
or  proceeding  in  which  a  receiver  was  appointed,  and  not  to  a 
collateral  proceeding  in  the  nature  of  an  action  instituted  by  the 
receiver ;  that  the  reference  existed  solely  by  force  of  the  agree- 
ment entered  into  between  the  receiver  and  the  claimant  under 
statutory  authority  expressly  conferred  upon  them  so  to  agree, 
and  that  the  provision  for  the  entry  of  an  order  of  reference  in  no 
sense  depended  upon  any  action  by  the  court,  or  upon  any  ap- 
plication to  the  court  for  that  purpose,  but  was  a  purely  execu- 
tive act  on  the  part  of  the  clerk,  to  be  performed  by  him  by 
virtue  of  a  statutory  mandate  without  further  action  or  inter- 
ference on  the  i)art  of  either  the  receiver  or  the  claimant,  whose 
duty  under  the  statute  was  completely  fulfilled  upon  filing  with 
the  clerk  the  agreement  of  reference.  The  claim  made  by  the 
attorney  for  the  bank  that,  apart  from  any  other  quc-^tion,  no 
notice  to  the  attorney  general  was  necessary,  because  the  refer- 
ence was  not  a  proceeding  in  an  action,  or  special  proceeding 
under  which  the  receiver  was  appointed,  is  hardly  tenable  under 
the  decision  of  the  court  of  appeals  in  the  case  of  VanameCy 
119  N.  Y.  646,  in  which  it  was  neld  that  the  attorney  general, 
under  the  act  of  1883,  was  entitled  to  notice  of  a  proceeding 
instituted  by  a  receiver  for  a  warrant,  under  that  portion  of  the 
Revised  Statutes  which  authorizes  the  trustees  of  an  insolvent 
debtor  to  apply  to  the  court  for  a  warrant  bringing  before  it  for 
examination  such  debtor,  his  wife,  or  any  other  person  alleged 
to  have  concealed  or  embezzled  any  part  of  the  estate  of  the  debtor 
which  vested  in  the  trustees. 

The  only  question,  then,  which  remains  for  consideration  is 
whether  there  was  an  application  to  the  court,  and  the  entry  of 
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an  order  in  this  proceeding,  within  the  meaning  of  the  act  of 
1883.  It  may  be  conceded  that  this  statute  should  receive  a 
liberal  construction,  in  view  of  its  remedial  character.  But  the 
constraction  must  be  reasonable,  and  should  not  seek  to  extend 
the  act  beyond  its  plain  meaning,  or  to  include  within  it  cases 
to  which  it  can  have  no  rational  application.  Within  these 
principles,  I  do  not  think  that  the  case  before  me  comes  within 
the  statutory  requirement  under  consideration.  The  provision 
authorizing  the  receiver  to  agree  with  a  creditor  upon  a  refer- 
ence of  a  disputed  claim  was  intended  to  afford  a  speedy  and 
an  economical  method  of  determining  the  question  at  issue  with- 
out the  expense  and  delay  attending  an  action  at  law.  The 
object  was  to  keep  the  contending  parties  out  of  court,  and  to 
free  them,  as  far  as  possible,  from  the  forms  of  legal  procedure. 
Hence  we  find  the  statute  providing  for  a  reference  of  a  claim 
by  written  agreement  designating  the  referee  or  referees  to  whose 
arbitrament  the  matter  in  dispute  is  to  be  submitted.  The 
sanction  of  the  court  to  this  agreement  is  not  required,  and  the 
selection  of  the  referee  is  not  only  free  from  any  judicial  su- 
pervision or  review,  but  even  the  direction  of  a  judge,  hy  whom 
the  powers  of  the  court  are  usually  set  in  motion,  is  d<spensed 
with  in  the  formal  order  which  the  statute  directs  the  clerk  to 
enter  upon  the  filing  of  the  agreement  In  a  certain  sense  this 
order  (or  **  rule,"'  as  the  statute  describes  it)  proceeds  from  the 
court  through  the  action  of  its  clerk,  but  the  act  is  purely  minis- 
terial on  the  part  of  the  latter,  and  quite  similar  in  that  respect  to 
the  entry  of  judgment  by  him  in  cases  where  no  application  to 
the  court  for  judgment  is  required.  The  vital  principle  of  the 
whole  proceeding  is  found  in  the  agreement  for  the  reference,  and 
when  the  receiver  has  filed  this,  no  motion  on  his  p^rt  is  neces- 
sary to  perfect  the  proceedings,  or  to  secure  to  the  referee  the 
endowment  of  authority  to  proceed,  for  the  statute  makes  it  manda- 
tory upon  the  clerk  ex  ^roprib  mo^u  to  enter  the  order  appointing 
the  person  so  selected  to  aetermine  the  controversy,  and  it  is  the 
statute  which  declares  that  such  referee  shall  be  subject  to  the  re- 
sponsibilities and  possess  the  powers  which  affect  and  qualify  re- 
ferees "appointed  by  the  supreme  court  in  personal  actions  pending 
therein."  A  somewhat  similar  provision  will  be  found  in  section 
2718  of  the  Code  of  Civil  Procedure,  which  requires  the  county 
clerk  to  enter  an  order  referring  a  matter  in  controversy  between 
an  executor  and  a  creditor  of  an  estate  to  the  referee,  whose  selec- 
tion is  made  by  the  agreement  of  the  partiea  Another  significant 
circumstance  will  not  be  overlooked  in  the  provision,  which  re- 
quires the  report  of  the  referee  to  be  filed  in  the  office  of  the  clerk 
where  the  order  was  entered,  and  which  declares  that  such  report 
shall  be  "conclusive  upon  the  rights  of  the  parties,  if  not  set  aside 
by  the  court."  It  will  be  noticed  that  no  further  action  by  the 
court  is  contemplated  to  give  finality  or  effect  to  the  report.  The 
statute  does  not  say  that  it  shall  beconclusive  upon  being  affirmed 
by  the  court,  but  gives  it  immediate  effect  as  a  judgment,  without 
any  additional  sanction,  with  the  single  qualification  that  it  may 
beset  aside  by  the  court, — obviously,  when  successfully  assailed 
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in  an  appropriate  proceeding  instituted  by  an  interested  party  for 
the  purposa  It  will  be  seen  that  the  proceeding  was  intended  to 
be  one  of  great  simplicity,  in  which  it  should  not  be  necessary  to- 
move  the  court  either  to  set  it  in  operation  or  to  give  it  ultimate 
effect.  It  is  true,  in  the  present  case,  that  the  order  was  one  granted 
at  special  term,  but  it  is  none  the  less  true  that  the  order  was  en- 
tered by  the  clerk  as  it  would  have  been  his  duty  to  do  had  the 
fiat  of  the  judge  not  been  affixed.  The  latter  was  surplusage,  and 
the  order  may  not,  therefore,  be  attacked  as  in  violation  of  section 
8  of  the  act  of  1883,  when  the  only  element  tending  to  bring  it 
within  the  section  is  an  unnecessary  act,  not  required  by  the  stat- 
ute, and  which  gave  no  additional  force  or  sanction  to  the  order. 
I  have,  therefore,  come  to  the  conclusion  that  the  proceeding 
which  led  to  the  entry  of  the  rule  in  question  was  not  a  motion, 
or  the  rule  an  order,  within  the  meaning  of  the  act  of  1883,  and 
that  the  failure  of  tlie  receiver  to  give  notice  to  the  attorney  gen- 
eral of  either  does  not  invalidate  tlie  proceedings  had  before  the 
referee.  The  attorney  for  the  claimant  has  pursued  the  practice 
of  anticipating  any  motion  on  the  part  of  the  contesting  parties  to 
set  report  of  tlie  referee  aside  under  the  statute  by  moving 
to  confirm  it  Notice  of  this  motion  has  properly  been  given  to 
the  attorney  general,  who,  it  may  be  said  in  passing,  does  not  join 
in  the  preliminary  objection  made  by  the  counsel  for  the  contest- 
ing stockholders.  This  objection  being  overruled,  the  further  hear- 
ing of  the  motion  on  the  merits  may  be  brought  on  before  me  on 
two  days's  notice. 

John  Gillies,  Resp't,  v.  The  Manhattan  Beach  Improve- 
ment Company,  Limited,  App'lt* 

{Court  of  Appeals,  Filed  November  2G,  1896.) 

1.  Pleadings — Proof. 

Where  the  cause  is  tried  on  both  sides  without  regard  to  the  technical 
form  of  the  action  as  disclosed  by  the  complaint,  and  no  question  is 
raised  at  the  trial  or  objection  made  to  that  course,  the  successful  party 
will  be  deemed  to  have  recovered  upon  the  facts  shown,  and  not  strictly 
upon  his  pleading.  ^ 

2.  Same— Variance. 

Where  the  complaint  presents  a  cause  of  action  upon  a  quantum  meruit, 
the  answer  and  reply  set  forth  a  contract  and  th|B  facts,  applicable  to  either 
theory  of  the  case,  are  contained  in  the  pleadings  when  read  together,  the 
defendant  must  be  deemed,  from  a  failure  to  raise  the  question  iu  some 
form,  to  have  assented  to,  or  at  least  waived,  the  variance,  if  any,  and  it 
is  too  late  to  insist  upon  such  a  point  upon  appeal  to  the  court  of  appeals. 

8.  EviDENCB— Contract — Architects  certificate. 

Where  a  contract  for  work  stipulates  that  the  amount  due  the  con- 
tractor shall  be  evidenced  by  the  certificate  of  a  civil  engineer,  the  mere 
fact  that  it  was  made  after  the  commencement  of  an  action  to  recover  the 
amount  claimed  by  the  contractor,  will  not  affect  its  character  as  evidence 
on  the  trial  under  the  terms  of  the  contract,  if  the  contract  does  not  make 
such  a  certificate  an  indispensable  condition  of  maintaining  an  action. 

4.  Same— Compromise— Waiver. 

The  objection  that  a  paper,  introduced  in  evidence  by  the  plaintiff  a* 
the  basis  of  his  recovery,  is  competent  because  made  with  a  view  to  the 
"Affirming  56  St  Rep.  206. 
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settlement  of  the  controversy,  comes  too  late  on  appeal,  when  no  such. 
.   question  was  raised  at  the  trial;  if  it  had  been  made  at  the  proper  time^ 
the  plaintiff  might  have  sustained  that  part  of  his  case  by  other  proof. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  second  judicial  department,  entered  upon  an  order, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

The  complaint  in  this  action  alleged  "that  plaintiff,  at  the 
request  of  defendant,  and  for  its  benefit,  performed  work,  labor 
and  services  by  himself  and  his  employees,  and  furnished  materials 
of  various  kinds  and  descriptions  in  and  about  the  work,  for 
defendant,  in  the  county  of  Kings,  in  and  about  the  building  and 
construction  of  a  bulkhead  and  dyke,  with  other  work  incidental 
th^ereto  and  connected  therewith ;  that  the  work,  labor  and 
services  so  rendered  and  the  materials  so  furnished  were  worth 
the  sura  of  thirty-eight  thousand  one  hundred  and  thirty  nine 
6-100  dollars  ;  that  no  part  of  said  sum  has  been  paid  except  the 
sum  of  twelve  thousand  seven  hundred  and  fouiteen  30-100 
dollars,  and  that  there  is  now  justly  due  and  owing  to  this 
plaintiff  for  and  on  account  of  said  work,  labor  and  materials  the 
sum  of  twenty-five  thousand  seven  hundred  and  thirty  76-100 
dolkrs,  with  interest,"  for  which  Bum  plaintiff  demanded  judgment 

Alfred  A,  Oardner^  for  app  It ;  Edivin  C.  Low^  for  resp't. 

O'Brien,  J. — The  plaintiff  recovered  a  sum  which  the  referee 
found  was  the  balance  due  him  upon  a  contract  between  the  par- 
ties, whereby  the  plaintiff  undertook  to  perform  for  the  defendant 
certain  work  which  is  specified  therein. 

The  defendant,  in  support  of  the  appeal,  presents  but  two  ques- 
tions as  ground  for  the  reversal  of  the  judgment :  (1)  That  the 
complaint  set  out  a  cause  of  action  upon  a  qicantum  meruit^  and 
the  recovery  was  upon  the  contract,  ana  that  seems  to  be  so.  The 
defendant's  answer  alleged  that  the  work  was  done  under  the  con- 
ti-act,  claimed  that  there  was  a  breach  of  it  by  the  plaintiff  in 
failing  to  perform  in  certain  particulars,  and,  by  way  of  counter- 
claim, claimed  damages  for  the  breach.  To  this  the  plaintiff 
replied,  alleging  that  the  contract  was  waived  by  the  parties,  and 
denying  any  loss  or  damage  to  the  defendant  The  facts  applica- 
ble to  either  theory  of  the  case  were  contained  in  the  pleadings 
precisely  as  if  the  plaintiff  had  counted  on  the  contract,  and  no 
question  was  raised  by  either  party  in  regard  to  %he  form  of  the 
action.  The  plaintiff  opened  the  case  by  putting  the  written 
contract  in  evidence,  without  any  objection,  and,  in  the  same  way 
the  certificate  of  the  defendant's  engineer,  showing  the  balance 
doe  to  the  plaintiff,  which  was  awarded  to  him  by  the  referee, 
was  introduced.  This  certificate  was  one  of  the  stipulations  of 
the  contract,  and  the  evidence  upon  which  the  plaintiff  was  to  be- 
come entitled  to  payment,  and  it  showed  that  there  was  due  the 
plaintiff  for  the  work  the  sum  which  he  recovered.  The  only  ex- 
ception that  the  defendant  relies  upon  to  raise  this  question  is  one 
taken  at  the  close  of  the  plaintiff's  case  to  the  ruling  of  the  referee 
St.  Rep.,  Vol.  LXX.        2 
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refusing  to  dismiss  the  complaint  on  the  ground  that  the  plaintijQE 
had  not  made  out  a  cause  of  action. 

The  point  that  the  plaintiflf  had  failed  to  make  out  the  particu- 
lar cause  of  action  stated  in  the  complaint  was  not  raised  at  all, 
nor  was  it  suggested  at  any  stage  of  the  trial.  The  facts  proved 
and  found  warranted  the  judgment,  and  it  is  a  familiar  rule  that 
where  the  cause  is  tried  on  both  sides  without  regard  to  the 
technical  form  of  the  action  as  disclosed  by  the  complaint,  and  no 
question  is  raised  at  the  trial,  or  objection  made  to  that  course,  the 
successful  party  will  be  deemed  to  have  recovered  upon  the  facts 
shown,  and  not  strictly  upon  his  pleading.  BeVcnap  v.  Sealy^  14 
N.  Y.  143. 

The  defendant,  from  the  courae  of  the  trial  and  failure  to  raise 
such  a  question  in  some  form,  must  be  deemed  to  have  assented 
to,  or  at  least  waived,  the  variance,  it  any,  and  it  is  too  late  to 
insist  upon  such  a  point  upon  appeal  to  tnis  court. 

(2)  The  other  point  is  that  a  material  finding  of  fact  by  the 
referee  is  not  supported  by  evidence.  This,  of  course,  presents  a 
question  of  law. 

The  referee  found  that  the  defendant's  engineer,  after  the  com- 
pletion of  the  work  and  on  July  9,  1884,  made  a  final  estimate  of 
the  work  done  by  the  plaintiff,  which  appeared  to  be  in  writing, 
which  showed  that  there  was  due  to  the  plaintiff  $7,884.70,  and 
he  further  found,  from  the  testimony  of  the  engineer  at  the  trial, 
that  this  sum  was  in  fact  due  to  the  plaintiff  on  account  of  the 
work  in  question,  at  the  time  the  estimate*was  made,  namely,  July 
«,  1884 

There  is  no  question  raised  now  against  this  finding,  and  the 
plaintiff  in  fact  recovered  a  sum  much  larger.  There  was  a 
further  finding  that  this  estimate  did  not  include  extra  work  and 
materials  furnished  by  the  plaintiff  in  the  completion  of  the  work. 

The  next  finding  is  one  which  the  defendant's  counsel  now 
assails,  and  is  to  the  effect  that  the  defendant's  engineer  subse- 
quently made  another  final  estimate  showing  due  to  the  plaintiff 
on  July  9,  1884,  the  sum  of  $9,149.97,  including  the  extm  work 
xind  materials  referred  to,  and  this  was  the  sum  which  the  referee 
reported  as  due  to  the  plaintiff  on  account  of  the  work. 

The  evidence  in  the  case  seems  to  support  the  contention  of  the 
learned  counsel  for  the  defendant,  that  the  last  paper  referred  to  in 
the  finding  was  made  by  the  engineer  after  the  commencement  of 
this  action  and  as  a  basis  for  a  compromise  between  the  parties. 
The  finding  complained  of  is  but  a  transcript  of  this  paper.  It  is 
not,  therefore,  correct  to  say  that  the  finding  has  no  evidence  to 
sustain  it  It  has  the  written  estimate  or  certificate  of  the  defend- 
ant's engineer  which,  by  the  terms  of  the  contract,  was  given  the 
force  of  proof  on  certain  questions. 

There  might  have  been  and  probably  was,  a  question  as  to 
whether  the  paper,  under  the  circumstances,  was  admissible  in 
•evidenca  But  it  was  not  objected  to,  and  even  after  all  the  facts 
were  developed  in  regard  to  its  origin  and  purpose  there  was  no 
motion  by  the  defendant  to  strike  it  out  So  that  the  defendant 
has  no  exception  in  the  case  that  enables  it  to  raise  any  question 
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in  regard  to  the  admission  of  the  paper.  Holmes  v.  Roper,  141 
N.  Y.  64 ;  56  St  Rep.  596 ;  U.  &  Vinegar  Co,  v.  Schlegel,  143 
N.  Y.  537 ;  62  St  Rep.  826.  The  mere  fact  that  it  was  made 
by  the  engineer  after  trie  commencement  of  this  action  would  not 
affect  its  character  as  evidence  on  the  trial  under  the  terms  of  the 
contract  since  parties  are  not  obliged  to  have  all  the  proofs  on 
hand  when  the  suit  is  commenced.  It  is  enough  if  thej  have  it 
on  hand  at  the  trial.  It  is  true  that  a  contract  may  be  so  drawn 
as  to  make  such  a  paper  an  indispensable  condition  of  maintain- 
ing any  action,  but  it  cannot  be  claimed,  and  is  not  claimed,  that 
any  such  condition  was  inserted  in  the  contract  in  question.  Per- 
haps the  real  objection  to  the  paper,  if  any,  was  that  it  was  made 
with  a  view  to  a  settlement  of  the  controversy  (102  N.  Y.  660), 
but  no  such  question  was  raised  at  the  trial,  and  it  might  be  un- 
just to  the  plaintiff  to  permit  such  an  objection  to  prevail  now, 
since,  if  it  had  been  made  at  the  proper  time,  l^e  might  have  sus- 
tained that  part  of  his  case  by  other  proof.  We  think,  therefore, 
that  the  question  of  pleading  was  waived  by  the  course  of  the 
trial,  and,  as  to  the  question  of  evidence,  the  defendant  has  no 
exception  in  the  case  suflScient  to  raise  it  on  this  appeal.  These 
are  the  only  points  raised  by  the  learned  counsel  for  the  defend- 
ant on  his  brief,  and  a  further  examination  of  the  record  is  un- 


The  judgment  should  be  affirmed,  with  costa 
All  concur. 
Judgment  affirmed. 


Charles  N.  Williams,  Resp't,  v,  Nathaniel  C.  Boynton,  as 
County  Clerk,  etc.,  App'lt* 

(Court  of  Appeals,  Filed  November  26, 1896.) 

1.  Ikjunction— Public  officer — Threat. 

The  fact  that  a  public  officer  has  not  threatened  to  do  an  illegal  act,  is 
no  bar  to  the  maintenance  of  an  action  restraining  its  commission,  where 
the  case  is  not  one  of  a  mere  apprehension  of  some  possible  act,  but  of  the 
performance  of  an  official  duty  already  commanded  by  apparent  compe- 
tent authority,  the  regularity  oi  which  it  is  not  his  business  to  investigate, 
but  which  it  is  his  official  duty  to  obey. 

%  Officers— De  facto. 

The  doctrine  as  to  the  validity  of  acts  of  officers  de  facto  does  not  apply, 
where  the  official  action  is  challenged  at  the  outset  and  before  any  person 
has  t)een,  or  can  be,  misled  by  it,  and  where  no  rights  have,  as  yet,  ac- 
crued upon  its  faith,  either  of  a  public  or  private  character. 

%.  8akb — Color  of  office. 

In  order  to  constitute  a  de  facto  officer,  there  must  either  be  some  ap- 
pointment or  election  which  might  be  supposed  to  be  valid  or,  possibly, 
such  an  occupation  of  the  office  without  dispute  and  witli  general  acquies- 
cence as  would  reasonably  lead  to  the  inference  that  such  authority  ex- 
isted, though  not  at  the  time  known. 

4.  COSOTITUTIONAL  LaW— LoCAL  ACT. 

Chapter  148  of  1898.  which  undertakes  to  validate  an  illegal  and  wholly 
anauthorized  resolution  of  the  board  of  supervisors,  locating  or  changing 
a>county  seat,  is  unconstitutional  and  void. 
"Affirming  54  St.  Rep.  748. 
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Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  the  third  judicial  department,  entered  upon  an  order, 
whicli  reversed  a  judgment  in  favor  of  defendant  dismissing  the 
complaint  upon  the  merits  entered  upon  a  decision  of  the  court 
on  trial  at  special  term. 

This  was  an  action  brought  by  a  taxpayer  and  resident  of  the 
county  of  Essex  for  the  purpose  of  having  certain  proceedings  of 
the  board  of  supervisors  of  that  county  for  the  removal  of  the 
county  seat  declared  illegal  and  void,  and  restraining  the  de- 
fendant from  any  official  acts  for  the  submission  of  the  question 
to  the  electors  as  illegal  official  acts  and  a  waste  of  public  funds. 

The  board  of  supervisors  of  the  county  of  Essex,  consisting  of 
eighteen  members,  in  December,  1892,  by  a  vote  of  ten  to  eighty 
passed  a  resolution  changing  the  site  of  the  county  buildings. 

The  chairman  of  the  board,  upon  the  ground  that  two  of  the 
members,  one  named  Sullivan  and  the  other  Moynehan,  had  not 
been  elected  supervisoi's,  decided  that  the  resolution  was  lost;  the 
decision  of  the  chair  was  overruled  by  the  same  vote,  and  subse- 
quently by  the  same  persons  another  resolution  was  passed  direct- 
ing the  former  resolution,  and  notice  that  the  question  of  such 
removal  would  be  submitted  to  the  electors,  to  be  published. 

After  the  town  election  in  the  town  of  Minerva,  in  March,  1892^ 
the  town  canvassing  board  gave  a  certificate  of  election  to  Sulli- 
van, although  his  opponent,  Bradley,  had  a  majority  of  the  votes 
cast.  A  mandamus  was  issued  requiring  such  board  to  issue  a 
.certificate  of  election  to  the  candidate  having  the  greatest  number 
of  ballots  cast  for  him.  The  order  directing  the  issue  of  such 
mandamus  was,  upon  appeal,  affirmed  by  the  general  term,  and 
in  June,  1892,  by  the  court  of  appeals. 

Thereafter  the  town  board  of  canvassers  issued  a  certificate  of 
election  to  Bradley,  who  duly  qualified,  and  by  an  order  of  the 
court  Sullivan  was  directed  to  deliver  tlie  books  and  papers  con- 
nected with  the  office  of  supervisor  to  Bradley. 

Thereafter,  notwithstanding  these  facts,  a  committee  on  con- 
tested seats  of  the  board  of  supervisors,  to  which  the  matter  had 
been  referred,  reported  in  favor  of  the  seating  of  Sullivan,  which 
report  was  adopted,  and  he  sat  with  the  board  and  voted  for  the 
resolutions  in  question. 

Thereafter  chapter  148  of  Laws  of  1893  was  passed,  assuming 
to  legalize  the  action  of  the  board  of  supervisors  in  the  premises. 

Chester  B.  McLaughlin^  for  app'lt;  Richard  L.  Iland^  for  resp't. 

Finch,  J. — The  appellant  contests  the  right  of  the  plaintiff  to 
maintain  this  action  at  all,  because  there  is  no  evidence  that  the 
clerk  had  threatened  to  submit  the  question  of  removing  the 
county  seat  to  the  electoi*s.  It  needed  no  threat  to  establish  the 
danger  apprehended.  The  clerk,  as  a  public  officer,  was  required 
by  law  to  make  the  submission  upon  the  direction  of  the  board 
of  supervisoi-s.  That  direction  liad  been  given.  It  was  his 
official  duty  to  obey  it,  and  the  presumption  is  that  he  was  a'nout 
to  do  so.  and  would  do  so  unless  restrained  by  the  order  of  the 
court     The  case  was  not  one  of  a  mere  apprehension  of  some 
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possible  act,  but  of  the  performance  of  an  official  duty  already 
commanded  by  an  apparently  competent  authority,  the  regularity 
of  which  it  was  not  his  business  to  investigate.  The  act  was 
much  more  certain  to  be  done  than  one  merely  threatened  by  a 
person  under  no  obligation  at  alL  We  must,  therefore,  consider 
the  other  questions  raised  by  the  appeal. 

The  resolution  of  the  board  of  supervisors  ordering  a  removal 
of  the  county  seat,  subject  to  a  vote  of  the  electors,  depended  for 
its  validity  upon  tne  vote  of  Sullivan  as  supervisor  of  the  town 
of  Minerva,  and  so  as  a  lawful  member  of  the  board.  That  he 
was  not  such  supervisor  had  been  adjudged  before  he  took  his 
seat  The  court  had  ordered  a  re-canvass  of  the  votes  cast,  with- 
out rejecting  certain  paster  ballots,  and,  as  a  result,  Bradley  was 
found  to  have  been  elected,  and  the  proper  certificate  was  given 
to  him.  Nevertheless,  the  board  denied  Bradley's  right  and 
seated  Sullivan,  assigning  as  authority  for  the  decision  the  action 
of  the  state  board  <jf  canvassers  in  the  contest  of  Osborn  against 
Dean  in  Dutchess  county,  which  was  a  contempt  of  court  and 
punished  as  such.  Thereafter  the  seating  of  Sullivan  was 
brought  before  the  supreme  court  by  a  writ  of  certioran,  and  the 
action  of  the  board  in  that  respect  reversed  and  annulled.  There 
is  no  doubt  that  Bradley  was  the  duly  elected  supervisor  and 
Sullivan  an  intruder  and  usurper,  and  that  the  action  of  the  » 

boanl  in  assuming  to  seat  him  was  utterly  indefensible.  He  had 
no  right  to  vote  and  the  resolution  was  never  passed  by  the 
required  majority.  So  much  is  not  seriously  questioned,  but  the 
appellant  insists  that  while  Sullivan  was  not  supervisor  de  jure 
he  was  such  de  facto^  and  so  his  vote  is  to  be  sanctioned  and  the 
resolution  uphejd.  I  do  not  think  that  the  doctrine  invoked  has 
any  just  application  to  a  case  like  the  present  It  applies  for  the 
protection  of  third  persons  or  the  public,  who  have  acquired 
rights  upon  the  faith  of  an  appearance  of  authority  and  who  will 
be  harmed  by  the  actual  truth.  It  does  not  apply  where  the 
official  action  is  challenged  at  the  outset  and  before  any  person 
has  been  or  can  be  misled  by  it,  and  where  no  rights  have,  as  yet, 
accrued  upon  its  faith,  either  of  a  public  or  private  character. 
Here  the  act  of  the  officer  had  but  one  immediate  effect,  which 
was  to  set  in  motion  another  public  officer.  The  resolution  of 
the  board  did  not  change  the  county  seat  Relatively  to  that 
result  it  was  inchoate,  incomplete,  one  step  toward  a  purpose  not 
jet  accomplished,  and  before  the  end  was  reached  and  the 
intended  act  completed,  the  court  interfered  and  prevented 
further  progress.  No  private  individual  had  acquired  any  right 
upon  the  faith  of  the  resolution,  and  before  the  public  had  or 
could  acquire  anv,  the  validity  of  the  action  was  cnallenged,  and 
the  very  oflSce  of  the  injunction  was  to  stop  the  incomplete  and 
inchoate  act  so  as  to  prevent  either  individuals  or  the  pul)lic  from 
being  in  any  manner  aflfected  by  it  But  if  the  doctrine  had  any 
proper  application  it  is  still  true  that  Sullivan  was  not  a  de  facto 
officer,  l^cause,  when  he  cast  his  vote,  he  had  no  color  of  title 
ftnd  was  a  mere  usurper  and  intruder.  An  existing  appearance 
of  right  which    may   mislead,  is  the  essential  ground   of  the 
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doctrine,  for  otherwise  there  is  no  excuse  for  the  party  deceived 
and  no  basis  for  a  demand  of  protection.  There  must  either  be 
some  appointment  or  eleqtion  which  might  be  supposod  to  be 
valid,  or,  possibly,  such  an  occupation  of  the  office  without  dis- 
pute and  with  general  acquiescence  as  would  reasonably  lead  to 
the  inference'  that  such  autliority  existed  although  not  at  the  time 
known.  Here,  however,  all  color  of  title  in  Sullivan  was  lost  by 
the  adjudication  of  the  court  compelling  a  rje-canvass,  and  its 
further  explicit  order  requiring  him  to  surrender  the  papers  of 
the  office.  His  color  of  title  was  wholly  destroyed  by  a  public 
judicial  decision,  and  he  became  a  mere  usurper  and  intruder 
whose  act  was  challenged  at  the  moment  it  was  done. 

The  more  difficult  question,  however,  is  as  to  the  effect  of  the 
validating  act  of  the  legislature  which  provided  that  the  proceed- 
ings of  the  board  relating  to  the  change  of  the  county  seat  should 
have  the  same  force  and  eflfect  as  if  all  the  persons  sitting  as 
member's  had  been  duly  elected  and  qualifiea.  There  was  no 
eflfort  to  make  Sullivan  a  lawful  supervisor.  That  the  legislature 
could  not  have  done.  Tliere  was  no  attempt  to  make  his  vote  a 
legal  vote.  That,  also,  was  beyond  the  legislative  power.  But 
the  effort  was  to  make  the  thing  done  as  valid  as  if  Sullivan  had 
been  lawfully  elected,  and  as  if  his*  vote  had  been  entirely  legal. 
In  other  words,  the  legislature  itself  passed  the  resolution,  for 
that  had  nothing  else  to  stand  upon.  The  board  did  not  pass  it, 
for  a  majority  of  the  supervisors  rejected  it,  and  it  stands,  if  it 
stands  at  all,  solely  upon  the  fiat  of  the  legislative  will.  But  the 
constitution  forbids  the  passing  of  a  local  law  in  cases,  among 
others,  of  **  locating  or  changing  county  seata"  Can  ten  or 
twenty  men,  not.  supervisors,  having  no  color  of  authority,  and 
being  mere  usui*pers,  call  ■  themselves  a  county  board,  pass  a 
resolution  to  change  the  county  seat,  and  then  have  their  act 
validated  by  a  special  and  local  law  covering  that  case  alone?  It 
seems  to  me  that  the  validating  act  would  be  one  in  a  case  of 
changing  a  counter  seat,  that  it  would  amount  exactly  to  such  a 
change  by  legislative  enactment,  subject  Uy  the  vote  of  the  people, 
and,  in  the  case  supposed,  the  legislature  would  be  enabled  to 
defeat  wholly  the  constitutional  provision  by  the  indirect  method 
of  a  defective  resolution  and  then  a  validating  act  It  would  do 
indirectly  what  it  could  not  do  directly,  and  avoid  the  constitu- 
tional provision  in  form  while  violating  it  in  fact  Here  there 
was  something  more  than  a  defect  or  an  irregularity.  There  was 
an  utter  want  of  autliority  for  the  resolution.  It  never  was  in 
fact  passed.  It  became  one,  if  at  all,  b}'  pure  force  of  the  legisla- 
tive will,  and  in  substantial  effect  it  may  be  said  that  the  super- 
visoi*s  never  passed  the  resolution,  but  the  legislature  did.  They 
might  have  done  it  by  some  general  law.  They  could  not  do  it 
by  one  which  touched  the  county  of  Essex  alone  and  a  single 
pretended  act  of  its  board  of  supervisors. 

I  think  the  general  term  were  right,  and  the  judgment  should 
be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  who  dissents  on  the  ques- 
tion of  validation.     Judgment  affirmed. 
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Philip  Schuyler,  Eesp*t,  v.  Ernest  Curtis  et  aL,  Def  ts ;  Alice 
DoNLEVY  et  al  App'lta.* 

(Churt  of  Appeals,  Filed  November  £6, 1895.) 

1.  Injunction— Statue  of  decedent— Rights  op  relatives. 

The  fact  that  persons,  who  are  attempting  to  erect  a  statue  or  bust  of 
a  deceased  woman,  had  not  the  honor  of  her  personal  acquaintance  or 
friendship  while  she  was  liviug.  or  at  most  had  been  associated  with  her 
in  philanthropic  enterprises,  constitutes  no  ground,  on  the  part  of  her 
surviving  relatives,  for  an  injunction  restraining  them  from  carrying  out 
such  purpose,  provided  their  motive  is  to  do  her  honor  and  the  work  is 
to  be  done  in  an  appropriate  manner. 

2.  Same — Right  of  privacy. 

The  individual  right  of  privacy,  which  a  person  has  in  his  lifetime^ 
expires  with  the  death  of  such  person. 

8.  Same — Relatives. 

The  privilege,  which  is  given  to  the  surviving  relatives  of  a  deceased 
person  to  protect  his  memory,  exists  for  the  benefit  of  the  living,  to  pro- 
tect their  feelings  and  to  prevent  a  violation  of  their  own  rights  in  the 
character  and  memory  of  the  deceased. 

4.  Same— Mental  distress  and  injury. 

In  this  class  of  cases,  there  must  be  some  reasonable  and  plausible 
ground  for  the  existence  of  this  mental  distress  and  injury  ;  it  must  not 
be  the  creation  of  mere  caprice  nor  of  pure  fancy,  nor  the  result  of  a 
supersensitive  and  morbid  mental  organization,  dwelling,  with  undue 
emphasis,  upon  the  exclusive  and  sacred  character  of  this  right  of 
privacy. 

5.  Same. 

In  such  case,  a  proposed  act  which  a  court  will  enjoin  because  it  would 
be  a  violation  of  a  legal  right,  must,  among  other  conditions,  be  of  such 
a  nature  as  a  reasonable  man  might  see.  and  probably  would  cause  mental 
distress  and  injury  to  any  one  possessed  of  ordinary  feeling  and  intelli- 
gence, situated  in  like  circumstances  as  the  complaining  relative,  and  this 
question  must  always  to  some  extent  be  one  of  law. 

•.  Same— Consent  op  relatives. 

So  long  as  the  real  and  honest  purpose  is  to  do  honor  to  the  memory  of 
one  who  is  deceased,  and  such  purpose  is  to  be  carried  out  in  an  appro- 
priate and  ordeiiv  manner,  by  reputable  individuals  and  for  worthy  ends, 
the  consent  of  the  descen  dants  of  such  deceased  person  is  not  necessary, 
and  they  have  no  right  to  prevent,  for  their  own  personal  gratification, 
the  accomplishment  of  such  purpose. 

7.  Same— Misstatement  in  circular. 

The  fact  that,  in  the  circulars  requesting  subscriptions  for  the  statue, 
the  deceased  was  by  mistake  represented  as  the  founder  of  the  Mount 
Vernon  Association,  when  in  fact  she  was  only  a  vice-regent  from  her 
state,  is  not  ground  for  an  injunction  to  restrain  the  erection  of  such 
statue,  in  the  absence  of  proof  that  such  misstatement  was  intentional  or 
that  it  would  not  be  corrected  when  attention  was  called  to  it. 

8.  Same— Feelings  op  deceased. 

The  feelings  of  the  deceased,  if  she  was  alive  and  confronted  with  such 
a  proposition  to  do  honor  to  herself,  cannot  be  considered  in  determining 
the  right  of  relatives  to  such  injunction. 

9.  Same — Location  op  statue. 

The  placing,  by  the  same  association,  of  the  statue  of  the  deceased  in 

the  same  room  for  exhibition  with  the  statue  of  the  representative  of  a 

cUss  of  women  reformers  does  not  tend  in  the  slightest  degree  to  confuse 

the  identity  of  the  deceased,  nor  lead  in  any  way  to  the  supposition  that 
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she  was  in  sympathy  with,  or  believed  in,  the  correctness  of  the  principles 
advocated  by  such  woman  reformer. 

10.  Same— Ideal  statue. 

The  making  of  an  ideal  statue,  not  intended  as  a  likeness,  for  exhibition 
as  the  statue  of  a  deceased  representative  woman  philanthropist,  cannot, 
in  the  absence  of  proof  that  it  is  a  fraud  upon  the  public,  be  restrained  at 
the  Instance  of  her  surviving  relatives. 

Appeal  from  judgment  of  the  general  term  of  the  supreme  court 
in  the  first  judicial  department,  entered  upon  an  order,  which  af- 
firmed a  judgment  in  favor  of  plaintiflE  granting  a  perpetual  in- 
junction entered  upon  a  decision  of  the  court  on  trial  at  special 
term. 

The  plaintifiE  brought  this  action  against  the  defendants  to  re- 
strain them  from  making  a  statute  or  bust  of  the  late  Mrs.  Mary 
M.  Hamilton  Scliuyler  in  any  form,  and  from  causing  the  same  to 
be  made  or  exhibited  ;  also  from  receiving  or  soliciting  subscrip- 
tions for  the  purpose  of  defraying  the  cost  and  expense  of  making 
such  bust  or  procuring  it  to  be  made,  and  also  to  restrain  them 
from  making  use  of  the  name  of  Mrs.  Mary  M.  Hamilton  Schuy- 
ler or  circulating  any  description  of  her  in  any  way  in  connection 
with  the  "  Women's  Memorial  Fund  Association"  mentioned  in 
the  record.  Tlie  findings  of  the  court  upon  the  trial  of  the  action 
state  what  is  material  as  to  the  facts  upon  which  the  action  is 
based,  while  the  conclusion  of  law  show  the  theory  upon  which 
relief  has  been  granted. 

The  court  has  found  among  other  facts  the  following :  The 
plaintiff  is  the  only  son  of  George  L.  Schuyler,  late  of  the  city  of 
I^ew  York,  and  of  Eliza  Hamilton  Schuyler,  his  wife,  who  was  a 
daughter  of  the  late  James  A.  Hamilton  and  granddaughter  of 
Major-General  Alexander  Hamilton.  Mrs.  Schuyler  died  in  the 
year  1863,  and  plaintiff's  father  for  his  second  wife  married  Mary 
Morris  Hamilton,  a  younger  sister  of  his  first  wife.  The  second 
Mrs.  Schuyler  died  in  May,  1877,  leaving  no  children.  Her  hus- 
band died  in  July,  1890,  and  her  only  brother  died  in  December, 
1889.  The  only  immediate  relatives,  now  living,  of  the  second 
Mrs.  Schuyler^  are  certain  nephews  and  nieces,  an  uncle  and  an 
aunt,  all  of  whom  approve  of  the  commencement  and  maintenance 
of  this  action.  The  defendants  other  than  Hartley  are  members 
of  a  voluntary  and  unincorporated  association  in  New  York  city 
named  "  The  Woman's  Memorial  Fund,"  and  its  avowed  object 
was  the  completion  of  two  sculptures  to  honor  "  Woman  as  the 
Philanthropist"  and  "  Woman  as  the  Reformer,"  to  be  placed  on 
exhibition  at  the  Columbian  Exposition  of  1893.  This  association 
in  May,  1891,  publicly  announced  that  **  as  the  typical  Philan- 
thropist, Mary  M.  Hamilton,  who  died  Mrs.  G.  L.  Schuyler,  has 
been  chosen  as  the  subject  of  the  statue,"  and  about  that  time  the 
association  began  to  send  printed  circulars  to  that  effect  and  to 
solicit  subscriptions  for  the  purpose  of  carrying  out  this  project, 
and  public  announcement  was  made  that  a  contract  had  been  en- 
tered into  with  the  defendant  Hartley,  a  professional  sculptor, 
for  the  execution  of  a  statue  of  Mrs.  Schuyler  to  be  placed  on 
exhibition  as  stated. 


Digitized  by 


Google 


CtApp.]  Schuyler  v.  Curtis  et  al  17 

It  was  also  announced  that  the  association  intended  to  place 
the  statue  on  exhibition  at  the  same  time  and  place  as  a  statue 
of  Miss  Susan  B.  Anthony,  whom  the  association  had  chosen  as 
the  subject  of  the  statue  to  be  designated  the  "  Representative 
Eeformer."  George  S.  Schuyler,  the  husband,  and  Alexander 
Hamilton,  the  brother,  of  the  deceased  Mrs.  Schuyler,  were  at  the 
time  when  the  association  claims  to  have  originated  the  plan  for 
making  tiie  statue  living  in  New  York,  but  no  application  was 
made  to  either  for  his  consent  to  the  making  of  the  statue  and 
neither  of  them  ever  authorized  any  one  to  make  it  Subsequent 
to  the  deaths  of  tiie  husband  and  brother  of  Mi's.  Schuyler,  and 
in  May,  1891,  the  plaintifiE  first  heard  of  the  contemplated  action 
of  the  defendants,  and  he,  in  behalf  of  himself  ana  also  of  the 
other  relatives  of  Mi-s.  Schuyler,  requested  the  defendants  to 
abandon  the  making  of  such  statue  and  the  circulation  of  sub- 
scription papers  for  the  purpose  of  collecting  money  towards  de- 
fraying the  costs  and  expenses  of  procuring  the  statue.  The  de- 
fendants denied  the  right  of  plaintifi  to  prevent  the  making  of  the 
statue  or  to  prevent  the  soliciting  subscriptions  throughout  the 
country  for  that  purpose,  and  they  continued  to  circulate  such  sub- 
scription papers  widely  throughout  the  United  States  and  they  were 
printed  in  some  of  the  New  York  city  newspapers  at  the  instance 
of  the  defendanta 

These  acts,  the  court  finds,  have  exposed  th6  name  and  the 
memory  of  Mrs.  Mary  M.  Hamilton  Schuyler  to  adverse  com- 
ment and  criticism  of  a  nature  peculiarly  disagreeable  to  her  rela- 
tives and  have  caused  disagreeable  notoriety  for  which  they  are 
in  no  way  responsible ;  that  such  comment  has  been  made  in  the 
public  prints  and  elsewhere;  that  annoyance  and  pain  have  been 
caused  thereby  to  the  plaintifiE  and  to  the  immediate  relatives  of 
Mrs.  Schuyler;  that  he  and  they  have  been  greatly  distressed  and 
injured  thereby  and  by  the  notoriety  incident  thereto ;  and  that 
such  notoriety  and  adverse  comment  and  criticism  are  wholly 
due  to  tlie  unauthorized  aots  of  the  defendants.  As  conclusions 
of  law  it  was  found  that  the  acts  of  defendants  constituted  an  un- 
lawful interference  with  the  right  of  privacy,  and  that  the  surviv- 
ing relatives  of  the  deceased  Mary  Schuyler  were  specially  injured 
by  the  acts. 

It  was,  therefore,  adjudged  that  the  plaintifiE  was  entitled  to 
judgment  i)erpetually  enjoining  the  defendants  from  making  or 
causing  to  be  made  a  statue  of  Mrs.  Schuyler  in  any  form  and 
from  exhibiting  any  statue  of  her  and  for  receiving  subscriptions 
for  the  purposes  stated. 

Upon  the  trial  evidence  was  given  upon  the  part  of  the  de- 
fendants which  showed  that  Mrs.  Schuyler  in  her  lifetime  was  a 
very  charitible  woman  ;  was  a  member  of  many  private  charita- 
ble associations  ;  that  in  1852  she  was  one  of  the  founders  of  the 
School  of  Design  for  Women  in  the  city  of  New  York  and  one  of 
its  managers  until  it  was  adopted  by  the  Cooper  Institute;  that 
some  of  the  female  defendants  were  members  of  the  School  of 
Design  for  Women  and  had  frequently  met  Mrs.  Schuyler  at  its 
St.  Rkp.,  Voi.  LXX.        3 
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meetings  and  were  on  terms  of  some  intimacy  with  her  so  far  at 
least  as  her  interest  in  and  her  attendance  at  the  meetings  of  the 
above  association  called  for ;  that  the  "  Ladies  Art  Association  *^ 
was  founded  about  1867,  partly  at  the  suggestion  of  Mrs.  Schuy- 
ler made  to  some  of  the  defendants  wlio  were  membei-s  of  the 
School  of  Design  for  Women,  the  object  of  the  association  being 
to  help  ladies  support  themselves  and  to  give  them  adequate  edu- 
cation in  art  and  design,  and  the  association  is  a  reputable  and 
well-known  organization  in  New  York  city,  and  Mrs.  Schuyler 
evinced  considerable  interest  in  it  during  her  life;  that  the  "Wo- 
man's Memorial  Fund  Association"  was  composed  largely  of  mem- 
bers of  the  ''  Ladies'  Art  Association,"  and  it  was  publicly  an- 
nounced that  the  statue  in  question  was  to  be  placed  after  the 
exposition  in  the  rooms  or  studio  of  the  association,  there  to  re- 
main permanently  ;  that  Mrs.  Schuyler  was  prominently  identified 
with  the  U.  S.  Sanitary  Commission  during  the  late  war ;  and  also 
that  she  was  one  of  the  vice-regents  for  the  state  of  New  York  of 
the  Mt.  Vernon  Association  which  was  organized  for  the  purpose 
of  securing  the  preservation  of  the  home  of  Washington.  These 
several  facts  were  proved  and  were  uncontradicted,  and  the  de- 
fendants requested  the  court  to  find  them,  which  request  was  re- 
fused on  the  ground  that  they  were  immaterial. 

Charles  M.  Demond  &  Walter  S.  Logan^  for  app'lts ;  James  B. 
Ludlow  Jk  Augustus  N".  Uand^  for  resp'ts. 

Peckham,  J. —  This  action  is  of  a  nature  somewhat  unusual 
and  depends  for  its  support  upon  an  application  of  certain  prin- 
ciples which  are  themselves  not  very  clearly  defined  or  their  bound- 
aries very  well  recognized  or  plainly  laid  down.  Briefly  described 
the  action  is  found  upon  an  alleged  violation  of  what  is  termed 
the  right  of  privacy.  The  alleged  violation  of  this  right,  so  far 
as  regards  the  plaintiff,  consists  of  an  attempt  on  the  part  of  cer- 
tain reputable  women,  among  them  the  female  defendants  herein^ 
without  the  sanction  of  the  plaintiff  or  other  immediate  members 
of  the  family,  to  do  honor  to  the  memory  of  a  woman  who  was 
the  aunt  of  the  plaintiff,  and  who,  at  the  time  of  the  commence- 
ment of  this  action,  had  been  dead  for  fourteen  yeara  A  statue, 
of  a  most  costly  and  meritorious  kind,  to  be  made  out  of  appro- 
priate material  and  by  an  artist  of  the  first  rank,  was  contemplated 
as  the  means  of  doing  this  honor  to  the  memory  of  the  deceased 
relative  of  the  plaintiff. 

It  may,  perphaps,  be  somewhat  difficult  for  the  ordinary  mind 
to  perceive  any  reason  for  the  plaintiff's  distress  arising  out  of  this 
contemplated  action  by  women  of  respectability  who  are  desirous 
of  honoring  the  memory  of  a  woman  whom  they  regarded  in  life 
as  a  friend  and  benefactor  of  their  sex.  Objection  has,  however, 
been  made  to  the  carrying  out  of  this  project,  and  we  must  exam- 
ine this  record  in  order  to  see  whether  there  is  any  evidence  of  a 
violation  of  this  alleged  right  of  privacy  belonging  to  the  plaintiff. 
In  order  to  determine  whether  there  has  been  a  violation  of  the 
right  it  is  necessary  to  know  something  about  the  right  itself  and 
its  proper  limitations.     It  is  not  necessary,  howeveivin  the  view 
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which  we  take  of  this  case,  to  attempt  to  lay  down  precise  and 
accurate  rules  which  shall  apply  to  all  cases  touching  upon  this 
alleged  right  If  the  facts  in  any  case  fail  to  furnish  any  clear  or 
sure  foundation  for  a  reasonable  man  to  claim  that  any  injury  to 
his  feelings  has  been  or  would  be  caused  by  the  action  taken,  or 
to  be  taken,  by  a  defendant,  then  we  can  at  least  say  in  such  a 
case  where  there  has  not  been  and  cannot  be  any  such  real  mentid 
distress  or  injury  as  a  court  of  equity  ought  to  recognize  as  within 
judicial  relief.  For  the  purpose  we  have  in  view  it  is  unnecessary 
to  wholly  deny  the  existence  of  the  right  of  privacy  to  which  the 
plaintiff  appeals  as  the  foundation  of  his  cause  of  action.  It  may 
be  admitted  that  courts  have  power  in  some  cases  to  enjoin  the 
doing  of  an  act  where  the  nature  or  character  of  the  act  itself  is 
well  calculated  to  wound  the  sensibilities  of  an  individual,  and 
where  the  doing  of  the  act  is  wholly  unjustifiable,  and  is,  in  legal 
contemplation,  a  wrong,  even  though  the  existence  of  no  property, 
as  that  term  is  usually  used,  is  involved  in  tlie  subject 

The  question  in  this  case  is  whether  there  has  been  proved  such 
a  violation  of  the  rights  of  the  plaintiff,  even  under  a  most  liberal 
construction  as  to  the  extent  of  those  rights,  which  a  court  of 
equity  ought  to  take  cognizance  of. 

We  enter  upon  this  examination  with  an  admission  for  the  pur- 
poses of  this  case  that  the  plaintiff  occupies  such  a  relationship  to 
the  deceased  that  he  might  maintain  an  action  to  enjoin  the  paint- 
ing of  a  picture  or  the  making  of  a  statue  of  the  deceased  which 
would  be  regarded  as  inappropriate  by  reasonable  people  because 
the  use  for  which  it  was  destined  or  the  place  where  it  was  to  be 
kept  was  obviously  improper,  or  because  the  thing  itself,  portrait 
or  bust  or  statue,  was  not  of  that  degree  of  merit,  all  the  circum- 
stances considered,  which  might  reasonably  and  properly  be  in- 
sisted upon  by  those  to  whom  the  life  and  memory  of  the  deceased 
were  most  dear.  Many  other  cases  can  be  imagined  where  the 
ulterior  purpose  of  the  individuals  engaged  in  the  matter  would 
be  so  manifestly  improper,  if  not  illegal,  that  no  statue  or  picture 
of  a  reputable  individual,  alive  or  dead,  ought  to  be  permitted  to 
be  made  for  such  purpose.  These  are  merely  imaginary  cases, 
alluded  to  only  for  the  purpose  of  accentuating  our  ideas  as  to 
some  of  the  circumstances  in  which  courts  might  be  called  upon 
to  act  upon  the  part  of  a  living  relative  of  one  who  was  long  since 
dead.  In  the  present  case  the  grounds  of  the  plaintiff's  objection 
are  not  very  many,  and  have  been  stated  in  tlie  complaint  and  by 
the  plaintiff  on  the  witness  stand.     They  are  these : 

1.  The  persons  concerned  in  getting  up  the  proposed  statue 
were  not  the  friends  of  the  plaintiff's  deceased  aunt  and,  as  plaint- 
iff alleged,  did  not  know  her. 

2.  They  were  proceeding  with  their  plan  without  consulting 
^ith  the  plaintiff  or  other  immediate  members  of  the  Schuyler- 
Harailton  family  and  without  their  consent  to  the  making  of  any 
statue. 

3.  The  circulars  issued  by  or  in  behalf  of  the  defendants  con- 
tained a  statement  that  Mrs.  Schuyler  was  the  founder  of  or  the 
fi^t  woman  in  the  enterprise  for  securing  the  home  of  Washington,      i 
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and  tnat  this  statement  was  inaccurate  because  a  prominent  woman 
in  South  Carolina  was  in  fact  such  founder  and  justly  entitled  to 
the  honor  arising  therefrom.  This  mistake,  it  was  asserted,  had 
caused  adverse  comment  in  the  newspapers  as  to  the  attitude  of 
the  family  of  plaintiff  in  permitting  such  a  claim  to  be  made  when 
they  must  have  known  it  was  without  foundation. 

4.  It  was  disagreeable  to  the  plaintiff  because  the  making  of 
such  a  statue  would  have  been  disagreeable  and  obnoxious  to  his 
aunt  were  she  living.  She  liad,  as  plaintiff  said,  a  great  dislike  to 
have  her  name  brought  in^o  public  notoriety  of  any  kind,  as  she 
was  a  singularly  sensitive  woman  and  of  a  very  retiring  nature, 
anxious  to  keep  her  name  from  the  public  prints  or  newspapers. 

5.  Tliat  plaintiff's  aunt  had  not  been  pei'sonally  acquainted  with 
Susan  B.  Anthony,  and  he  was  quite  sure  she  had  not  sympathized 
with  or  approved  the  position  taken  by  Miss  Anthony  upon  the 
question  of  the  proper  sphere  of  woman  and  her  treatment  by  the 
law,  and  it  was  disagreeable  and  annoying  to  have  the  memory  of 
Mrs.  Schuyler  joined  with  principles  of  which  she  did  not  ap- 
prove. 

These  are  substantially  all  the  objections  taken  by  plaintiff  re- 
garding the  proposed  action  of  the  defendants.  The  plaintiflE  in 
his  evidence  said  he  did  not  claim  that  the  defendants,  in  any  of 
their  actions  or  in  any  of  their  published  notices,  direw  any  dis- 
credit, disgrace  or  riuucle  upon  Mrs.  Schulyer's  memory,  and  he 
did  not  think  they  wished  to  do  so  in  any  way.  The  chief  reason 
for  bringing  this  action,  the  plaintiff  avowed,  was  to  establish  a 
principle  that  the  right  of  privacy  should  be  respected,  and  he  was 
willing  to  bring  such  an  action  for  the  purpose  of  main tainiiig  that 
principle. 

After  taking  all  these  objections  into  careful  consideration,  we 
cannot  say  that  we  are  in  the  least  degree  impressed  with  their 
force.  The  first  ground  of  objection,  even  if  well  founded  in  fact, 
is  not  of  the  slightest  importance.  Whether  the  defendants  were 
friends  or  not  of  Mrs.  Schuyler  in  her  lifetime  does  not  seem  to 
us  to  liave  any  legitimate  effect  upon  the  question.  If  the  motive 
were  to  do  honor  to  a  good  woman,  and  if  the  work  were  to  be 
done  in  an  appropriate  way,  the  relations  towards  the  deceased  of 
those  who  proposed  to  render  this  mark  of  honor  to  her  memory  as 
one  of  the  benefactors  of  her  sex,  would  be  a  matter  of  very  small 
moment,  entitled  to  no  consideration  whatever.  No  surviving  rel- 
ative, male  or  female,  would  have,  in  our  judgment,  the  least 
ground  of  complaint  that  an  action,  con fessedlj' meant  to  do  honor 
to  the  memory  of  a  noble  woman,  was  proposed  by  those  who  in 
her  lifetime  had  not  the  honor  of  her  personal  acquaintance  or 
friendship,  but  whose  proposed  action  was  nevertheless  the  out- 
growth of  admiration  of  her  character  as  a  friend  and  benefactor 
of  the  sex  of  which  she  was  herself  so  great  an  ornament  It  ap- 
pears, however,  that  in  truth  some  of  the  defendants  were  known 
to  Mrs.  Schuyler  personally  as  members  of  the  same  asso- 
ciation and  interested  in  the  same  objects,  and  although  Mrs. 
Schuyler  was  undoubtedly  more  socially  prominent  than  any  of 
the  defendants  claim  to  be,  yet  there  was  enough  personal  inter- 
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course  between  her  and  some  of  the  defendants  to  account  for  the 
affection  in  which  her  memory  is  held  and  for  their  desire  to  give 
some  practical  evidence  of  their  feelings. 

The  second  ground  of  objection  we  think  is  equally  untenable. 
The  fourth  ground  may  properly  be  considered  as  a  part  of  it  It 
is  true  that  these  defendants  have  assumed  to  take  the  preliminary 
steps  leading  to  the  making  of  the  proposed  statute  without  hav- 
ing consulted  with  of  obtained  the  consent  of  the  plaintiflE  or  the 
other  immediate  relatives  of  the  deceased.  This  may  be  regarded 
as  the  main  objection,  the  others  being  but  grounds  for  the  re- 
fusal of  any  consent  by  plaintiff  and  his  relatives,  if  such  consent 
had  been  asked.  The  whole  of  the  plaintiff^s  claim  of  the  right 
of  privacy  in  this  case  rests  upon  the  lack  of  this  consent.  It  is 
stated  that  Mrs.  Schuyler  was  not  in  any  sense  a  public  cliar- 
acter  during  her  life,  and  consequently  had  not  surrendered  to 
any  extent  whatever  her  own  right  of  privacy.  This  right,  it  is 
claimed,  not  having  been  surrendered  by  any  act  of  the  deceased 
in  her  lifetime,  descends  unimpaired  to  her  immediate  relatives 
as  the  proper  representatives  of  her  feelings  and  her  rights. 
Whatever  the  rights  of  a  relative  may  be,  they  are  not  in  such 
a  case  as  this,  riglits  which  once  belbnged  to  the  deceased,  and 
which  a  relative  can  enforce  in  her  behalf  and  in  a  mere  repre- 
sentative capacity,  as,  for  instance,  an  executor  or  administrator, 
in  regard  to  the  aasets  of  a  deceased.  It  is  not  a  question  of  what 
right  of  privacy  Mrs.  Schuyler  had  in  her  lifetime.  The  plaintiff 
does  not  represent  that  right.  Whatever  right  of  privacy  Mrs. 
Schuyler  had  died  with  her.  Death  deprives  us  all  of  rights  in 
the  legal  sense  of  that  term,  and,  when  Mrs.  Scliuyler  died,  her 
own  individual  right  of  privacy,  whatever  it  may  have  been,  ex- 
pired at  the  same  time.  The  right  which  survived  (however  ex- 
tensive or  limited)  was  a  right  pertaining  to  the  living  only.  It  is 
the  right  of  privacy  of  the  living  which  it  is  sought  to  enforce 
hera  That  right  may,  in  some  cases,  be  itself  violated  by  improp- 
erly interfering  with  the  character  or  memory  of  a  deceased  rel- 
ative, but  it  is  the  right  of  the  living  and  not  that  of  the  dead 
which  is  recognized.  A  privilege  may  be  given  the  surviving  rel- 
atives of  a  deceased  person  to  protect  his  memory,  but  the  privi- 
lege exists  for  the  benefit  of  the  living,  to  protect  their  feelings  and 
to  prevent  a  violation  of  their  own  rights  in  the  character  and 
memory  of  the  deceased. 

A  woman  like  Mrs.  Schuyler  may  very  well  in  her  lifetime 
have  been  most  strongly  averse  to  any  public  notice,  even  if  it 
were  of  a  most  flattering  nature,  regarding  her  own  works  or  posi- 
tion. She  may  have  been  (and  the  evidence  tends  most  strongly 
to  show  that  she  was)  of  so  modest  and  retiring  a  nature  that  any 
publicity,  during  her  life,  would  have  been  to  her  most  extremely 
disagreeable  and  obonoxious.  All  these  feelings  died  with  her. 
It  is  wholly  incredible  that  any  individual  could  dwell  with  feel- 
ings of  distress  or  anquish  upon  the  thought  that,  after  his  death, 
those  whose  welfare  he  had  toiled  for  in  life  would  inaugurate  a 
project  to  erect  a  statue  in  token  of  their  appreciation  of  his  ef- 
forts and  in  honor  of  his  memory.     This  applies   as   well  to   the 
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most  refined  and  retiring  woman  us  to  a  public  man.  It  is,  there- 
fore, impossible  to  credit  the  existence  of  any  real  mental  injury 
or  distress  to  a  surviving  relative  grounded  upon  the  idea  that  tlie 
action  proposed  in  honor  of  his  ancestor  would  have  been  dis- 
agreeable to  that  ancestor  during  his  life. 

We  cannot  assent  to  the  proposition  that  one  situated  as  the 
plaintiff  in  this  case  can  properly  enjoin  such  action  as  the  de- 
fendants propose  on  the  ground  that  as  mere  matter  of  fact  his 
feelings  would  be  thereby  injured.  We  hold  that  in  this  class  of 
cases  there  must  in  addition  be  some  reasonable  and  plausible 
ground  for  the  existence  of  this  mental  distress  and  injuiy.  It 
must  not  be  the  creation  of  mere  caprice  nor  of  pure  fancy,  nor  the 
result  of  a  supersensitive  and  morbid  mental  organization,  dwel- 
ling with  undue  emphasis  upon  the  exclusive  and  sacred  character 
of  this  right  of  privacy.  Such  a  class  of  mind  might  regard  the 
right  as  interfered  with  and  violated  by  the  least  reference  even  of 
a  complimentary  nature  to  some  illustrious  ancestor  without  first 
seeking  for  and  obtaining  the  consent  of  his  descendants.  Feelings 
that  are  thus  easily  and  unnaturally  injured  and  distressed  under 
such  circumstances  are  much  too  sensitive  to  be  recognized  by  any 
purely  earthly  tribunal.  A  proposed  act  which  a  court  will  en- 
join because  it  would  be  a  violation  of  a  legal  right,  must,  among 
other  conditions,  bfc,  of  such  a  nature  as  a  reasonable  man  can  see 
might  and  probably  would  cause  mental  distress  and  injury  to 
any  one  possessed  of  ordinary  feeling  and  intelligence,  situated  in 
like  circumstances  as  the  comphiinant,  and  this  question  must  al- 
ways to  some  extent  be  one  of  law. 

If  the  circumstances  be  such  that  it  is  to  a  court  inconceivable 
that  the  feelings  of  any  sane  and  reasonable  person  could  be  in- 
jured by  the  proposed  act,  then  it  is  the  duty  of  the  court  to  say 
so  and  to  refuse  an  injunction  which  would  prevent  its  perform- 
ance. 

If  the  defendahts  had  projected  such  a  work  in  the  lifetime 
of  Mrs.  Schuyler,  it  would  perhaps  have  been  a  violation  of 
her  individual  right  of  privacy,  because  it  might  be  contended 
that  she  had  never  occupied  such  a  position  towards  the  public 
as  would  have  authorized  such  action  by  any  one  so  long  as  it 
was  in  opposition  to  her  wishes.  The  fact  that  Mrs.  Schuyler 
is  dead  alters  the  case,  and  the  plaintiff  and  other  relatives  must 
show  some  right  of  their  own  violated,  and  that  proof  is  not  made 
by  evidence  that  the  proposed  action  of  the  defendant  would  have 
caused  Mrs.  Schuyler  pain  if  she  were  living.  A  shy,  sensitive, 
retiring  woman  might  naturally  be  extremely  reluctant  to  have 
her  praises  sounded,  or  even  appropriate  honors  accorded  her 
while  living,  and  the  same  woman  might,  upon  good  grounds, 
believe  with  entire  complacency  and  satisfaction  after  her  death  a 

Proposition  would  be  made  and  carried  out  by  her  admirers  to  do 
onor  to  her  memory  by  the  erection  of  a  statute  or  some  other 
memorial. 

For  these  reasons  we  are  of  ihe  opinion  that  regarding  the  facts 
thus  far  discussed,  it  was  not  necessary  for  the  defendants  to  pro- 
cure the  consent  of  the  plaintiff  or  other  immediate  relatives  of 
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the  deceased.  We  think  that  so  long  as  the  real  and  honest  pur- 
pose is  to  do  honor  to  the  memory  of  one  who  is  deceased,  and 
such  purpose  is  to  be  carried  out  in  an  appropriate  and  orderly 
manner,  by  reputable  individuals  and  for  worthy  ends,  the  con- 
sent of  the  descendants  of  such  deceased  person  is  not  necessary, 
and  they  have  no  right  to  prevent,  for  tlieir  own  personal  gratifi- 
cation, any  action  of  the  nature  described. 

The  third  ground  of  obiection  is  based  upon  a  claim  made  in 
the  circulars  issued  by  defendants  that  Mrs.  Schuyler  was  the 
founder  of  the  Mt  Vernon  Association,  while  in  truth  she  was 
connected  with  it  only  as  a  vice-regent  from  this  state.  Tliere  is 
no  assertion  that  this  error  of -fact  was  intentional,  and  there  could 
obviously  be  no  motive  on  the  part  of  the  defendants  to  make  any 
undue  or  ill-founded  claim  on  behalf  of  their  subject.  A  single 
line  calling  their  attention  to  the  fact  would  undoubtedly  have 
caused  an  immediate  rectification  of  the  mistake,  and  of  course 
the  removal  of  any  foundation  for  the  slighest  adverse  comment 
from  any  source  as  to  the  conduct  of  the  surviving  members  of 
this  family  in  permitting  such  a  claim  to  have  been  made  on  be- 
half.of  one  of  its  deceased  members. 

This  mistaken  statement  of  the  position  of  Mrs.  Schuyler  in 
regard  to  tlie  Mt  Vernon  Association  contained  in  the  circulars  is 
the  only  ground  for  adverse  comment  in  the  newspapers,  or  for 
the  disagreeble  notoriety  complained  of  by  the  plaintiflf.  If  cor- 
rected all  ground  of  complaint  of  that  nature  would  disappear.  If 
not  corrected  upon  application,  the  plaintiflE  would  probably  not 
be  without  a  remedy  which  would  prevent  the  circulation  of  such 
an  untruth. 

The  fourth  ground  of  objection  has  already  been  disposed  of  in 
treating  of  the  second.  The  feelings  of  the  deceased,  if  she  were 
alive  and  confronted  with  such  a  proposition  to  do  honor  to  her- 
self, have  no  place  in  this  action,  which  is  founded  upon  the 
alleged  violation  of  the  plaintiff's  own  right  of  privacy. 

The  fifth  ground  is  an  equally  vague  and  shadowy  one. 
Whether  Mrs.  Schuyler  sympathized  with  the  work  or  the  views 
of  Miss  Anthony  we  must  say  seems  to  us  utterly,  foreign  to  the 
subject  There  was  no  proposition  looking  towards  the  placing 
the  statues  of  these  two  ladies  together  as  representatives  of  the 
same  ideas,  or  as  in  anyway,  even  the  remotest,  united  in  the  same 
works,  or  in  inculcating  the  same  principles  in  regard  to  the  rights 
of  women.  The  objection  seems  to  rest  wholly  upon  the  proposi- 
tion that  these  two  proposed  statutes  were  to  be  exhibited  in  the 
same  room  of  a  building  in  the  Chicago  fair  grounds — one  as  the 
representative  of  a  class  of  women  philanthropists  and  the  other 
as  the  representative  of  a  class  of  women  reformers.  The  placing 
of  the  statutes  in  the  same  room  for  exhibition  by  the  same  as- 
sociation does  not  in  our  view  tend  in  the  slightest  degree  to  con- 
fuse the  identity  of  Mrs.  Schuyler,  or  to  lead  in  any  way  to  the 
supposition  that  she  was  in  sympathy  with  or  believed  in  the  cor- 
rectness of  the  principles  wnich  have  been  advocated  by  Miss 
Anthony. 

The  fact,  if  it  be  a  fact,  that  Mrs.  Schuyler  did  not  sympathize 
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with  what  is  termed  the  "  Woman's  Rights "  movement  is  of 
no  importance  hera  The  proposed  placing  of  the  two 
statutes  would,  if  carried  out,  have  no  tendency  to  show  that 
Mrs.  Schuyler  did  so  sympathize.  Many  of  us  may,  and 
probably  do,  totally  disagree  with  these  advanced  views  of  Miss 
Anthony  in  regard  to  the  proper  sphere  of  women,  and  yet  it  is 
impossible  to  deny  to  lier  the  possession  of  many  of  the  ennobling 
qualities  which  tend  to  the  making  of  great  lives.  She  has  given 
tlie  most  unselfish  devotion  of  a  long  life  to  what  she  has  con- 
sidered would  tend  most  for  the  benefit  and  practical  improve- 
ment of  her  sex,  and  she  has  thus,  lived  almost  literally  in  the 
face  of  the  whole  world,  and  during  that  period  there  has  never 
been  a  single  shadow  of  any  dark  or  ugly  fact  connected  with  her 
or  her  way  of  life  to  dim  the  lustre  of  her  achievements  and  of 
her  eflEorts.  Although  we  may  utterly  fail  to  sympathize  with 
these  efiforts  or  achievements,  it  is  plain  enough  that  no  one  will 
have  reasonable  ground  for  objection  to  the  placing  of  a  bust  of 
his  or  her  own  ancestor  in  the  same  room  with  the  bust  of  such  a 
woman  and  under  such  circumstances  as  were  originally  contem- 
plated by  these  defendants.  This  ground  of  objection,  however^ 
time  has  itself  rendered  valuelass. 

One  other  ground  has  been  argued  before  us  upon  which  to 
sustain  this  injunction.  It  was  urged  that  the  proposed  statue 
would  be  a  fraud  upon  the  public  because  there  was  no  portrait, 
likeness  or  statue  of  Mrs.  Schuyler  accessible  to  defendants  from 
which  any  possible  likeness  of  the  deceased  could  be  secured. 
The  idea  of  an  actual  likeness  was  early  abandoned,  and  it  was 
stated  that  the  statue  would  be  an  ideal"  one  and  not  a  likeness. 
Tlie  court  below  has  not  found  any  fraud  and  we  are  not  of  the 
opinion  that  any  was  shown. 

While  not  assuming  to  decide  what  this  right  of  privacy  is  in 
all  cases,  we  are  quite  clear  that  such  right  would  not  be  violated 
by  the  proposed  action  of  the  defendants.  The  plaintifif's  cause 
of  action  is,  we  think,  wholly  fanciful.  The  defendants'  contem- 
plated action  is  not  such  as  might  be  regarded  by  reasonable  and 
healthy  minds  as  in  the  slightest  degree  distressing  or  tending  in 
the  least  to  any  injury  to  those  feeling  of  respect  and  tenderness 
for  the  memory  of  the  dead  which  most  of  us  possess,  and  which 
ought  to  be  considered  as  a  proper  subject  of  recognition  and  pro- 
tection by  civilized  courts. 

It  is,  perhaps,  needless,  yet  we  will  add  that  our  decision  fur- 
nishes, as  we  think,  not  the  slightest  occasion  for  the  belief  that 
under  it  the  feelings  of  relatives  or  friends  may  be  outraged  or 
the  memory  of  a  deceased  person  dognided  with  impunity  by  any 
person  who  may  thus  desire  to  aflfect  the  living.  The  rights  of 
such  persons  will  remain  the  same  after  as  they  were  before  our 
present  decision  and  will  be  wholly  unaffected  by  it  We  simply 
say  that  in  this  case  the  defendants  have  proposed  to  do  nothing 
which  ought  to  affect  unpleasantly  the  mental  condition  of  any 
sound,  reasonable  and  intelligent  man  or  woman,  and,  therefore, 
an  injunction  ought  to  have  been  refused. 

We  have  looked  at  the  question  of  the  appealability  of  the 
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judgment,  and  are  of  the  opinion  that  the  court  has  jurisdiction. 
Nor  do  we  think  that  the  question  is  now  merely  an  abstract  one 
because  of  the  fact  that  it  was,  the  intention  of  the  defendants  ia 
causing  the  statue  to  be  made  to  place  the  same  on  exhibition  in 
one  of  the  buildings  at  the  Chicago  exposition,  now  past  and  gone. 
That  was  only  one  of  the  purposes  of  the  defendants.  They  in- 
tended to  retain  the  statue  after  the  exhibition'  and  bring  it  back 
to  New  York  and  place  it  in  the  studio  of  the  Ladies'  Art  Asso- 
ciation, a  place  which  so  far  as  the  evidence  shows  is  appropriate 
for  the  purpose.  This  intention  is  not  illegal  and  might  be  prop- 
erly carried  out  but  for  this  injunction. 

Upon  the  whole  we  are  of  the  opinion  that  the  plaintiff  has  made 
a  mistake  in  his  choiceof  this  case  as  an  appropriate  one  in  which 
to  ask  for  the  enforcement  of  the  right  of  privacy. 

The  judgment  must  be  reversed  as  to  the  parties  appealing  and 
the  complaint  dismissed  as  to  ihem,  with  costs. 

Gray,  J.  (dissenting). — I  must  emphatically  dissent  from  the 
decision  of  this  court  that  there  was  no  ground  shown  in  this  case 
ior  the  equitable  relief  which  was  granted  below.  That  a  pre- 
cisely analogous  case  may  not  have  arisen  heretofore,  in  which 
the  peculiar  power  of  a  court  of  equity  to  grant  relief  by  way  of 
injunction  has  been  exercised,  furnishes  no  reason  against  the  ixs- 
sumption  of  jurisdiction.  This  equitable  jurisdiction  of  the  court 
is  determined  bv  the  particular  circumstances  of  each  particular 
case  and  depends  upon  the  existence  of  a  state  of  facts  which 
demonstrates  a  wrongful  act  performed,  or  threatened  to  be  per- 
formed, to  the  prejudice  of  some  right  of  properly  and  for  which 
there  is  no  adequate  remedy  at  law. 

Upon  the  findings  in  this  case,  I  think  we  are  bound  to  say 
that  the  purpose  or  the  defendants  was  to  commit  an  act  which 
was  an  unauthorized  invasion  of  the  plaintiffs  right  to  the  pres- 
ervation of  the  name  and  memory  of  Mrs.  Schuyler  intact  from 
public  comment  and  criticism.  As  the  representative  of  all  her 
immediate  living  relatives,  it  was  competent  for  him  to  maintain 
an  action  to  preserve  them  from  becoming  public  property ;  as 
would  be  the  case  if  a  statue  were  erected  by  strangers,  for  public 
exhibition  under  such  classification,  with  respect  to  tiie  character- 
istic virtues  of  the  deceased,  as  they  judged  befitting.  I  cannot 
see  why  the  right  of  privacy  is  not  a  form  of  property,  as  much  as 
15  the  right  of  complete  immunity  of  one's  person.  If  it  is  a  prop- 
erty right  with  reference  to  the  publication  of  a  catalogue  of  pri- 
vate etchings  and  entitled  to  be  protected  against  invasion,  as 
lA)rd  CoTTENHAM  held  in  Prince  Albert  v.  Strange,  1  Macn.  &  G. 
2*3, 47,  why  is  it  not  such  with  reference  to  name  and  reputation? 
We  have  some  illustrations  of  the  exercises  by  courts  of  equity 
of  their  peculiar  powers  in  cases  which  have  been  cited,  in  prin- 
ciple not  unlike  this;  where  the  publication  of  one's  letters  and 
the  sales  of  photographic  portraits  have  been  enjoined,  besides  the 
case  of  the  publication  of  the  catalogjue  referred  to.  See  Gee  v. 
Prikhard,  2  Swanst,  402  ;  Prmce  Albert  v.  Strange,  2  De  G.  <fc 
Sm.  652:  Pollard  v.  Pfiotog.  Co.,  L.  R,  40  Ch.  D.  345,  and 
St.  Rep.,  Vou  LXX.        4 
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Woolsey  V.  Judd,  4  Duer,  379.  These  decisions  are  authority  for 
the  doctrine  that  equity  will  interfere  to  prevent  what  are  deemed 
to  be  violations  of  personal  legal  rights  and  the  only  limitation 
upon  the  application  is  that  the  legal  right  which  is  to  be  pro- 
tected shall  be  one  cognizable  as  property.  It  seems  to  me  clear 
that  the  jurisdiction  of  equity  is  not  made  to  depend  upon  the  ex- 
istence of  corporeal  property  and  that  it  is  exercised  whenever  the 
complainant  establishes  his  claim  to  the  possession  of  exclusive 
personal  rights  and  their  violation  in  definite  ways ;  for  which  an 
action  at  law  cannot  afford  plain  and  adequate  redress.  This  is 
the  case  here.  The  defendants  were  a  voluntary,  unincorporated 
association ;  whose  object  was  to  erect  a  statue  of  Mrs.  Schuyler 
as  the  "  typical  philanthropist,"  and  subscriptions  were  solicited 
from  the  public  to  create  a  fund  for  that  purpose.  It  was  found 
by  the  trial  court  that  the  acts  of  the  defendants  **  have  exposed 
the  name  and  the  memory  of  Mrs.  Schuyler  to  adverse  comment 
and  public  criticism  of  a  nature  peculiarly  disagreeable  to  her  rela- 
tives, and  have  caused  disagreeable  notoriety,  for  which  they  are 
no  way  responsible.''  It  was  found  that  *'annoyance  and  pain 
have  been  caused  thereby  to  the  plaintiff  and  to  the  immediate 
relatives  of  Mrs.  Schuyler,"  to  their  great  distress  and  injury,  by 
the  notoriety  incident  thereto. 

However  opinions  may  differ  with  respect  to  the  substantial 
nature  of  the  injury  to  the  feelings  of  Mrs.  Schuylers  relatives, 
we  have  the  finding  that  it  was  in  fact  caused,  and  we  should  not 
say  that  it  was  merely  fanciful.  The  theory  of  the  case,  which 
calls  for  equitable  relief,  is  not  that  of  a  mere  protection  to 
wounded  feelings;  but  the  protection  of  a  right  which  those  who 
represent  the  deceased  have  to  her  name  and  memory  as  a  family 
heritage  and  which  had  not  become  the  public  property.  Why 
is  that  not  a  legal  and  an  exclusive  interest  and  why  are  its  pos^ 
sessoi*s  not  entitled  to  be  protected  by  the  law  from  a  notoriety 
which  invites  public  criticism  of  the  memory  and  reputation  of 
the  deceased  relatives  ?  And  if  it  be  true  that  there  is  no  known 
application  at  common  law  of  the  principle,  does  not  that  natural 
justice  with  which  equity  is  synonymous  reqilire  that  equity  sup- 
ply the  deficiency,  or  enlarge  the  operation  of  legal  principles,  and 
*  grant  the  shelter  of  the  law  to  the  name  and  memory  of  the 
deceased,  at  the  instance  of  her  relatives? 

The  evidence  does  not  establish  that  Mi*s.  Schuyler  was  a  pub- 
lic character,  nor  that  she  was  in  such  public  station,  or  so  promi- 
nent in  public  works,  as  to  make  her  name  and  memory  public 
property.  That  she  w^  engaged,  throughout  her  life,  in  acts  of 
benevolence  and  beneficence,  may  be  perfectly  true ;  but  she  was 
never  a  public  character  and  in  no  just  sense  can  it  be  said  that, 
because  of  what  she  chose  to  do  in  the  private  walks  of  life,  she 
dedicated  her  memory  to  the  state  or  nation  as  public  property. 
To  hold  that,  by  reason  of  her  constant  and  avowed  interest  m 
philanthropical  works,  unconnected  with  public  station,  the  right 
accrued  to  an  association  of  individuals,  strangers  to  her  blood,  to 
erect  a  sUitue  of  her,  typifying  a  human  virtue,  through  contribu- 
tions solicited  from  the  general  public,  is,  in  my  judgment,  to  as- 
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sert  a  proposition  at  war  with  the  moral  sense  and  I  believe  it  to 
be  in  violation  of  the  sacred  right  of  privacy ;  whose  mantle 
should  cover  not  only  the  person  of  the  individual,  but  every 
personal  interest  which  he  possesses  and  is  entitled  to  regard  as 
private,  when  through  no  act  of  his,  nor  by  any  peculiar  circum- 
stances, has  the  public  acquired  any  right  in  them.  Unless  equity 
does  interfere,  the  right  of  privacy  will  be  lost  and  that  will  be- 
come the  property  of  the  public,  which,  our  seutiments^and  reason 
and  our  sense  of  justice  tell  us,  is  the  private  property  of  the  rel- 
atives of  the  deceased  person.  That  the  plaintiflE  is  entitled,  if 
any  one  is,  to  a  remedy,  has  been  heretofore  mentioned  and  it  is 
the  finding  of  the  trial  court,  and  that  that  remedy  may  be  pre- 
ventive in  its  character  seems  to  me  to  be  within  the  reason  and 
principle  upon  which  equity  proceeds. 

It  is  not  necessary  that  the  proposed  statue  of  Mrs.  Schuyler 
should  be  libelous  in  character.  The  wrong  consists  not  in  that 
fact,  but  in  the  unauthorized  acts  of  the  defendants,  which  will 
invite  adverse  comment  and  public  criticism  upon  the  life  and 
character  of  the  deceased,  bring  her  name  and  memory  into  more 
or  less  unenviable  notoriety  and  inflict  upon  her  immediate  rela- 
tives and  representatives  more  or  less  injury  in  their  feelings  and 
their  desires  for  that  privacy,  which,  in  their  private  station  of 
life,  they  have  the  right  to  enjoy. 

The  threatened  offense  is  of  a  permanent  and  continuing  nature 
and,  in  many  senses,  differs  from  cases  of  mere  libelous  publica- 
tions. I  think  that  a  case  was  made  out  where  equity  was  unfet- 
tered in  its  exercise  by  any  legal  principle  and  wnere  the  decree 
of  the  court  below  should  be  affirmed. 

AH  concur  with  Peckham,  J.,  for  reversal,  except  Gray,  J., 
who  reads  for  affirmance. 

Judgment  reversed. 


Elizur  V.  FooTE,  Eesp't,  v.  The  Metropolitan  Elevated 
Railroad  Company  et  al.^  App'lts.* 

{C&urt  of  Appeals,  Filed  Noverribei'  S6,  1896.) 

1-  Easements — Abandonment— Elevated  railway. 

The  right  of  a  land  owner  in  an  easement  in  an  adjacent  citv  street  may 
be  destroyed  by  his  abandonment  of  it,  and  the  question  whether  there  has 
been  an  abandonment,  is  one  of  intention  depending  upon  the  facts  of 
the  particular  case. 

2.  Same. 

To  work  an  extinguishment  at  law,  the  acts  of  the  party,  entitled  to 
claim  the  servitude  or  the  easement,  must  be  accompanied  by  the  inten- 
tion to  extinguish,  and  be  followed  by  action  upon  it  on  the  part  of  the 
party  claiming  adversely.  It  must  be  a  joint  intent  of  all  the  parties  in- 
terested to  get  rid  of  the  easement. 

3.  Same. 

Such  intention  is  not  to  be  inferred  from  the  fact  of  the  owner's  bring- 
ing an  action  at  law  asrainst  the  elevated  railway  to  recover  temporary  ai- 
cnied  damages  for  the  unlawful  invasion  of  his  rights,  followed  by  an 
agreement  with  a  proposed  grantee  of  his  abutting  property,  whereby  all 
Affirming  64  St.  Rep.  872. 
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claims,  arisen  or  to  accrue  by  reason  of  such  elevated  road,  are  reserved. 
Nor  will  a  declaration  of  such  intention  by  the  original  owner  upon  settle- 
ment of  such  action,  made  subsequent  to' his  transfer  of  such  abuttiug^ 
premises  and  their  conveyance  to  a  third  person  by  his  grantee,  retroact  to 
the  time  of  the  commencement  of  Jiis  action  and  so  complete  the  act  of  ex- 
tinguishment as  of  that  date. 

4.  Same — Subsequent  grantee. 

The  pendency  of  such  action  and  the  existence  of  such  an  agreement 
will  not  affect  a  subsequent  grant  of  the  abutting  property  to  a  third  party 
by  the  original  owner's  grantee  before  any  lawful  acquisition  of  the  ease- 
ments by  the  railroad  company.  Such  easemeats  arc  appurtenant  to  the 
abutting  property,  incapable  of  being  separated  therefrom  and  pass  upon 
a  sale  thereof  to  the  purchaser  with  the  right  to  any  invasion  thereof.  The 
purchaser,  in  such  case,  is  invested  solely  with  the  right  of  asking  for  an 
injunction  to  restrain  the  operation  of  the  road  and  to  rec  .ver  compensa- 
tion for  the  easements.  If  the  company  thereafter  makes  a  settlement 
with,  and  payment  to,  the  original  owner  for  the  easements,  it  does  so  at 
its  peril. 

Appeal  from  judgrncut  of  the  general  term  of  the  supreme 
court  in  tbe  first  judicial  department,  entered  upon  an  order,  which 
affirmed  a  final  judgment  in  favor  of  plaintiff  entered  upon  a  report 
of  referees  pursuant  to  an  interlocutory  judgment  of  special  term 
which,  among  other  provisions,  directed  a  reference  of  the  ques- 
tion of  mesne  damages. 

This  action  was  brought  to  restrain  the  operation  and  mainte- 
nance of  defendant's  elevated  railroad  in  front  of  plaintiff's  prem- 
ises, and  to  recover  the  damages  caused  thereby. 

Bvainard  lolles,  for  app'lts ;  Leo  C.  Dessai\  for  resp't 

Gray,  J. — The  plaintiff,  owning  property  abutting  on  West 
53d  street,  in  the  city  of  New  York,  recovered  an  interlocutory 
judgment  againt  the  defendants;  which  enjoined  them  from  main- 
taining and  operating  their  elevated  railway  in  front  of  his  prem- 
ises, unless  they  acquired  title  to  the  street  easements  by  condem- 
nation proceedings.  In  proceedings  following  the  decree,  the 
mesne  and  fee  damages  were  ascertained,  and,  upon  this  appeal 
from  the  interlocutory  and  final  judgments  in  the  action,  the  de- 
fendants make  the  point  that  there  had  been  an  abandonment  and 
an  extinguishment  of  the  easements  in  the  street,  upon  which 
plain  tiff's  property  abutted,  before  the  latter  purchased  the  same. 
This  abandonment  of  easements  appurtenant  to  the  land  they 
claim  to  have  been  effected,  as  the  result  of  certain  agreements  en- 
tered into  between  prior  owners  of  the  land  and  of  a  settlement 
made  of  an  action  at  law  brought  against  the  defendants  by  one 
of  these  owneiu  This  is  an  important  point;  for  if  it  is  well 
founded  in  the  facts  a  complete  defense  is  made  out  As  they  base 
this  claim  to  an  extinguishment  of  the  easements  upon  an  inten- 
tion to  abandon  them,  as  evidenced  by  some  antecedent  transac- 
tions, which  was  so  effectuated,  though  at  a  time  subsequent  to 
tjie  plaintiff's  purchase,  as  to  complete  the  act  of  extinguishment 
as  of  the  earlier  date,  we  must  consider  the  facts  somewhat  care- 
fully :  in  order  to  see  if  they  establish  all  that  is  claimed  for  them 
and  justify  the  legal  conclusion  contended  for. 

The  rule  being  that  the  abandomnent  of  such  an  easement  may 
be  established  by  the  evidence  of  acts  clearly  indicating  an  inten- 


Uigitized  by  ^ 


^OO^i 


CtApp-J  FooTE  V.  Metropolitan  Elbvated  R  R  Co.  29 
tion  to  abandon  the  right,  is  this  a  case  for  the  application  of  tlie 
rule?  In  While  v.  Man.  R  Co.,  189  N.  Y.  19;  54  St.  Rep.  409, 
upon  which  the  defendants  rely,  the  question  was  as  to  the  eflfect 
of  an  unconditioned  consent  to  the  building  of  the  elevated  rail- 
road, given  by  owners  of  land  bounded  on  the  street,  and  upon 
which  the  defendants  had  acted,  by  proceeding  to  construct  their 
road,  and  we  held  that  it  must  be  regarded  as  an  abandonment 
pro  tanto  of  the  easements  in  the  street  The  decision  in  that  case, 
as  in  the  case  of  Snell  v.  Levitt,  110  N.  Y.  595  ;  18  St  Rep,  611, 
was  in  accord  with  a  settled  doctrine  of  the  law  that  the  lantl 
owner's  right  in  an  easement  may  be  destroyed  by  his  abandon- 
ment of  it  and  that  whether  there  has  been  an  abandonment  is  a 
question  of  intention  depending  upon  the  facts  of  the  particular 
case.  See  2  Washburn  on  Real  Property,  *83 ;  Washburn  on 
Easements,  *661,  and  Corning  v.  OouJd,  16  Wend.  531. 

The  peculiar  features  in  the  White  and  Snell  cases,  which  have 
been  referred  to,  were,  in  the  one,  an  express  authorization  to 
build  the  elevated  railroad  and,  in  the  other,  an  express  relinquish- 
ment of  an  easement  to  conduct  water;  upon  both  of  which  agree- 
ments the  parties  favorably  affected  thereby  had  acted.  We  will 
not  find  in  the  facts  of  this  case  much  resemblance  to  the  features 
of  either  of  the  other  cases,  Lathrop,  one  of  the  predecessors  in 
title  of  die  plaintiff,  commenced  an  action  at  law  against  the  de- 
fendants to  recover  from  them  $10,000  damages  for  the  loss  of 
rents  and  the  injury  to  the  value  of  his  premises,  occasioned  by 
their  trespass  upon  his  property  rights  in  the  street  Subsequently, 
having  contracted  to  sell  the  property  affected  to  Gillie  and 
Walker,  they  united  in  executing  an  agreement;  wherein  it  was 
"mutually  agreed  between  the  parties  that  all  right  and  claim  and 
demand  heretofore  accrued  or  arisen,  or  which  may  hereafter  arise 
or  accrue,  to  either  of  the  parties  to  tins  agreement  against  any 
and  every  coroorations  and  corporation,  person  and  persons,  for  or 
by  reason  of  the  erection  and  building  and  maintaining  of  the 
elevated  railroad,  *  *  *  shall  belong  to  and  are  hereby  re- 
^inetl  by  and  reversed  and  granted  to  William  G.  Lathrop,  Jr., 
and  his  legal  representatives  and  assigns,  and  are  hereby  excluded 
^nd  excepted  from  any  and  every  grant  and  conveyance  of  said 
premises,  or  any  part  thereof,  with  full  liberty  and  power  and  au- 
thority to  said  Lathrop  to  sue  for,  collect,  compromise,  compound 
and  receive  to  his  own  use,  and  release  and  discharge  any  and 
every  such  claim  and  demand  now  existing  and  accrued,  or  here- 
^ter  to  arise  and  accrue,  against  an  v  corporation  or  corporations, 
person  or  persons,  for  such  elevatea  railroad  and  the  using  and 
running  of  the  same."  Thereafter,  and  as  of  the  date  when  the 
deed  of  the  premises  was  made,  another  agreement  was  executed 
at  the  foot  of  the  other  agreement,  to  the  effect,  that  it  was  "excepted 
from  the  grant  and  conveyance  of  the  land ;  *  *  *  said  grant 
l>eing  made  subject  to  the  conditions  of  the  above  agreement" 
These  agreements  were  not  recorded  ;  nor  did  the  deed  mention 
them,  or  except  any  rights ;  but  was  in  the  usual  form  of  a  deed 
with  full  covenants  and  warranty,  conveying  with  all  the  heredita- 
ments and  appurtenances,  eta     A  few  months  later,  Gillie  and 
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Walker  deeded  the  premises  to  the  plaintiflf.  More  tlian  three 
years  after  the  plaintiff's  purchase,  Lathrop  settled  with  the  de- 
fendants for  a  payment  of  $2,500 ;  discontinued  his  action  and  de- 
livered to  the  defendants  a  release  from  all  claims  by  reason  of 
the  construction  and  operation  of  their  railroad  and  which  stated 
Lathrop  s  '^intention  to  release,  etc,  all  such  right,  etc.,  in  53d 
street  and  the  easements  therein  appurtenant  to  said  premises, 
which,  on  the  11th  day  of  December,  1884,"  (the  date  of  his  deed 
to  Gillie  and  Walker),  "were  in  the  possession  and  occupation  " 
of  these  defendants. 

This  present  action  was  commenced  by  the  plaintiff  at  a  still 
subsequent  date.  Upon  these  facts  the  defendants  argue  that  the 
agreement  of  Lathrop  with  Gillie  and  Walker  evidenced  the  in- 
tention to  abandon  the  street  easements  as  between  them,  and 
that  the  subsequent  payment  to  Lathrop  in  settlement  of  his 
action  retroacted  to  the  time  of  its  commencement  and  so  com- 
pleted "  the  act  of  extinguishment  as  of  that  date."  This  argu- 
ment must,  however,  assume  for  the  agreement  a  more  conclusive 
effect  than  either  its  language  admits  or  the  law  would  concede 
to  it,  and  it  slights  the  grant  to  this  plaintiff  and  regards  him  as  a 
purchaser  chargeable  with  knowledge  of  facts  outside  the  record 
title,  which  bound  him  as  to  transactions  to  which  he  was  not  a 
party.  Considering,  in  the  first  place,  Lathrop's  action,  we  find 
It  to  be  one  of  law,  for  the  recovery  of  damages  from  the  defend- 
ants for  their  unlawful  invasion  of  his  rights  of  easement  in  the 
street  and  in  such  an  action  the  recovery  is  confined  to  such  tem- 
porary damages  as  have  accrued  to  the  commencement  of  the 
action;  a  rule  which  was  carefullv  reviewed  and  re-asserted  in 
Pond  V.  Met  E  R  Co,,  112  N.  Y.  86 ;  20  St  Rep.  479.  In  that 
case,  it  was  said  by  the  present  chief  judge  that  *'a  recovery  of 
judgment  for  damages  for  a  trespass  or  the  invasion  of  an  ease- 
ment does  not  operate  to  transfer  the  title  of  the  property  to  the 
defendant,  either  before  or  after  satisfaction,  nor  does  it  extinguish 
the  easement"  In  contemplation  of  the  law,  Lathrop's  action 
was  the  assertion  of  a  claim  for  the  damages  theretofore  suffered 
and  future  actions  were  maintainable  to  recover  subsequent  dam- 
ages for  the  continued  trespass  until  it  ceased,  or  was  converted 
into  a  rightful  occupation,  through  compensation  as  the  result  of 
condemnation  proceedings,  or  through  payment  of  the  value  of 
the  easements  when  ascertained  and  fixed  by  the  court  in  its  de- 
cree. What  then  was  the  effect  of  the  agreement  between  Lath- 
rop and  Gillie  and  Walker,  except  to  reserve  to  him  his  rights 
and  claims  for  the  damages  theretofore  sustained  through  the  de- 
fendants' trespass  and,  in  addition,  those,  which  might  be  further 
recovered  by  his  grantees,  Gillie  and  Walker,  for  the  continuing 
trespass  during  their  ownership  ?  Clearly  nothing  more.  Having 
asserted  his  claims  in  his  action,  the  agreement  had  obvious  anil 
only  reference  to  such  ;  with  the  added  right  to  receive  such 
further  damages  as  Gillie  and  Walker,  when  owners,  might  be 
entitled  to  recover.  It  may  possibly  be  that,  as  between  Lathrop 
and  his  grantees.  Gillie  and  Walker,  if,  as  the  result  of  some 
action  or  proceeding,  the  defendants  had  acquired  the  right  to 
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occupy  the  street,  through  the  payment  of  compensation  for  the 
property  rights  therein  of  Gillie  and  Walker,  the  moneys  would 
oe  deemed  in  equity  to  have  been  received  for  Lathrop.  But 
that,  if  true,  merely  goes  to  the  effect  of  their  particular  con- 
tractual relations.  The  contract  was  neither  one  which  affected 
the  land,  nor  one  which  charged  a  subsequent  grantee  of  the 
land  with  notice  of  any  rights  of  the  defendants  gained  therein. 
It  is  not  really  disputed  that  the  agreement  was  ineffectual  to 
reserve  the  easements  in  the  street.  They  were  appurtenant  to 
the  abutting  property ;  were  incapable  of  being  separated  there- 
from, and  passed  upon  a  sale  thereof  to  the  purchaser  with  the 
right  to  any  remedy  for  any  invasion  thereof.  Kernbchan  v. 
J.  Y.  Ekvaied  R  R  Co,,  128  N.  Y.  559 ;  41  St.  Rep.  110  ;  Pegram 
V.  Same,  147  N.  Y.  135  ;  69  St,  Rep.  897.  When  Lathrop  con- 
veyed to  Gillie  and  Walker,  these  easements  appurtenant  to  the 
land  passed  with  the  grant,  undiminished  by  their  contempora- 
neous agreement:  the  operation  of  which,  as  before  suggested,  was 
to  affect  the  ownership  of  Gillie  and  Walker  with  a  possible 
equity  in  favor  of  Lathrop,  as  to  any  claim  they  might  have 
against  the  defendants  by  reason  of  their  appropriation  of  the  ap- 
purtenant easements.  Although  they  were  their  property  by  force  of 
the  grant  of  the  land  to  which  appurtenant,  doubtless,  their  grantor, 
under  the  collateral  agreement  might  have  required  them  to  account 
to  him  for  moneys  received  from  the  defendants  as  compensation  for 
their  occupation  of  the  street  But  nothing  of  the  kind  occurred 
and  when,  in  turn,  Gillie  and  Walker  conveyed   the  land  to  this 

?laintiff,  the  grant  passed  with  it  the  appurtenant  street  easements, 
'he  pending  action  of  Lathrop  and  the  agreements  of  the  preced- 
ing owners  had  no  effect  upon  the  grant  and  none  upon  the  grantee, 
^e  had  occasion,  quite  lately,  in  the  Pegram  case  to  consider  the 
effect  of  a  reservation  in  a  conveyance,  made  pending  a  similar 
action  to  this,  which  was  brought  by  the  grantor  to  restrain  the 
operation  of  the  defendants'  road.  The  reservation  in  the  grant 
there  was  of  such  a  nature  that  were  the  easements  ii)  question 
capable  in  law  of  assignment,  it  would  have  been  effectual  for 
that  purpose.  But  the  claim  of  the  plaintiff  in  that  case  to  be 
entitled,  by  virtue  of  the  reservation  in  the  grant,  to  the  equitable 
relief  demanded  and  the  damages  occasioned  since  date  of  his  con- 
veyance of  the  property,  was  denied.  We  there  regarded  the  per- 
son, who  was  the  owner  of  the  abutting  property,  as  having  the 
sole  right  to  the  street  easements  and,  hence,  was  solely  injured 
^y  their  unlawful  appropriation  and  was  solely  invested  with  the 
rjght  to  ask  that  the  defendants'  acts  be  restrained  and  that  they 
be  compelled  to  make  compensation  to  him  for  the  taking  of  his 
property,  as  a  condition  of  their  right  to  be  there. 

What  was  there  to  affect  this  plaintiff's  ownership  in  the  land 
and  its  appurtenant  street  easements,  or  to  prevent  him  from 
bringing  this  action?  He  was  not  a  party  to  any  of  the  anteced- 
€Dt  transactions  between  his  predecessors  in  the  title.  Nothing 
of  record  gave  him  notice  of  such  an  agreement  Upon  what  in- 
quiry was  he  put  when  he  purchased  the  })roperty  ?  The  presence 
of  the  elevated  railroad  in  the  street  was  not  notice  of  anything  to    t 
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him.    It  was  a  trespasser,  for  whose  unlawful  acts  the  law  afforded 
remedies  available  to  the  abutting  owner.      Suppose  he  had  in- 

iuired  of  his  grantors  and  had  learned  of  their  agreement  with 
athrop,  or  of  Lathrop's  suit  for  damages,  would  he  then  have 
been  chargeable  with  notice  of  anything  which  would  preclude 
him  from  proceeding  against  the  defendants  as  trespassers  upon 
his  easements?  Certainly  not;  for  he  would  have  learned  of 
nothing  which  bound  him,  or  which  diminished  his  property 
rights  under  the  grant  to  him.  There  had  been  no  extinguish- 
ment of  the  easements.  They  existed  and  would  exist,  until 
properly  appropriated  and  compensation  made.  The  defendants 
had  not  acquired  them,  nor  had  they  been  abandoned.  Lathrop's 
action  was  incompetent  for  any  purpose,  except  to  recover  any 
temporary  damages  sustained  by  him.  It  is  impossible  to  say 
that  L'ltlirop's  acts,  when  owner,  indicated  a  clear  intention  to 

five  u[)  his  street  easements.  We  may  assume  that  he  would 
ave  consented  to  do  so,  if  compensation  was  made ;  but  that  im- 
portant condition  was  not  met  by  the  defendants'  assent.  The 
proper  application  of  the  rule  would  be,  to  work  an  extinguish- 
ment at  law,  that  the  acts  of  the  party  entitled  to  claim  the  servi- 
tude, or  the  easement,  must  be  accompanied  by  the  intention  to 
•extinguish  and  be  followed  by  action  upon  it  on  the  part  of  the 
party  claiming  adversely.  '  The  latter  must  close  with  the  intent 
It  must  be  a  joint  intent  of  all  the  parties  interested  to  get  rid  of 
the  easement.      Corning  v.  Gould^  16  Wend.  530,  538. 

I  think  it  quite  needless  to  continue  the  discussion  of  the  sub- 
ject I  think  tlie  plaintiff  was  under  no  obligation  to  look  beyond 
the  records  for  anything  affecting  his  title  to  the  land  he  was 
about  to  purchase.  As  matter  of  fact,  the  defendants  were  tres- 
passers, with  no  right  as  yet  to  occupy  the  easements  of  the  abut- 
ting owner.  The  argument  that  Lathrop's  demand  in  the  action, 
however  irrevocable,  was  equivalent  to  an  election  to  abandon 
the  easements  does  not  commend  itself.  At  most,  it  could  be  re- 
garded as  amounting  to  a  conditional  declaration  of  an  intention 
to  abandon.  That  would  be  sufficient,  (2  Washb.  Real  Prop.  341), 
and  it  cannot  be  said  that  the  defendants  had  seasonably  acted 
upon  it  Moreover,  the  importance  of  discovering  from  the  cir- 
<;umstances  the  intention  of  the  pei'son,  who  is  claimed  to  have 
abandoned  his  rights,  is  in  explaining  and  determining  the  signifi- 
cance of  the  act  Unless  the  intention  accompany  the  act,  its 
value,  if  the  rights  of  others  intervene,  is  at  once  affected.  Here, 
the  attempted  relinquishment  of  the  easements  appurtenant  to  the 
property  by  Lathrop  was  years  after  they  had  ceased  to  be  his  and 
when  they  had  become  the  property  of  the  plaintiff.  The  defend- 
ants were  bound  to  know  tnat  they  had  passed  to  this  plaintiff 
and  they  settled  with  Lathrop  at  their  peril;  if,  in  truth  they  did 
suppose  that  he  could  release  these  property  rights  to  them.  The 
terms,  in  which  the  release  was  couched,  leave  a  not  indistinct 
impression  upon  the  mind  that  it  was  obtained  and  accorded  for 
what  it  might  be  worth.  Lathrop  was  in  no  position  to  release 
the  easements,  as  of  any  time,  and  as  against  the  then  owner  of 
the  land  his  act  was  of  no  force.     The  only  value  of  the  release 
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was  as'a  settlement  with  Lathrop  for  damages  sustained  by  him 
during  his  ownership. 

I  think  the  judgment  below  was  right  and  that  it  should  be 
affirmed,  with  costs. 

All  concur  (Peckham  and  O'Brien,  JJ.,  in  result). 

Judgment  affirmed. 


Abel  C.  Vail,  Resp't,  v.  The  Broadway  Railroad  Company 
OF  Brooklyn,  App'k* 

(Court  of  Appeals,  Filed  November  SG,  1895.) 

1.  Plbadikos — ^Railroads. 

When  a  railroad  company,  in  an  action  to  recover  damages  by  a  pas- 
senger sustained  in  consequence  of  a  breach  of  the  duty  which  the  corpora- 
tion owes  to  him  as  such,  claims  immunity;  under  some  provision  of  a 
statute,  it  should  plead  all  the  facts  upon  which  such  immunity  rests. 

2.  RAHiROADS— Street— Act  of  1850. 

Section  46,  chap.  140  of  1850,  which  exempts  railroad  companies  from 
liability  for  injuries  to  passengers  while  on  the  platform  of  a  car  in  viola- 
tion of  duly  posted  regulations,  provided  suflScient  accommodation  inside 
the  car  is  furnished,  applies  only  to  steam  railroads,  and  has  no  applica- 
tion to  street  railroads  using  horse  power. 

Z.  Same. 

The  fact  that  the  charter  of  a  street  railroad  contains  a  provision  permit- 
ting to  organize  under  the  Act  of  1850,  and  that,  in  such  case,  the  provis- 
ions of  that  Act  should  apply  to  it,  does  not  render  section  46  thereof  ap- 
pUcable  to  the  company. 

4-  Same— Riding  on  platform — Waiver. 

A  rule  of  the  company  that  *'  smoking  on  closed  cars  is  prohibited  ex- 
cept on  the  front  platform,"  modifies  a  notice,  placed  in  the  car,  prohibit- 
iag  p-issengers  from  standing  on  the  platforms  and  operates  as  a  waiver  of 
any  immunity,  from  liability  for  injury  to  one  while  smoking  on  such 
platform,  conferred  by  the  Act  of  1850. 

Appeal  from  judgment  of  the  general  term  of  the  city  court 
of  Brooklyn,  entered  upon  an  order,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  defendant's  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  in  consequence  of  the  alleged 
negligence  of  the  defendant  company  in  the  operation  of  one  of 
its  street  cars  drawn  by  horses. 

The  articles  of  assocation  of  the  defendant  company  stated  that 
the  organziation  was  under  the  act  of  April  2,  1850  (the  General 
Railroad  Law),  and  also  under  chapter  303  of  the  Laws  of  1858. 
Section  6  of  the  latter  act  is  as  follows:  "It  shall  be  lawful  for 
said  Augustus  Ivins,  solely  or  with  his  associates,  to  organize 
under  an  act  of  the  legislature,  entitled  *An  act  to  authorize  the 
formation  of  railroad  companies  and  to  regulate  the  same,'  passed 
April  2,  1850,  and,  in  the  event  of  such  organization,  all  the  pro- 
visions of  said  last-mentioned  act,  except  the  number  of  persons 
designated   in  the  first  section  thereof,  shall  apply  to  the  said 
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grantee  and  his  associates,  also  except  the  provision  of  section  57 
of  said  act" 

There  was  posted  in  the  car  on  which  the  accident  in  suit  hap- 
pened the  following  notice:  *' Passengers  are  not  allowed  to  riae 
on  the  front  platform  with  driver.  Any  passenger  breaking  this 
rule  does  so  at  his  own  risk." 

Percy  S.  Dudley^  for  app'lt ;  Thomas  E.  Pearsall,  for  resp't 

O'Brien,  J. — The  plaintiff  recovered  a  verdict  against  the  de- 
fendant for  his  damages  sustained  in  consequence  of  a  serious  per- 
sonal injury  while  riding  in  one  of  the  defendant's  cars  as  a  pas- 
senger on  the  20th  of  October,  1892.  It  is  conceded  that  there 
was  evidence  of  the  defendant's  negligence  in  the  case  sufficient  to 
require  its  submission  to  the  jury.  It  is  quite  clear  also  that  upon 
the  question  of  the  plaintiff's  negligence  contributing  to  the  in- 
jury, so  far  as  that  question  depends  upon  general  principles,  and 
not  upon  special  statutes,  the  case  was  one  for  the  jury.  The 
plaintiff  was  at  the  time  of  the  accident,  riding  upon  tne  front 
platform  of  the  car,  smoking  a  cigar,  which  he  had  when  entering 
it  from  the  street. 

The  only  question  in  the  case  which  this  court  has  the  right  to 
review  is  whether  the  action  was  defeated  by  the  provisions  of 
section  46  of  the  General  Railroad  Law  of  1850.  (Laws  1850,  chap. 
140,  section  46.) 

That  section  reads  as  follows  :  "In  case  any  passenger  on  any 
railroad  shall  be  injured  while  on  the  platform  of  a  car,  or  any 
baggage,  wood  or  freight  car,  in  violation  of  the  printed  regula- 
tions of  the  company,  posted  up  at  the  time  in  a  conspicuous  place 
inside  of  its  passenger  cars  then  in  the  train,  such  company  shall 
uot  be  liable  for  the  injury;  provided  said  companv  at  the  time 
furnished  room  inside  its  passenger  cars  sufficient  for  the  proper 
accommodation  of  the  passengers." 

The  fact  that  the  defendant  has  omitted  to  plead  this  statute  as 
a  defense  would  ordinarily  be  a  sufficient  answer  to  the  point 
When  a  railroad  company  in  an  action  to  recover  damages  by  a 
passenger,  sustained  in  consequence  of  a  breach  of  the  duty  which 
the  corporation  owes  to  him  as  such,  claims  immunity  under  some 
provision  of  a  statute  it  should  plead  all  the  facts  upon  which  the 
immunitv  should  rest.  Weymouth  v.  Broadway  <t  Seventh  Ave- 
nue R.  R  Co.,  2  Misc.  Rep.  507;  51  St.  Rep.  612;  S.  C,  142 
N.  Y.  681;  60  St.  Rep.  872.  But  as  this  question  was  not 
raised  at  the  trial,  we  prefer  to  dispose  of  the  objection  upon 
broader  grounds.  The  question  is  whether  this  statute  was  not  in- 
tended to  have  any  application  to  a  street  railroad.  It  is  (juite  certain 
that  the  companies  themselves  have  not  so  regarded  it,  smce  it  is  a 
matter  of  common  knowledge  that  they  receive  passengers  every  day 
when  there  is  noplace  for  them  except  upon  the  platforms  and  have 
for  years.  The  construction  which  such  corporations  tneraselves 
have  for  many  years  given  to  this  statute  should  not  be  entirely 
disregarded  when  seeking  for  its  true  meaning  and  when  urged  as 
a  defense  by  one  of  the  companies  to  an  action  in  which  it  admits 
its  own  negligence.     It  may  be  conceded  that  the  general  lan- 
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gnage  is  broad  enough  to  cover  the  case,  but  words  and  language 
must,  in  the  construction  of  a  statute,  always  yield  to  what  ap- 
pears to  have  been  the  intention  of  the  lawmakers.  The  literal 
meaning  of  words  or  phrases  should  never  be  permitted  to  pervert 
the  purpose  of  the  law,  or  to  defeat  the  end  which  the  legislature 
had  in  view,  or  to  enlarge  the  operation  of  the  law  and  extend  it 
to  subjects  not  within  the  legislative  mind,  or  the  evils  intended  to 
be  remedied.  When  the  intention  of  the  law  can  be  ascertained 
the  courts  will  not  allow  this  intention  to  be  thwarted  or  perverted 
because  the  proper  words  were  not  used,  but  all  will  be  made  to 
conform  to  reason  and  good  discretion.  1  Kent,  462  ;  People  ex 
rtl  Jackson  v.  Potter^  47  N.  Y.  375.  The  general  purpose  of  the 
act  of  1850  was  to  provide  for  the  operation  of  steam  railroada  It 
is  perfectly  manifest  and  has  always  been  conceded  that  many  of 
its  provisions  can  have  no  application  whatever  to  street  railroads. 
In  the  nature  of  things  a  provision  of  this  ciiaracter,  intended  pri- 
murily  to  prevent  accidenLs  and  injuries  to  passengers  on  trains 
operated  by  steam  and  running  at  a  high  rate  of  speed,  is  not  ap- 
plicable to  a  street  railroad,  the  cars  of  which  are  drawn  through 
city  streets  at  the  rate  of  a  few  miles  per  hour.  The  danger  to 
passengers  sttmding  upon  the  platform  of  steam  cars  when  in  mo- 
tion is  great  and  obvious,  while  that  to  passengers  on  the  platform 
of  street  cars  is  almost   nothing,  as  is  fully  demonstrated  by  the 

Sractice  of  the  general  public  and  the  companies  themselves, 
[oreover,  the  words  employed  in  construing  the  section  indicate 
quite  clearly^hat  what  the  legislature  had  in  mind  was  riding  on 
the  platform  of  steam  railroads.  The  section  speaks  of  '*  trains'' 
and  of  ^^  baggage^  freight  and  wood  cars,'^  terms  which  can  have 
no  application  to  the  defendant  The  notice  required  was  to  be 
postea  in  the  cars  "  then  in  the  train,"  an  expression  which  never 
was  in  popular  use  with  reference  to  street  railroads.  The  use  of 
the  words  "  any  railroad "  cannot  be  permitted  to  control  the 
meaning  of  the  law,  in  view  of  the  notorious  fact  that  at  the  time 
of  its  enactment,  or  since,  there  is  not  the  slightest  reason  to  be- 
lieve that  the  legislature  apprehended  any  evil  or  danger  from 
riding  on  the  platform  of  street  cara  To  hold  at  this  day  that  a 
passenger  riding  on  the  platform  of  a  street  car,  under  the  circum- 
stances urged  by  defendant,  is  doing  so  at  his  own  risk,  because  in 
violation  of  the  statutes,  would  be  to  impose  upon  the  public  and 
the  railroads  themselves  duties  and  obligations  that  have  not  here- 
tofore been  general I3'  supposed  to  exist.  Such  a  construction 
would  unnecessarily  extend  the  operation  of  the  statute  to  cases 
and  to  a  state  of  things  manifestly  not  within  its  original  scope  or 
purpose. 

We  do  not  think  that  the  incorporation  in  the  defendant's 
charter  of  all  the  provisions  of  the  General  Railroad  Law,  with  the 
exception  of  two  sections  mentioned,  strengtiiens  the  defendant  s 
petition.  All  that  was  intended  by  that  was  that  such  portions  of 
the  general  law  as  were  applicabie  to  street  railroads  should  be- 
come a  part  of  the  charter.  It  was  not  intended  by  reference  to 
the  general  law  in  the' act  incorporating  the  defendant  to  give  to 
t«io   section  in  question  any  other  or  broader   application   than 
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that  which  was  in  the  mind  of  the  legislature  when  originally 
enacting  it 

The  law  means  nothing  more  when  specifically  made  a  part 
of  the  defendant's  charter  than  it  does  as  it  appears  upon  the  stat- 
ute book,  or  as  it  came  from  the  legislature  in  the  first  instance. 

It  appeared  that  one  of  the  rules  of  the  defendant  corporation, 
in  force  at  the  time  of  the  accident,  was  to  the  eflfect  that  "smok- 
ing on  the  closed  cars  is  prohibited  except  on  the  front  platform." 

It  might  well  be  held,  we  think,  that  this  corporate  regulation 
was  intended  to  and  did  modify  the  notice  posted  in  the  car,  and 
so  operated  as  a  waiver  of  any  immunity  conferred  under  the  pro- 
visions of  the  general  law  referred  to.  The  true  construction  of 
the  provision  of  the  act  of  1850  referred  to  was  sharply  involved 
in  the  case  of  Bailer  v.  Olens  Falls,  etc.^  R,  R.  Co.^  17  St  Rep. 
565,  and  from  the  disposition  of  the  case  afterwards  made  in  this 
court,  it  is  quite  evident  that  it  was  held  that  it  did  not  apply  to 
a  street  railroad.     S.  C,  121  N.  Y.  112  ;  30  St  Rep.  678. 

For  these  reasons  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Mary  Clifford,  Resp't,  v.  Frederick  Kampfe  et  aZ.,  App'lta* 

{Court  of  Appeals,  FiM  Novetnber  S6,  1896.) 

1.  Equity — Inchoate  right  op  dower— Cancellation  op  porged  deed. 

Where  laud,  in  which  a  wife  has  an  inchoate  right  or  dower,  is  con- 
veyed by  a  duly  recorded  deed  releasing  dower,  executed  by  the  husband 
and  one  personating  the  wife,  the  latter  is  entitled  to  maintain  an  action  in 
equity  to  caucel  of  record,  so  far  as  she  is  concerned,  such  deed. 

2.  Same.  ' 

Her  inchoate  right  of  dower,  even  in  the  lifetime  of  her  husband,  is 
such  an  interest  in  his  real  estate  as  entitles  her  to  maintain  such  action. 

3.  Same. 

She  need  not  wait  till  after  her  husband's  death,  and  then  obtain  relief 
in  an  action  for  the  admeasurement  of  her  dower. 

Appeal  from  interlocutory  judgment  of  the  general  term  of  the 
supreme  court  in  the  second  judicial  department,  entered  upon  an 
order,  which  reversed  a  judgment  in  favor  of  defendants,  entered 
upon  a  decision  of  the  court  on  trial  at  special  term,  sustaining  a 
demurrer  to  the  complaint 

William  J,  Griffin^  for  app'lts;  Albert  C,  Aubrey,  for  resp't 

Haight,  J. — The  complaint  iu  substance  alleges  that  the  plaint- 
iff is  the  wife  of  James  Clifford,  and  as  such  was  seized  of  an  in- 
choate right  of  dower  in  the  premises  described  in  the  complaint; 
that  on  or  about  the  6th  day  of  June,  1892,  the  plaintiff's  husband 
as  owner,  together  witli  some  person  to  the  plaintiff  unknown, 
did  make,  execute  and  deliver  to  the  defendants  a  deed  convey- 
ing said  property  to  them;  that  the  deed  purports  to  have  been  exe- 
cuted by  one  Maria  Clifford,  as  the  wife  of  James  Clifford,  and  to 
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have  been  duly  ackuowledged  before  a  commissioner  of  deeds  in 

the  city  of  New  York.     The  deed  was  recorded  in  the  office  of 

the  register  of  the  county  of  Kings  in  liber  3021  of  Conveyances, 

at  page  454  .  The  complaint  further  alleges  that  the  plaintiff 

never  signed,  executed,  acknowleged  or  delivered  the  said  deed 

of  conveyance,  and  in  so  far  as  the  same  purports  to  have  been 

signed  by  the  plaintiff  the  same  is  a  forgery  and  is  not  her  deed. 

Judgment  is  demanded  that  the  deed  of  conveyance,  so  far  as  the 

plaintiff  is  concerned,  may  be  set  aside  and  canceled  of  record. 

The  demurrer  to  the  complaint  is  upon  the  grounds  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  plaintiff,  being  a  married  woman,  has  not  the  legal  ca- 
pacity to  sue  for  the  reason  that  the  action  does  not  affect  her 
separate  property. 

The  Revised  Statutes  provide  that  *'a  widow  shall  be  endowed 
of  the  third  part  of  all  the  lands  whereof  her  husband  was  seized 
of  an  estate  of  inheritance  at  any  time  during  the  marriage."  1 
R  S.  740,  §  1. 

Dower  accrues  to  the  widow,  and  not  to  the  wife,  and  until  she 
becomes  a  widow  her  right  is  inchoate  and  contingent.  Her  claim 
can  only  become  effective  on  the  death  of  her  husband  and  her 
survival.  Being  inchoate  and  contingent,  her  interest  does  not 
amount  to  an  estate  or  title,  and  yet  she  has  an  interest  which 
attaclies  to  the  land  as  soon  as  there  is  a  concurrence  of  marriage 
and  seizin.     4  Kent's  Com.  50. 

The  right  of  a  doweress  to  her  dower  is  not  only  a  legal  right, 
and  so  adjudgeil  at  law,  but  it  is  a  moral  right,  to  be  provided 
for.  She  is  entitled  to  maintenance  and  sustenance  out  of  her 
husband's  estate  to  live  upon.  She  is,  therefore,  in  the  care  of 
the  law,  and  a  favorite  of  the  law.     1  Story's  Equity,  §  629. 

The  inchoate  right  of  dower  is  a  valuable,  subsisting,  separate 
and  distinct  interest  which  is  entitled  to  protection,  and  for  which 
the  wife  may  maintain  a  separate  action.  Simar  v.  Canaday^  53 
X.  Y.  298-305 ;  MilU  v.  Van  Voorhies,  20  id.  412 ;  Jackson  v. 
Elcards,  7  Paige,  408 ;  Jladigan  v.  Walsh,  22  Wisconsin,  501 ; 
Burns  V.  Li/nde,6  Allen,  305;  Davis  v.  Wetherell,  13  id.  60; 
Pdti/y.  PeUy,  4  B.  Monroe,  215;  Babcock  v.  Bahcock,  53  How.  Pr. 
97;  Taggert  v.  Rogers,  49  Hun,  265;  17  St.  Rep.  646. 

The  action  may  not  be,  strictly  speaking,  one  to  remove  a  cloud 
upon  title,  for  the  inchoate  doweress  is  not  the  owner  of  the  title. 
But  she  has  an  inchoate  interest  which  attaches  to  the  land,  and 
thii  she  may  protect  in  an  action  similar  and  in  analogy  to 
one  to  remove  a  cloud  upon  titla  Equity  is  not  limited  to  actions 
to  remove  clouds  upon  title,  but  reaches  out  to  protect  the  rights 
of  persons  where  they  are  threatened.  It  will  restore  property 
rights  where  fraud  has  intervened,  and  will  annul  contracts  if 
public  policy  requires.  All  of  these  elements  are  embraced  in 
the  present  case.  It  is  claimed  that  the  complaint  alleges  no 
fraud,  and  that  there  is  no  allegation  of  forgery.  But  the  facts 
are  set  forth,  and  it  is  alleged  that  in  so  far  as  the  deed  purports 
to  have  been  signed  by  the  plaintiff,  the  same  is  a  forgery.  The 
deed  purports  to  have  been  executed  by  Maria  Clifford.     The 
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pLaintiff's  name  is  Mary.  But  the  person  executing  the  deed  de- 
scribes herself  as  the  wife  of  James  Cliflford,  thus  personating  the 
plaintiflF  with  a  name  so  similar  as  to  be  liable  to  deceive  those 
not  intimately  acquainted  with  the  plaintiff.  This  was  a  fraud 
upon  her  and  tended  to  impair  her  rights  as  an  inchoate  doweress. 

It  is  said  that  this  action  is  unnecessary  ;  that  the  plaintiff  could 
wait  until  her  husband's  death  and  then  maintain  an  action  to 
have  her  dower  admeasured.  Possibly  such  an  action  might  be 
maintained,  but  this  brings  to  our  attention  the  question  affecting 
public  policy.  This  deed,  as  we  have  seen,  purports  to  have  been 
executed  by  Clifford  and  his  wife.  It  purports  to  have  been  ac- 
knowledged before  an  officer  authorizea  to  take  an  acknowledg- 
ment of  deeds,  and  it  has  been  recorded  in  the  office  of  the  clerk 
of  the  county,  thus  showing  a  transaction  of  a  good  record  title 
free  from  all  claim  of  dower  or  other  interest  It  there  remains  of 
record  to  deceive  innocent  purchasers  until  such  time  as  the 
plaintiff  shall  be  permitted  to  assert  her  claim.  This,  it  appears 
to  us,  she  should  be  allowed  to  do  at  once  whilst  her  evidence  is 
at  hand  and  the  public  may  thus  be  protected  from  the  fraud. 

The  judgment  appealed  from  should  be  affirmed,  with  costs,  but 
with  leave  to  the  defendants  to  answer  in  twenty  days  upon  pay- 
ment of  the  costs  of  the  demurrer  and  of  the  appeals. 

All  concur. 

Judgment  accordingly. 


William  M.  Tebo,  Resp't,  v.  Henry  Gregory  Jordan  ei  aL, 

App'lta* 

{Court  of  Appeals,  Filed  ybvember  26,  1895.) 

Vessels— Seaworthiness— Competent  pilot. 

Though  the  requirements  of  section  4401  of  the  United  States  Revised 
Statutes  are  wholesome  and  should  be  faithfully  complied  with,  yet  a 
vessel  is  not,  as  a  matter  of  law,  unseaworthy  because  it  is  navigated  by 
an  unlicensed  pilot,  provided  he  is  competent,  experienced  and  otherwise 
qualified. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict 

Everett  Hasten^  for  applts ;    William  W.  Goodrich,  for  resp't 

Haight,  J. — Tiiis  action  was  brought  to  recover  the  balance 
due  on  a  contract  for  the  use  and  hire  of  a  steam  tug. 

On  October  23,  1888,  the  defendants  chartered  from  the  plaintiff 
the  steam  tug  B.  F.  Haviland  until  the  first  day  of  May,  1889,  at 
the  price  of  $2,200.00  per  month.  The  plaintiff  was  not  to  be 
liable  for  the  damages  resulting  from  the  dangers  of  the  sea,  and 
either  party  could  terminate  Uie  contract  on  giving  thirty  days' 
notice. 

^Affirming,  67  St.  Rep.  149. 
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The  tug  went  into  the  service  of  the  defendants  and  was  engaged 
in  towing  coal  barges  until  December  8, 1888,  when  they  gave  notice 
to  the  plaintiff  that  the  Haviland  would  not  be  employed  by  them 
longer  on  account  of  the  stranding  on  December  2,  1888,  of  the 
coal  barges  in  tow  by  the  tug.  liie  plaintiff  refused  to  accept  the 
discharge  of  the  vessel  and  to  cancel  the  charter  until  the  thirty 
days'  notice  provided  for  by  the  contilict  had  expired.  The  con- 
troversy arises  out  of  the  claim  of  the  plaintiff  to  recover  under 
the  charter  for  the  use  of  the  vessel  for  the  thirty  days  after  the 
notice  was  given. 

Under  the  charter  the  plaintiff  doubtless  was  deemed  to  under- 
take to  furnish  a  seaworthy  vessel,  and  for  the  purposes  of  this 
case  we  shall  assume  that  to  be  seaworthy  it  required  the  services 
of  a  competent  pilot.  What  is  a  competent  pilot  ?  The  defend- 
ants claim  that  he  must  be  licensed  hj  the  United  States  inspector 
of  steamboats,  whilst  the  plaintiff  insists  that  the  license  adds 
nothing  of  his  competency  and  skill,  and  that  a  vessel  is  just  as  sea- 
worthy in  the  hanas  of  an  unlicensed  as  a  licensed  pilot,  provided 
he  be  equally  skilled  and  experienced.  This  question  is  sharply 
presented  by  the  requests  to  charge,  and  is  the  only  one  that  we 
deem  it  necessary  to  here  consider. 

The  Revised  Statues  of  the  United  States,  section  4401,  require 
coastwise,  sea-going  steam  vessels  not  sailing  under  register,  when 
under  way,  except  on  the  high  sea,  to  be  under  the  control  and 
direction  of  a  pilot  licensed  by  the  inspectors  of  steamboats.  A 
failure  to  comply  with  the  provisions  of  the  statute  subjects  the 
offender  to  a  penalty  of  $100.00  for  each  offense.  This  statute  is 
founded  upon  principles  of  public  policy,  and  is  in  aid  of  the 
owners  and  shippers  as  well  as  the  passengers,  and  is  designed  to 
furnish  qualified  and  competent  pilots  to  masters  of  vessels  arriv- 
ing from  foreign  ports,  and  thus  prevent  the  intrusting  of  a  vessel 
and  cargo  to  incompetent  and  unqualified  persona  The  position 
of  a  pilot  is  one  of  great  responsibility,  ana  his  duties  at  times  are 
grave  and  important,  requiring  a  skilled,  trusty,  and  experienced 
man.  Occasions,  however,  may  arise  when  it  is  not  convenient  or 
possible  to  procure  the  services  of  *a  licensed  government  pilot, 
and  the  master  mav  be  compelled  to  proceed  without  such  a  pilot 
It  will  be  observea  that  the  statute  does  not  impose  a  liability 
for  a  failure  to  employ  a  licensed  pilot  It  only  imposes  the  pen- 
alty mentioned,  which  may  be  excused  when  the  master  has  dis- 
charged his  whole  duty.  The  general  term  speaks  of  the  statute, 
and  we  think  aptly,  as  not  unlike  the  statutes  or  municipal  ordin- 
ances prescribing  the  speed  of  trains  in  thickly  settled  localities,  a 
violation  of  which  is  evidence  but  not  proof  of  negligence,  and 
being  evidence  only  may  be  rebutted. 

Parsons,  in  his  work  on  Marine  Insurance,  volume  1,  at  page 
334,  says :"  So  as  to  pilotage,  the  ship  is  unseaworthy  if  sne  is 
without  a  pilot  where  usage  and  the  reason  of  the  case  require 
that  she  should  have  one,  whether  in  entering  or  leaving  a  port, 
and  jet  if  a  vessel  sails  to  a  port  where  it  is  not  always  possible  to 
obtain  a  pilot,  then  the  law  only  requires  that  the  master  should 
use  all  reasonable  efforts  to  obtain  one,  and  if  such  efforts  are 
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made,  the  want  of  success  does  not  make  the  ship  unsea worthy  in 
any  sense  which  discharges  the  insurers.  If  a  pilot  be  necessary 
and  a  person,  falsely  representing  himself  as  one,  is  in  good  faith 
and  without  gross  negligence  received  as  such,  there  is  no  breach 
of  the  warranty  of  seaworthiness,  nor  is  there  if  the  master  or  some 
one  else  on  hoard  can  direct^  the  ship  over  the  pilotage  grounds  and 
has  sufficient  skill  to  perform  the  duty  as  a  pilot  should  perform  it, 
nor  should  we  say  on  general  principles  that  the  neglect  to  receive  a 
pilot  where  one  was  required  to  be  talcen  by  a  law  of  the  port  neces- 
sarily made  Hie  ship  unseaworthy.^^ 

In  Flanigan  v.  The  Washington  Insurance  Company^  7  Barr, 
306,  Rogers,  J.,  after  referring  to  the  act  of  Congress  and  the 
Pennsylvania  statute  with  reference  to  pilots,  says :  "  We  have 
come  to  the  conclusion  that  there  is  nothing  in  the  statutes  which 
makes  it  obligatory  upon  the  owner  or  master  of  a  vessel,  whether 
engao;ed  in  the  foreign  or  coasting  trade,  to  employ  a  pilot.  'This 
proposition  being  thus  established  tliere  is  an  end  of  the  argument 
based  as  it  is  on  the  supposition  that  the  act  is  imperative.  The 
argument  is  founded  on  the  hypothesis  that  there  is  a  statutory 
unseaworthiness  prescribed,  that  failing  or  omitting  to  comply 
with  the  provisions  of  the  act  is  a  breach  of  an  implied  warranty 
in  the  policy  which  avoids  it,  and,  further,  that  there  is  a  penalty 
imposed  which  renders  the  voyage  illegal.  *  *  *  It  is  not 
my  intention  to  deny  that  it  is  part  of  the  implied  warranty  of 
seaworthiness  that  there  should  be  on  board  the  vessel  at  the  time 
the  risk  commences  not  only  a  sufficient  crew  and  a  master  of 
competent  skill  and  ability  to  navigate  her,  but  if  she  sails  from  a 
port  where  there  is  an  establishment  of  pilots,  and  the  nature  of 
the  navigation  requires  one,  that  tiie  master  should  take  a  pilot  on 
board.  Phillips  v.  Headlam,  2  Barn.  &  Ad.  390.  This  as  a  gen- 
eral pupposition  is  true,  with  some  exceptions.  It  is  not  necessary 
in  all  cases  to  take  a  pilot  without  regard  to  the  burden  of  a 
vessel  or  the  nature  of  the  trade.  In  1  Emerigon,  402,  it  is  laid 
down  that  a  captain  who  knows  the  place  to  wiiich  he  is  bound  is 
not  obliged  to  employ  a  coast  pilot.  The  matters  must  be  regu- 
lated by  the  custom  of  the  port,  and  hence  the  necessity  of  inquir- 
ing into  the  custom,  which  can  be  done  only  through  the  medium 
of  a  jury.  Is  it  customary  or  necessary  for  a  vessel  engaged  in 
the  coasting  trade  of  the  burden  of  the  one  in  question  to  take  a 
pilot  when  the  master,  in  the  opinion  of  the  owner,  has  competent 
skill  to  conduct  her  to  the  ocean?  That  the  river  and  bay  of 
Delaware  is  pilot  ground  for  all  vessels  engaged  in  the  foreign  or 
coasting  trade  is  most  true,  but  it  is  made  so,  not  by  force  of  the 
act  of  1803,  but  by  the  usage  of  the  trade  or  port  *  *  * 
That  the  usage  may  be  modified  by  statute  may  be  conceded,  but 
not  to  the  extent  of  creating  a  statutory  seaworthiness." 

In  the  case  of  The  Boston  Tow  Boat  Company  v.  The  Gharlotte^ 
51  Federal  Reporter,  455,  there  were  cross  libels  arising  from  a 
collision  in  the  Patapsco  river,  between  the  coal  barge  Lone  Star 
in  tow  of  the  steam  tug  Mercury  and  the  steamer  Charlotte.  It 
was  contended  that  presumption  of  fault  against  the  tug  was  to  be 
drawn  from  the  fact  that  her  master  did  not  have  a  pilot  licensed 
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for  the  Chesapeake  oay  and  its  tributaries,  but  it  was  held  that  the 
master  of  the  tug  was  competent  for  the  duties  he  was  performing^ 
and  that  the  fact  that  he  did  not  have  a  pilot's  license  was  imma- 
terial. 

In  The  Blue  Jacket,  144  U.  S.  371,  a  collision  occurred  between 
the  ship  the  Blue  Jacket  and  the  steam  tug  Tacoma  near  Ediz  Hook 
light  in  the  straits  of  Fuca,  in  the  territory  of  AYashington.  It 
was  held  that  the  tug  was  not  at  fault  for  tlie  reason  that  its  mate 
had  no  license,  he  being  competent  and  having  faithfully  per- 
formed his  duties.  See,  also,  McDowell  v.  Qeneral  Mutual  Insur- 
ance  Company,  56  American  Decisions,  619;  Hayes  v.  Miller,  18 
American  Reports,  445 ;  Keeler  v.  Fireman^s  Imurance  Company^ 
3  Hill,  250  ;  Garrol  v.  f^ten  Island  Railroad  Company,  58  N.  Y. 
126;  Pattersoirs  Railway  Accident  Law,  section  40. 

Whilst  we  do-  not  wish  to  be  understood  as  approving  of  all 
that  has  been  said  in  the  cases  referred  to,  it  is  quite  apparent 
that  the  general  trend  of  the  authorities  is  to  the  effect  that  a 
vessel  is  not  as  a  matter  of  law  unseaworthy  because  it  is 
navigated  by  an  unlicensed  pilot,  provided  he  is  competent, 
experienced  and  otherwise  qualified,  and,  whilst  we  think  that 
the  requirements  of  the  statute  are  wholesome  and  should  be 
faithfully  complied  with,  yet  the  rule  adopted  by  th^  courts 
in  the  cases  referred  to  appears  to  us  to  be  reasonable  and  just, 
and  has  our  assent  It  consequently  follows  that,  unless  the 
stranding  of  the  barges  was  owing  to  the  incompetency  of  the 
plaintiffs  pilot,  or  that  such  stranding  would  not  have  occurred  if 
a  licensed  pilot  had  been  on  board,  the  defense  of  the  defendants 
must  fail.  Uppn  these  questions  the  evidence  is  to  some  extent 
conflicting.  The  facts  have  been  determined  by  the  jury  and  its 
verdict  hj^  been  approved  by  the  general  term.  Tlie  evidence 
tearing  upon  the  stranding  after  the  barges  had  passed  Handker- 
chief light  vessel,  and  the  testimony  bearing  upon  their  grounding 
whilst  entering  Boston  harbor,  have  been  considered  and  discussed 
in  the  courts  below,  where  the  facts  were  open  for  consideration. 
Itia  sufficient  to  here  say  that  the  evidence  was  of  such  a  charac- 
ter as  to  justify  the  submission  to  the  jury  of  these  questions  of 
fact,  and  that  the  evidence  is  sufficient  to  sustain  its  verdict  to  the 
effect  that  the  accidents  were  in  consequence  of  the  perils  of  the 
wa,  and  not  because  of  the  failure  to  employ  a  competent  pilot 
The  judgment,  should,  therefore,  be  affirmed,  with  costa 
All  concur.     Judgment  affirmed. 


Albert  Baer,  App'lt,  v.  Charles  W.  Bonynge,  Resp't* 

(OouH  of  Appeals,  Filed  Novmiber  S6,  1896.) 
pBnrciPAL  AND  AGENT— Personal  LiABn^iTY. 

A  husband,  who  negotiates  a  lease  of  his  wife's  land,  is  not  liable  to  the 
proposed  lessee  for  the  failure  of  his  wife  to  execute  the  lease,  where  the 
only  contract  contemplated  was  one  between  the  proposed  lessee  and  the 
wife,  and  such  lessee  knew  that  the  husband  was  merely  acting  as  her  ad- 
riser  as  to  the  terms  she  should  require. 
'Affirming  55  St.  Uep.  474. 

St.  Rep.,  Vol.  LXX.        6 
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Appeal  from  judgment  of  the  general  term  of  the  supreme 
court,  in  the  first  judicial  department,  entered  upon  an  order, 
which  overruled  plaintiff's  exceptions  ordered  to  be  heard  in  the 
first  instance  at  general  term  and  dismissed  the  complaint. 

This  action  was  brought  for  the  recovery  of  damages  resulting 
from  the  defendant's  refusal  to  execute  a  lease  to  the  plaintiff 
Amos  R  Eno,  the  former  owner  of  No.  922  Broadway,  leased  it 
until  May  1,  1891,  to  John  W.  Salter,  who  assigned  his  lease  to 
the  plaintiff,  under  which  the  piaintiff  occupied  the  premises  fora 
butcher's  shop  and  market  for  four  years.  Whether  he  occupied 
the  whole  or  but  part  of  the  premises  does  not  appear.  At  some 
time  prior  to  1890,  Eno  conveyed  the  premises  to  Rodie  S.  Bon- 
ynge,  the  defendant's  wife.  The  plaintiff  testified  that  five  or  six 
months  before  October  27,  1889,  whi6h  would  be  in  May  or  June, 
he  had  a  conversation  with  defendant  about  anew  lease,  in  which 
it  was  stated,  "  I  (plaintifl)  told  him  (defendant)  I  wished  to  re- 
new the  lease,  as  I  wished  to  make  some  alteration  about  the 
building,  and  if  I  would  not  get  the  lease  I  would  not  do  it,  so  he 
said,  *  You  can  go  right  ahead.  No  one  will  get  the  lease  but 
you.'  I  said,  *  lam  never  sure  of  anything  unless  I  have  it  I 
would  rather  have  it  in  my  pocket  than  wait  for  it'  He  said, 
you  can  take  my  word  for  it  That  is  all  you  will  have,  my  word ; 
you  can  go  ahead  and  paint  the  house  and  do  all  the  repairs  you 
want'  So  he  said,  *  You  can  go  ahead  with  all  the  alterations 
you  want  to  do.*  I  said  I  wanted  to  put  a  new  front  in  the  build- 
ing, as  it  was  getting  a  kind  of   old  now  and  bad,   and  he   said, 

*  You  can  go  right  ahead.'  So  I  went  and  got  the  house  painted, 
and  got  the  roof  fixed,  and  got  the  sidewalk  all  around  fixed,  and 
put  the  building  in  good  condition." 

September  twenty-fourth  defendant  wrote  the  plaintiff  as  fol- 
lows : 

"London,  Sept  24^. 

"Dear  Sir. — I  would   have  been  in  New  York  before  thia 

*  *  *  However,  I  am  due  in  New  York  in  the  first  week  of 
November,  and  will  call  and  see  you.  Have  not  offered  the  lease 
to  any  one.     Glad  to  hear  you  are  doing  well. 

Verv  trulv, 

"  "C.'W.  BONYNGE." 

Early  in  November  the  plaintiff  received  from  the  defendant  the 
followmg  letter: 

"  42  Prince's  Gate,  London,  Oct,  27,  '89. 

"  Dear  Mr.  Baer. — I  expect  to  be  in  New  York  a  week  or  so 
after  this  letter  reaches  you;  and  if  you  wish  to  renew  a  lease, 
please  have  the  names  of  the  parties  you  offered  to  go  on  your 
security  ready  to  submit,  as  I  will  be  there  but  a  short  time.  I 
hope  to  find  the  building  painted,  and  that  the  roof  has  been  put 
in  good  condition  as  agreed  on.  I  need  not  tell  you  other  people 
want  it     Hope  you  have  a  good  business  and  doing  well. 

**  Very  truly, 

"  C.  W.  BOXYNGE." 
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The  defendant  returned  to  New  York  the  first  week  of  Novem- 
ber, when  he  called  on  the  plaintiff  and  told  him  that  he  would 
let  him  know  the  terms  of  the  lease  within  a  few  days;  that  he 
would  get  an  appraiser  and  see  what  the  lease  was  really  worth.  A 
few  days  afterwards  the  defendant  gave  the  plaintiff  the  following 
documents: 

"  Fifth  Avenue  Hotel,     ) 
**  Madison  Square,  New  York,  v 
''Friday,  ) 

"Dear  Mr.  Baer — I  had  a  valuer  to-day  to  look  at  building 
and  situation,  a  man  of  very  good  judgment,  and  I  asked  him  to 
make  a  fair  estimate  of  the  rent  for  the  next  ten  years.  I  told  him 
what  you  were  paying  and  what  I  thought  it  worth.  He  said  I 
wa3  much  too  low;  that  since  Salter  took  that  lease  property  and 
rents  had  gone  up  there  fully  forty  per  cent,  ana  he  put  the 
lease  of  the  same  nature  as  the  present  at  $14,000  a  year.  So  I 
have  made  up  my  mind  to  drop  $1,000  off  this  and  make  it  $13,- 
000  for  the  next  ten  years.  You  to  make  any  terms  you  like 
about  the  upper  portion  of  the  building,  but  you  must  let  me 
know  what  the  rent  of  the  basement  is  to  be  and  have  it  agreed 
on;  from  what  I  hear  I  would  not  make  his  lease  less  than  $3,000 
a  year. 

'•Now  let  me  tell  you  what  I  find.  When  Salter  went  in  there 
the  rent  from  the  basement  was  only  $900  the  first  year,  then 
$1,200,  and  the  rooms  up  stairs  $2,500,  making,  say,  $3,500  in  all 
fertile  first  two  yeara  Take  his  rent  and  taxes  at  $12,000  and 
deduct  the  $3,500,  and  you  find  Salter  paid  $8,500  for  his  part 
ten  years  ago.  Now,  if  you  wish  to  have  it  at  $13,000.  say,  with 
taxes,  $15,000,  deduct  basement,  $3,000,  rooms,  $3,500,  making 
$6,500,  making  your  rent  just  the  very  same  as  Salter  paid  ten 
years  ago.  Tnis  is  my  conclusion  after  getting  two  very  good 
opinions  on  it    I  inclose  a  card  with  my  ideas  of  the  lease. 

**  Yours  truly, 

"  G  W.  Bonynge. 

"  We  think  inside  of  ten  years  this  lease  will  be  a  verv  low 
one." 

"Rent,  $18,000  with,  in  addition,  to  pay  all  taxes  and  improve- 
ments. Roof  to  be  painted  every  year,  outside  of  buildinp;  every 
three  years.  Rent  in  gold  coin  to  be  paid  July  1st,  October  1st, 
January  1st,  April  1st  No  structures  to  be  allowed  in  or  about 
the  building  nor  on  the  root  No'flagstaffs  or  anything  similar  to 
be  permitt^ 

*' Violations  to  work  forfeiture  of  lease.  No  transfer  of  lease 
without  consent  of  owner.  Two  good  signers  to  be  provided. 
Taxes,  water  to  be  paid  on  maturity  and  receipts  for  same  fur- 
nished the  owner.  No  objectionable  business  to  be  allowed  on 
preraisea" 

The  day  following  the  receipt  of  these  documents  the 
plaintiff  told  the  defendant  he  would  accept  the  terms  offered, 
and  a  few  days  afterwards  the  defendant  procured  to  l><r 
<lmfte(l  in  duplicated  a  proposed  lease,    the   material    pnrts    of 
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which  are  as  follows:  '* Lease  dated  November  28,  1890,  betweeu 
Rodie  S.  Bonynge,  ot  St  Louis,  Missouri  (but  now  temporarily 
residing  in  London,  England),  and  Albert  Baer,  duly  executed 
and  acknowledged  by  said  6aer,  demises  the  lot  of  land  and 
building  922  Broadway,  New  York  city,  for  the  term  of  ten  years 
from  May  1st,  1891,  at  the  yearly  rent  of  thirteen  thousand  dollars 
in  gold  coin,  payable  in  quarterly  payments  on  the  first  days  of 
July,  October,  January  and  April,  containing  the  usual  covenants 
and  the  following  special  provisions:  That  the  tenant  v^ill  pay  on 
maturity  the  annual  rent  or  charge  for  Croton  water,  and  aefiver 
to  the  landlord  proper  receipts  showing  such  payment;  that  the 
tenant  will  also  pay  on  maturity  all  taxes  aud  deliver  proper  re- 
ceipts showing  such  payment;  that  the  tenant  will,  at  his  own 
expense,  do  all  the  repairs  and  keep  and  maintain  the  premises  ia 
good  condition,  and  will  not  permit  any  flagstaff  or  poles  on  the 
roof,  will  paint  the  roof  once  in  each  year,  and  the  whole  build- 
ing, inside  and  out,  once  in  every  three  yeai*s,  the  first  painting  to 
be  completed  by  August  1,  1891 ;  that  the  tenant  will  not  assign 
the  lease  or  underlet  without  the  written  consent  of  the  landlord, 
and  will  not  use  the  premises  for  any  purpose  deemed  extra  haz- 
ardous or  a  nuisance,  and  that  if  default  be  made  in  any  of  said 
covenants,  the  landlord  may  re-enter  and  re-possess  the  premises. 
There  are  also  covenants  that  in  case  the  premises  be  destroyed 
by  fire  the  landlord  shall  have  the  right  to  cancel  the  lease  and 
apportion  the  rent,  unless  she  elect  to  repair,  in  which  case  the 
repairs  shall  be  made  with  reasonable  dispatch,  and  during  the 
period  of  repairs  no  rent  shall  accrue;  also,  that  in  case  of  aa 
assessment  for  public  improvement  six  per  cent  interest  on  tlie 
amount  of  such  assessment  shall  be  added  to  the  rent" 

The  plaintiff  signed  the  proposed  lease  and  procured  Semuel 
Lichenstein  and  Lewis  Samuels  to  execute  and  acknowledge  the 
guaranty  indorsed  thereon.  Thereupon  the  plaintiff  personallv 
mailed  one  of  the  duplicates  so  executed  to  the  defendant's  wife 
at  London  for  execution  by  her.  A  few  days  after  the  duplicate 
had  been  mailed  the  defendant  told  the  plaintiff  that  he  should 
write  and  advise  his  wife  not  to  execute  it  because  the  plaintiff 
refused  to  lease  the  basement  to  Mr.  Streuver  for  ten  years  at  not 
less  than  $3,000  per  year.  The  defendant's  wife  refused  to  exe- 
cute the  lease,  and  December  20,  1890,  this  action  was  brought,, 
and  May  1,  1891,  the  plaintiff  vacated  the  premises,  which  had 
been  leased  to  another  person. 

Albert  Siickney^  for  app'lt;   Qeorge  L,  Rives^  for  resp't 

FiNcn,  J. — If  the  conclusion  of  the  general  term  in  this  case^ 
that  the  defendant  did  not  bind  himself  personally,  is  correct,  it 
determines  the  result  without  need  of  a  consideration  of  the  ques- 
tion raised  as  to  the  effect  of  the  Statute  of  Frauds.  The  action 
against  him  was  to  recover  damages  for  a  breach  of  an  agreement 
to  give  plaintiff  an  extended  lease  of  the  premises  occupied  by 
him.  A  former  owner  of  the  property  had  given  a  lease  which, 
by  an  assignment,  had  passed  to  the  plaintiff,  and  the  property, 
itself  had  been  conveved  to  the  defendant's  wife.     That  fact  was 
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well  known  to  the  plaintiff. and  when  he  asked  the  husband  for  a 
renewal  of  his  lease  it  plainly  implied  that  his  contract  was  to  be 
with  the  wife,  as  owner,  and  that  his  negotiations  with  the  hus- 
band were  steps  to  that  end. 

At  their  conclusion  the  proposed  new  lease  was  drawn  between 
the  wife  as  lessor  and  the  plaintiff  as  lessee,  and  the  latter  insisted 
on  himself  mailing  it  to  her  in  London,  for  the  purpose  of  its  final 
execution. 

These  facts  tend  to  show  that  the  only  contract  contemplated 
between  the  parties  was  one  between  plaintiff  and  the  wife  of  the 
husband,  and  that  the  understood  attitude  of  the  defendant  was 
that  of  her  adviser,  upon  whose  judgment  as  to  the  terras  of  the 
lease  she  was  expected  to  rely.  The  letter  and  memorandum  of 
the  defendant,  read  in  the  light  of  these  facts,  disclose  no  other 
intention  or  purpose  on  his  part,  and  justify  no  other  interpreta- 
tion on  the  part  of  plaintiff. 

He  could  hardly  misunderstand  what  was  explicitly  stated,  that 
the  defendant  was  giving  his  ideas  of  the  lease,  that  is,  his  judg- 
ment of  the  terms  and  conditions  which  his  wife  ought  to  require, 
and  which  he  should  advise  her  to  insist  upon. 

There  is  no  agreement,  either  in  letter  or  memorandum,  that  the 
defendant  will  give  a  lease  or  procure  one  to  be  executed.  Con- 
ceding, that  although  known  to  be  the  agent  of  the  wife  and  act- 
ing in  that  ^capacity,  he  might  nevertheless  have  bound  himself 
personally,  it  is  quite  apparent  that  he  did  not  do  so  by  any 
language  having  that  meaning,  and  that  all  he  said  and  wrote  was 
in  the  character  of  an  adviser  of  his  wife,  and  as  an  effort  to  agree 
'^pon  terms  which  he  could  advise  her  to  accept  There  is  no  suf- 
ficient proof  of  any  prior  verbal  agreement  which  bound  anybody. 
The  fact  is  entirely  evident  from  the  subsequent  negotiations  in 
which,  for  the  first  time,  the  terms  of  the  new  arrangement  were 
discussed,  and  which  went  upon  the  concession  that  those  terms 
^niained  to  be  agreed  upon. 

They  were  agreed  upon  as  between  the  husband  and  the  plaint- 
iff, but  were  understood  to  bind  nobody  until  accepted  by  the 
wife,  who  owned  the  property,  and  to  be  evidenced  by  her  exec- 
^itorsofthe  leasa  Undoubtedly,  both  parties  assumed  that  thfe 
^rnis  which  were  satisfactory  to  the  husband  would  be  so  to  the 
wife  and  lead  her  to  execute  the  lease,  but  he  did  not  bind  him- 
self to  give  or  procure  a  lease,  and  both  parties  understood  that 
^be  actual  contract  when  made  was  to  be  between  the  wife  and 
^pe  plaintiff.  All  that  preceded  that  was  preliminary  and  tenta- 
^Ije,  and  understood  to  be  dependent  upon  the  ultimate  assent  of 
^"^  wife,  as  owner  of  the  land.  That  was  the  view  of  the  general 
^^nn.  and  we  think  it  correctly  interpreted  the  negotiations  be- 
tween the  parties. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Lemon  Thomson,  Eesp't,  v.  John  0.  Poor  ei  al,  App'lts.* 

(Court  of  Appeals,  Filed  October  26,  1896.) 

Contract— Perform  A.NCE— Waiver. 

Where  one  party  to  a  contract,  before  the  time  for  performance  by  the 
other  party  has  arrived,  consents,  upon  his  request,  to  extend  the  time  of 
performance,  he  must  be  presumed  to  know  that  the  other  party  relies 
upon  the  consent,  and,  until  he  gives  notice  of  withdrawal,  he  has  no  just 
right  to  consider  the  latter  in  default,  though  meanwhile  the  contract  time 
has  elapsed.  This  rule  is  not  affected  by  the  character  of  the  original 
contract,  whether  one  within  or  outside  the  statute  of  frauds. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  ill  the  third  judicial  department,  entered  upon  an  order 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  de- 
cision of  the  court  on  trial  at  circuit  before  the  court  without  a 
jury.  This  action  was  brought  to  recover  a  balance  claimed  to 
be  due  under  a  contract 

On  the  1st  of  April,  1885,  the  parties  entered  into  a  contract  in 
writing  under  seal  for  the  sale  by  the  plaintiff  to  the  defendants  of 
the  bark  on  the  hemlock  trees  on  the  '*  Harris  "  lot,  owned  by  the 
plaintiff,  at  a  specified  price  per  cord,  to  be  peeled  by  the  defend- 
ants, eight  hundred  to  a  thousand  cords  in  1885  and  not 
less  than  one  thousand  cords  in  each  year  thereafter.  The 
defendants  were  to  pay  on  the  first  day  of  January  in  each 
year  for  the  bark  peeled  during  the  previous  year.  The 
complaint  alleges*  that  in  the  year  1886  the  defendants  peeled 
935  cords,  but  paid  for  it  only  in  part,  and  alleged  that  there 
was  still  due  and  owing  for  the  bark  so  peeled  the  sum  of 
$752.82.  The  answer  denied  certain  of  the  allegations  in  the 
complaint,  and  sets  up  as  an  affirmative  defense  that  in  the  year 
1885,  after  the  making  of  the  written  contract  of  April  1,  1885, 
the  parties  thereto,  by  an  agreement  between  them  modified  and 
changed  the  contract  by  limiting  the  amount  of  bark  which  the 
defendants  should  be  required  to  peel  in  the  year  1886  to  500 
cords,  and  alleged  performance  of  the  modified  contract  The 
plaintiff,  on  the  trial,  to  maintain  his  cause  of  action,  proved  the 
written  contract  of  April  1,  1885,  and  also  proved  and  put  in 
evidence,  under  objection,  a  certain  contract  made  by  him  with 
one  Wakeley,  dated  August  3,  1885,  to  cut  and  deliver  all  the 
hemlock,  spruce  and  pine  logs  on  the  Harris  lot  "in  such  manner 
as  to  comply  with  the  agreement  for  peeling  and  selling  the  hem- 
lock bark  on  said  lot*'  He  also  gave  proof  that  the  defendants 
had  peeled  and  paid  for  during  1886  only  500  cords  of  bark. 
The  plaintiff  having  rested,  the  defendants  moved  for  a  nonsuit 
on  several  grounds^  and,  among  others,  that  the  plaintiff  had 
failed  to  prove  the  cause  of  action  alleged  in  the  complaint  The 
motion  was  denied.  The  defendants  then  proved  that  their  tan- 
nery where  the  bark  was  to  be  used  was  burned  in  July,  1885, 
and  then  offered  to  prove  a  convei*sation  between  their  agent  and 
tlie  plaintiff  in  November,  1885,  which  proof  was  objected  to  by 
the  plaintiff   on  several  grounds:    (1)  That  its  only   relevancy 

•Reversing  51  St.  Rep.  350.  ^  , 
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would  be  to  prove  the  agreement  alleged  in  the  answer,  which 
was  an  agi"eement  to  extend  the  time  for  peeling  the  baik  and  not 
for  extending  the  time  of  payment;  (2)  that  a  sealed  contract 
could  not  be  changed  by  an  oral  agreement  made  without,  consid- 
eration, before  breach ;  (3)  that  the  written  contract  being  for  the 
sale  of  an  interest  in  lands  (required  to  be  in  writing)  could  not 
be  added  to  or  varied  by  any  oral  contract 

Thereupon,  before  the  objection  was  ruled  upon,  the  defendants 
offered  to  prove,  in  substance,  that  in  November  or  December, 

1885,  the  defendants  entered  into  an  oral  contract  with  the  plain- 
tiff reducing  the  quantity  of  bark  to  be  cut  and  peeled  in  each 
year  to  500  cords,  conditioned  upon  such  change  being  made  sat- 
isfactory to  Wakeley,  and  that  the  defendants  performed  the  con- 
dition, and  on  the  25th  day  of  February,  1886,  they  entered  into 
a  written  contract  with  Wakeley  to  peel  all  the  bark  on  the 
''Harris"  lot  for  them  for  a  price  fixed,  500  cords  in  the  season 
of  1886  and  500  cords  in  each  year  thereafter,  or  more,  to  the  ex- 
tent of  1,000  cords  a  year  if  the  defendants  should  elect;  that  on 
tbe  same  day  (February  25,  1886,)  they  entered  into  a  contract 
with  the  firm  of  Shaw  &  Co.  to  sell  that  firm  all  the  bark  they 
liad  agreed  to  purchase  of  the  plaintiflF,  to  be  delivered  only  in 
quantities  of  500  cords  a  year,  and  all  their  rights  under  the  con- 
tract with  the  plaintifiE  o£  April  1,  1885,  as  modified  by  the  agree- 
ment of  November  or  December,  1885 ;  that  the  contracts  made 
by  the  defendants  with  Wakeley  and  Shaw  &  Co.  were  entered 
into  by  them  in  consideration  of  the  modified  contract  made  by 
them  with  the  plaintiff  in  November  or  December,  1885,  and  that 
they  would  not  have  been  made  except  by  reason  thereof;  that 
the  defendants  agreed  to  pay  Wakeley  a  larger  sum  for  peeling 
the  bark  than  they  would  otherwise  have  paid  except  for  his 
agreement  to  peel  500  cords  and  no  more  annually;  that  in  pursu- 
ance of  the  several  agreements  the  defendants  peeled  500  cords  in 

1886,  and  paid  therefor  for  the  work  of  peeling  and  the  purchase 
price  as  provided  in  the  several  contracts,  and  haVe  performed 
their  3everal  contracts,  and  that  they  fully  performed  the  contract 
{^f  April  1,  1885,  as  changed  and  modified ;  that  the  plaintiff  had 
knowledge  of  all  the  facts  oflEered  to  be  proved  as  they  transpired. 
It  was  admitted  in  connection  with  the  offer  that  the  contracts 
"^de  by  the  defendants  with  Wakeley  and  Shaw  &  Co.  formed 
^hc  oaly  consideration  upon  which  the  oral  contfact  of  modifica- 
tion of  November  or  December,  1885,  can  rest.  The  plaintiff 
^bjected  to  the  proof  offered  upon  the  same  grounds  upon  which 
he  objected  to  the  proof  of  the  proposed  conversation,  adding 
thereto  the  objection  of  wapt  of  consideration  for  the  alleged 
"modified  agreement  The  court  rejected  the  proof  offered,  and 
^0  further  proof  being  given  by  either  party,  the  case  was  sub- 
mitted. The  judgment  proceeded  on  the  ground  that  the  de- 
fendants by  not  peeling  more  than  500  cords  of  bark  in  the  year 
^^6,  had  broken  their  contract  and  that  plaintiff  was  entitled  to 
^^ver  the  purchase  price  thereof,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  for  $757.82,  with  inte^-est 

J'  S.  L Amorefiux^  for  app'lts:  Isaac  Laicson,  for  resp't 
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Andrews,  Ch.  J. — It  was  assumed  by  both  parties  on  the 
argument  that  under  the  case  of  Qreen  v.  Armstrong,  1  Den.  560, 
the  contract  of  April  1,  1885,  for  the  sale  by  tlie  plaintiff  to  the 
defendants  of  the  bark  on  the  hfemlock  trees  on  the  '*  Harris  "  lot, 
to  be  peeled  by  the  purchaser,  was  a  contract  for  the  sale  of  an 
interest  in  lands  required  by  the  Statute  of  Frauds  to  be  in  writ- 
ing. We  shall  determine  the  case  upon  this  assumption  without 
examination  of  its  correctness.  See  NtUhton  v.  Sikes,  8  Met  34. 
The  contract  was  in  fact  in  writing,  and  it  validity  is  not  ques- 
tioned. The  stress  of  the  argument  at  the  bar  related  to  the 
competency  of  the  evidence  offered  by  the  defendants  to  prove 
the  oral  modification  of  the  original  contract,  made  in  the  fall  of 

1885,  by  which  the  plaintiff,  on  the  request  of  the  defendants, 
consented  on  the  condition  that  it  was  made  satisfactory  to 
Wakeley,  the  contractor  with  the  plaintiff  to  do  the  lumbering  on 
the  lot,  to  reduce  the  amount  of  bark  to  be  peeled  by  the  defend- 
ants during  each  of  the  years  subsequent  to  1885  to  500  cords 
per  year.  The  plaintiff's  counsel,  in  support  of  his  objection  to 
the  competency  of  the  evidence  (which  was  ruled  in  his  favor  by 
the  trial  judge),  relies  upon  the  general  principle  that  a  written 
contract,  falling  within  the  statute  of  frauds,  cannot  be  varied  by 
any  subsequent  agreement  of  the  parties  unless  such  new  agree- 
ment is  also  in  writing.  The  further  objection  that  a  sealed  con- 
tract, irrespective  of  its  character,  cannot  be  changed  by  a  subse- 
quent parol  executory  agreement  under  the  maxim  qaodqive 
dissolvitur  eodem  ligamine  quo  Ugaiur,  and  the  objection  that  the 
consent  of  the  plaintiff  to  reduce  the  quantity  of  the  bark  to  be 
peeled  in  each  year  was  conditional,  will  be  referred  to  after  con- 
sidering the  objection  founded  upon  the  statute  of  frauds. 

In  disposing  of  this  objection  it  is  important  to  notice  that 
the  controversy  in  the  present  action  relates  solely  to  the  per- 
formance of  the  contract  of  April  1,  1885,  as  respects  the  year 

1886.  By  that  contract  the  defendants  were  to  peel  in  that  year 
not  less  than  1,000  cords.  In  fact  they  peeled  only  500  cords, 
and  they  allege  as  an  excuse  for  not  peeling  the  full  1,000  cords 
in  that  year,  the  oral  agreement  made  in  the  fall  of  1885.-  The 
effect  of  the  oral  agreement  if  made  and  valid  as  a  contract  was  to 
change  the  terms  of  the  original  written  agreement  as  to  the  time 
and  manner  of  performance.  It  did  not  diminish  the  aggregate 
amount  of  bark  to  be  peeled  and  taken  by  the  defendants,  but  it 
extended  the  time  within  which  it  was  to  be  peeled  and  taken  to 
double  the  time  fixed  by  the  original  contract  and  as  a  necessary 
incident  extended  the  right  of  entry  for  the  same  period,  and 
meanwhile  during  such  extended  period,  by  natural  growth  of  the 
trees,  bark  might  be  brought  within  the  sale,  which  otherwise 
would  not  come  within  the  contract  If  we  were  now  required 
to  decide  the  question  whether  a  contract  in  writing  within  the 
statute  of  frauds  can  be  altered  as  to  the  time  of  performance  by  a 
subsequent  oral  executory  agreement  made  between  the  parties 
upon  sufficient  consideration,  we  should  find  the  question  under 
the  authorities  involved  in  distressing  perplexity.  It  is  now  the 
settled  doctrine  of  the  English  courts,  contrary  to  the  earlier  rule 
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declared  in  Cuff  v.  Penn^  1  M.  &  S.  21,  that  such  a  contract  can- 
not be  changed  as  to  the  mode  or  time  of  performance  by  an  oral 
executory  contract  Stead  v.  Dawber,  10  Ad.  &  El.  57 ;  Hickman 
V.  Haynes,  L.  R,  10  C.  P.  598.  In  many  of  the  states  in  this 
country  the  courts  have  adopted  the  rule  laid  down  by  Lord 
Ellexborough,  in  Cuff^  v.  Penny  supra,  and  have  held  such 
proof  admissible  on  the  distinction  between  the  contract  which  it 
was  said  the  statute  requires  to  be  in  writing  and  its  performance, 
to  which  the  statute  does  not  apply.  This  is  the  rule  in  Massu- 
<jhusetts,  New  Hampshire,  Maine,  Ohio  and  Pennsylvania,  and, 
perhaps,  other  states.  The  cases  are  referred  to  in  a  note  in 
Wood  on  Frauds  (p.  758\  In  this  state  the  rule  does  not  seem 
to  be  authoritatively  settled.  In  Blood  v.  Goodrich,  9  Wend.  68, 
CIl  J.  Savage  expressed  the  opinion  that  the  time  of  perform- 
ance of  a  written  contract  for  ine  sale  of  land  could  not  be  en- 
larged by  parol,  but  the  case  was  decided  on  another  ground. 
There  are  dicta  in  this  court  and  some  decisions  in  other  courts  of 
the  state  to  tlie  contrary.  Blanchard  v.  Trim,  38  N.  Y.  225 ; 
Flynn  V.  McKeon^  6  Duer,  203  ;  Stone  v.  Sprague,  20  Barb.  509. 
But  we  deem  it  unnecessary  to  determine  this  important  question 
here,  for  the  reason  tliat,  without  disputing  the  doctrine  contended 
for  by  the  learned  counsel  for  the  plaintiff,  that  the  oral  agree- 
ment sought  to  be  proved  was  inadmissible  to  change  the  terms  of 
the  written  contract,  it  was  competent  to  establish,  in  connection 
with  other  facts  offered  to  be  shown,  a  waiver  of  the  plaintiff  of 
the  requirements  of  the  original  contract  that  the  defendants 
should  peel  1,000  cords  of  bark  in  1886,  which  had  been  acted 
upon  and  become  executed  by  the  lapse  of  time  before  the  com- 
mencement of  the  action.  We  know  of  no  principle  of  law  which 
will  permit  a  party  to  a  contract,  who  is  entitled  to  demand  the 
Performance  of  the  other  party  of  some  act  within  a  specified  time 
^nd  who  has  consented  to  the  postponement  of  the  performance  to 
^  time  subsequent  to  that  fixed  Dy  the  contract,  and  where  the 
<>ther  party  has  acted  upon  such  consent  and  in  reliance  thereon 
^^^  |>ermitted  the  contract  time  to  pass  without  performance,  to 
subseqently  recall  such  consent  and  treat  the  non-performance 
within  the  original  time  as  a  breach  of  the  contract  The  original 
contract  is  not  changed  by  such  waiver,  but  it  stands  as  an  an- 
swer to  the  other  party  v^ho  seeks  to  recover  damages  for  non- 
performance induced  by  an  unrecalled  consent  The  party  may, 
in  the  absence  of  a  valid  and  binding  agreement  to  extend  the 
fime,  revoke  his  consent  so  far  as  it  has  not  been  acted  upon,  but 
H  would  be  most  inequitable  to  hold  that  a  default,  justified  by 
the  consent,  happening  during  its  extension,  should  furnish  a 
ground  of  action.  It  makes  no  difference,  as  we  conceive,  what 
the  character  of  the  original  contract  may  be,  whether  one  within 
<>r  outside  the  Statute  of  Frauda  The  rule  is  well  understood  that 
^f  there  is  forbearance  at  the  request  of  a  party,  the  latter  is  pre- 
<5luded  from  insisting  upon  the  non-performance  at  the  time  origi- 
nally fixed  by  the  contract  as  a  ground  of  action.  The  case  is  not 
^  manifest  where  the  party  who  solicited  the  forbearance  alleges 
St.  Rep.,  Vol.  LXX.        7 
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consent  of  the  other  party  as  an  excuge  for  non-performance.  But 
in  such  a  case,  where  one  party  to  a  contract,  before  the  time  for 
performance  by  the  other  party  has  arrived,  consents,  upon  his 
request,  to  extend  the  time  of  performance,  he  must  oe  pre- 
sumed to  know  that  the  other  party  relies  upon  the  consent,  and 
until  he  gives  notice  of  withdrawal  he  has  no  just  right  to  con- 
sider the  latter  in  default,  although  meanwhile  the  contract  time 
has  elapsed.  We  think  the  principle  of  equitable  estoppel  applies 
in  such  case.  See  Pierrepont  v.  Barnard,  6  N.  Y.  279  ;  Eoadley 
V.  McLainej  10  Bing.  482 ;  Leather  Co,  v.  Hieronimous,  L.  R.,  10 
Q.  B.  140  ;  Longfellow  v.  Moore,  102  111.  289.  The  proofs  oflfered 
by  the  defendants,  if  it  had  been  received,  would  have  permitted 
the  inference  that  the  omission  of  the  defendants  to  j)eel  more  than 
500  cords  of  bark  in  the  year  1886  was  owing  to  the  oral  arrange- 
ment unrevoked,  which,  if  it  did  not  amount  to  an  enforceable 
contract,  operated  nevertheless  to  excuse  the  legal  breach. 

The  objection  that  a  sealed  contract  can  only  be  changed  by  a 
contract  of  equal  solemnity  according  to  the  principle  of  the  com- 
mon law  to  which  we  have  averted  (assuming  that  the  principle 
has  any  longer  any  practical  existence,  see  McOreery  v.  Day,  119 
N.  Y  1 ;  28  St.  Rep.  597),  is  answered  by  what  has  been  said  on 
the  subject  of  waiver  which  applies  equally  to  sealed  and  unsealed 
contracts.  The  objection  that  the  modified  agreement  was  condi- 
tional is  met  by  the  offer  which,  by  fair  construction  in- 
cluded an  offer  to  prove  that  the  proposed  limitation  of  the  amount 
of  bark  to  be  peeled  was  made  satisfactory  to  Wakeley.  The 
learned  counsel  tor  the  plaintiff  criticizes  the  offer  of  proof  as  in- 
definite and  as  not  in  some  respects  conforming  to  the  defense  in 
the  answer.  The  plaintiff  is  not  in  a  position  to  insist  upon  great 
exactness  in  these  respects  in  view  of  the  character  of  his  own 
pleading  and  Jhe  ground  upon'  which  the  recovery  proceeded.  We 
think  the  offer  fairly  disclosed  the  substantial  matter  of  defense, 
and  although  it  treated  the  modified  agreement  as  a  binding  con- 
tract, the  proof  offered,  though  it  may  have  been  ineffectual  to  ac- 
complish this  result,  would  we  think  upon  the  case  as  disclosed 
by  the  record,  if  received,  have  authorized  the  inference  of  a 
waiver  completely  executed. 

The  judgment  should  be  reversed  and  anew  trial  granted. 

All  concur. 

Judgment  reversed 


Alfred  Higgins,  Applt,  v,  Jacob  Orousb,  Resp't* 

(Churt  of  Appeals,  Filed  November  26,  1896.) 

Appeal— Court  op  appeals. 

Where  the  general  term,  upon  reversing  a  judgment,  specifies  in  the  or- 
der that  the  reversal  was  upon  both  the  law  and  the  facts,  and  the  conclu- 
sion involves  a  different  view  of  both  the  ^acts  and  the  law  from  that 
adopted  by  the  trial  court,  the  facts  are  open  to  review,  and,  to  sustain 
the  reversal,  the  court  of  appeals  must  be  satisfied  that  one  or  more  of  the 
findings  of  the  trial  court  are  against  the  weight  of  evidence  or  that  the 
proofs  clearly  preponderate  in  favor  of  a  contrary  result. 

>  Reversing  55  St.  Rep.  94. 
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2.  LmiTATiONfl— Fraud. 

Where  the  circumstances  are  such  as  to  suggest  to  a  person  of  ordinary 
intelligence  the  probability  that  he  has  been  defrauded » a  duty  of  inquiry 
arises,  and,  if  he  omits  that  inquiry  when  it  would  have  developed  the 
truth,  and  shuts  his  eyes  to  the  facts  which  call  for  investigation,  knowl- 
«lge  of  the  fraud  will  be  imputed  to  him,  and  he  will  be  held,  for  the  pur- 
poses of  the  statute  of  limitations,  to  have  actually  known  what  he  might, 
and  ought  to,  have  known. 

8.  Sake. 

But,  where  there  are  no  suspicious  or  sieniflcant  facts,  the  party  de- 
frauded owes  no  primary  duty  of  active  vigilance  to  discover  a  merely 
possible  fraud. 

4.  Same— Failure  of  investment. 

The  known  fact  of  the  failure  of  an  enterprise,  in  which  one  has  been  in- 
duced to  invest,  does  not  raise  the  implication  that  such  failure  had  already 
occurred  when  he  made  such  investment,  and  that,  instead  of  getting  as 
he  supposed  a  hopeful  business  chance,  he  was  saddled  with  a  loss  already 
certain.  There  must  be  something  else  and  more  to  raise  the  duty  of  in- 
quiry and  justify  a  suspicion  of  fraud.  ^ 

5.  Demand — Stale. 

A  demand  cannot  be  regarded  as  stale  when  it  is  enforced  within  the 
period  which  the  law  explicitly  permits. 

Appeal  from  an  order  of  the  general  term  of  the  supreme  court 
in  the  fourth  judicial  department,  which  reversed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
special  term  and  granted  a  new  trial. 

T.  K  Fuller,  for  appMt ;    Watson  3L  Rogers^  for  resp'L 

Finch,  J. — This  action  was  brought  to  rescind  a  contract  for 
the  purchase  of  stock  in  an  oil  company,  to  vest  title  to  such  stock 
in  the  vendor  and  release  the  vendee  from  future  liability  as  its 
owner,  and  to  recover  damages  for  the  fraud  alleged  to  have  been 
perpetrated  in  the  sala     The  special  term  found  as  a  fact  the 
fraud  charged  in  the  complaint ;  that  the  plaintiff  did  not  discover 
it  until  shortly  before  the  commencement  of  this  action  ;  that  he 
was  not  negligent  in  failing  to  discover  it  earlier;  and  awarded 
juiigment  for  a  rescission  and  for  damages.     On  appeal  the  gen- 
eral term  reversed  the  judgment,  specifying  in  the  order  that  the 
reversal  was  both  upon  the  law  and  the  facts.    The  opinion  of  the 
court  rendered  upon  the  first  appeal,  (63  Hun,  134:;  44  St.  Rep. 
lol),  and  approved  on  the  second,  rested  wholly  upon  the  Statute 
of  Limitations  as  constituting  a  defense  to  the  action,  and  the  con- 
clusion involved  a  different  view  both  of  the  facts  and  of  the  law 
from  that  adopted  by  the  trial  court     In  such  a  case  the  facts  are 
open  to  our  review,  and  to  sustain  the  reversal  we  must  be  satisfied 
that  one  or  more  of  the  findings  of  the  trial  court  are  against  the 
weight  of  evidence  or  that  tne  proofs  clearly  preponderate  in 
favor  of  a  contrary  result     Barnard  v.  Gantz,  140  N.  Y.  253 ; 
55  St  Rep.  541. 

The  question  mainly  discussed  turns,  first,  upon  the  construc- 
tion of  section  382,  subdivision  five,  of  the  Code,  which  enacts 
that  "where  the  action  is  brought  to  procure  a  judgment  other 
than  for  a  sum  of  money,  on  the  ground  of  fraud,  in  a  case  which, 
on  the  31st  day  of  December,  1846,  was  cognizable  by  the  court 
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of  chancery,"  the  action  must  be  begun  within  six  years  after  the 
cause  of  action  accrues,  but  that  ''  the  cause  of  action  in  such  a 
case  is  not  deemed  to  have  accrued  until  the  discovery  by  the 
plaintifl  or  the  person  under  whom  he  claims  of  the  facts  consti- 
tuting the  fraud."  The  opinion  of  the  general  term  does  not  dis- 
pute the  finding  of  the  trial  court  that  the  plaintiff  did  not 
actually  discover  the  fraud  perpetrated  upon  him  until  about 
the  time  of  the  commencement  of  the  action,  but  holds  that  he 
mi^ht  have  discovered  it  earlier  and  ought  to  have  done  so, 
and  was  negligent  for  not  doing  so,  and  thereby  lost  his  right 
of  action.  The  appellant  objects  to  this  ruling,  that  it  inter- 
polates into  the  statute  a  condition  not  expressed  or  contained 
in  it,  and  utterly  without  right  or  authority;  and  that  it  is  an 
attempt  by  judicial  legislation  to  pervert  or  override  the  plain 
words  of  the  enactment  The  learned  counsel  admits  that  some 
such  condition  has  found  its  way  into  the  text  books  and  even 
into  judicial  opiniorrs,  but  accounts  for  the  fact  as  the  product 
of  a  blind  following  of  the  English  authorities  without  noting 
the  circumstance  that  the  foreign  statute,  unlike  our  own,  con- 
tains the  added  condition  of  reasonable  diligence.  It  is  argued  fur- 
ther that  not  only  is  such  added  condition  absent  from  our  stat- 
ute, but  we  are  debarred  from  imposing  it  by  our  own  decisions 
tluit  the  person  defrauded  owes  no  duty  of  active  diligence  for 
a  discovery  of  the  fraud  to  the  person  who  has  wronged  him, 
Baker  v.  Lever^  67  N.  Y.  304 ;  and  so,  not  only  the  absence 
from  the  statute  of  the  words  requiring  such  diligence,  but  the 
fact  that  no  such  duty  is  due  at  all,  make  the  condition  im- 
posed by  the  general  term  without  authority,  illogical  and  wholly 
unreasonable.  The  argument  thus  framed  would  be  unanswer- 
able if  it  exhausted  the  question.  But  it  seems  to  me  that  it 
does  not,  and  fails  to  take  fully  into  account  the  words  of  the 
statute  itself.  Without  effort  to  change  it,  or  to  interpolate 
some  new  clause  or  condition,  there  still  remains  the  inquiry  in  a 
given  case  what  is  meant  by  a  discovery  of  the  facts  constituting 
the  fraud.  That  inquiry  raises,  ordinarily,  a  mixed  question  of 
law  and  fact  Fraud  lies  in  the  intent  to  deceive,  but  the  mental 
emotion  is  inferred  from  the  facts  which  indicate  it,  and  it  is  with 
those  facts  and  the  inferences  to  which  they  lead  that  the  law 
necessarily  deals.  Wlien,  therefore,  facts  are  known  from  which 
the  inference  of  fraud  follows,  there  is  a  discovery  of  the  facts 
constituting  the  fraud  and  within  the  precise  terms  of  the  stat- 
ute. That  the  defrauding  party  did  not  actually  draw  the  in- 
ference, but  shut  his  eyes  to  it,  does  not  stop  the  running  of 
the  statute.  He  ought  to  have  known,  and  so  is  presumed  to 
have  known,  the  fraud  perpetrated.  But  a  case  may  arise  where 
he  knows  none  of  the  facts,  where  no  circumstance  has  occurred 
calculated  to  arouse  his  suspicion  or  disturb  his  confidence  or 
suggest  the  need  of  injury.  In  such  a  case  I  think  we  are 
bound  to  say  that  he  owes  no  duty  of  diligence  to  discover  a 
fraud  which  he  has  no  reason  to  suspect,  and  is  not  negligent  for 
failing  to  enter  upon  an  investigation  which  no  fact  within  his 
knowledge  indicates  to  be  necessary  or  prudent     But  still  an- 
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other  emergency  may  arise.  Let  us  suppose  that  the  injured 
parly  does  not  know  all  the  facts,  is  not  aware  of  enough  of  them 
to  justify  a  decidetl  inference  of  fraud,  but  does  know  sufficient 
to  fairly  arouse  suspicion,  to  create  a  probability,  to  suggest  the 
need  of  an  inquiry.  Can  a  party  so  situated  omit  all  investiga- 
tion, remain  purposely  blind,  neglect  the  duty  of  inquiry,  when 
reasonable  and  natural  action  would  reveal  the  truth  and  disclose 
the  fraud?  I  think  not  In  such  a  case  it  seems  to  me  that  we 
are  bound  to  impute  to  the  party  the  knowledge  which  he  ought 
to  have  had  and  would  have  had  if  he  had  done  his  duty,  and 
say  for  the  purposes  of  the  statute  of  limitations  that  there  was  in 
law  a  discovery  of  the  facts  which  constitute  the  fraud.  Cer- 
tainly there  was  a  discovery  of  some  of  them,  and  the  party 
should  be  charged  with  a  knowledge  of  the  rest  when  he  might 
and  should  have  known  them.  That  is  the  doctrine  laid  down 
in  Angell  on  Limitations,  §  187,  and  seems  to  be  involved 
in  FanJiam  v.  Brooks^  9  Pick.  212.  It  accounts  for  and  justifies 
the  ruling  in  Mayne  v.  Griswold^  3  Sandf.  484,  which  appeal's  to 
have  been  made  and  accepted  without  serious  dispute.  I  think 
the  true  rule  is  that,  where  the  circumstances  are  such  as  to  sug- 
gest to  a  person  of  ordinary  intelligence  the  probability  that  he 
has  been  defrauded,  a  duty  of  inquiry  arises,  and  if  he  omits  that 
inquiry  when  it  would  have  developed  the  truth,  and  shuts  his 
eyes  to  the  facts  which  call  for  investigation,  knowledge  of  the 
fraud  will  be  imputed  to  him.  He  will  be  held,  for  the  purposes 
of  the  statute  of  limitations,  to  have  actually  known  what  he 
Bright  have  known  and  ought  to  have  known.  The  doctrine 
thus  understood  encounters  none  of  the  difficulties  so  ably  pre- 
sented in  the  argument  for  the  appellant 

The  question  of  fact,  therefore,  becomes  this :  did  any  facts 
come  to  the  plaintiflE's  knowledge  which  fairly  put  him  on  inquiry 
w  to  the  commission  of  a  fraud,  which  in  the  mind  of  an  ordi- 
nary man  would  have  awakened  suspicion,  and  which  made  it  the 
^^^y  of  the  plaintifiE  to  further  investigate  ?  It  is  upon  this  ques- 
tion that  I  feel  constrained  to  differ  with  the  general  term  and  to 
oold  that  nothing  in  the  proof  so  put  the  plaintiff  on  inquiry 
J^pecting  a  probable  fraud  as  to  enable  us  to  impute  to  him  a 
Knowledge  of  it  more  than  six  years  before  the  commencement  of 
Ae  action. 

The  plaintiff  testified  that  the  defendant,  under  pretense  of 
gratitude  for  a  previous  favor,  induced  the  plaintiff  to  purchase 
Joe  shares  of  oil  stock  by  a  representation  that  the  company  had 
^ight  the  Shaffer  farm  in  the  oil  regions;  that  wells  were  being 
P^t  down  with  every  prospect  of  success;  that  it  was  going  to  be 
*oig  thing,  and  that  the  stock  was  selling  readily  at  par.  This 
^ason  November  4^  1865,  and  the  plaintiff  gave  his  note  for  the 
Pjirchase  which  matured  on  the  7th  of  February,  1866.  The 
plaintiff  narrates  another  interview  at  that  date.  He  said  to  the 
Jrfendant  that  he  had  heard  rumors  on  the  street  that  the  pros- 
P^  for  getting  oil  were  not  good,  to  which  the  defendant  re- 
plied that  the  rumors  were  false:  that  they  were  putting  down 
^ells  with  prospects  of  success;  that  everything  was  all  right   and 
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just  as  stated.  The  plaintiff  thereapoopaid  part  of  his  note  and 
the  balance  later  and  took  his  stock.  The  fact  was  then  proved 
that  when  each  representation  was  made  the  value  of  the  farm  had 
already  been  tested  and  it  had  been  proved  to  be  destitute  of  oil. 
Two  wells  had  been  drilled  to  the  usual  depth  and  were  wholly 
destitute  of  oil,  the  derrick  and  engine  and  drilling  machinery 
had  been  sold  and  removed,  aud  the  effort  to  obtain  oil  aban- 
doned. The  fraud  charged  consisted  not  in  the  ultimate  failure  of 
the  enterprise,  which  might  have  honestly  happened,  but  in  con- 
cealing the  vital  fact  that  the  land  had  already  been  tested  and 
found  non-producing,  and  in  the  affirmative  false  representation 
that  the  test  was  then  in  progress  with  every  prospect  of  success. 
The  two  facts  of  this  concealment  and  this  falsehood  at  the  date  of 
the  purchase  were  never  known  or  suspected  by 'the  plaintiff  until 
in  1889,  when  Bly,  the  treasurer  of  the  company,  told  him  that 
when  tlie  certificate  was  issued  he,  Bly,  knew  that  the  thing  had 
"busted"  and  the  stock  was  worthless.  There  is  no  conflict  of 
evidence  as  to  the  fact  of  the  failure  of  the  wells  and  the  date  of 
that  failure.  It  was  at  least  as  early  as  July  4th,  1865.  The  con- 
flict wiiich  does  exist  relates  only  to  the  date  of  Higgins'  pur- 
chase. He  puts  it  at  November  4th,  1865,  the  date  of  his  note, 
while  the  defendant  pushes  it  further  back  into  lale  in  1864  or 
early  in  1865,  without  fixing  precise  date,  and  without  any 
memoranda  to  refresh  a  recollection  running  back  twenty  years. 
The  finding  of  the  special  term  as  to  the  fact  of  the  fraud  was  not 
against  the  weight  of  evidence.  The  cross-examination  of  defend- 
ant showed  a  decided  balance  of  probability  in  favor  of  the  ver- 
sion of  the  plaintiff. 

But,  assuming  that,  the  general  term  still  say  that  facts  en- 
ough came  to  plaintiff's  knowledge  to  put  upon  him  the  duty 
of  inquiry.  What  was  said  about  it,  and  all  that  was  said 
about  it,  was  this:  "The  plaintiff  during  all  this  time  was  a 
business  man  in  Syracuse,  and  the  officers  and  corporator  of 
the  company  were  also  there.  The  secretary  and  treasurer,  Mr. 
Bly,  and  the  foreman.  Porter,  were  there.  He  apparently  at 
any  time  could  by  inquiry  have  readily  ascertained  when  the 
company  stopped  work.  He,  however,  made  no  inquiries  on 
the  subject  until  May,  1889.  He  says  that  he  was  satisfied,  in 
1871,  that  he  had  lost  his  money.  He  must  have  known  that 
the  company  prior  to  that  time  had  stopped.  No  dividends  or 
assessments  were  made.  Having  made  up  his  mind  in  1871 
that  the  company  was  a  failure,  he  was  then  put  upon  inquiry 
as  to  whether  his  purchase  was  genuine." 

So  much  of  this  statement  in  the  opinion  as  shows  that  the 
plaintiff  could  have  applied  for  information  to  other  officera 
of  the  company  with  some  possibility  of  discovering  the  truth 
is  quite  immaterial  to  the  question  before  us  until  it  is  first 
made  to  appear  that  the  plaintiff  was  bound  to  inquire  at  all. 
If  he  was,  the  only  facts  known  to  him  which  originated  that 
duty  were  the  absence  of  dividends  and  assessments  and  the 
loss  of  his  money  by  the  collapse  of  the  company,  of  which 
he  became  satisfied    in    1871.      But   the   enterprise   might   fail 
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without  raising  even  a  suspicion  that  it  had  already  failed 
when  plaintiff  bought  his  stock.  He  took  the  chances  of  a 
possible  failure.  He  knew  that  oil  might  not  be  found,  and 
when  no  dividends  and  no  assessments  came  he  might  very  well 
make  up  his  mind  that  the  investment  was  lost  and  his  money 
gone.  There  was  in  that  no  hint  or  suggestion  of  the  fraud  pre- 
viously perpetrated.  The  facts  were  entirely  consistent  with 
perfect  honesty  in  the  sale  of  the  stock  by  defendant,  and  carried 
DO  suggestion  and  furnished  no  indication  that  a  falsehood  had 
been  uttered  and  no  actual  failure  concealed  when  the  stock  was 
sold.  Why  should  the  plaintiflE  have  suspected  his  friend  of  such 
a  deception  ?  The  latter  presumably  had  his  money  in  the  enter- 
prise, had  taken  the  same  risk,  had  met  the  same  fate.  The 
plaintiff  had  only  reason  to  suppose  that  both  had  risked  their 
capital  upon  a  hopeful  and  encouraging  chance  of  profit,  and 
both  had  lost  it  without  fault  or  fraud  on  any  handf  or  in  any 
direction.  It  seems  to  me  an  inevitable  C(^nclusion  that  the 
known  fact  of  the  failure  of  the  enterprise  was  not  calculated 
to  give  to  the  plaintiff  the  remotest  hmt  that  such  failure  had 
already  occurred  when  he  bought  his  stock,  and  that  instead  of 
getting  as  he  supposed  a  hopeful  business  dhance  he  was  sad- 
dled with  a  loss  already  certain.  A  contrary  theory  would  com- 
mit us  to  the  rash  doctrine  that  every  investment  which  fails 
implies  that  it  had  already  failed  when  it  was  made,  and  the 
vendor  knew  it  No  sucn  inference  is  natural,  and  no  man 
should  be  expected  or  required  to  draw  it  There  must  be  some- 
thing else  and  more  to  raise  the  duty  of  inquiry  and  justify  a 
suspicion  of  fraud.  There  was  nothing  more  in  this  case.  The 
facts  known  to  the  plaintiff  were  not  the  facts  which  consti- 
tuted the  fraud,  and  suggested  only  that  he  had  bought  a  fair 
and  hopeful  chance  of  large  profit ;  that  in  the  end  the  chance 
had  failed,  and  that  the  investment  was  lost  These  facts  gave 
no  indication  that  he  had  never  owned  a  chance  at  all,  but  had 
been  tricked  into  a  purchase  when  failure  had  come  and  was 
known  to  the  vendor.  It  docs  not  alter  the  situation  if  plaint- 
iff bore  his  loss  silently  and  make  no  inquiry  into  detail^.  There 
was  no  motive  for  investigation,  for  there  was  no  basis  for  sus- 
pecting anything  but  honest  misfortune.  Occasionally,  he  did 
inquire  of  the  defendant,  who,  as  president  of  the  company,  was 
presumed  to  know  all  that  had  happened,  and  was  steadily  en- 
couraged by  assurances  that  everything  was  right  and  would 
come  out  right  Be  that  as  it  may,  I  am  unable  to  see  proof 
of  any  fact  brought  to  the  knowledge  of  the  plaintiff  at  all 
calculated  to  raise  a  suspicion  of  fraud  in  the  mind  of  a  reason- 
able man,  and  so  put  him  upon  the  need  of  inquiry.  Nothing 
tad  occurred  to  take  the  case  out  of  the  rule,  which  applies 
where  there  are  no  suspicious  or  signifiimnt  facts,  that  the  party 
defrauded  owes  no  primary  duty  of  active  vigilance  to  discover 
a  merely  possible   fraud. 

While  it  is  not  in  all  respects  a  pleasant  dutv  to  sustain  a 
claim  so  long  delayed  as  this,  we  must  yet  faithfully  adhere  to 
^e  rule  which  the  statute  has  given  us.     A  demand  cannot  be  re- 
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carded  as  stale  when  it  is  enforced  within  the  period   which  the 
law  explicitly  permits. 

Most  of  the  remaining  objections  to  a  recovery  were  sufficiently 
answered  in  plaintiflE's  favor  by  the  general  term  opinion.  There 
were,  however,  numerous  exceptions  to  the  admission  and  rejec- 
tion of  evidence,  some  of  wliich  are  now  pressed  to  sustain  the  re- 
versal. They  have  all  been  examined  without  bringing  us  to  the 
conclusion  that  they  involve  reversible  error. 

The  order  of  the  general  term  should  be  reversed  and  the  judg- 
ment of  the  special  term  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting  and  Haight^ 
J.,  not  voting. 

Ordered  accordingly. 


Sarah  Matilda  Mygatt  et  al,  ns  Trustees,  etc  Resp'ts,  v.  George 

S.  CoE,  AppUt' 

(Court  of  Appeals,  Filed  November  £6,  1895.) 

1.  Appeal— St ARB  decisis. 

The  court  of  appeals  will  not  review  decisions  made  by  it  on  former  ap- 
peals of  the  same  case,  though  arguments,  based  upon  reason  and  justice^ 
are  presented. 

2.  Deed— Covenants— Privity  of  estate. 

Privity  of  estate  is  essential  to  carry  covenants  of  warranty  and  quiet 
enjoyment  to  subsequent  grantees,  in  order  to  support  a  right  of  action  by 
them  a.^ainst  the  original  covenantor,  when  there  is  an  eviction  by  para- 
mount title. 

8.  Same— Possession  op  land. 

Legal  possession  of  land,  though  the  lowest  interest  or  title  that  a  per- 
son can  have,  is  an  estate  therein,  capable  of  being  conveyed,  and,  when 
conveyed,  creates  a  sufficient  privity  of  estate  between  grantor  and  grantee 
to  carry  the  covenants  of  warranty  and  quiet  enjoyment  through  suc- 
cessive conveyances  to  a  remote  grantee. 

4.  Same— Presumption  as  to  possession. 

Where  husband  and  wife  are  living  on  her  premises,  she  is  presumed  to 
have  the  legal,  possession  exclusive  of  the  husband's  possession,  unless  there 
is  something  to  show  the  contrary. 

5.  Same. 

In  order  to  give  him  legal  possession  of  her  premises,  the  wife,  by  some 
act  or  agreement  on  her  part,  express  or  implied,  must  surrender  to  him 
some  interest  in  the  property  or  dominion  over  it  which  necessarily  takes 
from  her  at  least  some  right  or  incident  ordinarily  pertaining  to  the  abso- 
lute ownership  of  real  esbite. 

6.  Same. 

The  legal  possession  of  land,  which  Is  sufficient  to  carry  the  covenants 
upon  the  conveyance,  must  be  a  right  or  interest  in  the  nature  of  property, 
valid  at  all  events  against  all  extraneous  intrusion  and  capable  of  the  same 
kind  of  transfer  and  devolution  as  o:her  property. 

7.  Same— Proof  as  to  husband's  possession. 

Where  a  husband  and  wife  live  on  her  land,  and  he  does  such  acts  merely 
as  grow  out  of  the  marital  relation  and  which  must  exist  in  every  case 
where  he  lives  with  her  in  her  home  on  her  land,  such  facts  are  insufficient 
to  show  that  he  has  any  legal  possession  of  her  premises  which  can  support 
his  covenants  of  warranty  and  quiet  enjoyment  in  a  deed  of  the  premises 
made  by  his  wife  and  himself  as  grantors. 
"Affirming  64  St.  Rep.  877. 
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8.  Same— Heirs  and  assigns. 

It  is  immaterial  that  a  covenant,  which  is  in  fact  personal  and  does  not 
run  with  the  land,  is  to  the  grantee,  '*  her  heirs  and  assigns." 

9.  Same— Grantor's  lack  of  title. 

In  an  action  against  a  husband  for  breach  of  covenant  of  quiet  enjoy- 
ment contained  m  a  deed  of  his  wife's  land,  executed  by  them,  the  fact 
that  she  had  then  no  title  is  immaterial  in  determining  the  nature  and  char- 
acter of  his  covenants. 

10.  Same— Evidence. 

In  such  action,  the  husband  may  be  asked,  as  a  witness,  whether  or  not 
he  received  any  part  of  the  Consideration  paid  for  and  named  in  the  deed» 
where  the  issue  is  as  to  his  possession  of  the  premises. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  plaintiffs  entered  upon  the  decision 
of  the  court  on  trial  at  circuit 

Joseph  H,  Ghoate,  for  app'lt ;  Edward  M,  Oroutj  for  resp'ts. 

O'Brien,  J. —  The  persistence  of  the  parties  to  this  litigation 
and  the  nature  of  the  questions  involved  brings  it  here  for  the 
third  time  for  review.  The  facts  and  the  law  involved  in  the  con- 
troversy have  been  so  fully  spread  upon  the  records  of  the  court 
on  former  appeals,  first  in  the  second  division  and  subsequently 
here,  that  they  are  all  quite  familiar  and  require  but  a  very  brief 
statement  Mygatt  v.  Coe,  124  N.  Y.  212 ;  85  St  Rep.  289 ;  s.  a, 
W2  N.  Y.  78  ;  58  St.  Rep  408.  The  action  was  co  recover  dam- 
^ges  for  an  alleged  breach  of  the  covenants  of  warranty  and  quiet 
enjoyment  contained  in  a  deed  of  certain  real  estate  in  Brooklyn, 
"^ade  on  the  12th  of  April,  1867,  by  the  defendants  wife,  since 
*leceased,  to  N^ncy  Fisher,  and  in  which  the  defendant  joined.  It 
contained  the  usual  covenants  of  warranty  and  for  quiet  etijoy- 
mentand  was  so  drawn  as  to  appear  to  be  the  acts  of  both  hus- 
band and  wifa  About  two  years  afterwards,  the  grantee,  Mrs. 
Fisher,  mortgaged  the  premises  to  the  plaintiffs  to  secure  the  pay- 
ment of  a  loan  of  $15,000.  This  mortgage  was  subsequently 
foreclosed  and  plaintiffs  took  the  deed  upon  the  sale,  and  it  is  con- 
ceded that  there  was  an  eviction,  there  being  no  dispute  about  the 
fact  that  neither  the  defendant  nor  his  wife  had  any  title  to  the 
property  at  the  time  of  the  conveyance.  The  deed,  however,  was 
given  in  good  faith,  in  the  belief  on  their  part  that  the  title  was 
good. 

The  defendant's  wife,  Almira  S.  Coe,  purchased  the  prop- 
erty July  15,  1858,  for  a  valuable  consideration,  and  took  the 
deed  in  her  own  name  from  a  party  then  in  possession,  as  she 
supposed,  under  good  title.  She  immediately  went  into  possession, 
anj,  with  her  husband,  lived  in  the  house  until  the  conveyance 
to  Nancy  Fisher,  who  also  went  into  possession,  and  conveyed  the 
same,  subject  to  plaintiff's  mortgage,  and  her  remote  grantee,  one 
Leavitt,  was  ejected  by  a  judgment  of  the  court,  November  30, 
1878,  which  adjudged  that  at  the  time  of  the  deed  of  defendant 
and  his  wife  to  Mrs:.  Fisher,  title  paramount  was  in  the  heirs  of 
St.  Rep.,  Vol.  LXX.        8 
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one  Howell.  The  case  had  always  involved  in  it  a  narrow  ques- 
tion of  law,  depending  on  a  narrow  question  of  fact,  and  the  diffi- 
culty has  been,  first,  to  determine  the  nature  and  character  of  the 
proofs  necessary  to  establish  the  fact,  and  then  to  apply  the  law  to 
a  case  resting  upon  some  peculiar  features. 

There  is  no  question  about  the  fact  that  as  to  Mrs.  Coe,  the  de- 
fendant\s  wife,  the  covenants  were  broken.  The  sole  question  is 
in  regard  to  the  liability  of  the  defendant,  her  husband,  also,  since 
he  joined  in  and  made  himself  a  party  to  the  deed.  The  deed 
which  Mi's.  Coe  supposed  gave  her  good  title,  and  under  which 
she  went  into  possession,  ran  to  her  alone,  and  under  the  haben- 
dum clause  she  was  to  have  and  to  hold  the  estate  granted  for  her 
sole  and  separate  use,  the  same  as  if  she  was  unmarried,  free  from 
all  control  or  power  of  disposition  in  her  husband.  When  she 
conveyed  the  estate  so  hcla  by  her  the  husband,  as  we  have  seen, 
joined  in  the  deed,  and  the  question,  in  its  broadest  sense,  is 
whether  this  subjects  him  to  liability  by  reason  of  the  failure  of 
the  title  which  his  wife  assumed  and  covenanted  that  she  had  and 
could  convey.  If  this  was  a  mere  personal  covenant  only,  run- 
ning to  the  immediate  grantee,  and  enforceable  by  him  alone,  and 
not  a  covenant  that  attached  to  and  ran  with  the  land,  passing  by 
the  successive  deeds  to  the  plaintiffs  with  the  land,  then  it  is  ad- 
mitted that  the  action  cannot  be  maintained,  since  it  is  not  claimed 
that  the  plaintiffs  have  any  assignment  of  it,  otherwise  than  through 
their  deed.  It  must  be  regarded  as  the  law  of  this  case  that  privity 
of  estate  is  essential  to  carry  covenants  of  warranty  and  quiet  en- 
joyment to  subsequent  grantees  in  order  to  support  a  right  of  ac- 
tion by  them  against  the  original  covenantor,  when  there  is  an  evic- 
tion by  paramount  title.  It  was  so  held  by  a  majority  of  the 
Second  D.ivision  when  the  case  was  there,  and  we  f^lt  constrained, 
wlien  the  case  was  here,  to  follow  that  doctrine.  142  N.  Y.  82  ; 
58  St  Rep.  408.  The  origin  of  that  rule,  the  reasons  upon  which 
it  rests  and  its  force  as  a  recognized  legal  principle,  are  all  elabo- 
rately discussed  in  the  opinions  on  the  former  appeals,  and  it  can 
serve  no  useful  purpose  to  resume  the  discussion.  The  dissenting 
opinion  of  Judge  Bradley,  who  spoke  for  the  minority  on  the 
first  appeal,  is  a  clear  and  forcible  argument  in  support  of  the 
view  that  any  covenant  made  by  a  stranger  to  the  title,  but  for  the 
benefit  of  the  land,  which  relates  to  the  estate  and  tends  to  enhance 
its  value,  attaches  to  the  land  as  a  part  of  the  estate  and  passes  by 
the  grant  The  distinction  between  personal  covenants  in  deeds 
and  those  which  run  with  the  land  was  made  at  a  time  when,  by 
the  common  law,  choses  in  action  were  not  assignable,  and  this 
circumstance  doubtless  was  an  element  in  the  process  of  reasoning 
through  which  the  rule  was  established.  Since  choses  in  action 
are  now  assignable  it  may  well  be  doubted  whether  the  reason  of 
the  rule  still  exists  in  all  its  force.  When  a  person,  who  is  a 
stranger  to  the  title,  consents  to  become  a  party  to  the  conveyance 
for  the  benefit  of  the  land  and  in  order  to  enhance  the  value  of 
the  estate  conveyed,  it  is  not  difficult  to  suggest  arguments  based 
upon  reason  and  justice  for  holding  him  to  his  stipulation  in  favor 
of  a  remote  as  well  as  an  immediate  grantee.  But  the  law  for  this 
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case,  at  least,  seems  to  be  settled  otherwise,  aud  doubtless  accord- 
ing to  the  weight  of  authority,  so  that,  in  the  language  of  Judge 
FixcH,  when  the  case  was  here  before,  **Reserving  freedom  of 
thought  and  action,  when  the  case  becomes  a  precedent  only,  we 
must  here  and  now,  in  the  same  action,  between  the  same  parties, 
accept  without  criticism  what  has  been  decided/'  Another  point 
has  also  been  settled  upon  the  former  appeals,  and  that  is,  thct 
legal  possession  of  land,  though  the  lowest  interest  or  title  that  a 
peraon  can  have,  is  an  estate  therein,  capable  of  being  conveyed, 
and  when  conveyed  creates  a  sufficient  privity  of  estate  between 
grantor  and  grantee  to  carry  the  covenants  of  warranty  and  quiet 
enjoyment  through  successive  conveyances  to  a  remote  grantee. 
142  N.  Y.  78 :  58  St.  Rep.  408.  The  trial  court  has  found  as  a 
fact  that  the  defendant  was  in  possession  at  the  time  of  the  con- 
veyance, and  the  case  is  thus  narrowed  to  the  inquiry  whether 
that  finding  is  supported  by  evidence. 

There  is  really  no  evidence  from  which  that  fact  could  have 
been  found  unless  such  acts  as  grow  out  of  the  marital  relations,  and 
which  must  exist  in  every  case  where  a  husband  lives  with  his 
wife  in  her  house  or  upon  her  land,  are  to  be  deemed  sufficient 
It  was  shown  that  the  defendant  lived  in  the  house  with  his 
family ;  that  he  paid  while  there  some  small  bills  for  repairs ;  that 
on  one  occasion  the  taxes  on  the  property  and  the  defendant's  per- 
sonal taxes  were  paid  in  one  payment,  but  by  whom  did  not  ap- 
pear. The  defendant  denied  that  he  had  any  right  to  or  interest 
in  the  property  of  any  kind  whatever.  If  it  is  to  be  held  that  upon 
this  state  of  facts  the  defendant  had  the  legal  possession  of  the 
property,  and  so  an  estate  in  it,  that  result  must  follow  in  every 
case  where  husband  and  wife  live  together  on  the  wife's  real  estate. 
The  presumption  is  that  the  legal  possession  follows  the  ownership 
of  tlie  land  Hence,  it  was  necessary  to  show  that  the  wife,  by 
some  act  or  agreement  on  her  part,  express  or  implied,  had  sur- 
rendered to  the  husband  some  interest  in  the  property  or  domin- 
ion over  it  which  necessarily  took  from  her  at  least  some  risrht  or 
incident  ordinarily  pertaining  to  the  absolute  ownership  of  real 
estate.  The  husband  could  acquire  no  estate  capable  of  sale  or 
conveyance,  not  even  the  lowest  known  to  the  law,  without  abridg- 
ing to  the  same  extent  tbat  of  the  wife.  Whatever  interest  he 
gained  she  must  have  lost  The  legal  possession  of  land  which  is 
sufficient  to  carry  the  covenants  upon  a  conveyance  must  be  a  right 
or  interest  in  the  nature  of  property,  valid,  at  all  events,  against 
all  extraneous  intrusion  ana  capable  of  the  same  kind  of  tranter 
and  devolution  as  other  property.  It  is  difficult  to  conceive  how 
two  persons  can  have  such  a  possession  of  the  same  thing  at  the 
same  time.  The  wife  in  this  case  ceitainly  acquired  such  a  pos- 
session upon  the  conveyance  to  her,  and  there  was  no  evidence  to 
warrant  the  conclusion  that  she  had  in  any  way  transferred  it  to 
the  husband.  StaniUy  v.  The  NaL  Union  Bank,  115  N.  Y.  124. 
23  SL  Rep.  966 ;  T%ird  National  Bank  v.  Otienther,  123  N.  Y.. 
669;  34  St  Rep.  478;  Bunker  v.  Band,  19  Wis.  254;  Sm/l  v. 
Agnes,  33  id.  230 ;  Bedjield  v.  U.  &  S.  B,  R  Co.,  25  Barb.  54 ; 
B-ddoe's  Exrs,  v.  Wadsworth,  21  Wend.  124 
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All  that  was  decided  in  the  case  of  Alexander  v.  FTard^  64  N. 
Y.  228,  was  that  certain  facts  were  shown  which  were  competent 
to  submit  to  the  jury  on  the  question  whether  the  wife  had  in  fact 
put  the  husband  in  possession.  They  were  stated  by  the  court  in 
the  opinion  as  follows: 

*'It  appeared  in  evidence  that  the  plaintiff  had  built  the  house 
on  his  wife's  farm  ;  that  he  moved  his  family  into  it,  consisting  of 
hi3  wife  and  several  children,  and  had  lived  there  with  his  family 
for  six  years;  during  which  time  he  testified,  without  objection^ 
that  he  had  been  in  possession  of  the  house  and  had  control  of  it^ 
It  further  appeared  tliat  he  operated  the  farm  in  his  own  name, 
owned  the  stock  upon  it,  cultivated  it  and  provided  for  his  family. 

**We  think  from  tliese  facts  that  the  jury  might  well  have  in- 
ferred that  his  wife  had  put  him  in  possession  of  the  farm  and 
consented  to  his  building  upon  and  occupying  and  cultivating  it 
in  his  own  name  and  on  his  own  account,  for  the  support  of  him- 
self and  the  family." 

It  is  scarcely  necessary  to  say  that  there  was  no  evidence  in  this 
case  of  such  a  character.  So,  we  think,  that  there  was  no  evidence 
to  sustain  a  finding  of  any  such  possession  in  the  husband  as  to 
carry  to  the  plaintiffs  the  covenants  of  warranty  and  quiet  enjoy- 
ment 

There  is  another  question  in  the  case  which  may  arise  upon  a 
new  trial  and  should,  therefore,  be  noticed.  The  defendant  was  a 
witness  in  his  own  behalf  and  his  counsel  propounded  to  him  the 
question  whether  he  had  received  any  part  of  the  consideration 
expressed  in  the  deed  which  contained  the  covenant,  and  if  so 
what  part?  This  question  was  objected  to  by  the  plaintiffs'  coun- 
sel on  the  ground  that  the  consideration  is  expressed  in  the  deed. 
The  court  sustained  the  objection  and  the  defendant's  counsel  ex> 
cepted. 

This  question  was  not  admissible  to  vary  or  contradict  the 
term  or  legal  effect  of  the  deed  or  the  covenants,  or  on  the 
question  of  damages.  Whatever  answer  was  given  it  could  not 
affect  the  validity  of  the  deed  or  the  legal  effect  of  tlie  covenant. 
It  would  still  remain  his  deed  and  his  covenant,  supported  by  a 
sufficient  consideration,  and  binding  upon  him  according  to  it» 
nature  and  legal  effect  Tlie  question,  and  the  only  qaestion, 
was  whetlier  the  covenant  ran  with  the  land,  and  that  turned  upon 
the  vital  issue  of  possession  in  the  defendant  at  the  time  it  was 
made,  an  independent  fact  not  at  all  governed  by  the  terms  of 
the  conveyance.  This  issue  the  court  determined  in  favor  of  the 
plaintiffs,  and  the  exclusion  of  any  material  or  competent  evidence 
offered  by  the  defendant  on  that  issue  must  be  regarded  as  error. 
We  think  the  question  was  competent  since  it  had  or  might  have 
had  some  bearing  upon  the  issue  of  possession.  The  plaintiffs 
had  the  right  to  show  and  did  show  all  the  acts  and  dealings  of 
the  defentlant  in  regard  to  the  property,  and  it  is  just  as  clear 
that  the  defendant  could  explain  or  contradict  such  testimony. 
It  would  have  been  competent  for  either  party  on  such  an  issue 
to  show  that  the  defendant  received  the  rents  and  profits  of  the 
property  during  the  time  that  the  title  stood  in  his  wife's  name,  or 
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the  contrary,  as  the  fact  might  be.  So,  also,  it  was  competent  for 
the  plaintiflb  to  prove,  if  they  could,  that  the  defendant  received 
the  consideration  or  some  part  of  it  upon  a  sale  of  the  house,  since 
that  fact  would  have  some  bearing  upon  his  relations  to  the  prop- 
erty. If,  for  example,  he  had  received  the  consideration  of 
$13,500  expressed  in  the  deed,  or  some  part  of  it,  the  presump- 
tion would  be  that  he  received  it  in  virtue  of  some  right  to  it  or 
some  interest  or  estate  in  the  land,  legal  or  equitable,  atid  this 
fact  the  plaintiffs  were  permitted  to  prove  by  the  recitals  of  the 
deed.  The  true  moaning  and  effect  of  the  ruling  of  the  learned 
trial  judge  was  that  the  receipt  by  the  defendant  of  the  considera- 
tion, or  some  part  of  it,  upon  the  sale  was  conclusively  established 
by  the  recitals  in  the  deed,  and  it  was  not  open  to  the  defendant 
to  contradict  these  recitals  by  showing  that  the  fact  was  otherwise. 
The  question  was  not  whether  there  was  in  fact  a  consideration, 
for  the  conveyance,  but  who  received  that  consideration  and  that 
inquiry  was  open  to  the  defendant,  not  for  the  purpose  of  affect- 
ing ihe  validity  or  construction  of  the  deed,  but  simply  because  it 
threw  some  light  upon  the  issue  of  possession  which  was  collater- 
ally involved  in  the  casa  The  deed  or  its  recitals  could  not  con- 
clude either  party  as  to  any  fact  bearing  upon  the  question  of 
legal  possession  at  the  time  that  the  covenant  was  made.  That 
being  an  issue  entirely  outside  and  independent  of  the  terms  of 
the  deed,  any  fact  bearing  upon  it  was  open  to  all  competent 
proof,  though  there  might  be  a  recital  in  regard  to  this  fact  one 
way  or  the  other  in  the  deed  itself.  A  deed  is  not  conclusive 
evidence  of  every  fact  recited  in  it,  and  this  is  especially  true 
when  that  fact  becomes  material  upon  some  issue  or  question 
merely  collateral  or  incidental  to  the  deed.  The  truth  in  such 
cases  may  be  shown  without  any  violation  of  the  rule  which 
excludes  parol  proof  to  contradict  or  vary  the  terms  or  legal  effect 
of  a  written  instrument.  The  writing  was  never  intended  to 
embody  or  be  evidence  of  the  fact  of  possession  in  any  one  when 
the  covenant  was  made,  nor  of  any  fact  involved  in  or  bearing 
upon  that  question.  Certainly  it  was  not  conclusive  evidence. 
The  proof  offered  did  not  tend  in  any  just  sense  to  contradict  or 
vary  any  right  or  liability  depending  upon  the  terms  of  the 
instrument,  but  it  had  a  bearing  upon  another  and  independent 
fact  to  which  the  deed  was  collateral.  Wheeler  v.  Billings^  38 
X.  Y.  263;  Van  Brunt  v.  Day,  81  id.  251;  Condit  v.  Cowdrey, 
123  id.  463;  34  St.  Rep.  107;  1  Greenlf.  on  Ev.  §  87;  Am. 
AEnnr.  Ency.  of  Law,  vol.  7,  p.  95,  art  92 ;  Jf'Crea  v.  Purmont^ 
16  Wend.  460 ;  Baird  v.  Baird,  145  N.  Y.  659.  It  was  upon 
that  fact  that  the  nature  and  duration  of  the  covenant,  whether 
personal  or  attaching  to  the  land,  depended.  The  writing  was 
never  intended  to  be  the  repository  of  it  or  of  any  subordinate 
fact  relating  to  the  inquiry,  and  the  defendant  might  prove  it  out- 
aide  of  the  deed. 

We  do  not  think  that  the  fact  that  the  covenant  in  question 
wn  to  the  grantee,  "  her  heirs  and  assigns,"  is  material.  What- 
ever confusion  may  exist  in  the  cases  with  reference  to  the  use  of 
these  words,  it  is  clear  that  they  cannot  dispense  with  some 
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privity  of  estate  in  order  to  carry  the  covenant  with  the  land,  and 
It  has  never  been  held  that  a  covenant  which,  in  its  nature  or 
otherwise,  is  personal,  is  made  to  run  with  the  land  by  the  mere 
employment  of  these  words.  Rawle  on  Gov.  §§  2,  208 ;  Norcross 
v.  James,  140  Muss.  188 ;  Dart  on  Vend.  &  P.  (5th  ed.)  777,  778 ; 
Sugden  on  Vendors,  577,  578 ;  Hard  v.  Curtis,  19  Pick.  459  ; 
Jacques  v.  Short,  20  Barb.  269;  Andrews  v.  Appeal,  22  Han,  430: 
Olark  V.  Deuoe,  124  N.  Y.  120 ;  35  St  Rep.  206 ;  Dexter  v.  Beard, 
130  N.  Y.  549 ;  42  St.  Rep.  603 ;  Mj/gatt  v.  Ooe,  142  N.  Y.  78 ; 
58  St.  Rep.  408. 

The  circumstance  that  the  wife  had  no  title  when  she  conveyed 
has  no  force  when  determining  the  nature  and  character  of  the 
covenants.     That  question  must  be  determined  as  if  she  had. 

The  judgment  should  be  reversed,  and  new  trial  granted,  with 
costs  to  abide  the  event 

Haight,  J.  (dissenting). — On  the  15th  day  of  July,  1858,  one 
Ebenezer  L.  Roberts  conveyed  to  Almira  S.  Coe,  the  wife  of  the 
defendant,  the  premises  in  question.  They  were  thereafter 
occupied  by  Mrs.  Coe  and  the  defendant  as  a  famil}''  residence 
until  1867,  at  which  time  they  both  executed  a  deed  purporting 
to  convey  the  same  to  Nancy  Fisher.  The  deed  contained  full 
covenants,  including  that  of  warranty,  with  an  acknowledgment 
of  the  receipt  of  the  consideration  to  them  in  hand  paid.  Posses- 
sion was  thereupon  surrendered  to  Nancy  Fisher,  who  thereafter 
executed  and  delivered  to  the  plaintiffs  a  bond  and  mortgage  to 
secure  a  loan  of  $15,000.  The  premises  were  subsequently  con- 
veyed to  Fuller  and  then  to  Leavitt  In  1878  the  Leavitts  were 
ejected  by  a  judgment  of  the  court,  at  the  instance  of  parties 
claiming  to  be  heirs  of  one  Ephraim  H.  Howell,  by  title  [)iira- 
mount  to  that  of  Roberts,  the  grantor  of  Mrs.  Coe,  which  judg- 
ment was  aflSirmed  by  this  court.  Dunning  v.  Leavitt,  85  N.  Y. 
30.  The  plaintiffs  then  foreclosed  their  mortgage,  and,  upon  the 
sale,  bid  in  the  premises  for  a  sum  less  than  the  amount  owing  to 
them  and  a  deficiency  judgment  for  $2,000  was  entered,  which  has 
never  been  paidf  In  November,  1881,  the  plaintiffs  obtained  an  order 
opening  the  judgment  in  ejectment  and  permitting  them  to  be 
added  as  parties  defendant  Upon  the  trial,  judgment  went 
against  them,  which  was  subsequently  affirmed  in  this  court 
95  N.  Y.  617.  This  action  was  then  brought  against  the  defend- 
ant for  breach  of  the  covenants  embraced  in  the  deed  of  quiet 
enjoyment  and  of  warranty,  Mrs.  Coe  having  in  the  meantime 
died.  The  plaintiff  recovered  upon  the  trial  and  the  judgment 
came  to  this  court  for  review.  It  was  heard  by  the  second  divi- 
sion and  reported  in  124  N  Y.  212;  35  St  Rep.  289.  The  maia 
question  there  considered  was  whether  the  defendant's  covenants 
of  warranty  and  quiet  enjoyment  ran  with  the  land  and  were 
available  by  a  subsequent  grantee.  It  was  held  by  a  majority  of 
the  court  that  the  defendant  being  a  stranger  to  the  fee,  his 
covenants  did  not  run  with  the  land,  and  a  new  trial  was  ordered. 
Upon  the  re- trial  judgment  was  entered  for  the  defendant,  but 
upon  the  findings  of  fact  at  the  time  of  making  the  conveyance 
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the  defendant  was  in  possession  of  the  property,  consisting  of  a 
plot  of  land  with  a  dwelling  house  thereon,  being  there  domiciled 
and  residing  with  his  family ;  and  that  upon  the  execution  and 
deliveiT  of  the  deed  the  defendant  moved  out  of  tlie  premises  and 
Burrendered  them  to  the  grantee,  who  thereupon  went  into  posses- 
sion of  the  sama  Upon  the  second  review  in  this  court  these 
findings  were  considered  in  connection  with  the  acknowledgment 
in  the  deed  that  the  consideration  was  "  to  them  in  hand  paid," 
being  both  the  defendant  and  his  wife,  together  with  the  pro- 
vision in  the  covenant  running  to  "  heirs  and  assigns."  It  was  then 
determined  that  the  defendant,  being  in  possession  of  the  land,  had 
«in  estate  which  he  could  convey,  and  having  transferred  the  same 
with  the  covenants  named  to  a  grantee,  his  heirs  or  assigns,  and 
receiving  some  part  of  the  consideration,  the  covenants  would  be 
deerne*!  to  run  with  the  land.  Another  trial  was  had  resulting  in 
a  judgment  for  the  plaintiff.  The  facts  as  now  found  are  a  follows: 
"  Prior  to  the  said  conveyance  the  defendant  had  incurred  and 
paid  charges  for  maintaining  said  premises  and  keeping  the  same 
in  repair ;  that  he  had  also  paid  tne  taxes  thereon  in  the  years 
1864  and  1865 ;  that  at  the  time  of  the  said  conveyance  he  was  in 
control  and  had  dominion  over  the  said  premises  and  exercised 
acts  of  control  and  dominion  ;  that  at  the  time  of  the  said  convey- 
ance the  said  Almira  S.  Coe  resided  in  said  premises  with  her 
husband,  the  defendant,  as  a  member  of  his  family ;  that  when 
the  said  conveyance  was  so  made  and  delivered,  the  defendant 
was  m  possession  of  the  said  real  property,  consisting  of  a  plot  of 
land  with  a  dwelling  house  thereon,  being  there  domiciled  and 
raiding  with  his  family ;  that  upon  the  execution  and  delivery  of 
the  said  conveyance  the  defendant  moved  out  of  the  said  premises 
and  surrendered  the  same  to  the  said  grantee,  who  thereupon  went 
into  the  possession  thereot"  It  is  thus  apparent  that,  upon  the 
law  as  heretofore  deterniined  by  this  court,  the  judgment  now 
entered  must  stand  if  these  findings  are  sustained.  Exceptions 
have  been  filed  which  call  them  in  question  and  require  us  to 
determine  whether  there  is  any  evidence  to  sustain  them.  Several 
witnesses  testified  that  they  were  acquainted  with  the  defendant 
and  that  he  lived  on  the  premises  in  question  with  his  wife  and 
family,  for  a  number  of  years ;  that  when  he  moved  out  Mrs. 
Fisher  moved  in.  Other  witnesses  testified  that  the  defendant 
ordered  and  paid  for  plumbing  in  the  house  and  repairs  thereon 
from  time  to  time;  that  he  paid  the  taxes  during  the  years  1864: 
and  1865,  and  exercised  control  and  dominion  over  the  premises. 
This  is,  in  substance,  the  evidence,  and  it  is  not  controverted. 
Does  it  sustain  the  findings  and  establish  such  a  possession  as 
amounts  to  some  privity  of  estate?  We  confess  that  the  question 
presented  is  a  close  one  and  may  not  be  free  from  doubt.  At 
common  law  there  could  be  no  question  but  that  the  defendant 
would  be  liable  upon  his  convenants,  for,  in  the  real  property  of 
the  wife  the  husband  had  an  estate  during  coverture,  and  also 
during  his  life,  if  there  was  issue  of  the  marriage.  Knapp  v.  Smith, 
27  N.  Y.  277.  Under  the  Married  Women's  Act  of  1848  and 
1849,  the  wife  took  absolute  title  to  her  real  property  as  though 
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she  were  unmarried  and  no  estate  vested  in  the  husband  during 
coverture.  He  still  may  have,  liowever,  an  estate  during  life  if 
there  be  a  child  of  the  marriage  born  alive,  but  this  may  be  cut  off 
by  a  conveyance  by  the  wife  during  her  lifetime.  The  husband 
still  remains  the  head  of  the  family,  in  duty  bound  to  support  his 
wife  and' children  and  furnish  them  a  suitable  home  or  house  in 
-which  to  reside.  He  may,  with  the  consent  of  his  wife,  live  upon 
the  premises  owned  by  her,  he  may  work  the  farm,  raise  crops 
thereon,  may  own,  care  for  and  raise  cattle,  and  build  a  house 
thereon,  and  where  this  is  done  with  the  consent  of  the  wife  it 
may  be  inferred  that  he  has  been  put  into  possession  by  her,  and 
being  in  possession  could  maintain  an  action  for  trespass.  Alex- 
under  v.  Hard,  64  N.  Y.  228.  Where  a  party  enters  on  woodland 
and  cuts  wood  and  does  other  acts  thereon  as  owner,  he  thereby 
becomes  seized  of  the  land  as  against  every  one  but  the  true 
owner,  though  his  acts  do  not  constitute  the  disseizin  of  such 
owner,  and  if  he  conveys  by  deed,  his  possessory  title  passes  to 
his  grantee  and  his  covenant  of  warranty  would  run  with  the  land 
and  he  becomes  answerable  thereon  to  his  grantees  assignee  if 
ousted  by  the  true  owner.  Slater  v.  Raivson^  6  Mete.  439.  Pos- 
session of  lands  means  a  foothold,  an  actual  entry,  a  possession  in 
fact,  a  standing  upon  it,  an  occupation  of  it  Churchill^.  Onder- 
donk^  59  N.  Y.  134-136.  It  is  denoted  by  the  exercise  of  nets  of 
dominion  over  it,  in  making  the  ordinary  use  of  and  taking  the 
ordinary  profits  from  it,  caring  for  it,  having  it  in  one's  power  and 
under  iiis  control.  Brown  v.  Volkening,  64  N.  Y.  80 ;  Williams 
v.  Buchanan^  1  Ired.  Law  (N.  C),  535  540.  Sole  and  exclusive 
possession  we  do  not  understand  to  be  necessary.  Privity  of 
estate  may  exist  where  the  possession  is  joint.  The  defendant 
may  have  had  a  joint  possession  with  his  wife,  and  this  has  some 
support  in  the  fact  that  they  joined  together  in  the  covenants  pro- 
viding that  they  shall  extend  to  the  heirs  and  assigns  of  the 
grantee,  thus  a|)parently  intending  that  it  should  run  with  the 
land.  Mygatt  v.  Goe,  142  N.  Y.  78-87 ;  58  St  Rep  408.  Some 
criticism  was  made  by  the  counsel  for  the  appellant  in  reference 
to  the  language  used  in  that  opinion,  as  to  the  effect  of  the  words 
*^  heirs  and  assigns,"  that  if  there  was  privity  of  estate  the  coven- 
ants would  run  with  the  land  without  the  words  and  that  their 
use  in  this  connection  was  mere  surplusage.  This  may  be  so,  still 
the  facts  exists  that  they  were  used,  and  being  used,  tend  to  make 
more  clear  and  certain  the  meaning  and  intention  of  the  covenant- 
ors. The  defendant  doubtless  supposed  that  his  wife  had  title  to 
the  premises.  It  turned  out,  however,  that  she  had  only  a  color 
of  title.  Howell  v.  Leavitt^  supra.  The  only  estate  she  in  fact  had 
was  that  of  possession  and  this  she  had  witli  her  husband. 

Upon  the  whole  case,  from  the  fact  that  he  lived  on  the  premi- 
ses with  his  wife  and  family;  that  he  exercised  control  and  man- 
agement thereof,  ordered  and  paid  for  the  plumbing  and  repaii-s, 
paid  the  taxes,  joined  in  the  deed  and  the  covenants  running  to 
the  heirs  and  assigns  of  the  grantee  and  received  some  part  of  the 
consideration,  we  are  inclined  to  the  view  that  we  cannot  say,  as 
a  matter  of  law,  that  the  findings  are  wholly  without  evidence  to 
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sustain  them,  and  that  the  defendant  intended  his  deed  to  be  an 
idle  ceremony  of  no  force  and  effect.  It  would  rather  seem  that 
he  then  thought  he  had  some  interest  or  estate  that  he  could  con- 
vey. 

An  exception  was  taken  by  the  defendant  to  the  exclusion  of 
the  evidence  offered  by  him,  to  the  effect  that  he  received  no  part 
of  the  consideration  expressed  in  the  deed  In  this,  we  think, 
there  was  no  error.  The  deed  was  an  executed  instrument  under 
seal.  It  was  doubtless  competent  for  him  to  show  that  the  con- 
sideration was  less  or  different  from  the  amount  recited ,  or  to 
otherwise  explain  it,  but  he  was  estopped  from  showing  that  it  was 
executed  without  any  consideration  for  the  purpose  of  invalidat- 
ing the  instrument  The  covenants  in  a  deed  are  material  parts 
thereof,  and  if  they  are  dependent  on  consideration  the  effect  of 
the  evidence  offered  would  be  to  invalidate  them.  This  cannot  be 
done  by  parol  evidenca  To  permit  it  would  be  to  deprive  sub- 
sequent grantees  of  rights  reauired  in  good  faith,  relying  upon  the 
covenants  of  the  grantors  ana  his  acknowledgement  of  having  re- 
ceived a  good  consideration  th'^refor.  M^Grea  v.  Purmort,  16 
Wend.  460;  Stackpole  v.  Bobbins,  47  Barb.  212-219;  s.  c. 
affirmed,  48  N.  Y..665;    Hebhard  v.  Haughian,  70  id.  54-59. 

We  have  thus  far  considered  the  case  upon  the  assumption  that 
privity  of  estate  is  essential  in  order  to  cause  the  covenants  to  run 
with  the  land,  and  we  do  not  now  intend  to  question  the  correct- 
ness of  the  determination  of  the  Second  Division  to  the  extent 
that  the  covenants  of  a  stranger  to  the  fee  made  without  considera- 
tion do  not  run  with  the  land.  Whilst  conceding  this,  we  are 
unwilling  to  hold  that  an  agreement  may  not  be  made,  even  by  a 
stranger  based  upon  propc  consideration,  to  warrant  and  defend 
the  tide  of  the  grantee  and  those  that  shall  follow  him.  In  many 
of  our  cities  searching  and  guaranteeing  companies  have  been  or- 
ganized for  this  very  purposa  Such  companies  are  strangers  to 
the  title,  and  have  no  privity  of  estate,  but  for  a  consideration  they 
undertake  to  defend  the  title,  and  we  know  of  no  reason,  either  in 
law  or  morals,  why  they  may  not  intentionally  make  their  guar- 
anty run  with  the  land. 

In  the  case  under  consideration  as  we  have  seen,  the  defendant 
executed  the  covenants  in  question,  expressly  providing  that  they 
should  run  to  "heirs  or  assigns,"  thus  intending  them  to  run  with 
the  land.  The  covenants  were  made  upon  proper  consideration, 
the  receipt  of  which  is  acknowledged  by  hira.  We  think,  there- 
fore, that  it  is  but  just  that  he  carry  out  the  provision  of  his  con- 
tract 

The  other  questions  discussed  have  already  been  considered  in 
the  former  decisions  of  this  court 

•The  judgment  should  be  affirmed,  with  costa 

Andrews,  Ch.  J.,  Peckham  and  Gray,  J  J.,  concur  with 
O'Brien,  J.,  for  reversal. 

Haight,  J.,  reads  dissenting  opinion,  and  Finch,  J.,  concurs 
with  opinion ;  Bartlett,  J.,  concurs  in  result 

Judgment  reversed. 
St.  Rep.,  Vol.  LXX.        9 
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The  People,  Resp't,  v.  Lewis  Altman,  Named  in  the  Indict- 
ment, James  Altman,  App'lt* 

(Court  of  Appeals,  Filed  November  £6,  1895.) 

1.  Crimikal  law— Indictment— Duplicity. 

An  indictment,  which  alleges  the  forging  of  an  indorsement  with  Intent 
to  defraud  a  certain  person  hj  offering  il  to  him  in  payment  for  goods 
purchased,  charges  but  one  offense  and  contains  only  the  plain  and  con- 
cise statement  of  the  act  constituting  the  crime,  which  the  statute  re- 
quires. 

3.  Evidence- Forgery. 

Upon  the  trial  of  an  indictment  for  uttering  a  forged  check,  evidence 
of  other  similar  checks  found  upon  the  person  of  the  defendant  with  the 
forged  check  counted  upon,  without  any  proof  as  to  their  handwriting  or 
as  to  whether  they  were  genuine  or  forged,  is  immaterial  upon  the  ques- 
tion of  intents 

8.  Appeal— Harmless  error. 

The  rule  that  an  error,  committed  upon  a  trial,  may  be  overlooked 
when  the  party  complaining  is  not  injured  thereby,  is  applicable  only  in 
cases  where  the  error  could  by  no  possibility  have  produced  injury. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  third  judicial  department,  entered  upon  an  order, 
which  aflSrmed  a  judgment  of  the  court  of  sessions  of  the  county 
of  Warren,  entered  upon  a  verdict  convicting  defendant  of  the 
crime  of  forgery  in  the  second  degree. 

A,  Armstrong^  Jr,^  for  app'lt ;  Lyman  Jenkins,  for  resp't 

Bartlett,  J. — The  defendant  was  indicted  as  James  Altman, 
but  it  was  subsequently  found  that  his  name  is  Lewis  Altman. 

The  indictment  charged  him  with  forging  the  check  of  James 
Altman  for  twenty-five  dollars  on  the  Glens  Falls  National  Bank, 
and  that  with  the  intent  to  defraud  one  Rufus  M.  Cole  he  forged 
upon  the  back  thereof  the  indorsement  of  one  Henry  EL  Bush, 
and  offered  same  in  payment  for  certain  goods  purchased  of  Cola 

The  defendant  demurred  to  the  indictment  upon  the  ground 
that  more  than  one  crime  was  charged  therein.  The  demurrer 
was  overruled  and  defendant  required  to  plead,  and  we  think 
properly.  It  is  true  the  statute  (Code  of  Criminal  Procedure,  §§ 
278,  279)  provides  that  the  indictment  must  charge  but  one  crime 
and  in  one  form,  except  it  may  charge  in  separate  counts  the 
crime  to  have  been  committed  in  a  different  manner  or  by  differ- 
ent means.  We  do  not  think  this  enactment  in  the  Code  of 
Criminal  Procedure  laid  down  a  new  rule,  but  was  merely  a  codi- 
fication of  the  existing  law. 

The  Penal  Code  makes  both  the  forging  of  an  instrument 
(§  511)  and  the  uttering  thereof,  knowing  it  to  be  forged  (§  621), 
forgery  in  the  second  degrea 

It  may  well  be  that  one  person  may  forge  the  instrument  and 
another  utter  it,  and  it  is  evident  that  both  acts  should  be  deemed 
equally  criminaL 

In  the  indictment  now  before  us  the  crime  charged  was  the 
forgery  of  the  indorsement  of  BL  BL  Bush,  with  the  intent  to 

'  Reversing  67  St.  Rep.  634. 
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defraud  Rufus  M.  CJole.  It  charges  but  one  offense,  and  contains 
only  the  plain  and  concise  statement  of  the  act  constituting  the 
crime  which  the  statutes  requires.  Code  of  Criminal  Procedure, 
§275. 

The  allegation  that  the  defendant  offered  the  check  with  the 
forged  indorsement  thereon  to  Cole  in  payment  for  goods  pur- 
chased does  not  charge  a  separate  offense,  refers  to  one  trans- 
action, and  avers  a  fact  which  the  people  were  bound  to  prove 
before  they  could  convict. 

There  is  nothing  in  the  previous  decisions  of  this  court  laying 
down  a  different  rule  of  criminal  pleading. 

The  counsel  for  the  defendant  referred  to  two  cases. 

In  People  v.  Tower,  135  N.  Y.  457 ;  48  St  Rep.  438,  the  only 
point  decided  was  that  assuming  the  offenses  of  forgery  and  utter- 
ing the  forged  instrument  could  not  be  united  in  the  same  indict- 
ment the  remedy  is  by  demurrer,  and  where  not  so  tnken  the 
objection  is  waived. 

In  People  v.  Adler,  140  N.  Y.  331 ;  55  St  Rep.  669,  the  de- 
fendant was  charged  with  the  crime  of  forgery  in  the  second 
degree,  and  the  first  count  in  the  indictment  charged  him  with 
forging  a  certain  written  instrument  set  forth,  while  the  second 
count  charged  him  with  uttering  it 

The  defendant  demurred  and  the  demurrer  was  overruled;  this 
court  sustained  the  ruling. 

It  may  very  well  happen  that  when  the  district  attorney  is 
drawing  an  indictment  lor  forgery  in  the  second  degree  he  may 
be  in  doubt  as  to  whether  he  can  prove  the  forging,  or  the  utter- 
ing, and  it  would  be  prudent  and  proper  pleading  to  set  forth  the 
offense  in  two  counts  as  in  Peoph  v.  Adler. 

But  in  the  case  at  bar  the  offense  charged  was,  as  already 
pointed  out,  the  forging  of  an  indorsement  with  the  intent  to  de- 
fraud a  certain  person  by  offering  it  to  him  in  payment  for  goods 
purchased,  and  there  is  nothing  in  either  of  the  cases  cited  render- 
ing improper  to  set  forth  such  a  state  of  facts  in  one  count  of  the 
indictment 

While  we  have  reached  the  conclusion  that  this  conviction 
must  be  reversed  on  other  grounds,  we  have  dealt  at  length  with 
the  question  presented  on  the  demurrer  to  the  indictment  in  order 
to  settle  a  pomt  of  criminal  pleading  about  which  some  confusion 
seems  to  exist 

When  the  prisoner  was  arrested  the  sheriff  searched  him  and 
found  upon  his  person  not  only  the   forged  check   and  indorse 
ment  which   are  set  forth  in  the  indictment,  but  sundry  other 
i)apers. 

One  paper  purported  to  be  the  check  of  W.  B.  Miller,  dated  at 
Hudson,  N.  I.,  September  6,  1894,  drawn  on  the  Farmers'  Na- 
tional Bank  for  one  hundred  dollars  and  indorsed  by  H.  H.  Busch, 
being  the  same  indorsement  as  appears  upon  the  check  set  forth 
in  the  indictment.  Another  paper  purported  to  be  the  check  of 
W.  B.  Young,  dated  at  Glens  Falls,  September  6,  1894,  drawn  on 
the  Glens  Falls  National  Bank  for  one  hundred  dollars;  this 
check  bore  no  indorsement 
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Another  paper  contained  nothing  but  the  letters  and  word 
"H.  R  Bush." 

In  addition  to  the  above  there  were  six  blank  checks,  Mer- 
chants' National  Bant,  Glens  Fails,  N.  Y.;  two  on  First  National 
Bank,  Saratoga  Springs,  N.  Y;  one.  Farmers'  National  Bank^ 
Hudson,  N.  Y.  ^ 

At  the  trial  the  district  attorney  offered  in  evidence  the  instru- 
ment set  forth  in  the  indictment  and  which  had  been  tendered  by 
the  defendant  to  Rufus  M.  Cole  in  payment  for  goods  and  the  in- 
dorsement upon  which  had  been  proved  a  forgery. 

While  this  paper  was  found  upon  the  person  of  the  defendant 
it  was  material,  wjis  fully  proved  and  properly  received,  notwith- 
standing the  objections  of  the  defendant 

Thereupon  the  district  attorney  offered  in  evidence  other  papere 
found  on  the  person  of  the  defendant  and  which  we. have  already 
described,  without  giving  any  proof  as  to  their  handwriting  or  as 
to  whether  they  were  genuine  or  forged. 

The  defendant's  counsel  objected  in  these  words,  viz.:  "De- 
fendant objects  as  immaterial  and  not  set  out  in  the  indictment 
and  incompetent" 

The  record  then  states : 

"Objection  overruled  and  papers  received  in  evidence  as 
marked  as  bearing  upon  the  question  of  the  intent  with  which  the 
act  was  committed.     Exception  to  the  defendant'* 

These  papers  were  exhibited  to  the  jury,  and  it  may  very  well 
be  that  the  two  checks  duly  filled  out  and  already  described  were 
regarded  by  them  as  other  instruments  forged  by  the  defendant, 
although  no  proof  as  to  their  character  had  been  offered. 

There  was  no  attempt  to  bring  the  case  within  the  rule  laid 
down  by  this  court,  that  upon  the  trial  of  an  indictment  for 
forgery  by  uttering  a  forged  check,  and  as  bearing  upon  the  ques- 
tion of  guilty  knowledge  of  defendant,  it  is  competent  to  prove 
the  utterinor  by  him  of  other  forged  checks  upon  other  occasions. 
People  V.  Everhardi,  10-t  N.  Y.  591 ;  5  St  Rep  793. 

It  is  impossible  to  say  that  the  defendant  was  not  prejudiced  by 
these  papers  admitted  against  his  objection.  The  rule  that  an 
error  committed  upon  a  trial  may  be  overlooked  when  the  party 
complaining  was  not  prejudicea  thereby  is  only  applicable  in 
cases  where  the  error  could  by  no  possibility  have  produced  in- 
jury.    Stokes  V.  People,  53  N.  Y.  164 

We  think  the  papers  were  clearly  incompetent  evidence,  and 
their  admission  was  error,  and  the  judgment  of  conviction  should 
be  reversed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Eugene  H.  Ladd  et  al,  Eesp'ts,  v,  ^tna  Insurance  Company, 

AppUt'  • 

{Gourt  of  Appeals,  Filed  November  S6,  1896.) 

Insurance — Firb— Vacant  or  unoccupied. 

The  mere  temporary  cessation  of  the  operation  of  the  machinery  in  a 
manufacturing  establishment  by  reason  of  sickness,  break  down,  low 
water  or  other  unavoidable  cause,  though  it  is  not  the  intent  of  the  in- 
sured to  cease  operating  or  to  allow  the  premises  to  become  vacant  or  un- 
occupied, does  not  come  within  the  terms  of  a  standard  fire  insurance 
policy,  avoiding  it  in  case  the  premises  become  vacant  or  unoccupied. 

Appeal  from  order  of  the  general  term  of  the  supreme  court  iu 
the  third  judicial  department  which  reversed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by  the  court  and 
.  granted  a  new  trial 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

A.  H.  Sawyer^  for  app*lt ;  John  P.  Kellas,  for  resp'ts. 

Bartlett,  J. — This  action  was  brought  to  recover  on  a  policy 
of  insurance  covering  a  frame  water-power  saw-mill  building  and 
machinery  con taineci  therein.  The  policy  was  issued  to  plaintiffs 
as  owners  of  the  property,  and  ran  for  one  year  from  February 
26th,  1891 ;  the  property  was  totally  destroyed  by  fire  January 
9th,  1892. 

On  June  29,  1891,  the  plaintiffs  entered  into  a  written  contract 
to  sell  the  property  to  King  and  Trushaw,  and  the  latter  at  once 
entered  into  possession  and  occupancy  and  operated  the  property, 
as  plaintiffs  claim,  until  its  destruction  by  fira 

On  the  30th  of  June,  1891,  an  indorsement  was  made  on  the 
policy  by  the  agent  of  the  defendant  to  the  effect  that  title  was  in 
King  and  Trusnaw,  and  loss,  if  any,  payable  to  the  plaintiffs  as 
their  interest  might  appear. 

•Is  was  one  of  the  questions  litigated  on  the  trial  whether  the 
plaintiffs  gave  defendants  such  notice  of  the  change  of  interest  as 
wa3  required  by  the  terms  of  the  policy,  in  view  of  the  fact  that 
the  legal  title  was  not  vested  in  King  and  Trushaw  at  the  time 
of  the  fire,  although  the  indorsement  on  the  policy  stated  that  it 
was. 

Prior  to  the  commencement  of  this  action  King  and  Trushaw 
assigned  to  plaintiffs  all  their  claims  under  the  policy. 

As  it  is  a  well-settled  rule  that  in  determining  the  correctness  of 
a  nonsuit  the  plaintiff  is  entitled  to  the  most  favorable  inferences 
deducible  from  the  evidence,  and  all  contested  facts  are  to  be 
deemed  established  in  his  favor,  it  will  be  assumed,  for  the  pur- 
poses of  this  appeal,  that  the  plaintiffs  fully  complied  with  the 
provisions  of  the  policy  as  to  change  of  interest,  and  were  autho- 
rized to  bring  this  action  to  recover  any  amount  due  from  de- 
fendant by  reason  of  the  loss.  Rehberg  v.  The  Mayor y  etc,,  91 
N.  Y.  141 ;  WeU  v.  R  Z>.,  R  R  Jc  B.  R  R  Co.,  119  id.  152 ;  28 
St  Rep.  944 

1  Affirming  53  St.  Rep.  744. 
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The  ^tna  Insurance  Company  defends  this  action  mainly  on 
the  ground  that  the  plaintiffs  were  conducting  a  manufacturing 
establishment,  and  that  for  more  than  ten  consecutive  days  they 
had  ceased  to  operate  it  as  such  and  had  allowed  it  to  become 
vacant  or  unoccupied. 

The  material  portion  of  the  policy  now  to  be  construed  read  as 
follows,  viz.: 

"  This  entire  policy,  unless  otherwise  provided  by  agreement 
endorsed  hereon  or  added  hereto,  shall  be  void  *  ♦  *  if  the 
subject  of  insurance  be  a  manufacturing  establishment  and  *  *  * 
ii  cease  to  be  operated  for  more  than  ten  consecutive  days  *  *  * 
or  if  a  building  herein  described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  become  vacant  or  unoccupied  and  so 
remain  for  ten  days." 

The  facts,  as  the  plaintiffs  are  entitled  to  claim  them  by  the 
record  as  now  presented,  are  as  follows,  viz.:  After  King  and 
Trushaw  entered  into  contract  to  purchase  the  insured  property 
they  took  possession  at  once  and  made  extensive  repairs ;  King 
lived  near  the  property  and  was  the  sawyer,  and  Trushaw  resided 
some  ten  miles  away  ;  King,  with  an  assistant,  ran  the  mill  until 
about  December  11th,  1891,  when  he  was  taken  ill  and  compelled 
to  discontinue  work. 

It  further  appears  by  the  testimony  of  Trushaw  that  he  was 
at  the  mill  on  Tuesday,  three  or  four  days  before  the  fire,  and  ob- 
served that  there  was  considerable  lumber  piled  up  in  and  around 
the  mill,  and  there  were  also  logs  there  ;  the  witness  testified  that 
on  this  occasion  he  sawed  two  logs,  planed  them  and  drew  them 
home ;  he  also  swears  that  owing  to  King's  continued  illness  he 
had  promised  him  to  come  the  next  Monday  and  saw  up  some 
hundred  or  hundred  and  fifty  logs  which  had  been  delivered  at 
the  mill,  but  that  he  was  prevented  from  so  doing  by  the  fira 

Lucy  King,  the  wife  of  King,  was  called  as  a  witness  by  de- 
fendant, and  testified  that  her  husband  was  dead  ;  she  corroborated 
Trushaw  as  to  his  running  the  mill  the  Tuesday  before  the  firfe  ; 
she  also  swore  that  during  her  husbnnd  s  illness,  and  up  to  the 
time  of  the  fire,  logs  were  drawn  to  the  mill  and  lumber  taken 
away.  Fullerton,  King's  assistant,  was  called  by  plaintiff,  and 
testified  that  when  King  was  taken  sick  they  had  arranged  to 
begin  the  next  day  to  get  out  a  bill  of  lumber  from  logs  already 
delivered  for  the  purpose ;  that  after  King  was  taken  ill  he  (wit- 
ness) cut  wood  for  about  a  week. 

It  also  appears  that  the  mill  was  in  good  shape  and  in  condition 
to  run. 

The  learned  counsel  for  the  defendant  contends  that,  notwith- 
standing this  array  of  facts  tending  to  show  that  the  owners  of  the 
mill  had  not  ceased  to  operate  it  and  the  premises  had  not  become 
vacant  or  unoccupied,  there  was  a  plain  violation  of  the  provisions 
of  the  policy  already  quoted,  for  the  reason  that  on  account  of 
King's  sickness  the  machinery  in  the  mill  was  not  run  for  more 
than  ten  consecutive  days. 

We  are  unable  to  agree  with  the  defendant's  contention  that 
this  clause  of  the  policy  is  too  clear  for  argument,  and  that  any 
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temporary  cessation  of  the  operation  of  the  machinery  in  a  manu- 
facturing establishment  by  reason  of  sickness,  breat  down,  low 
water,  or  other  unavoidable  cause,  although  it  is  not  the  intent  of 
the  insured  to  cease  operating,  or  to  allow  the  premises  to  become 
vacant  or  unoccupied,  is  a  clear  violation  of  its  provisions. 

We  think  this  clause  of  the  policy  should  be  reasonably  con- 
strued so  as  to  afford  proper  protection  to  both  parties,  rather 
than  to  give  it  a  meaning  which  must  inevitably  mislead  the  in- 
sured and  do  violence  to  the  plain  language  of  the  instrument 

It  does  not  seem  possible  that  the  owner  of  a  manufacturing 
establishment  entering  into  the  covenants  and  agreements  tendered 
to  him  by  the  standard  insurance  policy  of  this  state,  would  sup- 
pose that  it  the  necessary  repairs  of  the  machinery  of  his  mill 
should  take  over  ten  days  his  insurance  was  forfeited  unless  the 
consent  of  the  company  was  obtained.  If  it  is  the  intention  of  the 
l^islature  or  the  msurance  companies  to  force  such  a  hard  and 
unreasonable  contract  upon  the  insured  it  should  be  under  a  pro- 
vision to  that  effect  worded  in  clear  and  unmistakable  terms. 

To  give  the  policy  the  meaning  insisted  upon  by  the  defendant 
is  not  only  to  disregard  some  of  the  previous  decisions  of  this 
court  construing  provisions  somewhat  similar,  but  is  to  lose  sight 
of  the  reason  which  has  led  insurance  companies  to  protect  them- 
selves against  risks  on  manufacturing  establishments  which  have 
ceased  to  be  operated  and  business  or  residential  property  which 
has  become  vacant  or  unoccupied,  to  wit,  the  increase  of  the  moral 
hazard. 

It  is  a  fact  well  known  to  underwriters  that  the  probability  of 
loss  is  greatly  increased  when  property  of  any  kind  becomes  un- 
productive; an  idle  mill  and  a  vacant  dwelling  house  are  unde- 
sirable risks.  It  does  not  follow,  however,  that  a  mill  is  idle  by 
reason  of  temporary  delays  incident  to  the  business,  nor  that  a 
dwelling  house  is  vacant  or  unoccupied,  the  owner  of  which, 
leaving  it  fullv  furnished,  has  turnea  the  key  and  left  it  for  a 
short  sojourn  elsewhera  .  This  court  held  that  where  the  insur- 
ance was  upon  a  saw  mill  run  by  water  power,  delays  and  inter- 
ruptions incident  to  the  business,  such  as  low  water,  diminished 
custom  or  derangement  of  the  machinery  causing  a  temporary 
discontinuance  of  the  active  use  of  the  mill,  did  not  come  within 
the  terms  of  the  policy  avoiding  it  in  case  the  premises  became 
vacant  and  unoccupied.  Whitney  v.  Black  River  Ins.  Co,,  72  N.  Y 
117. 

In  still  another  case  this  court  decided,  in  construing  a  similar 
provision,  that  a  dwelling  house  furnished  throughout,  from  which 
the  owner  had  removed  for  a  season,  intending  to  return  and  re- 
sume possession,  was  not  vacant  within  the  meaning  of  the  policy. 
Herrman  v.  T%e  Merchants'  Ins,  Co,,  81  N.  Y.  184. 

In  the  case  at  bar  the  undisputed  facts  show  that  the  business 
at  plaintiffs'  mill  was  conducted  as  usual  during  the  illness  of 
King,  with  the  exception  of  running  the  machinery;  logs  were 
received,  lumber  delivered  and  arrangements  completed  to  supply 
King's  place  as  sawyer. 

There  was  no  violation  of  the  policy  either  in  letter  or  spirit, 
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and  we  think  the  general  term  very  properly  ordered  a  new  trial. 

The  order  appealed  from  should  be  affirmed,  with  costs,  and 
judgment  absolute  ordered  for  the  plaintiff  upon  appellant's  stipu- 
lation. 

All  concur.     Ordered  accordingly. 


Anson  E.  York  et  at,  Bespits,  v.  William  W.  Conde  ^  al^ 

App'lts.* 

{Court  of  Appeals,  Filed  November  S6,  1896.) 

1.  Statutes— Pbdekal— Construction  of. 

Upon  the  question  of  statutory  construction  of  an  act  of  (Congress  which 
has  been  determined  by  the  supreme  court  of  the  United  States,  subse- 
quently arising  in  the  court  of  appeals,  the  latter  court  will  adopt  and 
follow  the  construction  of  the  former  tribunal  on  the  principle  of  comity, 
though  in  a  case  where  the  ultimate  jurisdiction  vests  in  the  court  of 
appeals. 

2.  Claims  against  United  States— Transfer. 

Section  3477  of  the  United  States  Revised  Statutes  does  not  defeat  a 
transfer  of  a  claim  against  the  United  States  made  before  the  allowance  of 
the  claim,  when  made  in  the  legitimate  and  usual  course  of  business,  in 

food  faith,  to  secure  an  honest  debt.  Such  transfer,  tliough  it  may  be 
isregarded  by  the  government,  is  good  as  between  the  parties  so  far  as  to 
enable  the  transferee,  after  the  government  has  paid  over  the  money  to  the 
claimant,  to  enforce  as  against  him  or  those  who  take  subsequently  with 
notice,  the  interest  or  lien  given  by  the  assignment.  ' 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  fourth  judicial  department,  entered  upon  an  order, 
which  affirmed  a  judgment  in  favor  of  plaintiffs  entered  upon  a 
verdict 

Ebn  R.  Brown,  for  app'lts ;  Henry  PurceU,  for  resp'ts. 

Andrews,  Ch.  J. — The  determination  of  this  appeal  depends 
upon  the  true  construction  of  section  3477  of  the  Eevised  Stat- 
utes of  the  United  States.  The  general  facts  may  be  briefly  stated. 
The  firm  of  Witherby  &  Gaffney  were  contractors  with  the  United 
States  for  building  barracks  at  Sackets  Harbor.  The  plaintiffs 
constituted  the  firm  of  York  &  Starkweather,  and  furnished  to  the 
contractors  lumber  and  materials  for  the  work  of  the  value  of 
$3,000  and  upwards,  which  were  used  in  the  construction.  Dur- 
ing the  progress  of  the  work  and  before  its  completion,  and  on  the 
27th  day  of  March,  1890,  Witherby  &  Gaffney  made  a  writtea 
assignment  to  York  &  Starkweather  of  $3,000  "of  the  money  due, 
and  to  become  due,"  to  the  assignors  from  the  government  on 
their  contract,  to  apply  on  their  indebtedness  to  the  assignees  for 
the  lumber  and  materials  so  furnished,  and  authorized  the  dis- 
bursing agent  of  the  government,  through  whom  the  payments  on 
the  contract  were  made,  to  pay  the  plaintiffs  $500  from  the  next 
estimate  thereafter,  and  $2,500  on  the  completion  of  the  contract, 
and  when  the  balance  coming  to  the  assignors  should  become  pay- 
able to  them.  Witherby  &  Gaffney  paid  the  plaintiffs  $500,  but 
no  further  payment  has  been  made  to  theoL     On  May   15,   1890, 

^Affirming  54  St.  Rep.  937. 
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the  contract  having  been  completed,  the  disbursing  officer  de- 
livered to  Gaffney,  one  of  the  contractors,  a  draft  for  $4,400,  in 
payment  of  the  amount  unpaid  on  the  contract,  which  he  delivered 
on  the  same  day  to  the  defendants  to  secure  them  for  liabilities,  as 
indorsers  and  otherwise,  previously  incurred  for  the  benefit  of 
Witherby  &  Gaffney.  Tlie  defendants,  before  they  had  parted 
with  the  draft,  were  notified  by  the  plaintiffs  of  their  claim  and  of 
the  terms  of  the  assignment  to  them,  and  they  demanded  that  the 
defendants  should  pay  them  out  of  said  draft  the  sum  of  $2,500, 
the  amount  remaining  unpaid  to  them  from  Witherby  &  Gaffney,. 
which  the  defendants  refused  to  do.  This  action  was  thereupon 
brought  to  recover  said  sum. 

The  claim  set  up  by  the  defendants  in  their  answer,  that  prior 
to  the  assignment  to  the  plaintiffs,  Witherby  &  Gaffney  had  ver- 
bally assigned  to  them  the  money  to  become  due  on  the  contract, 
as  security  for  their  indorsements,  was  tried  before  the  jury  and 
found  against  them  and  need  not  be  further  considered.  There 
can  be  no  doubt  that  under  the  general  rule  of  law  prevailing  in 
this  state  the  plaintiffs,  under  the  assignment  of  March  27,  1890, 
acquired  an  equitable,  if  not  a  legal,  title  to  the  money  payable  on 
the  contract  of  Witherby  &  Gaffney  with  the  government  to  the 
extent  of  $3,000,  and  that  the  defendants,  having  acquired  posses- 
sion of  the  draft  for  the  final  payment  on  the  contract,  by  delivery 
from  Witherby  &  Gaffney,  to  secure  an  antecedent  liability,  on  be- 
ing notified  of  the  claim  of  the  plaintiffs,  held  the  draft  and  the 
fund  it  represented,  as  trustee  of  the  plaintiffs,  to  the  extent  of 
then:  claim.  Field  v.  Mayor,  <ic.,  6  N.  Y.  179;  Devlin  v.  Mayor^ 
ic.  63  id.  8. 

But  the  contention  is  that  the  plaintiffs  took  nothing  under  the 
assignment  to  them,  because,  as  is  claimed,  the  transaction  was 
void  under  section  3477  of  the  Revised  Statutes  of  the  United 
States,  to  which  reference  has  been  made.  That  section  is  as  follows: 
"All  transfers  and  assignments  made  of  any  claim  upon  the 
United  States,  or  of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever  may  be  the  con- 
sideration therefor,  and  all  powers  of  attorney,  orders  or  other  au- 
thorities for  receiving  payment  of  any  such  claim,  or  of  any  part 
or  share  thereof,  shall  be  absolutely  null  and  void,  unless  they 
are  freely  made  and  executed  in  the  presence  of  at  least  two  at- 
testing witnesses,  after  the  allowance  of  such  a  claim,  the  ascer- 
tainment of  the  amount  due,  and  the  issuing  of  a  warrant  for  the 
payment  thereof.  Such  transfers,  assignments,  and  powers  pf  at- 
tomev  must  recite  the  warrant  for  payment,  and  must  be  acknowl- 
edged by  the  person  making  them,  before  an  officer  having  au- 
thority to  take  acknowledgments  of  deeds,  and  shall  be  certified 
by  the  officer;  and  it  must  appear  by  the  certificate  that  the  officer, 
at  the  time  of  the  acknowledgment,  read  and  fully  explained  the 
transfer,  assignment  or  warrant  of  attorney  to  the  person  acknowl- 
edging the  same." 

This  section  has  been  considered  in  several  cases  by  the  su- 
preme court   of   the   United   States.      K  that   court   has  con- 
Sr.  Rep.,  Vol.  LXX.        10 
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straed  the  section  so  a^  to  determine  the  point  involved  in 
this  case  we  should  deem  it  our  duty  to  follow  its  decision. 
The  judgment  we  shall  render  will  not,  we  suppose,  be  sub- 
ject to  review  by  the  supreme  court  We  do  not  question 
the  validity  of  the  section  in  question,  nor  will  our  decision 
aflFect  any  right  of  the  defendants  based  thereon.  Their  right, 
if  any,  rests  upon  the  transfer  of  the  draft  after  it  came  to  the 
lands  of  Witherby  &  Gaffney.  They  seek  to  defeat  the  right 
of  the  plaintiffs  under  their  prior  assignment  of  a  portion  of 
the  fund,  and  invoke  section  3477  to  establish  that  tne  assign- 
ment was  void  and  conferred  no  right  But  on  a  question  of 
statutory  construction  of  an  act  of  Congress  which  has  been 
determined  by  the  supreme  court  of  the  United  States,  sub- 
sequently arising  in  this  court,  we  should  feel  bound  to  adopt 
and  follow  the  construction  of  that  tribunal  on  the  principal  of 
comity,  although  in  a  case  where  the  ultimate  jurisdiction  is  vested 
in  this  court  This  principle  is  especially  important  to  be 
observed  in  such  a  case,  in  view  of  the  relation  between  the  fed- 
eral and  state  courts,  not  exercising,  in  all  cases,  a  co-ordinate 
jurisdiction,  but  engaged  in  the  administration  of  justice  to  a 
great  extent  between  persons  who  are  citizens  both  of  a  state  and 
of  the  United  States.  The  decisions  of  the  tribunals  of  a  state  as 
to  the  true  construction  of  the  statutes  of  its  own  sovereignty  are 
followed  by  the  federal  courts,  and  it  would  be  most  unseemly 
and  produce  great  confusion  if  state  courts  should  refuse  to  adopt 
the  construction  of  the  supreme  court  of  the  United  States,  of 
federal  statutes. 

The  section  in  question  was  taken  from  the  act  of  Congress 
approved  February  2^,  1863,  entitled  "  An  act  to  prevent  frauds 
on  the  treasury  of  the  United  States."  Its  object  was  to  protect 
the  government  It  wns  enacted,  as  was  said  by  Mr.  Justice 
Miller  in  Qoodman  v.  Xiblack,  102  U.  S.  556,  to  prevent  embar- 
rassments to  the  government  which  might  arise  if  it  was  com- 
pelled to  recognize  rights  of  third  persons  not  parties  to  the 
original  contract  or  transaction,  and,  second,  to  shut  the  door  to 
improper  influences  in  prosecuting  claims  before  the  departments 
or  courts  or  congress. 

There  are  two  theories  of  construction  of  the  statute.  One  is 
that,  which  gives  the  widest  meaning  to  the  words  and  which 
makes  a  transfer  or  assignment  of  a  claim  or  interest  void  not  only 
as  to  the  government  and  its  officers,  but  as  to  the  parties  to  the 
transfer  or  assignment  Upon  this  theory  the  money,  when  paid 
over  to  the  original  claimant,  cannot  be  reached  in  his  hands 
unless,  after  the  allowance  of  the  claim  and  the  issuing' of  a  war- 
rant for  its  payment,  the  provisions  of  the  section  were  complied 
with.  This  theory  wholly  forbids  the  acquisition  before  this  has 
been  done  of  any  right  in  the  fund  through  any  transfer  or  assign- 
ment, however  formal  the  instrument  or  however  just  and  inno- 
cent the  transaction.  The  other  theory  is  that  the  objects  of  the 
statute  are  accomplished  by  a  construction  which  makes  an  assign- 
ment or  transfer  made  before  the  allowance  of  a  claim  void  as 
between  the  claimant  and  the  government,  but  leaves  the  trans- 
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feree,  after  the  fund  has  oome  to  the  hands  of  the  claimant,  to 
assert  sach  legal  rights  against  the  fund  and  avail  himself  of  such 
legal  remedies  to  enforce  them,  as  exist  in  other  cases  of  transfer. 
The  supreme  court  has  consistently  maintained  that  a  transfer 
or  assignment  made  before  the  allowance  of  a  claim,  was  void  at 
the  election  of  the  government,  and  that  as  against  the  assignee 
or  transferee,  the  government  may  wholly  disregard  it,  and  that 
payment  made  to  the  original  claimant  by  the  government  is  a 
good  acquittance  of  the  liability,  although  it  had  notice  of  the 
transfer  at  the  lima  But  the  court  has  also  decided  that  the 
government  may  recognize  such  a  transfer  and  that  payment  to 
the  transferee  will  protect  it  against  any  subsequent  claim  of  the 
original  party.  Bailey  y.  U.  *S,  109  U.  S.  432.  The  principal 
case  relied  upon  by  the  defendants  to  sustain  their  contention  is 
Spofford  V.  Kirk,  97  U.  S.  484,  and  if  what  Mr.  Justice  Miller 
in  Goodman  v.  Niblack,  supra^  characterizes  as  the  strong  language 
of  the  opinion  in  that  case,  is  to  have  the  broadest  application, 
there  would  be  difficulty  in  holding  that  the  assignment  now  in 
question  can  be  upheld. '  But  the  transfer  under  consideration  in 
Spofford  V.  Kirk  was  of  part  of  a  disputed  claim  then  in  contro- 
versy between  the  claimant  and  the  government.  The  court  soon 
began  to  depart  from  the  rigid  interpretation  of  the  statute  indi- 
cated in  Spofford  v.  Kirk  In  Goodman  v.  Niblack^  supra,  it  was 
held  that  the  statute  did  not  embrace  the  case  of  a  voluntary  gen- 
eral assignment  by  an  insolvent  for  the  benefit  of  hia  creditors, 
and  that  a  claim  existing  against  the  government  in  favor  of  the 
assignor  passed  by  the  assignment  Mr.  Justice  Miller  in  his 
opinion,  referring  to  the  statute,  said:  "Its  sole  purpose  was  the 
protection  of  the  government  and  not  that  of  the  parties  to  the 
assignment.''  The  case  of  Hohbs  v.  McLean,  117  U.  S.  667, 
shows  a  further  relaxation  of  the  strict  rule  declared  in  Spofford  v. 
Kirk,  and  the  court  referring  to  sections  3787  and  3477  of  the 
Eevised  Statutes,  after  stating  that  they  were  passed  for  the  pro- 
tection of  the  government,  said  :  "  The  purpose  was  not  to  dictate 
to  the  contractor  what  he  should  do  with  the  money  received  on 
his  contract,  after  the  contract  had  been  performed."  The  case  of 
Freedmans  Savings  A  Trust  Go.  v.  Shepherd  and  Shepherd  v. 
Thompson.  127  U.  S.  494,  has  an  important  bearing  upon  the 
present  case.  The  facts  are  complicated.  The  question  related 
to  the  conflicting  claims  of  parties  to  two  drafts  which  had  been 
issued  and  delivered  by  the  government  to  an  attorney  for  rent 
under  a  lease  of  premises  made  by  one  Bradley  to  the  govern- 
ment in  1873,  and  to  another  sum  of  $787.50  paid  by  the  govern- 
ment to  a  receiver  for  rent  of  the  same  premises  after  June  6, 
1878.  One  of  the  drafts  was  for  rent  for  the  year  ending  June 
30,  1876,  and  the  other  for  two  years  prior  to  June  30,  1878. 
Thompson,  one  of  the  parties  to  the  action,  claimed  to  be  entitled 
to  the  drafts  as  pledgee  of  the  rents,  under  an  agreement  dated 
June  21,  1877,  made  between  him  and  Bradley,  the  original  lessor 
and  Shepherd,  his  grantee.  At  the  date  of  the  pledge  a  suit  was 
pending  against  the  United  States  to  recover  the  rent  for  the  yenr 
ending  June  30,  1876,  in  favor  of  Bradley.     The  case  was  finally 
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decided  in  his  favor  in  October,  1878.  During  the  pendency  of 
the  suit  a  suit  was  brought  for  the  rent  for  the  two  years  ending 
June  30,  1878,  and  the  second  draft  was  given  in  settlement  of 
that  suit  Enough  has  been  stated  to  show  that  Thompson, 
claimed  under  a  pledge  made  not  only  before  an  allowance  oi  the 
rent  due  June  30,  1876,  but  while  a  suit  was  pending  for  its 
recovery,  and  that  only  part  of  the  rents  for  the  years  1877  and 
1878,  included  in  the  pledge,  for  which  the  second  draft  was 
given,  had  become  due  when  the  pledge  was  made.  Thompson's 
right  to  the  drafts  were  contested  under  section  3477  of  the  Re- 
vised Statutes,  the  claim  being  that  the  pledge  was  void.  But 
this  objection  was  overruled  and  the  court  sustained  Thompson's- 
claim  to  the  drafts,  and  on  appeal  the  judgment  was  affirmed. 
Mr.  Justice  Harlan,  in  pronouncing  the  opinion  of  the  court, 
said  :  "The  simple  question  is  whether  the  money  received  from^ 
the  government  shall  be  diverted  from  the  purpose  to  which 
Bradley,  Shepherd  and  Shepherd's  trustees  agreed  in  writing  that 
it  should  be  devoted,  namely,  to  the  payment  of  the  debts 
Thompson  holds  against  Shepherd.  This  question  must  be  an- 
swered in  the  negative,  and  in  so  adjudging  we  do  not  contravene 
the  letter  or  the  spirit  of  the  statute."  The  case,  although  many 
more  circumstances  appear  than  are  here  stated,  seems  to  us  to  go 
far  in  sustaining  the  claim  of  the  plaintiffs  in  the  present  action. 
We  think  that  the  question  cannot  be  said  to  have  been  decided 
adversely  to  their  contention  in  the  federal  supreme  court.  In 
our  opinion  a  just  construction  of  the  statute  does  not  invalidate 
the  transfer  of  Witherby  &  Gaffney  to  the  plaintiffs,  nor  will  the 
objects  of  the  statute  be  defeated  by  the  construction  that  such  a 
transfer,  made  in  a  legitimate  and  usual  course  of  business,  in 
good  faith,  to  secure  an  honest  debt,  while  it  may  be  disregarded 
by  the  government,  is  good  as  between  the  parties  so  far  as  tx> 
enable  the  transferee,  after  the  government  has  paid  over  the 
money  to  the  claimant,  to  enforce  as  against  him  or  those  who 
take  with  notice,  the  interest  or  lien  given  by  the  assignment 
The  fact  that  the  government  may  refuse  to  recognize  any  transfer 
or  assignment,  in  connection  with  the  general  principle  of  law 
which  avoids  all  agreements  contrary  to  public  policy,  will  be  a 
sufficient  discouragement  to  illegitimate  transactions,  or,  at  all 
events,  it  is  all  the  law  can  justly  interpose,  having  due  regard 
to  the  exigencies  of  business  and  the  protection  of  innocent 
parties. 

The  supreme  court  of  Massachusetts,  in  Jei-negan  v.  Osborne^ 
155  Mass.  207,  reached  substantially  the  same  conclusion  as  that 
to  which  we  have  arrived. 

The  judgment  should  be  affirmed.  '' 

All  concur,  except  O'Brien,  J.,  not  sitting. 

Judgment  affirmed. 
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William  H.  Armstrong,  App'lt,  v.  Lake  Champlain  Granite 
Company,  Resp't* 

{Court  ofAppeaU,  Filed  yavember  S6,  1896.)    * 

1.  Evidence — Deed— Construction. 

In  an  actioQ  brought  to  determine  the  rights  of  parties  under  a  deed  as 
written,  evidence  as  to  the  motives  of  the  original  grantees  and  of  their 
statements  as  to  wbiat  they  intended  to  purchase  or  had  purchased,  where 
such  disclosures  were  made  to  third  parties  not  connected  with  the  sale, 
is  incompetent. 

2.  Same— Custom. 

Evidence,  which  only  goes  to  the  extent  of  showing  that  certain  persons 
understood  that  the  term  **  minerals."  when  used  in  a  mining  deed,  does 
not  include  granite  but  ores  containing  metals,  is  insufficient  to  establish 
a  settled  and  recognized  xias^  which  shall  override  the  legal  meaning  of 
the  word,  io  the  absence  of  proof  that  any  transaction  had  taken  place 
based  upon  such  alleged  usage,  or  that  such  us^^  was  known  to  either  of 
the  parties  to  the  deS. 

3.  Deed— Construction — Granite. 

Granite,  in  the  absence  of  any  qualification  of  the  meaning  of  the  term, 
is  embraced  in  a  reservation  or  grant  of  "  minerals"  in  a  mining  deed;  but 
it  will  not  pass  by  a  grant  of  '*  minerals  and  ores,"  when  these  words  are 
connected  with  a  context  which  clearly  indicates  that  the  parties  had  in 
view  only  such  minerals  as  are  to  be  procured  by  underground,  and  not  by 
open,  workings. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  third  judicial  department,  entered  upon  an  order, 
which  affirmed  a  judgment  in  favor  of  defendant,  dismissing  the 
complaint  upon  the  merits,  entered  upon  a  decision  of  the  court 
on  trial  at  special  term. 

Richard  L,  Hand^  for  app'lt ;   Chester  B,  McLaughlin,  for  resp't, 

Andrews,  Ch.  J.  — This  action  was  brought  to  restrain  the  de- 
fenuants  from  quarrying  granite  upon  lot  27,  Split  Rock  tract,  in 
Essex  county.  Both  parties  claim  title  to  the  granite.  The 
plaintiff  claims  under  two  deeds  from  Philip  S.  Baldwin,  the 
common  source  of  title  to  John  Bridgford  and  others,  one  dated 
March  30,  1871,  and  the  other  May  18,  1871.  By  the  first  deed, 
which  recites  a  consideration  of  eight  hundred  dollars,  Baldwin 
conveyed  lo  the  grantees  "All  the  mineral  ores  "  on  the  tract, 
"together  with  all  needed  ways  and  privileges  for  mining  and 
raising  and  removing  said  mineral  ores,  excepting  and  reserving 
8Qch  mineral  ores  as  were  originally  reserved  oy  the  state  of  New 
York,  and  reserving  all  other  rights  and  interests  in  said  lands 
save  said  mineral  ores  and  the  right  to  raise  and  remove  the 
sama"  By  the  second  deed,  which  makes  no  reference  to  the 
first  deed,  but  which  recites  the  same  money  consideration,  the 
grantor  conveyed  **  All  the  mineral  and  ores  (on  the  same  prem- 
ises), with  the  right  to  mine  and  remove  the  same ;  also  the  right 
to  sink  shafts  and  sufficient  surface  to  erect  suitable  buildings  for 
machinery  and  other  buildings  necessary  and  usual  in  mining 
^d  raising  ores  ;  also  the  right  of  ingress  and  egress  for  mining 
parposes,  and  to  make  explorations  for  minerals  and  ores,  saving 

1  Affirming  54  St  Rep.  986. 
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reservations  to  the  state  of  New  York."  In  June,  1890,  the 
plaintiflE  by  conveyance  to  him  acquired  the  right  vested  in  the 
original  grantees  of  Baldwin  under  the  deeds  mentioned.  In 
March,  1889^  the  defendant,  as  grantee  of  a  prior  corporation  in 
which  through  mesne  conveyance  the  title  to  the  lands  remaining 
in  Baldwin  after  the  conveyance  to  Bridgford  and  others  in  1871 
was  vested,  acquired  such  title.  Before  the  conveyance  to  the 
defendant,  and  about  the  year  1880,  a  vein  of  granite  300  to  400 
feet  in  width  had  been  discovered  on  the  premises.  The  land 
was  thickly  wooded  and  the  granite  discovered  was  overlaid  by 
soil  from  four  to  six  feet  deep.  Prior  to  the  defendant's  purchase 
the  vein  had  been  uncovered  to  some  extent  and  some  work  had 
been  done  by  the  defendant's  grantor's  in  getting  out  granite  for 
market.  The  defendant  took  immediate  possession  of  the  prem- 
ises under  its  deed  and  commenced  active  operations  in  develop- 
ing the  granite,  and  up  to  June,  1890,  when  the  plaintiff  acquired 
his  alleged  title,  the  defendant  had  expended  in  opei»ing  the 
quarry,  erecting  buildings  and  machinery,  and  in  necessary  work 
for  conducting  the  business  the  sum  of  about  thirty-five  thousand 
dollars. 

The  determination  of  the  controversy  in  this  case  depends  upon 
the  interpretation  of  the  second  deed  from  Baldwin  to  Bridgford 
and  others  of  May  18,  1871.  Under  the  deed  of  March  30, 1871, 
which  conveyed  only  the  "mineral  ores"  on  the  lot,  it  is  plain 
that  the  granite  did  not  pass.  The  word  "  ore "  has  a  definite 
signification,  and  designates  a  compound  of  metal  and  other  sub- 
stance. Granite  neither  in  a  popular  or  scientific  sense  is  a 
mineral  ore.  The  setond  deed  conveys  the  "  minerals  and  ores," 
and  also  amplifies  by  words,  if  not  in  law,  the  mining  privil^es 
and  the  right  to  use  the  surface  given  by  the  first  deerl.  There  is 
no  explanation  of  the  circumstances  which  led  to  the  giving  of 
the  second  deed.  There  is  nothing  to  show  that  it  did  not  ex- 
press the  real  intention  of  the  parties.  We  think  the  necessary 
inference  from  the  comparison  of  the  two  deeds  is  that  the  second 
was  intended  to  convey  rights  not  included  in  the  prior  grant,  and 
that  the  words  "  minerals  and  ores "  cannot  be  cut  down  to  the 
same  meaning  as  "  mineral  ores "  in  the  first  deed,  upon  any 
theory  that  no  new  consideration  was  given  for  the  second  deed, 
or  that  the  whole  purpose  of  the  second  deed  was  to  define  more 
clearly  than  was  done  by  the  first  deed  the  incidental  mining 
privileges  intended  to  be  granted  and  not  to  enlarge  the  grant  as 
to  the  kind  of  minerals  granted.  If  the  first  deed  has  any  im- 
portance in  the  case,  it  strengthens  rather  than  weakens  the  posi- 
tion of  the  plaintiff. 

The  whole  question,  as  above  intimated,  turns  on  the  interpre- 
tation of  the  words  **  minerals  and  ores  "  in  the  second  deed.  In 
view  of  the  conclusion  we  have  reached  and  to  avoid  possible  mis- 
conceptions in  the  future,  it  is  proper  to  state  that  in  our  opinion 
the  evidence  given  and  admitted  on  behalf  of  the  defendant  under 
objection  by  the  plaintiff,  that  the  purpose  of  Bridgford  and  his 
co-grantees  in  securing  the  deeds  of  1871  was  to  acquire  the  iron 
ore  then  supposed  to  exist  on  the  premises,  and  of  their  statements 
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conteoiporaneoasly  with  the  purchase,  that  they  had  purchased 
the  iron  ore  ou  the  lot,  was  incompetent  to  explain  or  confine  the 
meaning  of  the  words  "  minerals  and  ores  "  in  the  deed  of  May 
18,  1871.  The  evidence  would  have  been  incompetent  if  it  had 
related  to  the  motives  of  the  parties  to  the  deed  sought  to  be 
established  by  the  oral  statements  or  negotiations  between  them 

Srior  to  or  contemporaneous  with  its  execution.  The  words  of  a 
eed,  unambiguous  in  themselves,  cannot  be  controlled  by  proof 
that  the  parties  used  them  with  a  definite  and  limited  meanings 
for  the  purpose  of  that  particular  instrument  Such  proof  might, 
uuder  some  circumstances,  be  competent  in  an  action  between  the 
parties  to  reform  the  instrument,  but  not  in  determining  the  rights 
of  the  parties  under  the  instrument  as  written.  The  incompetency 
of  the  evidence  received  as  to  the  motives  of  the  original  grantees 
and  of  their  statements  as  to  what  they  intended  to  purchase  or 
had  purchased,  is  still  more  manifest  in  view  of  the  fact  that  they 
were  disclosed  and  the  statements  made  to  third  parties  not  con- 
nected with  the  sale.  See  Voorhees  v.  Burcliard^  55  N.  Y.  98. 
The  defendants  were  also  permitted  uuder  objection  to  give  evi- 
dence of  witnesses  who  lived  or  had  owned  property  in  the  Cham- 
plain  valley,  that  the  word  "minerals"  was  understood  "about 
there"  to  mean  iron  orea  It  is  unnecessary  to  determine  in  this 
case  whether  the  usage  or  underatanding  in  a  particular  district  of 
the  meaning  of  words  used  in  a  deed  of  mining  property,  which 
limits  and  controls  their  general  meaning,  is  admissible  for  the 
purpose  of  fixing  rights  thereunder.  It  is  sufficient  to  say  that 
the  evidence  offered  and  received  upon  that  subject  in  this  case 
only  went  to  the  extent  of  showing  that  certain  pei'sons  under- 
stood that  >the  term  **  minerals,"  when  used>  did  not  include 
granite,  but  ores  containing  metals.  The  evidence  was  quite  in- 
sufficient to  establish  a  settled  and  recognized  usage  which  shall 
override  the  legal  meaning  of  the  word.  It  was  not  shown  that 
any  transaction  had  taken  place  based  upon  the  alleged  usage,  or 
that  such  usage  was  known  to  either  of  the  parties  to  the  deeds  of 
187L  In  a  mining  case,  Tucker  v.  Linger^  21  Ch.  Div.  18, 
Jessel,  M.  R,  speaking  of  a  custom  relied  upon  in  that  case, 
said :  "  The  custom  must  be  collected,  not  from  what  witnesses 
say  they  think  the  custom  is,  but  from  what  was  publicly  done 
throughout  the  district"  See  Midland  Railway  Co.  v.  Robinson^ 
37  Ch.  Div.  386,  and  remarks  of  V.  C.  in  Darvill  v.  Roper^  3 
Drewry.  301. 

Putting  aside,  therefore,  the  extraneous  evidence  received  upon 
the  construction  of  the  words  "  minerals  and  ores  "  in  the  deed  of 
1871,  the  questions  arise  (1)  whether,  under  a  grant  of  "minerals," 
on  specified  premises,  granite  is  included  in  the  absence  of  limiting- 
words  ;  and  (2)  whether,  if  comprehended  in  the  general  term,  it 
is  excluded  from  the  deed  of  May  18,  1871,  by  reason  of  tiie  con- 
text in  connection  with  the  fact  that  it  can  only  be  got  by  quarry- 
ing. It  is  plain  that  an  owner  of  land  who  grants  the  minerals 
10  another  does  not  use  the  word  synonymous  with  mineral  sub- 
stances, because  if  this  meaning  was  attached  to  the  grant  it  would 
amount  to  a  grant  of  the  whole  land,  as  the  soil  and  all  below  it 
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would  be  embraced  in  that  description.     The  question  of  what 
are  minerals' within  a  grant  or  reservation  of  mines  and  minerals 
has  been  frequently  considered  by  the  English  courts,  and  the 
almost  uniform  conclusion  has  been  that  the  word  includes  not 
only   metals  and  metal- bearing  rock,   but  anything  mineral    in 
character   which   can    be   got   by  mining.     In  one  of   the  cases. 
Earl  of  Rosse  v.  Wainman^  14  M.  &  W.  858,  which  was  affirmed 
(2  Exch.  800),  the  question  arose  under  a  reservation  to  the  lord 
of  the  manor,  in  an  inclosure  act,  of  "all  mines  and  minerals*' 
lying  within  or  under  the  common  or  waste  lands,  inclosed  by  the 
act,  and  it  was  held  that  beds  of  building  stone  were  within  the 
reservation.     Parke,   B.,   in    his    opinion,    said :     "  The    term 
*  mineral^,'  here  used,  though  more  frequently  applied  to   sub- 
stances containing  metals,  in  its  proper  sense  includes  all  fossil 
bodies  or  matters  dug  out  of  mines."     In  Bell  v.   Wilson^  1  Ch. 
App.  803,  under  a  conveyance  of  land  reserving  to  the  grantor 
''all  mines  or  seams  of  coal  and  other  mines,  metals  or  minerals," 
it  was  held  that  the  reservation  included  frees tona     Hext  v.  Gill, 
L.  R,  7  Ch.  App.  699,  is  an  important  case  on  the  subject,  be- 
cause Mellish,  L.  J.,  in  his  opinion  formulates  as  the  result  of 
the  adjudged  cases  the  principle  upon  which  the  cases  proceed, 
and  which  has  been  followed  and  applied   in  several  subsequent 
cases.     That  was  a  case  of  a  reservation  in  a  private  grant  by  the 
lord  of  a  manor  of  **  all  mines  and  minerals   within  or  under  the 
premises,"  and  the  question  was  whether  beds  of  china  clay,  the 
product  of  the  disintegration  of  granite,  not  known  to  exist  in  the 
land  at  the  time  of  the  grant,  were  embraced  within  the  reserva- 
tion, and  the  court  decided  that  they  were.  Mellish,  L.  J.,  said : 
^'  The  result  of  the  authorities,  without  going  through  them,  ap- 
pears to  be  this,  that  a  reservation  of  *  minerals  *  includes   every 
substance   that  can  be  got  from   underneath  the   surface  of  the 
earth,  for  the  purpose  of  profit,  unless  there  is  something  in  the 
context  or  in  the  nature  oi  the  transaction  to  induce  the  court  to 
give  it  a  more  limited  meaning."     The  same  principle  was  ex- 
pressed in  another  form  by  BoWES,  L.  J.,  in  the  case  of  Earl  of 
Jersey  v.  Guardians^  etc.,  L.  R,  22  Q.  B.  Div.  555,  following  the 
case  of  Hext  v.  Oill,  supra^  in  which  he  said  that  the  word  applies 
to  all  substances  of  a  mineral  nature  which  have  "a  use  or  value 
of  their  own,  independent  of  their  being  constituents  of  the  soil." 
The  question  in  that  case  was  whether,  under  a  reservation  in  an 
ordinary  grant   of  **  all  mines  of  coal,  culm,  iron  and  all  other 
mines  and  minerals  whatever,   except  stone  quarries  within  and 
under,"  etc.,  brick  earth  and  clay  were  reserved,  and  it  was  held 
that  they  were.     Lord  Romilly  in  Midland  Railwag  Co,  v.  Check- 
Uy,  L.  R,  4  Eq.  Cas.  19,  construing  a  reservation  in  an  act  for  the 
compulsory  tasing  of  land  for  canals,  of  "all  mines  and  minerals 
within  and.  under  the  land,"  in  which  the  question  was  whether 
the  right  to  quarry  paving  stones  was  reserved,  said:  **Stone  is,  in 
my  opinion,  clearly  a  mineral,  and,  in  fact,  everything,  except 
the  mere  surface  which   is  used  for  agricultural  purposes;  any- 
thing beyond  that  which   is   useful   for  any  purpose  whatever, 
whether  it  is  granite,  marble,  fire  clay  or  the  like,  comes  within 
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the  word  mineral,  when  there  is  a  reservation  of  the  mines  and 
minerals  from  a  grant  of  land.  Every  species  of  stone,  whether 
marble,  limestone  or  ironstone,  comes  m  my  opinion  in  the  same 
category."  We  shall  refer  only  to  another  English  case,  the  latest 
on  the  subject.  Attorney- Oeneral  v.  Welsh  Granite  Co,,  85  Week. 
Rep.  617,  decided  in  1887,  which  held  that  granite  was  a  mineral 
within  a  reservation  of  "mines  and  minerals."^  There  are  but  a 
few  American  cases  which  we  have  found  bearing  on  the  subject 
In  Moore  v.  Brown,  16  N.  Y.  Supp.  692;  41  St.  Rep.  847 ;  s.  c, 
139  N.  Y.  127;  54  St.  Rep.  523,  it  was  assumed  both  in  the 
supreme  court  and  in  this  court  that  garnet  discovered  in  Essex 
county  on  state  lands  was  a  "valuable  mine  or  mineral  "  and  sub- 
ject to  a  claim  under  chap.  411  of  the  Laws  of  1890.  In  HartweU 
V.  Camman,  2  Stock.  Ch.  R  128,  it  was  held  that  "paint  stone" 
useful  for  grinding  into  paint  procured  by  mining  passed  to  the 
grantee  of  "  mines  and  minerals,"  although  its  existence  was  not 
Known  at  the  time  of  the  grant,  but  copper  mining  had  before  the 
grant  been  to  some  extent  prosecuted  on  the  premises. 

Upon  the  authorities  we  think  we  should  not  be  justified  in 
holdmg  that  granite  was  not  embraced  in  a  reservation  or  grant 
of  **  minerals  '  in  the  absence  of  qualification.  It  is  no  doubt 
true  that  this  word  in  its  more  common  application  in  a  grant  of 
"minerals  "  would  be  deemed  to  refer  to  metallic  substances.  This 
perhaps  grows  out  of  the  fact  that  mining  is  to  a  great  extent 
prosecuted  for  the  purpose  of  obtaining  gold,  silver,  iron  and 
other  metals,  and  grants  of  "  minerals  "  or  reservations  thereof  in 
conveyance  of  public  lands  are  most  frequently  made  with  refer- 
ence to  mineral-bearing  ores  or  deposits.  But  it  would  be  un- 
warrantable limitation  of  such  a  grant  or  reservation,  to  exclude 
from  its  operation  beds  of  coal  or  other  non- metallic  mineral  de- 
posits of  commercial  value,  or  to  confine  it  to  such  minerals  as 
were  known  or  supposed  to  be  on  the  premises  at  the  time.  The 
grant  or  reservation  of  minerals  in  a  deed  contemplates  substances 
to  be  severed  arid  taken  way  from  the  premises,  and  it  is  difficult 
to  suppose  that  the  parties  to  such  a  deed  intended  to  exclude 
from-  the  grant  any  description  of  valuable  mineral  which  would 
<Jome  within  the  legal  meaning  of  the  word,  which  might  thereafter 
be  discovered.  We  are  of  the  opinion,  therefore,  that  the  words 
"minerals  and  ores"  in  the  grant  of  1871,  standing  alone,  would 
include  the  granite  upon  the  premises. 

But  these  words  do  not  stand  alone,  but  are  connected  with  a 
context  which  clearly  indicates,  in  our  judgment,  that  the  parties 
had  in  view  only  such  minerals  as  are  to  be  got  by  mining  in  the 
ordinary  sense  of  that  term ;  that  is,  by  underground  and  not  bv 
open  workings.  The  grantor,  Baldwin,  owned  the  fee  of  the  land. 
He  did  not  part  with  his  general  title  to  the  surface,  but  he 
granted  special  rights  therein  for  the  purpose  of  effecting  the 
grant  of  the  "  minerals  and  mines."  He  accompanied  tliese  words 
with  a  specification  of  the  rights  granted,  that  is  to  say,  rigiits  es- 
sential to  and  connected  with  usual  mining  operation,  and  in  re- 
spect to  the  surface  he  granted  "  sufficient  land  to  erect  suitable 
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buildings  for  macbiDerj  and  other  buildings  necessary  and  usual 
in  mining  and  raising  ores."  The  evidence  is,  and  the  fact  would 
be  sufficiently  manifest  in  the  absence  of  affirmative  proof,  that 
granite  can  only  be  obtained  by  open  quarrying  to  the  destruction 
of  the  surface  so  far  as  the  granite  bed  may  be  uncovered.  We 
think  the  reasonable  construction  of  the  grant  limits  the  rights  of 
the  grantee  to  minerals  obtained  by  underground  working,  and  as 
granite  is  not  so  obtained  it  did  not  pass  under  the  conveyance  of 
1871.  The  principle  of  construction  is  stated  by  Turner,  L.  J., 
in  a  case  already  referred  to,  speaking  of  the  question  whether 
freestone  was  a  mineral  and  included  in  the  reservation  in  that 
case.  He  said  it  must  be  deemed  included  unless  "either  that 
the  freestone  is  not  a  mineral,  or  that  being  a  mineral,  the  nature 
or  context  of  the  deed  shows  that  it  was  not  intended  to  be  in- 
cluded" The  contejjt  of  the  deed  here  furnishes,  we  think,  the 
evidence  that  granite  was  not  intended  to  be  included.  It  may  be 
that  if  we  followed  some  English  cases  the  conclusion  would  be 
that  the  granite  did  pass,  but  that  it  could  not  be  taken  by  open 
quarrying.  Bell  v.  Wilson^  supra;  ffext  v.  Gillj  supra.  Instead 
of  recognizing  this  barren  right  we  prefer  to  place  our  judgment 
on  the  ground  that  under  this  grant  no  title  to  the  granite  passed 
at  all. 

We  have  been  referred  to  several  English  cases  where  the  right 
of  open  quarrying  has  been  held  to  accompany  a  grant  or  reser- 
vation of  mines  and  minerals.  The  cases  generally  have  arisen 
on  the  construction  of  reservations  contained  in  acts  of  Parliament 
of  rights  to  landowners  whose  land  has  been  compulsorily  taken 
for  public  purposes  or  by  public  authority.  In  every  case  which 
has  come  to  our  attention  involving  the  right  of  open  quarrying, 
it  has  been  sustained  upon  some  special  language  in  the  act  which 
indicated  that  the  right  of  open  quarrying  was  intended  to  be  re- 
served. See  Midland  Rvjay  Co,  v.  Checkley^  supra;  Midland 
Rway  Co,  v.  Eobinson,  15  App.  Cas.  19;  Id.  37  Ch.  Div.  386; 
AUy.'Oenl  v.  Welsh  Oranite  Co,,  supra;  Earl  of  Rose  v,  Winman^ 
supra.  In  Midland  Railway  Co,  v.  Robinson^  15  App.  Cas.  27, 
Lord  Herschell  said:  "In  such  agreements,  in  the  absence  of  a 
distinct  indication  of  the  contrary  intention,  it  is  always  to  be  as- 
sumed that  the  reserved  mines  are  only  to  be  worked  in  such 
manner  as  is  consistent  with  the  surface  remaining  undisturbed. 
And  if  this  be  true  of  minerals  lying  deep  below  the  surface,  it 
would  be  obviously  out  of  the  question  to  permit  it  to  be  dis- 
turbed by  winning  minerals  which  can  only  be  wrought  by  sur- 
face operations." 

For  the  reason  herein  stated  the  judgment  below  should  be 
affirmed. 

All  concui". 

Judgment  affirmed. 
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Laura  Wooden,  Resp't,  v.  The  Western  New  York  and 
Pennsylvania  Railroad  Company,  AppUt* 

(Qmrt  of  Appeals,  Filed  November  SS,  1896.) 

1.  MaBTBB  and  servant — PeLIX)W-8BRVANT. 

Where  the  printed  posted  rules  of  a  railroad  company  direct  conductors, 
when  in  doubt  as  to  their  ability  to  take  their  trains  over  the  summit,  to 
apply  for  instructions,  the  exercise  of  iudgment  in  this  respect  by  a  con- 
ductor does  not  transform  him  from  the  mere  servant  to  the  agent  or  rep- 
resentative of  the  master. 

2.  Same — ^Dutt  of  master. 

The  duty  of  the  company  to  its  servants  is  performed  if  it  furnishes  ade- 
quate machinery  and  suitable  appliances  for  the  v^ork  and  employ  compe- 
tent fellow-servants,  under  proper  rules  duly  promulgated  ana  adapted  to 
the  end  of  meeting  possible  emergencies  of  an  ordinary  or  extraordinary 
character  which  might  be  foreseen  to  arise  in  the  conduct  of  its  operations. 

8.  Same— Delegation. 

Unless  the  duty  to  be  performed  is  one  which  the  master  is  supposed  to 
do  in  person  for  his  servant's  safety  in  his  place  of  work,  it  can  be  dele 
gated  to  another  so  far  as  to  free  the  master  from  responsibility  for  the 
consequences  of  some  neglect.  And  where  such  dutjr  relates  to  the  per- 
formance of  a  part  of  the  servant's  ordinary  work  and  is  regulated  by  rule 
and  published  notice,  and  the  servant  to  whom  such  duty  is  delegated,  is 
competent  and  experienced,  a  careless  and  negligent  performance  of  his 
duties  is  a  risk  assum^  by  his  fellow  servants. 

4.  Same— Appliances. 

In  the  absence  of  proof  that  hand  brakes  are  unusual  or  inadequate,  or 
that  air  or  steam  brakes  are  safer,  the  furnishing  of  freight  engine,  equip- 
ped with  hand  brakes  only,  does  not  of  itself  render  the  company  liable 
for  an  injury  lo  one  of  its  trainmen  occasioned  by  the  unchecked  descent 
of  a  train  down  a  steep  grade. 

6.  Same— Unsafe  roadbed— Inference. 

The  jury  will  not  be  allowed  to  infer,  from  the  testimony  of  a  witness 
that  he  had  casually  observed  rotten  ties  in  the  roadbed,  that  a  train,  rush- 
ing down  a  steep  grade  beyond  the  control  of  its  brakes  and  with  increas- 
ing momentum,  would  not  have  been  wrecked  except  for  the  presence  of 
some  rotten  ties,  in  the  absence  of  proof  that  the  roadbed  was  unsafe  or 
that  the  presence  of  rotten  ties  was  the  proximate  cause  of  the  wrecking 
of  the  train. 

Appeal  from  order  of  the  general  terra  of  the  superior  court 
of  the  city  of  Buffalo,  which  sustained  plaintiff's  exceptions  or- 
dered to  be  heard  in  the  first  instance  at  genend  term,  set  aside  a 
nonsuit  directed  by  the  trial  court  and  granted  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  death  of 
plaintiff's  husband,  alleged  to  have  been  caused  by  the  negligence 
of  defendant  while  he  was  in  its  employ. 

John  Q,  Milbum,  for  app*lt ;  Harlow  0,  Onrtiss,  for  resp't 

Gray,  J. — In  January,  1890,  the  plaintiff's  husband  lost  his 
life,  as  the  result  of  the  wrecking  of  a  train  on  defendant's  road, 
on  which  he  was  employed  as  a  brakeman.  The  following  were 
the  circumstances,  as  we  learn  from  the  record  before  us.  Be- 
tween the  stations  of  Olean  and  Emporium,  the  railroad  passes 
down  a  steep  incline  or  grade  of  110  feet  to  the  mile  for  five  and 

'  Reversing  58  8t  Rep.  112. 
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one-half  miles,  southerly  from  a  point  called  Keating  Summit- 
At  the  foot  of  the  incline  is  a  point  called  Parker^s  Station.  North 
of  Keating  Summit  is  Portage  Station,  from  whence  the  ascent  of 
the  hill  commencea  There  was  a  rule  in  the  book  of  rules  of 
the  company,  and  an  order  was  posted  on  its  bulletin  boards, 
which  directed  conductors  as  to  the  operation  of  trains  over  Keat- 
ing Summit     In  the  language  of  the  conductor  in  question  : 

**  The  order  was  to  the  effect  that  if  we  thought  we  had  a  train 
we  could  not  handle  either  ask  for  help  or  ask  to  set  off  cars.  K 
I  had  a  train  which  in  my  judgment,  which  the  conductor  thought, 
was  too  heavy  to  take  over  the  Summit,  either  to  apply  for  help 
or  set  off  cars.  Apply  for  help  meant  to  wire  Buffalo.  The  help 
they  would  give  was,  if  they  nave  got  a  spare  man  on  the  pusher, 
they  would  give  you  a  brakeman  from  the  pusher,  and  if  they 
could  not  they  would  tell  you  to  set  off  cara  Going  south  to 
Emporium  you  could  wire  from  Portage  Creek  to  Buffalo.  At 
that  point  I  would  wire  if  I  thought  my  train  was  too  heavy. 
They  would  either  make  arrangements  for  help  for  me  or  tell  me 
to  set  off  my  cars.  If  I  thought  my  train  was  all  right,  that  it 
was  not  too  heavy,  I  did  not  apply  at  all  for  instructions.  I  went 
right  along  with  m3r  train.  In  aetermining  about  the  train  at  any 
time  I  had  to  take  into  account  the  state  of  the  track.  I  would 
look  the  train  over  and  use  my  own  judgment  as  to  that;  look 
the  train  over  as  to  what  cars  and  the  number  and  condition  of 
the  cars  and  the  condition  of  the  night." 

On  the  night  in  question,  a  train  was  made  up  at  Olean  contain- 
ing between  engine  and  caboose  thirty-three  oil  and  freight  cars. 
It  was  in  chi^rge  of  crew  c6nsi3ting  of  an  engineer,  fireman,  con- 
ductor and  tliree  brakemen.  The  train  was,  according  to  the  evi- 
dence of  the  conductor,  plaintiff's  principal  witness,  "nothing  out 
of  the  way,  it  was  not  any  more  than  we  were  supposed  to  draw." 
The  company  kept  an  engine  at  Keating  Summit,  called  a  "pusher;" 
from  which  an  additional  brakeman  would  be  supplied,  in  respose 
to  a  telegram  to  Buffalo  for  help;  if  the  instructions  did  not  direct 
to  setoff  cars  from  the  train.  The  conductor  upon  this  night  did 
not  apply  for  instructions  at  Portage  Station,  upon  commencing 
to  cross  the  hill ;  because,  as  he  sa3's,  "it  was  his  judgment  that 
he  could  take  his  train  over  safely  *  *  *  he  decided  he  did 
not  need  any  help  or  to  set  off  cars."  When  the  train  was  cross- 
ing over  the  narrow  space  at  the  top  of  the  hill,  the  conductor 
believed  the  brakemen  commenced  to  set  the  brakes  and  to  pre- , 
pare  for  the  steep  descent ;  but  he  could  not  see  distinctly.  The 
train,  however,  got  from  under  control  and  went  down  the  grade 
with  such  immense  velocity  that,  as  it  was  said,  the  fire  flew  from 
the  wheels.  The  practice  was  to  set  the  brakes,  while  the  train 
was  "topping  over  '  the  hill,  as  quickly  as  possible,  until  enough 
were  set  to  hold  the  train.  How  well  their  duty  was  performed 
by  the  brakemen  we  are  not  informed.  In  some  way,  control 
was  lost  of  this  train  and  it  rushed  down  the  incline ;  until,  at  the 
bottom  of  the  hill,  near  Parker's  Station,  the  train  was  wrecked 
and  all  the  cars  left  the  track,  except  the  caboose,  in  which  was 
the  conductor,  and  four  cars  next  to  it,  and  the  track  was  torn  up 
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for  900  to  1,000  feet  The  dead  body  of  the  plaiatiff's  intestate 
was  found  in  the  wreck.  He  had  been  several  years  in  railroad 
service  and  for  several  months  with  the  crew  of  this  conductor; 
whose  employment  was  upon  the  freight  trains  of  defendant  He 
had  gone  over  this  part  of  the  road  a  number  of  times. 

Various  grounds  are  assigned  as  constituting  negligence  on  the 
part  of  the  defendant,  for  which  it  sliouid  be  held  liable  in  dam- 
ages to  the  plaintiff  for  causing  heriiusband's  death.  The  plaintiff 
argues  that  this  was  a  dangerous  place  and  that  the  rails  were 
slippery  with  frost  and  **  in  clothing  the  conductor  with  the  sole 
discretion  as  to  whether  the  train  was  safe  or  not  to  take  over  the 
mountain,  the  defendant  should  have  promulgated  and  enforced 
rules  *  *  *  relative  to  inspecting  *  *  *  the  track  as 
well  as  the  train."  The  difficulty  with  this  point  is  that  there  is 
no  evidence  that  the  company  was  derelict  as  to  ^any  such  duty. 
Negligence  in  the  performance  of  a  duty  to  others  must  be  estab- 
lished by  facts,  which  allow  of  its  reasonable  inference.  It  will 
never  be  presumed,  or  left  to  surmisa  There  was  a  book  of 
rules,  from  which  plaintiff  offered  in  evidence  several ;  though 
they  are  not  in  this  record,  and  we  cannot  assume  that  any 
proper  rule  was  wanting,  or  attention  would  have  been  called  to 
it  According  to  the  evidence  of  the  conductor,  upon  which  the 
plaintifTs  case  mainly  depends  as  to  the  immediate  facts,  he 
judged  that  he  "  could  take  his  train  over  safely,"  and  in  deter- 
mining not  to  apply  for  any  directions  he  "exercised  his  judg- 
ment and  based  it  on  the  condition  of  the  train  as  it  was  and 
everything  bearing  on  the  matter."  He  knew  the  night  was 
frosty,  what  his  train  consisted  of  and  what  was  the  difficulty  of 
passing  a  train  over  the  hill  from  Portage  at  one  side  to  Parker  s 
at  the  other.  All  these  facts  were  equally  within  the  observation 
and  knowledge  of  the  train  hands  and  the  question  really  comes 
to  this:  was  the  conductor  the  representative  of  the  master  in  de- 
termining not  to  apply  for  more  brakemen,  or  to  set  off  cars  from 
the  train,  before  proceeding  from  Portage  Station  ?  Was  he 
merely  performing  one  of  his  duties  as  an  employe,  or  did  he, 
pro  hac  vice,  represent  the  company  ?  A  further  a uestion  is,  if 
he  was  such,  whether  a  neglect  of  auty  was  shown?  Under  the 
rale  of  the  company,  the  decision  of  what  was  to  be  done  at  Port- 
age certainly  was  committed  to  the  conductor  s  judgment  But 
the  first  and  obvious  comment  is,  how  could  it  be  otherwise 
and  what  more  could  the  company  have  done  for  the  safety  of 
its  train  hands  than  to  print  and  post  a  rule,  which  directed 
conductors,  when  in  douot  as  to  their  ability  to  take  their  train 
over  the  summit,  to  apply  for  instructions  r  Of  this  rule  and 
notice  all  concernetl  had  knowledge,  or  were  chargeable  with  it, 
and  the  situation  being  one  as  apparent  to  them  as  to  the  con- 
ductor, if  he  judged  it  safe  to  proceed  where  is  the  ground  for 
the  assertion  of  n^ligence  in  the  company?  The  passage  of  this 
part  of  the  road  was  at  all  times  accompanied  with  the  danger 
attending  such  steep  grades.  That,  however,  was  a  risk  assumed 
by  the  deceased,  while  continuing  in  the  employment  of  the 
company,   and   was  known  to  hiiu    by  experience.      In  taking 
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this  particular  train  over,  there  was  nothing  unusual,  according 
to  the  evidence,  and  the  conductor  testified  that  his  decision  to 
do  so  was  made  after  observing  "  the  condition  of  the  train  as 
it  was  and  everything  bearing  on  the  matter."  That  was  a  duty 
which  had  to  be  entrusted  to  some  one  and  its  performance 
was  regulated  and  risks  were  guarded  against  by  the  company 
in  the  only  conceivable  way,  and  that  was  by  the  printed  and 
posted  rule  above  referred  to.  A  conductor  of  a  railroad  train 
IS  frequently  called  upon,  in  the  proper  exercise  of  his  func- 
tions, to  use  his  judgment ;  but  it  would  be  absurd  to  say,  when 
exercising  that  judgment,  that  he  was  necessarily  transformed 
from  the  mere  servant  to  the  agent,  or  representative,  of  the  mas- 
ter. That  he  was  the  fellow-servant  of  the  intestate  in  doing  his 
ordinary  work  has  been  long  settled.  Slater  v.  JeiDett^  85  N.  Y. 
61.  The  duty  of  the  company,  as  of  any  other  master,  to  its 
servants  was  performed  if  it  furnished  adequate  machinery  and 
suitable  appliances  for  the  work  and  employed  competent  fellow- 
servants,  under  proper  rules,  duly  promulgated  and  adapted  to 
the  end  of  meeting  possible  emergencies  of  an  ordinary  or  extra- 
ordinary character,  which  might  be  foreseen  to  arise  in  the  con- 
duct of  its  operations.  It  is  only  when  the  duty  to  be  performed 
is  one  which  the  master  is  supposed  to  do  in  person  for  his  ser- 
vant's safety  in  his  place  of  work,  that  it  cannot  be  delegated  to 
another  so  as  to  free  the  master  from  responsibility  for  the  conse- 
quences of  some  neglect  The  duty  here  was  not  of  that  charac- 
ter. It  related  to  the  performance  of  a  part  of  the  servant's 
ordinary  work  and  was  regulated  by  the  rule  and  published  no- 
tice. There  is  no  pretense  that  the  conductor  was  incompetent 
or  inexperienced.  A  careless  or  negligent  performance  of  his 
duties  was  a  risk  assumed  by  his  fellow-workmen.  Here,  he  had 
before  him  a  duty  with  respect  to  conducting  the  train  at  a  cer- 
tain point,  which  was  regulated  by  a  rule  and  which  was  to  be 
governed  by  the  apparent  facts.  Nothing  was  defective  about 
the  appliances  of  the  train ;  unless  in  the  fact  insisted  upon  by 
the  plaintiff  that  hand  brakes  were  used  on  this  locomotive,  in- 
stead of  air,  or  steam,  brakes.  But  as  to  that  fact,  while  we  may 
assume  that  brakes  might  be  more  quickly  applied  by  the  agency 
of  compressed  air,  or  steam,  there  is  no  evidence  that  the  hand 
brakes  were  inadequate  to  the  purpose,  or  unusual  in  hauling 
these  trains.  To  the  contrary,  the  proof  is  that  heavy  freight  en- 
gines on  the  road  were  indifferently  used  with  respect  to  their 
brakes  and  it  is  not  made  to  appear  that  the  one  kind  was  safer, 
or  more  useful,  than  the  other  m  such  an  emergency.  They  had 
proved  adequate  before,  and,  if  inference  may  be  indulged  in 
from  this  evidence,  the  fault  was  not  in  the  kind  of  brake  used 
on  this  engine,  but  in  the  setting  of  the  brakes  upon  the  various 
cars  as  the  train  passed  over  the  summit  of  the  hill  and  com- 
menced its  steep  descent  The  conductor  says :  **  I  first  noticed 
something  out  of  the  way  about  the  speed  the  train  was  ac(juiring 
right  at  the  top  of  the  hill  almost  I  saw  they  were  going  too 
fast  within  a  quarter  of  a  mile  of  the  top  of  the  hilL"  Certainly 
the  evidence  fails  to  show  that  the  momentum  of  this  train  could 
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have  been  arrested,  had  the  locomotive  been  equipped  with  other 
than  hand  brakes,  and  we  are  left  distinctly  in  doubt  as  to  the 
point  upon  the  train  where,  under  the  circumstances,  the  brakes 
would  oe  most  effectively  applied.  At  any  rate,  there  was  no 
evidence  that  the  accident  was  attributable  to  the  inadequacy  of 
the  brakeSw  I  think  we  are  forced  to  the  conclusion  that  this  was 
an  accident  due  to  peculiar  conditions  of  the  track,  or  to  the  fault 
of  the  brakemen  in  not  seasonably  applying  the  brakes ;  or  to  a 
combination  of  both  causes.  If  the  conductor  was  at  fault  for 
failing  to  apply  for  instructions  and  additional  help,  then  his 
failure  was  with  respect  ,to  a  matter  pertaining  to  his  ordinary 
work  and  was  the  dereliction  of  one  servant  towards  his  fellow- 
servants  in  an  emergency  as  to  which  the  master  had  provided 
by  a  rule,  known  to  all  and  calculated  to  obviate  the  possible 
peril  of  the  employment  There  was  the  peculiar  peril  incident 
to  the  work  of  the  deceased,  and  he  knew  that  his  master  had 
sought  to  protect  him  against  it  by  the  promulgation  of  a  rule  for 
the  conduct  of  the  trains,  and,  so  far  as  we  know,  had  employed 
competent  fellow-servants  and  had  furnished  a  properly  equipped 
train.  It  is  impossible  to  see  in  what  respect  the  company  was 
responsible  tor  this  lamentable  occurrence,  or  what  more  it  could 
have  done  to  guard  against  it 

But  the  plaintiff,  also,  insists  that  the  defendant  was  negligent 
with  respect  to  the  condition  of  the  roadbed,  and  he  refers  to 
evidence  that  some  ties  in  the  roadbed  had  rotted  between 
Keating  Summit  and  Parker's  Station.  That  was  furnished  by 
one  witness,  who  spoke  of  the  condition  of  things  after  the  wreck 
had  torn  up  the  track  and  revealed  the  presence  of  a  rotten 
tie,  and  by  another  witness,  who  said  he  had  noticed  that  the  ties 
were  defective,  or  partially  rotten,  along  the  track,  but  where  in 
particular  was  not  stated  Dy  him.  The  difficulty,  however,  with 
this  evidence,  as  a  subject  for  consideration  by  the  jury,  upon  the 
question  of  the  defendant's  negligence,  is  that  it  would  have  been  a 
matter  of  speculation  with  them  as  to  whether  that  was  the  cause 
of  the  accioent.  There  was  no  evidence  that  the  roadbed  was  un- 
safe, or  that  the  presence  of  rotten  ties  was  the  proximate  cause 
of  the  wrecking  of  this  train.  The  witness  who  had  seen  rotten  ties 
knew  nothing  about  railroading.  He  admitted  that  he  had  seen 
the  section  boss  and  workmen  at  work  putting  in  new  ties  from 
time  to  time,  and  it  is  a  fact,  which  we  might  assume  knowledge 
of,  that  ties  must  become  worn  out,  or  defective,  and  are  to  be  re- 
placed from  time  to  time.  In  order  to  infer  an  unsafe  condition 
of  the  railroad  track,  we  should  have  some  evidence  to  that  effect 
from  persons  capable,  by  reason  of  experience  and  observation,  to 
speak  to  the  fact  No  evidence  here  reveals  a  failure  on  the  part 
of  the  company,  to  inspect,  or  to  keep  its  track  in  an  ordinary 
safe  condition.  It  had  proved  sufficient  in  the  past ;  it  was  being 
renewed  from  time  to  time  and,  save  for  the  terrible  strain,  it  might 
have  answered  every  purpose  in  the  future.  To  allow  the  jury  to 
infer,  because  of  the  testimony  of  a  witness  that  he  had  casually 
observed  rotten  ties  in  the  roadbed,  that  this  train,  rushing  down 
this  steep  grade,  beyond  the  control  of  iti  brakes  and  with  increas-     , 
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ing  momentum,  would  not  have  been  wrecked  except  for  the 
presence  of  some  rotten  ties,  would  be  to  allow  them  to  indulge  in 
very  wild  guesswork.  A  track  safe  for  the  ordinary  operation  of 
trains  might,  and  probably  would  be,  inadequate  to  meet  the 
strain  of  a  train  running  headlong  down  a  steep  grade  and  it  could 
not  reasonably  be  said,  in  the  absence  of  some  evidence  that  the 
roadbed  was  actually  unsafe  for  the  operation  of  trains,  that  the 
proximate  cause  of  the  accident  was  other  than  the  loss  of  control 
of  the  train  as  it  descended  the  hill. 

We  have  considered  the  rulings  upon  the  trial  and  cannot  find 
that  any  error  was  committed  and  we  think  that  the  order  of  the 
general  term,  which  granted  a  new  trial  upon  the  plaintiflf's  excep- 
tions, should  be  reversed  and  judgment  of  nonsuit  should  be  or- 
dered for  the  defendant  as  directed  in  the  trial  court 

All  concur. 

Ordered  accordingly. 


H.  Wilson  Blashfield,  App'lt,  v.  The  Empire  State  Tele- 
phone AND  Telegraph  Company,  Resp't* 

(Court  of  Appeals,  Filed  November  S6,  1896,) 

1.  Appeal— Court  op  appeals. 

Where  the  order  of  the  general  term,  reversing  a  judgment  entered  upon 
the  report  of  a  referee,  does  not  show  that  the  judgment  was  reversed 
upon  any  question  of  fact,  the  court  of  appeals  will  presume  that  It  was 
not  reversed  or  the  new  trial  granted  upon  any  such  ground. 

2.  Same—Disregarding  evidence. 

A  referee  or  judge,  who  has  erroneously  admitted  incompetent  evidence 
upon  the  trial  of  an  action,  cannot  in  ordinary  cases,  after  the  submission  of 
thecase  to  him  for  decision,  cure  the  error  by  simply  reporting  that  he  had 
disregarded  the  evidence  erroneously  admitted,  and  formed  his  judgment 
without  reference  thereto. 

8.  Same. 

But,  where  the  referee,  by  the  consent  of  the  parties,  has  aided  by  his 
own  ol)servation  the  conclusion  to  which  he  has  come  on  the  question  as 
to  which  he  reported  that  he  had  disregarded  the  incompetent  evidence, 
and  there  is  other  evidence  in  the  case  upon  which  his  aetermination  on 
that  question  could  be  satisfactorily  founded,  and  an  opportunity  has  in 
fact  been  given  to  the  parties  to  re-open  the  case  and  give  further  evidence 
if  they  desired,  the  judgment  will  not  be  reversed  by  reason  of  such  error. 

Appeal  from  order  of  the  general  term  of  the  supreme  court  in 
the  fourth  judicial  department,  which  reversed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee  and  granted 
a  new  tnal. 

Franklin  Pierce^  for  app'lt ;  Frederic  K  Storks,  for  resp't 

Peckham,  J. — This  action  was  commenced  to  recover  damages 
y"  alleged  to  have  been  sustained  by  the  plaintiff's  a^^signors  by  the 

building  of  the  defendant's  telephone  line  along  the  highway  op- 
posite their  lands.  These  owners,  numbering  some  sixty  different 
individuals,  assigned  their  claims  to  the  plaintiff,  who  brought  this 
action,  and  after  trial   before   a  referee  succeeded  in  recovering 

"Affirming  54  St.  Rep.  917. 
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judgment  in  his  favor  in  a  total  of  several  hundred  dollars.  The 
defendant  denies  some  of  the  material-^legations  of  the  complaint^ 
and  also  set  up  an  aflBrmative  defense  that  plaintiff's  attorney  had 
purchased  the  various  causes  of  action  for  the  purpose  of  bringing 
suit  thereon,  and  that  the  plaintiff  had  no  real  interest  in  the  sub- 
ject-matter of  the  action  and  was  in  reality  only  the  representative 
of  the  attorney.  A  further  defense  was  that  whatever  damages  had 
been  sustained  were  the  results  of  the  acts  of  an  independent 
contractor  for  whom  the  defendant  was  not  liable. 

Upon  the  trial  evidence  was  taken  tending  to  prove  the  damage 
sustained  by  each  assignor  by  reason  of  the  building  of  defend- 
ant's line  and  the  erection  of  poles  in  the  highway  abutting  upon 
his  land.  In  the  couise  of  the  trial  the  plaintiff,  in  addition  to 
other  and  competent  evidence  upon  the  subject  of  damage,  gave 
expert  evidence  upon  the  objection  and  exception  of  the  defend- 
ant in  relation  to  the  value  of  the  land  as  it  would  have  been  if 
the  poles  had  not  been  erected.  This  evidence,  it  is  assumed  on 
both  sides,  was  erroneous  as  within  the  principle  of  our  decision 
in  Roberts  v.  Ekvated  R  R,  128  N.  Y.  455 ;  40  St.  Rep.  454. 

After  all  the  evidence  in  the  case  was  in  on  both  sides  the  par- 
ties entered  into  a  stipulation  "  that  the  referee  might  ride  over 
the  highway  along  which  these  telephone  lines  are  constructed, 
and  that  he  might  take  into  account  in  determining  the  question 
of  damages  (if  he  shall  reach  that  question)  the  facts  derived  from 
such  observation."  Pursuant  to  the  stipulation  the  referee,  in  com- 
pany with  the  attorneys  for  the  respective  parties,  rode  over  the 
highway  where  the  lines  in  question  were  erected,  or  some  por- 
tion of  them,  observing  the  nature  of  the  injuries  arising  from 
the  erection  and  maintenance  of  the  poles,  so  far  as  observa- 
ation  enabled  him  to  do  so.  Thereafter  he  reported  in  favor  of  the 
plaintiff,  and  stated  with  regard  to  each  cause  of  action  the  amount 
of  the  damage  sustained  by  the  assignor  thereof  by  reason  of  de- 
fendant's acts  in  question.  In  making  up  his  report  the  referee 
made,  among  many  others,  the  following  finding  of  fact : 

'^  Seventy  fourth,  I  allowed  the  plaintiff  upon  the  trial  to  call  a 
number  of  witnesses,  chiefly  from  among  the  plaintiff's  assignors, 
and  after  the  witnesses  had  described  the  nature  of  the  injuries  to 
their  respective  farms,  I  permitted  them,  upon  the  question  of  the 
injury  to  the  rental  value  of  their  respective  premises  by  the  erec- 
tion and  maintenance  of  these  telepone  lines,  to  give  in  some  cases 
their  opinion  as  to  what  the  rental  value  would  be  or  would  have 
been  without  the  telephone  poles  thereon.  After  such  evidence 
was  given  I  was  invited  by  the  attorneys  for  the  respective  par- 
ties to  ride  over  the  telephone  routes  involved  in  this  contro- 
versy, and  to  observe  the  nature  and  extent  of  the  injuries  de- 
scribed in  the  evidence,  and  it  was  stipulated  that  I  might  consider 
what  I  thus  observed  in  determining  the  amount  of  the  plaintiff's 
damages  if  it  should  become  necessary  for  me  so  to  determine.  I 
Daade  such  examination  in  company  with  the  attorneys  of  the  re- 
spective parties  in  September,  1891.  Upon  reflection  and  ex- 
amination, I  became  doubtful  as  to  the  competency  of  the  said 
St.  Rep.,  Vol.  LXX.        12 
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opinion  evidence  given  by ,  plaintiflPs  witnesses,  as 

before  detailed,  and  before  assessing  the  damages  herein  I  called 
the  attention  of  the  attorneys  of  the  respective  parties  to  my  doubt 
as  to  the  competency  of  such  evidence,  and  stated  to  them  that  upon 
my  own  motion  I  should  strike  out  such  evidence  and  disregard  the 
same  in  assessing  the  damages  herein.  I  have,  therefore,  stricken 
out  all  such  opinion  evidence  on  the  part  of  the  plaintiff's  wit- 
nesses, and  I  have  entirely  disregarded  the  same  in  my  assess- 
ment of  the  plaintiff's  damages,  and  I  have  assessed  said  damages 
entirely  upon  a  consideration  of  the  description  of  the  damages 
given  by  both  the  plaintiff's  and  defendant's  witnesses  herein,  and 
also  upon  my  personal  observation  as  to  the  nature  and  extent  of 
such  damages  so  far  as  the  same  could  be  ascertained  by  me  in  an 
examination  while  riding  along  said  line.  An  exception  to  my 
action  in  thus  striking  out  such  evidence  is  hereby  given  to  either 
party  who  feels  himself  aggrieved  thereby,  with  the  same  effect 
as  though  taken  by  him  upon  the  trial  of  the  action." 

Judgment  having  been  entered  in  pursuance  of  the  referee's  re- 
port, the  defendant  appealed  to  the  general  term  of  the  supreme 
court,  where  the  judgment  was  reversed.  The  order  of  reversal 
does  not  show  that  the  judgment  was  reversed  upon  any  question 
of  fact  (see  §  1338  of  the  Code  of  Civil  Pro.),  and  we  are,  there- 
fore, compelled  to  presume  that  it  was  not  reversed  or  the  new 
trial  granted  upon  any  such  question.  The  judgment  was  in  real- 
ity reversed  by  the  general  term  on  the  ground  of  the  referee's  er- 
roneous ruling  in  regard  to  the  admission  of  the  expert  evidence 
above  described  and  because  of  its  belief  that  such  error  was  not 
<jured  by  the  subsequent  action  of  the  referee  as  stated  in  his  74tli 
finding  above  quoted.  We  agree  with  the  learned  judge  deliver- 
ing tlie  opinion  of  the  general  term  that  in  ordinary  cases  it  would 
be  most  dangerous  to  hold  that  a  referee  or  judge  who  has  er- 
roneously admitted  incompetent  evidence  upon  the  trial  of  an  ac- 
tion could,  after  the  submission  of  the  case  to  him  for  decision, 
<5ure  the  error  by  simply  reporting  that  he  had  disregarded  the 
evidence  erroneously  aamitted,  and  formed  his  judgment  without 
reference  thereto.  We  should  in  ordinary  cases  most  surely  con- 
demn the  practice  as  contrary  to  the  proper  conduct  of  trials  by 
judge  or  referee,  as  most  dangerous  in  its  possibilities  and  as  im- 
properly depriving  the  party  against  whom  the  incompetent  evi- 
dence was  offered  and  received  of  his  exception  thereto  duly 
taken. 

This,  however,  it  seems  to  us,  was  an  exceptional  case  and 
should  be  decided  with  reference  to  the  exceptional  facts 
which  exist  An  error  made  by  the  judge  presiding  at  atrial 
by  jury  in  the  admission  of  incompetent  evidence  we  have 
held  may  be  cured  by  his  charge  to  the  jury  when  it  in  effect 
strikes  out  the  evidence,  witholds  it  from  the  jury  and  plainly 
directs  that  body  to  disregard  such  evidence  in  coming  to  a 
conclusion  upon  the  case.  Holmes  v.  Moffat^  120  N.  Y.  159;  80 
St.  Rep.  799.  We  have  applied  that  rule  on  a  trial  for  murder. 
People  V.  Wilson,  141  N.  Y.  185 ;  56  St  Rep.  828.  Of  course 
there  is  a  distinction  between  the  two  modes  of  trial  in  regard  to 
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the  manner  of  curing  an  error  in  the  admission  of  incompetent 
evidence;  where  a  judge  charges  a  jury  to  disregard  it  and  in  ef- 
fect strikes  it  out  and  withholds  it  from  the  jury,  the  opportunity 
is  then  presented  to  either  party  to  except  to  that  decision  and  to 
ask  the  court  to  open  the  case  and  permit  other  and  further  evi- 
dence upon  the  subject  to  be  given  which  would  be  competent 
and  proper  for  the  jury  to  regard,  and  a  refusal  to  open  the  case 
under  proper  circumstances  would  seem  to  be  just  ground  for  ex- 
ception by  the  party  aggrieved.  In  the  ordinary  case  of  a  trial  by 
a  judge  without  a  jury,  or  by  a  referee,  where  he  merely  states  in 
his  decision  or  report  that  incompetent  evidence  which  bad  been 
received  under  objection  had  been  disregarded  by  him  in  coming 
to  his  conclusion,  such  practice  would  give  no  fair  opportunity  to 
the  aggrieved  party  to  except  to  that  decision,  or  to  give  further 
evidence  in  regard  to  the  matter  itself.  The  error  could  not  be 
thus  cured. 

In  the  case  at  bar,  however,  we  have  the  very  important  fact 
that  the  parties  themselves  stipulated  that  the  referee  might  ride 
along  the  highway  and  take  into  account  in  determining  the  ques- 
tion of  damages  tne  facts  derived  from  his  observation  at  that  time. 
Thus  by  the  consent  of  the  parties  the  referee  was  given  power 
outside  of  and  beyond  the  evidence  taken  before  him  from  the 
witnesses  to  aid  by  his  own  observation  the  conclusion  he  might 
come  to  in  regard  to  this  single  question  of  damages.  This  power 
was  given  for  some  purpose,  ana  it  constituted  a  kind  of  evidence 
which  does  not  and  cannot  appear  in  the  record  before  us,  which 
is  not  the  subject  of  exception,  and  the  extent  of  the  benefit  de- 
rived from  which  we  have  no  means  of  determining.  In  addition 
to  that  we  have  the  facts  detailed  in  his  finding,  from  which  it 
will  be  seen  that  an  opportunity  was  in  fact  aflforded  the  parties 
by  the  referee  by  reason  of  his  informing  them  of  his  determina- 
tion^ to  ask  him  to  re-open  the  case,  and  to  receive  such  further 
evidence  on  the  subject' as  either  party  might  desire  to  give.  The 
fact  that  it  does  not  appear  that  either  party  availed  himself  of 
such  opportunity  by  making  any  such  request  of  the  referee  is 
evidence  quite  satisfactory  to  us  that  it  was  not  regarded  as  im- 
portant There  was  other  evidence  in  the  case  aside  from  this  ex- 
pert evidence,  and  aside  from  that  obtained  by  the  referee  in  his 
personal  observation  of  the  premises  adjoining  the  high  Aray,  upon 
which  his  determination  on  this  question  could  be  satisfactorily 
founded.  Upon  these  peculiar  and  exceptional  circumstances  we 
think  the  error  of  the  referee  in  admitting  the  incorttipetent  evi- 
dence was  substantial!  V  cured,  and  it  would  not  tend  to  a  more 
just  result  to  reverse  the  judgment  for  any  such  error. 

Second  Another  ground  for  the  reversal  of  this  judgment  and 
the  affirmance  of  the  order  granting  a  new  trial  was  argued  before 
•us,  and  it  arises  under  section  73  of  the  Code  of  Civil  Procedure, 
which  provides  that  "an  attorney  or  counselor  shall  not  directly  or 
indirectly  buy,  or  be  in  any  manner  interested  in  buying  a  bond, 
promissory  note,  bill  of  exchange,  book  debt,  or  other  thing  in  ac- 
tion, with  the  intent  or  for  the  purpose  of  bringing  an  action 
thereon."    The  learned  counsel  for  the  defendant  contended  here      j 
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that  the  evidence  was  wholly  uncontradicted,  and  showed  that  this- 
section  had  been  violated  by  the  attorney  for  the  plaintiflf,  and 
that  in  fact  he  was  the  owner  of  these  claims  which  had  been  nom- 
inally assigned  to  the  plaintiff,  and  that  he  had  in  effect  purchased 
the  same  in  violation  of  this  section  of  the  statute.  We  have  care- 
fully examined  tlie  evidence  in  this  respect,  and  are  clearly  of  the 
opinion  that  the  section  in  question  has  not  been  violated  in  the 
case  now  under  review.  The  attorney  for  the  plaintiff  did  not  di- 
rectly or  indirectly  buy,  nor  was  he  in  any  manner  interested  in 
buying,  these  claims  in  suit.  Tlie  evidence  on  this  subject  falls- 
far  short  of  proving  any  such  purchase  of  the  claims  by  the  plaint- 
iff's attorney,  directly  or  indirectly,  as  comes  within  the  prohibi- 
tion of  the  statute.     There  has  been  no  purchase  at  all. 

We  have  examined  the  other  questions  argued  before  us  and 
contained  in  the  excellent  brief  of  the  defendant's  eounsel,  and  are 
of  the  opinion  that  they  do  not  show  any  good  ground  for  the  re- 
versal of  the  judgment  entered  upon  the  referee's  report 

We  are,  therefore,  of  the  opinion  that  the  order  of  the  general 
term  granting  a  new  trial  should  be  reversed,  and  the  judgment 
entered  upon  the  report  of  the  referee  should  be  affirmed,  with 
costs. 

All  concur.     Ordered  accordingly. 


Daniel  Schmeer,  as  Adtninistrator,  etc.,  App'lts,  v.   The  Gas 
.    Light  Company  of  Syracuse,  Implead^,  eta,  Eesp't* 

{Court  of  Appeals,  Filed  November  26,  1895.) 

1.  NEGLrOKNCE — GaS  COMPANY. 

The  question  whether  it  is  negligence  in  a  gas  company,  before  permit- 
ting its  gas  to  be  turned  into  a  building  for  the  purpose  of  supplying  those 
who  have  applied  for  it,  in  not  making,  throuc^h  its  own  servants,  some 
examination  of  the  condition  of  the  piping  leading  to  the  other  parts  of 
the  building,  to  the  end  that  it  might  say  with  reasonable  certainty  that 
such  piping  was  in  proper  condition  to  bold  the  gas,  and  not  to  let  it  es- 
cape upon  the  premises  of  those  who  had  not  applied  for  and  did  not  want 
it,  is  one  of  fact  and  not  of  law. 

2.  Samb. 

The  proprietv  of  the  custom  of  relying  upon  the  plans  of  the  building- 
when  delivered  as  equivalent  to  a  certificate  that  the  piping  was  in  good 
condition,  and  thereafter  permitting  any  one  to  turn  on  the  gas,  may  go- 
to the  jury  upon  the  question  of  negligence. 

8.  Same— Extent  of  liabii.ity. 

The  company,  in  delivering  its  gas,  is  not  an  insurer,  but  is  simply 
bound  to  that  degree  of  care,  which  the  nature  of  the  article  it  deals  In 
and  the  consequences  to  be  apprehended  from  an  accident,  reasonably  call 
for. 

4.  Same. 

When  once  the  piping  has  been  fairly  and  properly  examined  previous 
to  turning  on  the  gas,  if  such  examination  by  the  company's  servants  Is 
called  for  at  all,  there  is  no  continuing  liability  on  the  part  of  the  company 
to  see  it  that  such  piping  is  kept  in  proper  condition. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  fourth  judicial  department,  entered  upon  an  order^ 
"Reversing  56  St.  Rep.  892. 
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which  affirmed  a  judgment  in  favor  of  defendant  entered  upon  the 
dismissal  of  plaintiffs  complaint  upon  the  merits  on  trial  at  cir- 
cuit. 

This  action  is  brought  to  recover  damages  for  the  death  of 
plaintiffs  son  from  an  explosion  of  gas  in  the  building  in  which 
the  plaintifif  had  an  apartment,  such  explosion  having  occurred,  as 
is  alleged,  by  reason  of  the  negligence  of  the  defendants  in  permit- 
ting the  gas  to  flow  into  the  building  without  first  properly  test- 
ing the  pipea  The  answer  denied  any  negligence  on  the  part  of 
the  company,  and  set  up  as  a  further  defense  the  contributory 
negligence  of  the  deceased.  '  The  plaintiff  was  nonsuited  at  the 
trial  and  the  general  term  affirmed  the  nonsuit,  and  the  plaintiff 
appeals  here.  The  defendant  is  a  manufacturer  of  gas  in  the  city 
of  Syracuse  and  furnishes  the  same  to  all  inhabitants  of  the  city 
desirous  of  using  it  The  gas  is  supplied  iu  the  usual  way  by 
raeans  of  mains  laid  underground  in  the  streets  and  connecting  by 
means  of  service  pipes  with  the  different  structures  in  which  the 
gas  is  consumed. "  The  company  lays  and  owns  the  street  mains 
^nd  the  service  pipe  therefrom  to  the  inside  of  the  cellar  or  base- 
ment of  the  buildings  to  be  supplied.  The  service  pipe  is  left  by 
the  company  unconnected  with  the  piping  in  a  building,  and  the 
gas  is  prevented  from  flowing  into  it  by  means  of  a  stopcock  placed 
in  the  service  pipe  a  short  distance  inside  the  curb  at  the  side  of 
the  street.  It  has  been  the  custom  of  this  company  to  permit  this 
service  pipe  to  be  connected  with  the  piping  in  a  building  by  the 
owner  thereof  as  soon  as  he  had  made  application  to  the  company 
to  become  a  consumer  of  the  gas  and  after  it  has  supplied  him 
with  a  meter,  and  such  connection  has  been  customarily  made  by 
agasfitter  employed  for  that  purpose  by  the  owner,  and  without 
giving  any  notice  thereof  to  the  company. 

In  the  spring  of  1889,  one  George  Young  had  completed  the 
erection  of  a  three  story  brick  building  on  the  west  side  of  North 
Salina  street  in  the  city  of  Syracuse.  The  building  was  divided 
into  stores  on  the  ground  floor  and  in  to  separate  and  independ- 
ent apartments  or  flats  above.  There  was  one  double  and 
one  single  store,  and  there  were  three  fiats  upon  each  of  the  floors 
above  the  stores.  The  double  store  had  been  rented  by  the  owner 
to  a  firm  named  Vinney  &  Krause,  while  the  single  store  had  been 
rented  to  the  plaintiff  for  a  confectionery  shop,  and  the  plaintiff 
had  also  rentea  one  of  the  flats  in  the  second  story  for  his  family. 
Two  of  the  flats  on  the  third  floor  and  immediately  above  the  flat 
occupied  by  the  plaintiff  were  occupied  by  the  families  of  two 
women,  Mrs.  Ripple  and  Mrs.  Bordner.  The  plaintiff  moved  into 
the  building  April  19,  1889,  and  the  other  tenants  were  moving 
in  about  the  same  time.  The  accident  occurred  that  same  even- 
ing. The  whole  building  was  equipped  with  gas  pipes,  but  so 
arranged  that  each  store  and  flat  could  be  supplied  with  gas 
through  a  separate  and  independent  meter. 

Upon  the  application  of  the  owner,  made  about  the  29th  of 
March,  1889,  the  company  put  in  the  service  pipe  extending  into 
the  cellar  of  the  building  tnrough  the  cellar  wall.  The  ^as  was 
excluded  by  means  of  the  stopcock  near  the  curb  at  the  sidewalk. 
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On  the  iOth  of  April  one  Steingriebe,  who  occupied  one  of  the  three 
flats  on  the  third  story,  applied  for  a  meter  for  his  flat  by  signing 
an  order  book  at  the  office  of  the  company.  Vinney  &  Kraase, 
the  tenants  of  the  double  store,  had  also  and  about  the  same  time 
applied  for  a  meter.  The  meters  had  in  both  cases  been  refused 
by  the  company  until  proper  plans  of  the  piping  were  furnished. 
These  plans  were  subsequently  furnished  and  the  meters  were 
then  delivered.  The  gas  was  sul)sequently  turned  on  by  one  of 
the  gasfitters  or  his  employe,  and  without  notice  to  or  knowledge 
on  the  part  of  the  gas  company.  It  had  been  the  practice  of  the 
company  for  many  years  in  Syracuse  to  accept  and  rely  upon 
these  plans  when  furnished  the  same  as  if  they  were  a  certificate 
by  the  gasfitter  or  plumber  putting  in  the  piping  that  such  piping 
was  then  complete,  tested  and  ready  to  receive  ^as,  the  company 
itself  not  making  any  examination.  It  did  not  itself  connect  the 
meters  with  the  piping  in  a  house  nor  itself  and  directly  through 
its  own  agents  and  employes  see  to  the  turning  on  of  the  gas  from 
the  street  mains  through  the  service  pipe  into  the  building.  Those 
who  applied  for  the  meters  engaged  such  persons  as  they  chose  to 
do  the  work.  After  the  meters  had  been  supplied  to  this  build- 
ing they  were  connected  with  the  service  pipe  oy  the  employes  of 
the  owner  or  tenants  who  engaged  them  for  the  purposa  There 
was  customarily  no  objection  made  by  defendant  to  the  turning 
on  of  the  gas  from  the  street  main  after  the  person  wishing  to  use 
the  gas  had  applied  for  the  same  to  defendant  and  been  furnished 
by  it  with  a  meter.  The  defendant,  by  furnishing  the  meter, 
thereby  consented  to  the  turning  on  of  the  gas  by  any  one.  In 
this  case  the  defendant  relied  on  th^  certificate  spoKcn  of  as  to  the 
condition  of  the  pipes.  In  truth,  the  piping  in  the  upper  hall- 
ways had  not  been  properly  attended  to  before  the  gas  was  let 
into  the  building  by  one  of  the  employes  of  the  plumber  or  gas- 
fitter  who  was  engaged  to  attach  the  meter  to  the  service  pipe  by 
one  of  the  tenants.  The  ends  of  the  pipes  in  the  third  story  hall- 
way had  not  J>een  plugged,  and  hence  the  moment  the  gas  was 
turned  on  the  street  it  went,  in  addition  to  the  store  where  it  was 
wanted,  up  through  the  other  pipes  into  the  hallway  of  the  third 
story  and  escaped  therefrom  into  that  hall.  The  only  opening  at 
which  the  gas  could  escape  was  in  the  hallway.  The  hallway  was 
also  the  only  means  of  access  which  the  tenants  had  to  their  re- 
spective flats  from  the  street  entranca  The  two  women  tenants 
had  not  applied  to  the  company  to  be  furnished  with  gas,  and  did 
not  intend  to  use  the  same  in  their  apartments.  They  were  using 
oil  for  illuminating  purposes.  After  the  gas  had  been  turned  on 
from  the  street  on  the  evening  in  question  by  some  one  not  in  anv 
way  connected  with  the  company,  and  some  time  between  half 
after  eight  and  nine  o'clock,  the  smell  of  gas  became  noticeable 
in  the  hallway  mentioned.  The  plaintiff's  son,  a  young  man 
about  eighteen  years  of  age,  was  in  the  apartment  hired  by  his 
father,  reading,  when  he  heard  the  voices  of  the  women,  and  going 
out  into  the  second  story  hallway,  asked  them  what  was  the  mat- 
ter. There  was  then  no  smell  of  gas  in  the  plaintiff's  apartment 
The  boy  was  told  of  the  escaping  gas  somewhere  and  so  he  went 
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up  stairs  to  the  third  storj  and  said  he  would  try  and  discover 
the  location  of  the  leak  and  stop  it  until  morning,  and  proposed 
to  take  a  lamp.  Mrs.  Bordner,  one  of  the  tenants,  saia  she 
thought  a  lamp  would  be  dangerous,  to  which  the  boy  assented, 
and  then  said  he  would  take  a  candle,  as  he  had  seen  plumbers 
use  a  candle  to  find  a  leak.  He,  therefore,  procured  one  and  had 
it  lighte<l  and  went  to  a  pipe  in  the  side  wall  in  the  third  story 
and  applied  the  flame  to  the  cap  of  the  pipe  and  around  it  and 
said  "that  is  all  right."  Walking  to  the  end  of  the  hall  he  had 
partly  got  upon  a  barrel  lying  there,  when  an  explosion  occurred 
which  injured  the  boy  so  that  he  soon  thereafter  died. 

Gasfitters  do  in  fact  use  torches  and  candles  upon  some  occa- 
sions in  testing  or  searching  for  leaks  in  gas  pipea  Believing 
that  the  gas  company  had  been  gulity  of  negligence  in  causing 
the  death  of  plaintiflf^s  intestate  under  the  circumstances  herein 
stated,  the  plaintiflE  brought  this  action  to  recover  damages  on 
account  thereof. 

Louis  Marshall^  for  appVt ;  Edwin  Nottingham^  for  resp't 

Peckham,  J. — We  think  it  was  error  to  nonsuit  the  plaintiff 
upon  this  proof.  There  was,  in  our  judgment,  a  question  for  the 
jury  to  determine,  the  question  being  whether,  upon  all  the  evi- 
dence, the  defendant  company  had  been  guilty  of  negligence 
which  caused  the  death  of  the  deceased  youth. 

A  portion  of  the  gas  which  escaped  through  the  pipes  in  third 
story  hall  found  its  way  into  the  premises  of  the  women  tenants, 
and  occasioned  them  annoyance  from  its  odor.  Tlie  deceased, 
upon  hearing  of  the  difficulty,  and  in  order  to  aid  the  two  women 
in  its  removal,  endeavored  to  find  the  location  of  the  leak  for  the 

Surpose  of  stopping  it  with  some  temporary  means  until  the  next 
ay.  He  was  acting  in  their  behalf  and  for  their  benefit,  although 
the  means  he  used  were  his  own.  The  women  were  not  con- 
sumers of  the  gas,  and  had  made  no  application  to  the  company 
to  be  supplied  with  it,  and  its  presence  in  the  hall  and  in  their 
apartments  was  most  obnoxious  to  them,  and  if  continued  might, 
of  course,  soon  have  become  very  dangerous. 

The  question  which  should  have  been  left  to  the  jury  was 
whether  the  company  had  failed  to  use  such  reasonable  precau- 
tions as  might  properly  be  exacted  of  it  before  turning  on  the 
gas,  or  permitting  it  to  be  turned  on  by  some  third  person. 

The  company  in  some  respects  occupitd  the  position  of  a 
public  corporation.  It  was  by  statute  bound  to  furnish  gas  upon 
the  written  application  of  the  owner  or  occupant  of  any  builuing 
or  premises  within  one  hundred  feet  of  any  main  laid  down  by  it, 
subject  to  such  and  proper  regulations  as  it  might  adopt  as  a 
means  of  securing  payment  for  its  gas  and  safety  in  its  supply. 
It  manufactured  and  furnished  an  agent  for  illuminating  purposes 
which  might  have  become  a  most  dangerous  one,  liable  to  explode 
and  to  injure  human  beings  and  property.  While  this  gas 
remained  on  the  premises  of  the  manufacturer,  or  while  it  was 
being  conducted  tnrough  its  own  pipes  to  different  parts  of  the 
city,    there  can  be  no  doubt  that  the  company   was   bound   to 
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exercise  vigilance  to  prevent  injury  to  third  parties  from  the 
dangerous  qualities  of  the  gas.  The  question  is  where  its  respon- 
sibility ended.  The  claim  is  made  on  its  behalf  here  that  such 
responsibility  had  certainly  determined  before  this  explosion 
bccurred.  it  is  urged  that  it  had  no  responsibility  for  putting 
the  piping  in  the  house,  as  it  was  done  by  third  parties  under  the 
employment  of  the  owner;  that  it  had  no  charge  of  such  piping 
after  it  was  fitted  in  the  building;  that  the  gas  was  turned  on  by 
third  parties  without  consultation  with  or  knowledge  on  the  part 
of  the  officers  of  the  company,  which  simply  was  accustomed  to 
and  in  this  case  did  permit  any  one  to  turn  on  the  gas  after  plans 
had  been  submitted  to  it  ana  a  meter  had  been  provided  by  it 
upon  application. 

These  circumstances  might  furnish  a  good  answer  to  the  com^ 
pany  as  against  any  claim  of  the  owner  of  the  building  who  had 
applied  for  a  meter  or  any  tenant  wlio  had  so  applied.  The  case 
oi  Flird  V.  Qloiicester  Oas  Light  Co.  (3  Allen,  343)  does  not  go  far 
enough  to  save  the  defendant  from  any  possible  liability  in  this 
case.  There  the  plaintiflE  was  himself  the  owner  of  the  building 
and  had  employed  and  paid  one  Thomas  to  put  gas  pipes  therein 
connected  with  the  service  pipe  laid  by  the  defendant  and  to  put 
up  and  arrange  the  fixtures  and  burners  necessary  for  using  gas 
in  some  of  the  rooms.  This  man,  having  put  the  fixtures  in  the 
buiiding,  himself  turned  on  the  gas,  and  the  explosion  soon  there- 
after took  place.  The  plaintiflE  claimed  that  Thomas  in  turning 
on  the  gas  was  the  agent  of  the  defendant,  while  the  defendant 
claimed  that  it  had  simply  been  cognizant  of  a  custom  on  the 

Eart  of  Thomas  or  other  gasfitters  to  turn  on  the  gas  when  they 
ad  completed  their  piping,  and  that  defendant  had  simply  per- 
mitted it,  but  had  in  no  sense  employed  Thomas  or  any  one  else 
to  do  it.  The  defendant  requested  the  court  to  charge  that  this 
mere  permission  was  not  sufficient  to  make  Thomas  its  agent  if  it 
had  never  assumed  to  furnish  or  interfere  with  the  pipes  or 
fixtures  inside  the  building.  The  court  declined  to  give  such 
instruction,  and  it  was  held  error.  It  was  a  case  of  an  application 
for  gas  by  the  owner  of  the  building.  We  are  here  not  dealing 
with  the  ease  of  an  owner  or  of  a  tenant  who  had  made  applica- 
tion for  a  meter  and  who  might  be  said  to  have  asserted  by  that 
act  the  proper  condition  of  the  piping  and  to  have  thereby  waived 
any  further  examination.  Here  is  the  case  of  an  injury  to  a  third 
person  arising^from  an  explosion  in  the  third  story  hall  caused  by 
the  escape  of  the  gas  from  pipes  situated  in  that  story  and  not 
properly  capped,  by  reason  of  which  the  escaping  ffas  penetrated 
into  the  apartments  of  non-consumers  and  who  had  made  no 
application  for  such  gaa 

Was  there  any  negligent  failure  on  the  part  of  the  defendant 
company  to  do  what  was  reasonably  prudent  for  the  purpose  of 
insuring  safety  to  those  women  and  to  those  who  were  roused  by 
them  to  make  eflforts  to  discover  the  source  of  the  leak?  The 
companv  surely  had  no  right  to  intentionally  pour  out  its  manu- 
factured gas  upon  the  tenents  who  had  not  applied  for  it  Some 
care  was  due  from  it  when  supplying  those  who  did  apply,  to  see 
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that  who  did  not  should  be  protected  from  the  undei-sired 
element 

The  defendant  urges  that  it  would  be  most  unreasonable  to 
impose  upon  it  the  duty  of  knowing  when  gas  was  to  be  turned 
on  in  every  building  in  the  city  where  it  was  to  be  used  and  to 
inspect  the  piping  immediately  prior  to  the  turning  on  of  the  gas. 
It  is  asserted  such  a  duty  would  be  almost  impossible  of  per- 
formance and  that  every  reasonable  requirement  is  met  by  the 
obligation  to  inspect  upon  notice  and  request  But  the  company 
by  the  adoption  "of  the  custom  already  spoken  of  in  regard  to  the 
delivery  of  the  plans  of  tlie  piping  to  it  entirely  did  away  with 
the  necessity  of  notifying  it  and  left  it'  to  the  discretion  of  the 
owner  or  applicant  at  what  time  or  by  whom  the  gas  might  be 
turned  on.  It  has  by  its  own  act  relieved  itself,  so  far  as  it 
could,  of  any  obligation  to  make  inspection  before  the  gas  shall 
be  turned  on.  We  do  not  see  the  impracticability  of  inspection 
as  is  alleged  bv  defendant  or  its  great  expense.  If  when  a  meter 
should  be  applied  for  in  an  apartment  house  like  this  in  order  to 
take  the  defendant's  gas,  the  defendant  should  at  the  time  of 
sending  it  send  a  proper  inspector  to  inspect  the  piping,  there 
would  not  be  much  difficulty  in  that  case.  The  inspection  here 
spoken  of  would  not  include  the  examination  of  pipes  under 
floors  or  covered  by  phistering;  no  ripping  up  of  work  already 
done  in  the  way  of  flooring  and  of  lath  and  plastering  could 
reasonably  be  required.  A  fair  examination  of  the  piping  which 
was  disclosed  and  the  ends  of  tubes  coming  out  into  the  open 
spaces  through  which  the  gas  might  penetrate  into  other  quarters 
than  where  it  was  applied  for,  would  certainly  be  all  that  could 
be  reasonably  called  for.  We  do  not  say  tliat  even  this  must  be 
done  as  a  legal  proposition.  It  is  a  question  for  the  jury  upon 
the  issue  of  nesjligence. 

The  suggestion  that  the  company  had  no  right  to  enter  upon 
the  premises  for  that  purpose  we  do  not  regard  as  well  founded. 
It  might  properly  refuse  to  permit  the  gas  to  be  turned  on  in  a  case 
of  separate  stores  and  flats  like  that  here  presented,  until  some 
reasonable  examination  of  the  piping  had  been  made  in  the  other 
portions  of  the  building,  where  gas  had  not  been  applied  for,  such 
as  would  lead  to  the  belief  that  the  piping  in  that  other  portion 
was  in  proper  condition.  We  do  not  say  that  the  company  was 
bound,  as  matter  of  law,  to  make  this  examination  by  its  own 
agents,  or  that  a  failure  to  make  it,  and  a  reliance  on  the  certificate 
implied  from  the  delivery  of  plans  was  negligence,  but  we  say  that 
whether  such  reliance  was  or  was  not  negligent  was,  under  the 
circumstances  of  this  case,  a  matter  for  the  jury  to  decide.  Having 
adopted  the  practice  of  relying  upon  the  plans  when  delivered  as 
equivalent  to  a  certificate  that  the  piping  was  in  good  condition, 
and  thereafter  permitting  any  one  to  turn  on  the  gas,  the  propriety 
of  that  custom  must  go  to  the  jury  upon  the  question  of  negli- 
gence. 

The  defendant,  after  the  delivery  of  the  plans  and  having  thus 
obtained  a  general  knowledge  of  the  character  of  the  building, 
St.  Rep.,  Vor.  LXX.        13 
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must  have  known  of  the  separate  stores  and  apartments,  and  that 
separate  meters  were  required.  The  agents  of  the  defendants  saw 
that  by  the  plans  the  pipes  were  placed  so  as  to  distribute  the  gas 
to  other  portions  of  the  buildf ng  than  those  from  which  application 
had  been  so  far  made.  Was  it  or  not  a  reasonable  matter  to  ask 
of  the  defendant  that  before  permitting  its  gas  to  be  turned  into 
the  building  for  the  purpose  of  supplying  those  who  had  applied 
for  it,  the  company  should,  throng^  its  own  servants,  make  some 
exammation  of  the  state  of  the  piping  leading  to  the  other  quar- 
ters, to  the  end  that  it  might  say  with  reasonable  certainty  such 
piping  was  in  proper  condition  to  hold  the  gas,  and  not  to  let  it 
escape  upon  the  premises  of  those  who  had  not  applied  for  and 
did  not  want  it?  Or  had  the  company  done  all  that  could  reason- 
ably have  been  required  of  it  by  entering  into  the  understanding 
as  to  the  plans,  and  that  their  delivery  should  be  regarded  a& 
equivalent  to  a  certificate  ?  Thi«  presents,  we  think,  a  fair  question 
of  fact  and  not  one  of  law. 

The  defendant  also  urges  that  it  was  not  its  duty  to  turn  on  the 
gas,  but  it  was  only  obliged  to  allow  it  to  be  turned  on,  and, 
therefore,  it  ought  not  te  be  held  liable  for  the  act  of  a  stranger. 
In  this  we  think  it  entirely  misapprehends  its  duty.  It  is  obliged 
to  supply  the  gas  to  applicants.  When  they  have  done  what  is 
necessary  to  make  a  connection  with  its  consent  with  the  mains  of 
the  defendant  and  have  applied  for  and  obtained  the  meter  to 
measure  their  supply,  we  are  clearly  of  the  opinion  that  in  order 
to  fulfill  its  duty  to  supply  gas  the  defendant  is  under  the  obliga- 
tion when  applied  to  of  turning  it  on  so  that  the  supply  may  be 
given.  Certainly  it  ought  not  to  be  held  liable  for  the  act  of  a 
stranger  in  turning  on  tne  gas  without  its  knowledge  or  request. 
We  do  not  permit  any  liability  to  be  founded  upon  that  fact  If 
liable  at  all,  it  must  be  for  its  own  neglect  (if  the  jury  shall  so 
find)  in  failing  to  make  any  inspection  and  in  adopting  a  custom 
which  when  carried  out  permitted  the  turning  on  of  the  gas  by 
any  one  at  any  time  after  the  delivery  of  a  meter  by  the  company. 
This  is  the  extent  of  defendant's  liability.  We  do  not  think  the 
principle  of  the  case  of  Mylands  v.  Fletcher,  L.  E.,  8  H.  of  L.  330, 
applies  here.  The  defendant  is  not  an  insurer.  In  the  English 
case  the  defendant  was  held  liable  at  all  events  for  the  damage 
done  to  his  neighbors'  mines  by  reason  of  an  overflow  from  water 
which  the  defendant  had  accumulated  on  his  own  land. 

Here  the  defendant  is  engaged  in  manufacturing  and  selling  an 
article  which  has  become  so  universally  used  for  illuminating 
purposes  as  to  be  regarded  almost  as  an  essential  of  city  life. 
Having  manufactured  it,  the  law  compels  the  company  to  furnish 
it  to  an  owner  or  occupant  on  certain  terms.  It  is  bound  not 
only  in  the  fulfillment  of  the  purpose  of  its  existence  but  by 
affirmative  provisions  of  law  to  deliver  the  gas  into  the  buildings 
of  others,  in  making  that  delivery  it  is  not  an  insurer,  but  is 
simply  bound  (in  such  a  case  as  this)  to  that  degree  of  care  which 
the  nature  of  the  article  it  deals  in  and  the  consequences  to  be 
apprehended  from  an  accident  reasonably  call  for.  Nor  do  we 
assume  to  say  that  when  once  the  piping  in  cases  similar  to  this 
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has  been  fairly  and  properly  examined  previous  to  turning  on  the 
gas  (if  such  examination  by  defendant's  servants  is  called  for  at 
all),  that  therefore  there  is  a  continuing  liability  on  the  part  of  the 
company  to  see  to  it  that  such  piping  is  kept  in  proper  condition. 
As  the  company  has  no  control  over  the  piping,  does  not  put  it  in 
and  is  not  consulted  about  it,  the  principle  upon  which  it  might 
be  held  liable  in  cases  of  this  character  at  the  time  of  the  first 
delivery  of  gas,  if  no  precaution  were  taken  at  all,  is  simply  that 
it  would  have  the  right  to  refuse  to  turn  on,  or  permit  othero  to 
turn  on,  the  gas  for  the  supply  of  the  applicants  until  properly 
assured  of  the  condition  of  the  piping  in  other  portions  or  the 
building.  Having  become  assured  of  it,  and  the  gas  being  on,  it 
would  not  seem  that  the  company  ought  further  to  be  regarded  as 
liable  for  the  continuous  good  condition  of  the  piping.  Here  we 
may  justly  say  that  to  impose  such  a  liability  upon  the  defendant 
would  clearly  be  unreasonable.  It  would  render  necessary  the 
examination  at  frequent  intervals  of  all  the  buildings  in  the  city 
in  which  gas  was  used.  This  would  be  so  onerous  as  to  be  prac- 
tically impossible  of  execution  because  of  the  expense  to  the 
company.  The  law  ought  not  to,  and  does  not,  exact  an  unrea- 
sonable amount  of  care  from  any  one.  Under  the  restrictions, 
however,  as  above  stated,  we  think  the  question  of  defendant's 
negligence  was  for  the  jury. 

The  other  ground  of  deiense,  as  to  the  contributory  negligence 
of  the  plaintiffs  intestate,  we  do  not  think  should  be  taken  from 
the  jury.  Sometimes  it  is  extremely  dangerous  to  take  a  light  to 
discover  the  location  of  a  gas  leak  and  sometimes  it  is  not,  de- 
pending upon  various  circumstances,  among  others,  upon  the 
extent  of  the  leak,  the  size  of  the  inclosure  where  located  and  the 
length  of  time  the  leak  has  existed.  The  plaintiffs  intestate,  a 
boy  of  eighteen,  took  the  candle  with  the  statement  that  he  had 
seen  gas  men  take  a  candle  to  find  a  leak,  and  it  is  a  fact  that 
they  do  so  upon  some  occasions.  The  whole  case  as  to  the  con- 
tributory negligence  of  the  plaintiffs  intestate  should  be  submitted 
to  the  proper  judges  of  fact 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event 

O'Brien,  Bartlett  and  Haight,  JJ.,  concur;  Finch  and 
Gray,  JJ.,  dissent;  Andrews,  Ch.  J.,  not  sitting. 

Jud^meat  reversed 


Jahes  J.  Belden,  Resp't,  v.  Stevenson  Burke,  Impleaded,  etaly 

AppUt* 

(Churt  of  Appeals,  Piled  November  S6,  1896,) 

1.  Bonds— Railroad— Purchase  with  notice. 

A  person  cannot  buy  depreciated  bonds  in  the  market,  with  knowledge 

of  all  the  facts  and  then  proceed  to  increase  the  value  by  attacking,  in  a 

court  of  equity,  business  transactions  which  took  place  years  before  he  had 

ftoy  interest  in  them,  whereby  some  portion  of  the  security  promised  in  the 

>  Devising  65  St.*Rep.  844. 
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mortgage  was  diverted,  release(f  or  waived  by  the  action  and  witli  the  con- 
sent of  every  party  who  then  had  any  interest  either  in  the  bonds  or  the 
property. 

2.  Same. 

A  holder  of  mortgage  b  )nds.  who  purchased  his  bonds  in  the  open  mar- 
ket, after  full  inquiry,  with  knowledge  of  the  situation  and  how  the  bonds 
or  their  proceeds  had  been  used  and,  in  such  purchase,  did  not  act  upon 
the  faith  of  any  statement  in  the  mortgage,  but  upon  his  own  judgment, 
and  who  has  sustained,  and  will  sustain,  no  loss  from,  but  has  made  a 
considerable  sum  of  money  by,  the  transaction,  cannot  maintain  an  action 
in  equity,  on  behalf  of  himself  and  other  bondholders,  on  the  refusal  of 
the  trustee  to  sue,  to  obtain  tedress  for  a  breach  of  an  alleged  covenant  in 
the  mortgage  to  devote  the  bonds  or  th«»ir  proceeds  to  the  improvement  of 
the  mortgaged  property  and  to  enhance  the  security  of  the  mortgage  lien. 

8.  Same. 

The  question  whether,  in  the  absence  of  notice  to  the  plaintiff  of  the 
facts  when  he  purchased  the  bonds,  the  action  could  have  been  maintained, 
was  not  passed  upon  by  the  court. 

4.  Same— Holder  in  good  faith. 

A  subsequent  holder  of  bonds  in  good  faith  and  without  notice  is  not 
precluded  from  relief,  on  the  ground  that  the  original  holder  from  the 
company  took  with  notice  of  the  actual  transaction. 

Appeal  from  order  of  the  general  term  of  the  supreme  court  in 
the  first  judicial  department,  which  reversed  a  judgment  of  special 
term  dismissing  the  complaint  upon  the  merits  and  ordered  a  new 
trial. 

Stevenson  Burke  and  William  B,  Ilornhlower^  for  app'lt ;  John  F, 
Dillon  and  Samuel  B.  Clarke^  for  resp't. 

O'Brien,  J. — The  plaintiff,  as  a  bondholder  of  the  Columbus, 
Ilocking  Valley  and  Toledo  Railway  Company,  brought  this  ac- 
tion in  his  own  behalf  and  in  behalf  of  all  other  persons  holding 
the  bonds,  against  the  railway  corporation,  the  trustee  named  in 
the  mortgage  executed  to  secure  the  payment  of  the  bonds,  Steven- 
son Burke  and  five  other  persons,  called  his  associates  in  the 
transactions  liereinafter  referred  to,  two  banking  firms  in  the  city 
of  New  York  and  three  other  persons  wlio  represent  deceased 
])arties  or  dLssolved  firms  connected  in  some  way  with  the  trans- 
actions. Four  of  the  associates  of  Burke  were  never  served  with 
l>rocess,  and  are  not  before  the  court,  tlie  complaint  was  dismissed 
at  the  trial  by  consent  as  to  one  of  the  banking  firms,  the  other 
defendants  either  have  no  interest  in  the  controversy,  or  acquiesce 
in  the  decision  below,  or  are  interested  in  the  plaintiffs  success 
and  have  not  appealed  from  the  judgment  The  only  party  who 
has  appealed  to  this  court  is  the  defendant,  Stevenson  Burke,  who 
has  stipulated  that  in  case  the  judgment  of  the  court  below  be 
affirmed  here,  then  that  judgment  absolute  be  rendered  against 
him  for  the  relief  demanded  in  the  complaint  He  is  the  only  de- 
fendant who  has  appeared  in  this  court  to  contest  the  decision 
given,  having  for  some  reason  assumed  the  whole  burden  of  the 
litigation,  and  must,  therefore,  be  considered  as  the  sole  responsi- 
ble defendant 

The  general  purpose  of  the  action  is  to  compel  the  railway  cor- 
poration, defendant,  to  make  good  its  covenant  in*the  mortgage  to 
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devote  the  bonds,  or  their  proceeds,  to  the  improvement  of  the 
mortgaged  property  and  the  enhancement  of  the  value  of  the  se- 
curity to  all  the  bondholders,  and  it  being  alleged  that  the  defend- 
ant Burke  and  his  associates,  as  directors  and  agents  of  the  rail- 
way, by  means  of  various  transactions  stated  and  found,  diverted 
the  bonds  from  the  uses  and  purposes  for  which  they  were  issued, 
and  virtually  applied  and  converted  them,  or  the  proceeds,  to  their 
own  use,  that  they  account  for  the  same  to  the  railway  company 
and' pay  the  same  into  its  treasury.  The  bonds  in  controversy 
amount  to  eight  million  dollars,  or  eight  thousand  bonds  of  one 
thousand  dollars  each,  part  of  an  issue  of  fourteen  million  five 
hundred  thousand  dollars,  secured  by  a  mortgage  on   the  railway 

Eroperty  to  the  Central  Trust  Company  of  New  York  as  trustee, 
earing  date  October  1,  1881.     The  decision  of  tlie  court  below, 
now  before  us  for  review,  is  to  the  effect  that  Burke  and  his  as- 
sociates are  bound  to  account  to  the  railway  company  for  these 
eight  thousand  bonds  or  their  proceeds,  'with  interest  from  the 
time  of  the  issue,  in  1881,  thus  establishing  a  liability  on  the  part 
of  the  defendant  of  fifteen  million   dollars  or  more.     The  com- 
plaint charges  various  acts  and  transactions  on  the  part  of  Burke 
and  his  associates  in  regard  to  the  issue  and  disposition  of  the 
bonds,  constituting,  as  is  claimed,  fraud  and  conspiracy,  or  breach 
of  trust,  or  both,  all  of  which  allegations  have  been  put  in  issue 
by  his  answer.     These  complicated   transactions  were  settled  by 
the  trial  court  in  one  hundred  and  forty-three  findings  of  fact  and 
six  of  law.     The  case  comes  here   upon  these  findings  alone  and 
upon  the  exceptions  taken  by  the  plaintiff's  counsel  to  the  conclu- 
sions of  law  upon  which  the  complaint  was  dismissed.     The  gen- 
eral term,  having  reversed  the  judgment  of  the  trial  court,  taking 
an  entirely  different  view  in   regard  to   the   defendant's  liability, 
tiese  findings  of  fact,  upon  which  all  the  parties  stand,  must  con- 
stitute the  basis  of  the  discussion.     Many  of  the  findings 'are  in 
regard  to  facts  merely  introductory  or  supplementary,  and  as  they 
are  fully  stated  in  tlie  report  of  the  case  m  the  court  below,  Belden 
V.  Burhe^  72  Hun,  51 ;  55  St  Rep.  844,  it  will  be  necessary  to  re- 
fer Iiere  to  only  a  few  of  the  findings  which  contain  the  important 
or  fundamental  facts. 

(^n  the  22d  of  December,  1883,  the  plaintiff  bought  in  the  open 
flf^^f  ^  at  the  Stock  Exchange  in  New  York,  and  he  now  owns 
fiftj-fiv^  per  cent  fiftj'-year  bonds  of  the  said  railway  company, 
certified  by  the  trustee  named  in  the  mortgage  in  the  manner  and 
J^  therein  prescribed.  The  interest  on  these  bonds  were  pay- 
^1?  ft  ^emi-annually  from  the  fii-st  day  of  September,  1881,  on 
the  first  day  of  March  and  September  thereafter,  and  the  principal 
^as  not  to  become  due  till  September  1,  1931,  when  the  bonds 
mature.  These  bonds  of  the  denomination  of  one  thousand  dol- 
^^®^ch  were  a  part  of  a  large  block  of  about  six  million  dollars 
^  r^^^  or  prior  to  the  date  of  their  issue  and  delivery  to  one  of 
the  defendant  banking  firms,  Winslow,  Lanier  &  Co.  When  the 
P.  ^^^iff  procured  the  bonds  he  had  no  knowledge  of  the  provi- 
^^^^^  pf  the  mortgage  upon  which  his  claim  in  this  action  is  based 
and  did  not  rely  on  the  same.     He  knew  generally  that  the  bonds 
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were  secured  bv  a  mortgage,  and  relied  upon  that  security  what- 
ever it  was.  The  plaintiffs  assert  in  this  action  only  such  rights 
as  he  claims  the  Central  Trust  Company,  trustee  in  the  mortgage, 
could  or  should  have  asserted  for  him  and  his  fellow  bondholders 
in  the  performance  of  its  duty  as  trustea  It  has  been  found  that 
it  refused  to  bring  the  action  upon  plaintiff\s  request  for  the  bene- 
fit of  himself  and  the  other  holders  of  the  bonds,  and,  upon  such 
refusal,  the  action  was  brought  in  its  present  form,  the  trustee, 
upon  refusing  to  become  a  plaintiff,  having  been  made  a  defend- 
ant Tlie  mortgage  executed  October  1,  1884,  covers  all  the 
property  and  franchises  of  the  railway  company,  and  the  Hocking 
Coal  4;  Railroad  Company  united  in  it,  conveying  upon  the  same 
trusts  some  ten  thousand  acres  of  coal  lands,  the  previous  ar- 
rangements and  transactions  having  all  along  contemplated  the 
union  of  the  properties  of  the  two  corporations,  which  was  practi- 
cally consummated,  so  far  as  it  could  be,  by  this  act 

The  defendant  raill^ay  was  created  hy  a  consolidation  under 
the  laws  of  Ohio  of  three  other  railways,  forming  a  continuous 
line  from  Toledo  through  the  Hocking  valley  in  the  state  of  Ohio 
to  some  point  or  points  at  or  near  the  Ohio  river,  with  various 
branches,  and  the  scheme  of  consolidation  had  in  view  from  the 
beginning  the  final  union  of  the  coal  company  property  and  that 
of  the  consolidated  railway  corporation,  and  the  execution  of  the 
mortgage  were  the  important  and  one  of  the  final  acts  through 
which  that  end  was  accomplislied.  The  facility  with  which  the 
defendant  and  his  associates  were  able  to  bring  about  this  result 
by  means  of  contracts,  resolutions  and  various  corporate  acts  was 
due  entirely  to  therfact  that  they  had  acquired  anci  owned  all  the 
stock  of  both  companies,  so  that  both  corporations  were  made, 
through  the  dieectors,  to  move,  speak  and  act  in  absolute  obe- 
dence  to  the  will  of  a  few  men  who  owned  them.  Among  the 
numerous  questions  in  the  case  which  constitute  the  subject  of  con- 
tention between  counsel  and  in  regard  to  which  there  is  a  wide 
and  irreconcilable  difference  of  opinion,  the  correct  interpretation 
and  meaning  of  certain  provisions  of  the  mortgage,  thus  executed, 
takes  an  important  place,  if,  indeed,  it  is  not  at  the  basis  of  the 
whole  controversy  and  the  necessary  premise  from  which  every 
proposition  asserted  by  the  plaintiff  is  deduced.  The  learned 
counsel  for  the  plaintiff  contend  that  by  its  terms  the  bonds  in 
question  were  devoted  to  the  improvement  and  enlargement  of  the 
mortgaged  property  by  adding  to  its  value  in  such  a  manner  as  to 
increase  the  security  of  the  bonds,  or,  as  counsel  express  it,  to  feed 
the  mortgage  lien,  while,  in  behalf  of  the  defendant,  it  is  just  as 
stoutly  urged  that  the  language  used  did  not  put  any  such  restric- 
tion upon  the  railway,  or  its  officers  in  regard  to  the  use  of  the 
bonds  or  their  proceeds.  .  It  is  impossible  to  get  a  clear  view  of 
this  question  without  reference  to  the  terms  of  the  instrument 
itself. 

In  the  habendum  clause  five  distinct  covenants  were  inserted, 
and  the  last  of  these  is  the  one  with  which  we  are  now  concerned. 
It  reads  as  follows  : 

"  Audit  is  hereby  expressly  covenanted  and  agreed  by  and  be» 

.gle 
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tween  the  parties  hereto,  each  covenanting  and  agreeing  respec- 
tively for  themselves  and  their  successors  and  assigns,  and  for  the 
benefit  and  use  of  all  parties  who  shall  become  holders  and  own- 
ers of  the  bonds  issued  under  and  secured  or  intended  to  be  se- 
cured hereby  In  manner  following,  that  is  to  say     *     *     * 

"  Fifth.  Eight  thousand  of  said  bonds,  amounting  to  $8,000,- 
000,  numbered  from  1  to  8000,  shall  be  at  once  executed  by  the 
president  and  secretary  of  said  railway  company  and  certified  by 
said  Central  Trust  Company  of  New  York,  trustee,  and  delivered 
to  the  president  .and  vice-president,  or  either  of  them,  of  said 
party  of  the  first  part,  the  Columbus,  Hocking  Valley  and  Toledo 
Kailway  Company,  to  be  used  and  disposed  of  by  them  in  accord- 
ance with  the  stipulations  hereinbefore  contained ;  but  the  said 
trustee  shall  be  in  no  respect  answerable  for  the  use  made  of 
such  bonds,  or  either  of  them,  by  the  president  or  vice-president 
of  said  Columbus,  Hocking  Vallev  and  Toledo  Railway  Cora- 

?iny  after  the  certification  of  such  bonds  and  the  delivery  thereof, 
he  remaining  six  thousand  five  hundred  bonds,  numbered  from 
8001  to  14500  inclusive,  *  *  *  shall  be  deposited  with  the 
said  trustee  *  *  *  and  used  *  *  *  for  the  purpose  of 
being  exchanged  for  *  *  *  or  providing  for  the  payment 
and  satisfaction  of  the  outstanding  bonds,"  etc. 

It  is  plain  enough  from  this  provision  that  six  million  five 
hundred  thousand  of  the  whole  issue  of  bonds  was  to  be  used 
for  the  purpose  of  retiring  the  outstanding  bonds  of  the  three 
divisional  roads  that  had  been  absorbed  in  the  consideration. 
As  to  these  bonds  there  is  no  question  raised  or  any  claim  that 
they  were  not  honestly  applied  to  the  purposes  for  which  they 
were  executed.  The  controversy  arises  solely  from  the  dispo- 
sition made  of  the  other  eight  thousand  bonds,  which,  in  the 
language  of  the  covenant,  were  to  be  used  and  disposed  of  by 
the  president  and  vice-president  of  the  railway  "in  accordance 
with  the  stipulations  hereinbefore  contained,*'  and  these  stipula- 
tions m'lst  be  found,  if  at  all,  in  the  preceding  portions  of  the 
instrument  If  we  can  find  any  language  there  employed  by  the 
railway  corporation  or  its  directors,  which  fairly  denotes  the  uses 
or  purposes  to  which  these  bonds  or  their  proceeds  were  to  be 
applied,  that  may  be  regarded  as  the  stipulation  referred  to  in  the 
covenant,  whatever  form  of  statement  was  employed.  The  in- 
strument begins  with  a  long  recital  in  the  form  of  a  preamble, 
giving  a  full  history  of  the  origin,  property  and  financial  neces- 
sities of  the  new  or  consolidated  railway,  and  this  part  of  the  pre- 
amble concludes  in  the  following  language  : 

"  Whereas,  said  railway  company,  party  of  the  first  part,  for 
the  purpose  of  providing  for  the  redemption  and  cancellation  of 
the  Donos  secured  by  said  prior  or  divisional  mortgages,  to  enable 
it  to  borrow  a  further  sum  of  money  found  necessary  to  be  used 
in  building  and  double-tracking  its  road,  paying  for  property 
purchased  and  to  be  purchased,  improvements  made  and  to  be 
made,  and  for  the  equipment  of  its  said  line  of  railway,  providing 
terminal  facilities,  constructing  docks,  building  bridges,  and  other- 
wise extending  and  enlarging  its  capacity  for  the  transportation 
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of  freight  and  passengers,  and  for  other  general  purposes  of  said 
railway,  and  for  the  purpose  of  resolving  its  entire  bond  and 
mortgage  indebtedness  into  one  loan,  secured  by  one  consolidated 
mortgage,  has,  by  its  board  of  directors  and  all  its  stockholders, 
resolved  to  issue  its  bonds  payable  in  gold  coin* of  the  United 
States,  of  the  present  standard  of  weight  and  fineness,  as  herein- 
after specially  provided,  in  the  sum  of  $14,500,000." 

Then  follows  the  form  of  the  proposed  bond  in  full  in  the  ordi- 
nary form  of  such  obligations,  without  any  words  to  indicate  upou 
its  face  the  use  to  which  it  or  the  proceeds  were  to  be  applied. 
It  must  be  confessed  that  the  language  here  employed,  with  re- 
spect to  the  use  of  the  bonds,  is  quite  broad  and  general,  and  if 
nothing  else  could  be  found  in  the  instrument  on  that  subject  it 
would  be  quite  difficult  to  adopt  the  construction  for  which  the 
learned  counsel  for  the  plaintiff  contends.  But  the  resolutions  of 
the  board  of  directors  authorizing  the  execution  of  the  mortgage 
were  also  incorporated  in  full  in  a  subsequent  part  of  the  pre- 
amble, and  that  part  of  them  relating  to  the  use  of  the  bonds  is 
as  follows : 

^"  Besolvedy  That  six  thousand  five  hundred  of  said  bonds, 
amounting  to  $6,500,000,  shall  be  reserved  and  held  by  said 
trustee,  and  issued  and  used  for  the  purpose  of  being  exchanged 
for,  or  providing  for,  the  payment  of  the  outstanding  bonds  of 
said  Columbus  and  Toledo  and  Columbus  and  Hocking  Valley 
railroads,  and  the  Ohio  and  West  Virginia  Railway  Company, 
and  for  no  other  purposes  whatever. 

*'  Resolved,  That  the  remaining  eight  thousand  bonds,  amount- 
ing to  $8,000,000,  shall  be  sold  and  disposed  of  by  the  president 
and  executive  committee,  and  the  proceeds  thereof  shall  be  ap- 
plied for  the  purpose  of  double  tracking,  equipping  and  increas- 
ing the  transportation  facilities  of  and  improving  the  company's 
railway,  and  in  purchasing  such  real  estate  and  other  property  as 
in  the  judgment  of  its  board  of  directors,  or  of  the  president  and 
executive  commiteee,  the  interests  of  said  company  require." 

It  is  upon  the  language  of  this  resolution  that  the  learned 
counsel  for  the  plaintiff  rely  to  establish  their  contention  that  the 
bonds  in  question  were  to  be  used  for  the  purpose  of  increasing 
the  value  of  the  property  mortgaged,  or  the  purchase  of  other 
property  of  such  a  character  as  to  come  under  the  lien  of  the 
mortgage  as  soon  as  acquired.  The  instrument  contained  the 
usual  covenants  that  when  the  railway  acquired  any  franchises  or 
other  property  the  same  should  be  held  upon  the  trust  and  sub- 
ject to  the  lien  of  the  same,  but  from  this  provision  "  stocks,  notes 
or  bonds  of  other  companies,  for  the  use  of  or  in  connection  with 
its  railroad,"  were  excepted. 

There  is  no  dispute  in  regard  to  the  important  fact  which  ap- 
pears in  the  findmgs,  that  the  eight  thousand  bonds  were  deliv- 
ered by  the  railway  company  to  Burke  in  exchange  for  all  the 
stock  of  the  coal  company,  amounting  lo  fifteen  thousand  shares, 
which  at  par  would  amount  to  only  one  million  five  hundred 
thousand  dollars,  but  which,  as  the  plaintiff  claims,  was  worth 
Jess  than  half  that  sum.     The  defendant,  however,  insists  that  the 
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property  thus  acquired  was  of  great  value,  and  there  is  a  finding 
iu  the  case  to  the  eflEect  that  the  profits  of  the  railway  company,, 
ill  the  year  1891,  from  this  coal  property,  amounted  to  a  large 
sum  of  money,  more  than  sufficient  to  pay  the  interest  on  the 
bonds  exchanged  for  it.  But  whatever  the  value  of  the  stock 
may  be,  it  is  all  that  the  railway  company  ever  got  for  the  bonds, 
aod  it  still  holds  and  owns  it  The  bonas  were  thus  delivered  ta 
the  defendant  under  a  resolution  of  the  board  of  directors  of  the 
railway,  subsequently  ratified,  which  he  and  his  associates,  being 
in  absolute  control,  were  enabled  to  pass,  and,  owning  all  the 
stock  of  both  corporations  and  directing  all  their  affairs,  they 
were  thus  enabled  to  deal  with  each  other  without  fear  of  com- 
plaint from  any  stockholder.  But  it  is  evident  enough  that  the 
acquisition  of  the  coal  stock  was  not  the  sole  purpose  for  which 
the  bonds  were  delivered  to  the  defendant.  At  most  only  a 
million  and  a  half  was  necessary  for  that  purpose,  and  they  were 
in  fact  used  also  for  the  purpose  of  paying  notes,  amounting  to- 
six  million  dollars,  which  the  defendant  and  his  associates  had 
given  to  the  bankers  referred  to  in  order  to  raise  money  with 
which  to  purchase  all  the  stock  in  the  three  divisional  companies, 
absorbed  in  the  consolidation,  the  possession  and  ownership  of 
which  was  a  vital  part  of  the  whole  scheme.  This  stock  when 
purchased  by  them  was  exchanged  for  the  new  stock  of  the  con- 
solidated road  which  they  received  as  their  own  property  and 
subsequently  sold  as  their  own.  The  remainder  of  the  proceeds 
of  the  bonds  was  used  to  pay  commissions  to  the  bankers,  to  pay 
for  services  to  various  persons  who  aided  in  the  promotion  of  the 
project  and  for  some  other  purposes  not  important  to  state.  It  is 
sufficient  to  say  that  all  the  proceeds  of  the  bonds  went  to  the 
personal  use  of  the  defendant  and  his  associates  and  the  payment 
of  their  debts  except  so  far  as  necessary  to  acquire  the  stock  of 
the  coal  company. 

This  was  contemplated  from  the  very  beginning,  and  they  had, 
in  fact,  long  before  the  bonds  were  issued,  contracted  with  the 
bankers  to  deliver  them  for  this  purpose  when  issued,  and  in  so 
disposing  of  the  bonds  they  were  but  carrying  out  arrange- 
ments into  which  they  had  entered  long  before,  and  which  were 
necessary  to  the  accomplishment  of  the  end  in  view. 

The  general  attitude  of  the  plaintiff  is  that  he,  as  the  champion 
and  representative  of  all  the  bondholders,  in  default  of  the  trustee 
whose  duty  it  was  to  act,  has  the  right  to  reclaim  the  fund  so  im- 
properly diverted  and  compel  the  railway  company  to  apply  it  to 
the  purpose  to  which  it  was  originally  devoted. 

The  true  character  of  all  the  transactions  in  which  the  defend- 
ant and  his  associates  were  engaged,  and  their  conduct,  in  law  and 
in  morals,  cannot  be  fairly  judged  without  always  keeping  clearly 
in  mind  their  real  relations  to  the  property  with  which  they  were 
dealing,  and  to  the  two  corporations  in  whose  names  it  was 
nominally  held.  They  were,  however,  the  real  benefical  owners^ 
of  it  all,  and  when  they  had  finally  consummated  the  scheme  by 
the  various  acts  complained  of  what  they  had  actually  done 
St.  Rep.,  Vol.  LXX.        14 
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amounted  to  this  and  nothing  more:  They  had  raised  a  vast  sum 
of  money  by  placing  a  mortgage  upon  their  own  property,  and 
had  expended  and  disbursed  the  money  as  they  thought  would 
best  promote  their  own  interests.  There  is  no  one  who,  in  this  ac- 
tion, has  any  right  to  complain  of  this  unless  the  bondholdei-s, 
from  whom  they  borrowed  the  money,  were  intentionally  deceived 
to  their  loss  or  injury  for  which  they  have  no  adequate  redress  at 
law. 

Recurring  again  to  the  construction  of  the  provisions  of  the 
mortgage,  it  is  obvious  that  the  stipulations  referred  to  in  the 
covenant  must  be  gathered  from  all  the  language  which  precedes 
it  and  has  already  been  referred  to.  The  only  purpose  of  insert- 
ing the  covenant  at  all  was  to  prescribe  the  use  to  which  the  bonds 
or  their  proceeds  were  to  be  devoted,  and  it  is  reasonable  to  sup- 
pose that  some  restriction  at  least  was  intended.  For  the  purpose 
of  promoting  justice  and  guarding  against  or  redressing  injury  to 
innocent  parties  a  court  of  equity  would  be  astute  to  give  effect 
to  such  instruments,  according  to  the  sense  in  which  the  party  ex- 
ecuting it  intended  that  it  should  be  understood,  and,  taking  all 
the  words  together  and  applying  the  principle  of  ejitsdem  generis, 
it  is  quite  possible  that  a  construction  could  be  adopted  in  ac- 
cordance with  the  contention  of  the  plaintiff. 

Assuming  that  proposition,  there  would  still  remain  other  ques- 
tions of  the  gravest  nature  which  would  also  have  to  be  resolved 
in  his  favor.  Perhaps  the  most  important  one  is  embraced  in  the 
•contention  of  his  counsel,  that  upon  the  certification  and  delivery 
of  the  bonds  by  the  trust  company,  the  trustee,  to  the  railroad 
company,  they  were  at  once  impressed  with  a  trust,  lien  or  equity 
in  favor  of  the  trustee,  for  the  benefit  of  the  future  purchasers, 
and  that  a  breach  of  such  trust,  by  the  use  of  the  bonds  for  other 
purposes,  subjected  all  the  parties  engaged  in  it,  whether  the  rail- 
way company  or  the  defendants,  or  all  of  them,  to  liability  to  re- 
store the  proceeds  obtained  in  violation  of  the  trust,  for  the  benefit 
of  the  holders  of  the  bonds.  The  defendant's  answer  to  that  posi- 
tion is  that  the  bonds  had  no  inception  or  validity  as  obligations 
of  the  railway  company  until  sold;  that  until  then  they  were  not 
property  which  could  be  the  subject  of  a  trust,  and  that  at  no  time 
did  the  trustee  of  the  mortgage  have  any  property  right  or  interest 
in  them,  legal  or  equitable;  that  the  railway  company  held  them 
with  the  absolute  power  of  disposition,  and  when  they  were  de- 
livered to  Burke  in  exchange  for  the  stock  he  acquired  the 
absolute  title  free  from  any  trust,  lien  or  equity  in  favor  of  any 
one.  The  defendant's  answer  to  the  plaintiff's  claim  on  the  theory 
of  breach  of  the  covenant,  as  a  contract,  would  seem  to  be  con- 
clusive, and  that  is  that  he  never  made  the  covenant,  but  that 
contract,  whatever  its  effect,  was  the  act  of  the  railway  company, 
and  that  even  if  it  were  true  that  he  caused*  it  to  be  violatea,  by 
means  of  his  control  of  the  corporation,  it  does  not  follow  that  he 
is  liable  upon  it  or  that  the  plaintiff  is  entitled  to  sue  for  its  breach 
in  a  court  of  equity.  Finally,  it  is  urged  that  the  defendant  and 
his  associates  are  liable  and  bound  to  restore  the  proceeds  of  the 
bonds  on  the  ground  of  fraud.     There  is   no  distinct  finding  of 
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fraad  in  the  case,  but  there  are  findings  in  regard  to  the  various 
acts  of  the  defendant  and  his  associates  from  the  inception  of  the 
scheme  to  its  close,  and  from  all  these  findings  it  is  argued  that 
they  so  managed  all  the  several  steps  leading  up  to  the  execution 
of  the  mortgage  and  the  delivery  oi  the  bonds  and  so  framed  the 
language  of  the  mortgage  itself  as  to  be  a  deceitful  word  of  pro- 
mise to  the  ear  of  investors  who  were  thereby  induced  to  purchase 
the  bonds. 

These  problems  are  somewhat  complicated  and  embarrassed  by 
the  presence  in  the  case  of  another  question  which  arises  from  a 
former  litigation.  The  defendant's  answer  alleges,  by  way  of  de- 
fense, and  the  trial  court  has  found,  that  on  the  10th  of  February, 
1887,  the  railway  company  brought  an  action  against  Burke  and 
his  associates,  or  some  of  them,  in  the  court  of  common  pleas  of 
Franklyn  county,  Ohio,  the  (domicile  of  all  the  corporations,  and 
the  state  in  which  all  or  most  of  the  transactions  took  place;  that 
the  action  so  brought  was  based  upon  the  same  facts  alleged  and 
found  in  this  action ;  that  after  issue  joined  it  was,  by  agreement, 
referred  to  arbitrators  for  decision ;  that  they  heard  the  evidence 
and  considered  the  claims  of  the  then  plaintiflf  which  were  based 
apon  substantially  the  same  ground  as  the  plaintiff  now  claims  in 
this  action ;  that  the  award  was  in  favor  of  the  defendants  on  all 
the  issues,  and  that  on  November  1,  1888,  judgment  was  entered 
thereon  in  accordance  with  the  agreement  for  arbitration.  Neither 
the  plaintiflf  nor  the  trust  company,  whose  rights  he  represents, 
were  parties  to  that  action,  and,  of  course,  the  action  cannot  be  a 
bar.  except  as  to  such  rights,  if  any,  as  the  plaintiff  now  claims 
through  the  railway  company.  It  may  also  be  added  that  the 
lesLtned  counsel  for  the  plaintiff  contend  that  the  delivery  of  the 
bonds  to  the  defendant  in  exchange  for  the  stock  of  the  coal  com- 
pany was  an  act  ultra  vires  under  the  laws  of  Ohio. 

'fliere  are  other  minor  questions  in  the  case,  but  sufficient  has 
already  been  stated  to  show  that  the  plaintiff's  road  to  success  in 
the  action  is  beset  with  many  difficulties.  The  Questions  are  of 
snch  a  character  that  it  may  reasonably  be  assertea  that  a  court  of 

3uity  would  have  some  hesitation  in  resolving  them  in  the  plaint- 
's favor,  unless,  possibly,  in  the  presence  of  some  great  wrong  or 
injury  that  called  lor  redress  or  prevention. 

The  position  of  the  parties  is  sought  to  be  maintained  on  the 
one  side  and  resisted  on  the  other  by  elaborate  argument,  evi- 
dently the  result  of  great  industry  and  learning,  by  abundant  cita- 
tion of  authorities,  which  we  deem  it  unnecessary  now  to  quote, 
and  with  much  subtle  and  ingenious  reasoning.  If  we  were  now 
to  enter  upon  the  discussion  and  decision  of  these  questions,  it 
^ould  be  fortunate,  indeed,  it  we  could  reach  any  conclusion  that 
▼ould  be  satisfactory  to  ourselves,  without,  at  the  same  time,  im- 
periUng  in  some  way  the  enormous  financial  interests  based  upon 
the  security  of  railway  bonds,  which,  although  not  within  the  im- 
mediate and  direct  scope  of  this  litigation,  might  be  affected  by 
itB  results. 

In  the  view  that  we  are  disposed  to  take  of  this  case,  the  deci- 
fflon  of  these  important  and  complex  questions  will  not  be  neces- 
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sary,  so  we  leave  them  for  some  occasion  when  their  determination 
becomes  necessary,  and  they  have  been  referred  to  now,  only,  for 
the  purpose  of  making  plain  the  point  upon  which  we  think  that 
our  judgment  can  safely  rest. 

The  nature  of  the  questions  upon  which  the  plaintiff's  case  de- 
pends, the  sweeping  relief  which  is  given  to  him  by  the  scope  of 
the  decision  under  review,  and  the  momentous  consequences  to  the 
defendant  which  must  follow  that  decision  it  sustained,  naturally 
directs  the  mind  at  once  to  an  examination  of  the  record  for  the 
purpose  of  finding  some  serious  wrong  or  injury  committed, 
threatened  or  reasonably  probable,  for  the  redress  or  prevention 
of  which  the  plaintiff  is  entitled  to  appeal  to  the  powers  of  a  court 
of  equity.  It  is  needless  to  say  that  the  case  is  entirely  barren  of 
any  such  feature.  There  is  no  allegation,  proof  or  finding  on  that 
subject,  but,  on  the  contrary,  it  not  only  appears  that  he  has  not 
suffered  any  actual  loss,  but  that,  when  he  purchased  the  bonds  at 
less  than  eighty  cents,  he  made  a  good  bargain  and  secured  a 
prudent  investment,  the  fruits  of  which  he  lias  ever  since  enjoyed 
and  still  retains.  The  interest  has  been  promptly  paid  as  it  be- 
came due,  the  bonds  have  materially  appreciated  in  value  in  the 
market,  and  there  has  not  been  a  time  since  he  made  the  purchase 
that  he  could  not  have  sold  them  at  a  handsome  profit  W  hen  we 
bear  in  mind  the  fact  that  those  securities  have  passed  through  a 
period  of  great  financial  depression  and  disaster  without  default 
in  the  payment  of  interest,  or  depreciation  in  the  market  price, 
the  transaction  was  rather  creditable  to  his  financial  judgment 
than  otherwise. 

We  have  seen  that  these  bonds  were  a  part  of  a  large  block  of 
six  millions  which  were  purchased  by  Winslow,  Lanier  &  Co., 
the  bankers,  at  the  time  they  were  issued,  and  it  appears  in  the 
case  that  another  million  and  a  half  were  subscribed  for  at  par  by 
parties  perfectly  responsible  and  before  any  mortgage  was  made. 
The  bankers  purchased  them  with  full  knowledge  of  all  the  facts. 
They  had  knowledge  of  and  were  intimately  connected  with  all 
the  transactions  that  resulted  in  the  issue  and  delivery  of  them  to 
the  defendant  for  the  coal  company  stock.  They  knew  perfectly 
well  J;hat  it  never  was  the  intention  to  use  them  or  the  proceeds 
for  the  purpose  that  the  plaintiff  insists  they  should  have  been 
applied,  and  they  were  aware  of  all  the  steps  in  the  scheme  of  the 
defendant  and  his  associates  as  well  as  the  end  and  aim  in  view. 
Of  course  these  purchasers  could  not  have  been  and  were  not 
defrauded  or  injured  in  any  way,  and  it  is  conceded  on  all  sides 
that  they  could  not  have  maintained  this  action,  and  hence  the 
plaintiff  cannot  unless  he  stands  in  a  better  position.  We  think 
that  upon  the  findings  in  the  case  the  same  knowledge  may  be 
fairly  imputed  to  him.  Before  acquiring  the  bonds  he  made  full 
inquiry  in  regard  to  tlie  condition  of  the  property,  their  safety  a» 
an  investment  and  the  security  for  their  payment  It  is  found 
that  he  was  not  aware  of  this  particular  covenant  in  the  mortgage, 
and  that  he  did  know  substantially  what  the  actual  situation  was 
and  how  the  bonds  or  their  proceeds  had  been  used.  It  appears 
that  he  availed  himself  of  every  source  of  inform:ition  on  this 
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subject  that  was  open  to  a  careful  and  prudent  man.  He  made 
inquiry  of  the  defendant  Burke  and  was  informed  by  liim  that 
the  whole  issue  had  been  sold;  that  the  railway  company  had 
parted  with  them,  and  that  they  were  all  then  in  circulation  upon 
the  market  He  consulted  Poors  Manuel,  a  publication  intended 
to  furnish  needful  information  on  this  subject  to  investors,  and 
which  contained  the  general  balance  sheet  of  the  company.  From 
that  he  learned  that  the  eight  thousand  bonds  had  been  sold  ; 
that  interest  had  been  paid  upon  them  in  the  year  1882 ;  that  the 
company  had  as  part  of  its  assets  over  eight  millions  in  stocks 
and  bonds  and  but  a  comparatively  small  balance  in  cash.  This 
was  notice  to  the  plaintiflE  that  the  bonds  had  not  been  used  to 
increase  the  security  of  the  mortgage  lien,  and  furnished  to  his 
mind  the  reasonable  inference  as  to  what  the  real  fact  was,  namely, 
that  they  had  been  exchanged  for  the  very  large  and  nearly 
corresponding  amount  of  assets  on  hand  represented  by  stocks  or 
'     ^       "^ith   '         "    '■         ■      '  


bonds.  With  these  findings  in  the  case  it  is  impossible  to  say 
that  the  plaintiff  was  deceived  or  defrauded  to  his  injury,  and 
even  if  it  was  true,  that  the  conduct  of  the  defendant  and  his 
associates  was  questionable  from  the  standpoint  of  strict  commercial 
honor  and  busmess  integrity,  yet,  it  did  not  result  in  any  injury 
to  the  plaintiff,  the  trustee  or  any  of  the  bondholders.  It  is  quite 
true  that  he  is  a  bona  fide  holder  of  his  bonds  in  the  sense  in  which 
that  term  is  applied  to  negotiable  obligations  for  the  payment  of 
money,  but  it  does  not  follow  that  this  position  entitles  him  to 
invoke  the  jurisdiction  of  equity  to  interfere  in  or  set  aside  trans- 
actions that  were  entered  into  long  before  he  had  any  interest  in  the 
bonds,  to  which  he  was  not  a  party,  and  that  had  the  consent  and 
aojuiescence  of  the  then  owners  of  all  the  bonds,  and  of  the  railway 
company  whose  obligations  they  were,  and  which  have  not  resulced  in 
any  actual  injury  to  him.  So  far  as  he  is  concerned  these  transactions 
are  res  inter  alios  acta.  The  contention  that  plaintiff  is  entitled  to 
the  benefit  of  the  security  nommated  in  the  mortgage,  though  he 
has  not  yet  been  injured,  in  order  to  protect  him  from  the  chances 
of  future  loss  and  to  give  to  his  bonds  the  value  in  the  market 
which  the  restoration  of  the  diverted  fund  would  necessarily 
produce,  is  not,  we  think,  entitled  to  much  weight  One 
answer  to  it  is,  that  a  person  cannot  buy  depreciated  bonds  in 
the  market,  with  knowledge  of  all  the  facts,  and  then  pro- 
ceed to  increase  the  value  by  attacking,  in  a  court  of  equity, 
business  transactions  which  took  place  years  before  he  had  any 
interest  in  them,  whereby  some  portion  of  the  security  promised 
in  the  mortgage  was  diverted,  released  or  waived  by  the  action 
and  with  the  consent  of  every  party  who  then  had  any  interest 
either  in  the  bonds  or  the  property.  Having  acquired  the  bonds 
with  knowledge  of  all  the  facts,  He  must,  in  equity,  be  deemed  to 
have  acted  upon  and  acquiesced  in  the  condition  of  the  security 
^  he  found  it  Moreover,  it  is  altogether  uncertain  whether  the 
plaintiff's  success  in  this  action  could  accomplish  the  desired  re- 
sult K  the  defendant  should  be  adjudged  to  pay  this  vast  sum 
mto  the  treasury  of  the  railway  company,  who  would  then  own 
<>r  have  the  benefit  of  the  money  ?    The  stockholders  certainly 
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have  no  right  to  it,  siooe  they  acquired  their  stock  subsequent  and 
subject  to  the  mortgage,  and  yet  it  is  difficult  to  see  who  else  could 
be  benefited.  It  may  be  said  that  the  court  would  direct  the  rail- 
way company  to  use  it  for  the  purpose  held  out  in  the  mortgage 
to  the  purchasers  of  the  bonds  and  to  feed  the  security,  but  that 
might  oe  a  waste  of  the  money.  To  double-track  a  railroad  or 
to  add  terminals  does  not  necessarily  increase  its  earning  capacity, 
and,  therefore,  does  not  necessarily  increase  its  valua  Whether, 
in  this  case,  such  an  application  of  the  money  would  or  would 
not  add  to  tne  value  of  the  security  would  depend  upon  circum- 
stancea  If  the  railway  is  now  in  every  way  equipped  for  the 
transaction  of  all  the  business  that  naturally  belongs  to  it,  then 
the  use  upon  it  of  this  large  sum  of  money  might  not  materially 
increase  its  revenues  and  might  add  to  its  expense.  There  is  na 
allegation  or  finding  in  the  case  that  this  railway  now  needs  any- 
thing in  the  way  of  construction  in  order  to  enable  it  to  transact 
all  of  its  business.  If  the  money  is  put  into  the  treasury,  to 
await  the  maturity  of  the  bonds,  it  would  still  be  the  money  of 
the  railway,  and,  unless  the  courts  keep  watch  and  guard  over  it, 
or  supervise  its  use  or  expenditure,  it  must  be  subject  to  the  con- 
trol of  the  directors.  But  we  know  that  directors  are  made  and 
unmade  by  stockholders,  and  the  latter  could  always  be  relied 
upon  to  elect  such  as  would  best  promote  their  own  interests. 
The  difficulty  of  formulating  any  juugment  in  the  case  which,  on 
any  state  of  the  facts,  would  conform  to  equity  might  be  further 
illustrated  by  another  fact  which  is  asserted  in  the  case.  It  is 
stated  upon  the  defendants*  brief  that  Winslow,  Lanier  &  Co.,  or 
the  other  bankers,  still  own  three  thousand  two  hundred  and  four- 
teen of  these  bonda  This  assertion  does  not  seem  to  be  disputed, 
though  I  have  failed  to  notice  the  fact  among  the  findings.  It  is, 
of  course,  quite  possible,  since  they  could  purchase  them  at  any 
time  in  the  market,  if  they  have  not  retained  them  under  the 
original  transaction,  and  so  may  Burke  and  his  associates.  But, 
upon  the  theory  of  this  action,  they  were  all  original  wrongdoers 
who  conceived  aud  perpetrated  the  fraud  from  beginning  to  end, 
and,  of  course,  could  have  no  standing  in  a  court  of  equity  to 
question  any  of  the  transactions,  and  yet  it  is  difficult  to  see  how 
they  can  be  debarred  from  sharing  in  the  fruits  of  the  plaintiffs 
success  in  this  action  and  thus  becoming  beneficiaries  of  their 
own  wrong. 

If  the  market  value  of  the  plaintiffs  bonds  would  be  increased 
by  compelling  the  defendants  to  account  for  the  money  received 
upon  the  sale  of  the  bonds,  that  increase  would  inure  to  the  bene- 
fit of  every  other  holder  as  well.  It  would  be  found  impossible 
to  discriminate  between  the  innocent  and  the  guilty.  There  is  no 
aspect  of  the  case  that  presents  any  element  of  equity  that  would 
justify  the  application  of  the  principles  stated  with  so  much  clear- 
ness and  force  by  counsel.  So,  we  think,  it  can  and  should  be 
disposed  of  upon  a  few  plain  propostions  in  regard  to  which  we 
are  all  in  accord. 

The  plaintiff  did  not  act  upon  the  faith  of  any  statement  in  the 
mortgage,  but  upon  his  own  judgment,  after  full  inquiry,  with 
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knowledge  of  the  exact  situation,  and,  hence,  he  was  not  de- 
ceived. He  sustained  no  loss  by  the  transaction,  but,  on  the  con- 
trary, made  a  considerable  sum  of  money.  There  is  nothing  in 
the  case  that  gives  any  reasonable  warrant  for  supposing  that  he 
ever  will  sustain  any  loss.  This  leaves  him  without  any  just 
ground  of  complaint  and  without  any  right  to  maintain  this 
action. 

We  do  not  mean  to  intimate  that  even  a  bondholder,  more 
favorably  situated  than  the  plaintiff  is,  could  maintain  it  without 
showing  some  actual  loss  sustained,  or  probable  danger  of  loss  in 
the  future.  In  any  case  the  lapse  of  time  and  long  acquiescence 
in  the  situation,  would  furnish  good  ground  for  the  refusal  of  a 
court  of  equity  to  review  transactions  of  this  character  between 
prior  owners  of  such  bonds  and  the  railway,  which  had  the  assent 
of  every  party  in  interest.  Calhoun  v.  Millard,  121  N.  Y.  69  ;  80 
St  Rep.  759.  Nor  are  we  inclined  to  concur  in  the  legal  conclu- 
sion upon  which  the  case  was  disposed  of  at  the  special  term, 
that  plaintiff's  rights  as  a  bondholder  are  derived  through  and  un- 
der the  original  takers,  and  that  he  can  have  no  other  rights,  un- 
der any  circumstances,  except  such  as  they  could  assert.  The 
plaintiff  is  one  of  the  future  oondholders  named  in  the  mortgage, 
wiih  whom  the  contract  was  made,  and  one  of  the  beneficiaries 
under  that  instrument,  and  must,  for  all  the  purposes  of  this  ques- 
tion, be  deemed  to  be  a  purchaser  of  the  Donds  as  of  the  time 
when  the  railway  company  made  the  agreement  under  which  they 
were  issued  and  their  payment  secured.  His  rights  are  not  affected 
by  the  mere  fact  that  the  title  to  his  bonds  can  be  traced  back  to 
parties  who  participated  and  were  actors  in  the  several  transactions 
that  took  place  prior  to  December,  1881,  but  if,  under  any  cir- 
cumstances, he  could  mamtain  this  action,  that  right  is  materially 
affected  by  the  equities  existing  to  his  knowledge  when  he  pur- 
chased the  bonds,  and  the  further  fact  that  he  is  in  a  court  of 
ecjaity  without  any  solid  ground  for  a  claim  of  actual  or  prospec- 
tive loss  or  injury.  It  is  the  absence  of  commanding  equity  in  his 
favor,  not  any  inherent  infirmitv  that  attached  to  the  bonds  them- 
selves, that  constitutes  the  conclusive  answer  to  this  action,  what- 
ever may  be  its  technical  character,  whether  grounded  upon  fraud, 
breach  of  trust  or  breach  of  covenant 

The  judgment  of  the  general  term  should  be  reversed  and  that 
of  the  special  term  affirmed,  with  costs. 

AUooncur  in  result  upon  theground  of  the  plaintiff's  relation 
to  the  htigation,  but  withholding  all  expression  of  opinion  upon 
the  question  whether,  in  the  absence  of  notice  to  the  plaintiflf  of 
the  facts  when  he  purchased  the  bonds,  the  action  could  or  could 
not  be  maintained. 

The  court  agreed  upon  the  proposition  that  subsequent  holders 
of  bonds  in  good  faith  and  without  notice  are  not  precluded  from 
relief  on  the  ground  that  Winslow,  Lanier  &  Co.,  took  the  bonds 
with  notice  of  the  actual  transaction. 

Finch  and  Haight,  JJ.,  concur  with  opinion. 

Judgment  accordingly. 
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William  W.  Goodall,  App'lt,  v.  New  York  Central  and 
Hudson  River  Railroad  Company,  Resp't 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

1.  Negligence— Contributory. 

a  person,  whose  duty  requires  him  to  stand  upon  a  railroad  track,  is 
negligent  if  he  remains  there  longer  than  necessary. 

3,  Same— Lessor  op  track. 

The  lessor  of  a  railroad  track  is  not  required  to  use  its  adjacent  tracks  so 
as  to  avoid  imperiling  the  lessee's  employes,  who  may  have  occasion,  in 
the  performance  of  their  duties,  to  go  on  such  adjacent  tracks. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

W.  K  Willey,  for  pFff ;   Charles  A.  Pooley,  for  deft 

Bradley,  J. — The  plaintiflE  was  in  the  service  of  the  Grand 
Trunk  Railway  Company  in  the  defendant's  switch  yard  in  the 
city  of  Niagara  Falls.  A  track  in  the  yard  was  used  exclusively 
by  the  Grand  Trunk  Company  for  making  up  its  trains,  onto 
which  track,  for  that  purpose,  cars  were  switched  by  the  engines 
of  the  defendant,  and  the  trains  thus  made  up  on  that  track  were 
drawn  out  and  across  the  river  by  the  engines  of  the  Grand  Trunk 
Company  ;  but,  before  taking  the  trains  out  of  the  yard,  notes  of 
the  seals,  numbers  and  initials  of  the  cars  were  taken.  It  was  the 
business  of  the  plaintiff  to  do  this.  He  was  termed  the  *'  car 
checker,"  and  a  card  was  put  on  each  car  by  another  man  who 
accompanied  him,  in  the  service.  On  March  22,  1894,  while  en- 
gaged in  doing  this,  the  plaintiff  was  struck  by  an  engine  of  the 
defendant,  and  injured.  The  direction  of  the  track  is  east  and 
west  On  the  occasion  in  question,  the  plaintiff  commenced  on 
the  north  side,  at  the  west  end  of  the  train  (no  engine  being  then 
attached  to  it),  and  proceeded  east  to  that  end  of  it,  checking  as 
he  went ;  then  went  back  on  the  south  side.  When  he  approached 
the  west  end,  he  observed  that  an  engine  and  two  cars  had  been 
attached  to  the  train  at  that  end.  He  took  a  note  of  the  numbers 
and  initials  of  those  cars  on  the  south  side,  and  passed  around  the 
engine  to  the  north  side.  He  observed  the  seals,  and  moved  back 
north  to  look  at  the  numbers  and  initials  of  the  cars,  and  in  doing 
so  he  stepped  upon  another  track,  where  he  was  struck  by  a  switch 
engine  moving  westerly.  It  is  very  likely  that  he  was  not  ob- 
served by  the  engineer.  His  evidence  is  that  he  did  not  hear  the 
engine  as  it  approached.  There  is  evidence  tending  to  prove  that 
it  was  the  custom  in  the  yard  to  ring  the  bells  of  the  engines  when 
they  proceeded  to  move  in  any  direction  ;  that  none  was  rung  on 
this  occasion  upon  the  engine  which  struck  the  plaintiff ;  and  t!iat 
the  engineer  was  not  looking  in  the  direction  his  engine  was  mov- 
ing. The  evidence  was  therefore  sufficient  to  impute  negligence 
to  the  engineer  of  the  defendant  The  plaintiff  was  nonsuited 
upon  the  ground  that  it  did  not  appear  that  the  accident  was  not 
attributable  to  his  contributory  negligence.  The  distance  between 
the  track  occupied  by  the  Grand  Trunk  train  and  the  track  north 
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of  it  was  seven  and  one-half  feet.  The  projection  of  that  train 
was  two  feeL  The  evidence  of  the  plaintiff  is  to  the  effect  that 
he  was  required  to  step  back  from  the  train  to  get  the  numbers 
and  initial  letters  on  the  cars,  and  that  before  he  did  so  he  looked 
east,  and  saw  the  engine  standing  at  a  place  366  feet  from  where 
he  was.  The  man  with  the  plaintiff,  when  he  went  around  to  the 
north  side  of  the  train  at  the  west  end,  started  to  go  to  the  shanty 
after  cards  to  put  on  tliose  two  cars.  The  shanty  was  some  dis- 
tance easterly,  and,  when  he  liad  gone  about  180  feet,  he  met  the 
engine  going  west,  which  was  moving  slowly.  He  then  saw  the 
perilous  position  in  which  the  plaintiff  was  unless  his  attention 
was  called  to  *he  approaching  engine,  and  hallooed,  with  no  ap- 
parent effect  upon  either  the  engineer  or  the  plaintiff.  The  view 
of  the  learned  trial  justice  was  that  the  plaintiff  was  negligent  in 
remaining  so  lonsf  as  he  did  in  the  place  which  .turned  out  to  be 
one  of  danger.  The  time  he  occupied  in  taking  note  of  the  num- 
bers and  initials  of  those  two  cars  appears  to  have  been  longer 
than  was  necessary.  Ho  was  on  the  north  side  of  the  train  for 
that  purpose  when  his  associate,  the  '*  carder,"  left  him ;  ahd  when 
his  associate  had  walked  more  than  ten  rods,  and  the  engine  had 
thereafter  moved  the  like  distance,  the  plaintiff  was  still  in  the 
place  to  receive  his  injury. 

If  the  performance  of  his  duties  required  the  plaintiff  to  step 
upon  the  track  north  of  the  train,  his  doing  so  did  not  charge  him 
with  negligence  if  there  was  then  no  apparent  danger  to  be  appre- 
hended. But  the  track  was  not  a  place  for  him  to  remain  after  ho 
had  accomplished  what  his  position  there  fairly  required  of  him. 
He  knew  that  this  as  well  as  other  tracks  in  the  yard  was  subject 
t)  use  by  moving  engines,  and  that  it  was  for  him  to  keep  out  of 
the  way.  He  would  not  be  justified  in  listlessly  standing  on  the 
trick.  After  he  saw  the  engine  standing  366  feet  away,  lie  gave 
it  no  further  attention.  The  question  might  well  be  asked,  why 
did  he  occupy  so  much  time  to  ascertain  what  were  the  numbers 
and  initial  letters  indicating  the  ownership  of  the  two  cars?  Ilis 
recori  had  been  made  of  them  in  that  respect  from  the  south  side 
of  the  train,  and  his  view  on  the  north  side  was  taken  to  see  that 
his  ciieck  as  made  was  correct,  and  without  further  entry.  The 
plaintiff  says  that  he  was  in  the  act  of  taking  the  numbers  and  ini- 
tials of  the  cars  when  he  was  struck.  As*  he  made  no  entry  of 
them,  his  observation  of  the  numbers  and  initials  of  those  two 
cars  required  but  a  brief  space  of  time ;  and,  in  view  of  the  un- 
contradicted evidence,  the  conclusion  is  fairly  required  that  the 
Elaintiff  must  have  delayed  stepping  back  or  in  taking  the  num- 
ers  and  initials  without  loi.»king  easterly  immediately  before 
doing  so,  else  he  would  have  seen  the  approaching  engine,  which 
came  180  feet  from  the  place  where  it  was  met  by  his  comrade, 
who  had  in  the  meantime  walked  that  distance  from  the  plaintiff. 
In  like  manner  is  indicated  the  length  of  time  intervening  that 
when  he  saw  the  engine  366  feet  away  and  the  time  of  the  acci- 
dent 

The  learned  counsel  for  the  plaintifiE  urges  with  much  force  that 
St.  Rep.,  Vou  LXX.        15 
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the  question  of  contributory  negligence  was  on  the  evidence 
one  of  fact  for  the  jury,  and  he  citeg  many  cases  on  the  sub- 
ject Those  more  especially  relied  upon  by  him  are  cases 
where  the  defendants  owed  some  duty  to  the  persons  injured 
by  reason  of  the  situation  in  which  they  properly  were  in  re- 
lation to  the  railroads  or  the  tracks  at  the  time  the  injuries 
were  received.  Such  were  Nbonan  v.  Railroad  Go.  (Sup.)  16  N. 
Y.  Supp.  680;  Barton  v.  Railroad  Co,,  1  Thomp.  &C.  297;  Mur- 
phy V.  Railroad  Co,,  118  N.  Y.  527 ;  29  St  Rep.  941 ;  Sullivan  v. 
Railroad  Co.,  44  Huti,  304 ;  7  St  Rep.  627  ;  Dempsey  v.  Rail- 
road Co.,  81  Hun,  156;  62  St  Rep.  686;  Newson  v.  Railroad 
Co.,  29  N.  Y.  383 ;  Ooodfellow  v.  Railroad  Co.,  1^6  Mass.  461. 
They  are  distinguishable  from  the  present  case  in  the  fact  that 
in  the  latter,  so  far  as  appears,  the  defendant  was  not  re- 
quired to  assume  that,  in  the  inspection  or  examination  of 
the  cars  in  the  train  upon  the  Grand  Trunk  track,  any  use 
would  be  made  of  the  adjacent  track  of  the  defendant,  or 
that  there  was  any  occasion  to  do  so.  It  was  therefore  rather  the 
duty  of  the  plaintiflE  to  keep  out  of  the  way  of  engines  moving 
upon  the  latter  track  than  the  duty  of  the  defendant  to  move 
them  ui>on  it  in  expectation  that  to  do  so  might  be  perilous  to 
the  Grand  Trunk  employes  in  the  situation  required  by  the 
service  in  which  they  were  engaged.  The  plaintiff,  therefore, 
was  not  permitted  to  rely  for  his  safety  upon  being  warned  by 
tbe  defendant  of  the  approach  of  its  engine  on  the  tracks  at 
the  place  where  he  received  his  injury.  The  evidence  does  not 
fairly  permit  the  conclusion  that  the  plaintiff  used  the  reason- 
able care  required  of  him  under  the  circumstances.  Young  v. 
Railroad  Co.,  107  N.  Y.  500;  12  St  Rep.  285  ;  Cull&n  v.  Railroad 
Co.,  113  K  Y.  667;  23  St  Rep.  719. 

The  motion  for  a  new  trial  should  be  denied. 

All  concur. 

Thomas  Smith,  AppUt,  v.  Margaret  W.  Slosson,  Resp't 

(Supreme  Courts  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

1.  Pleading — Answkb— Statute  op  frauds. 

Where  a  contract  is  void  by  the  statute  of  frauds  because  not  in  writins^ 
and,  by  its  terms,  not  to  be  performed  within  one  year  from  the  time  it 
was  made,  the  statute,  \o  be  available  as  a  defense,  must  be  pleaded. 

2.  Same— Tender. 

Where  the  answer  is  received  and  retained  without  raising  the  objec- 
tion that  the  defendant  has  not  paid  into  court  the  money  which  the  ans- 
wer alleges  to  have  been  tendered  to  plaintiff,  the  latter  may  be  deemed 
to  have  taken  issue  upon  the  plea  of  tender  and  waived  the  irregularity. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

The  plaintiflE,  by  his  complaint,  alleges  that  on  or  about  the 
26th  day  of  March,  1894,  he  made  with  the  defendant  an  agree- 
ment to  perform  services  (there  mentioned)  for  her  "  for  and 
during  the  period  of  one  year  from,  and  including,  said  date," 
for  the  compensation  of  $22  per  month  and  board ;  that  he  en- 
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tered  upon  the  performance  of  the  contract,  and  continued  in 
the  service  of  the  defendant  until  or  or  about  October  31,  1894, 
when  the  defendant  refused  to  permit  him  to  proceed  further 
with  the  performance  of  the  contract,  although  he  was,  and 
has  since  Deen,  ready  to  do  so;  that  the  defendant  paid  him  a 
portion  only  of  the  compensation  for  services  performed,  and  that 
the  plamtiff  sustained  damages  by  reason  of  the  breach  of  the 
agreement  The  defendant,  by  her  answer,  admits  that  on  or 
about  the  29th  day  of  March,  1894,  she  made  with  the  plaintiff  a 
contract  for  his  services,  but  denies  that,  by  the  terms  of  the  con- 
tract, were  as  stated  in  the  complaint  And  she  alleges  that  by  the 
terms  of  the  contract,  she  employed  the  plaintiff  to  render  services 
s<)  long  only  as  she  choose  to  employ  him  ;  that  the  plaintiff  failed 
to  satisfactorily  perform  the  services  for  which  he  was  employed  ; 
and  that  on  or  about  the  29th  day  of  October,  1894,  she  dis- 
ehargetl  him  from  her  service.  And  she  further  alleges  that  she 
then  tendered  to  the  plaintiff  $67  in  payment  of  the  balance  due 
liiin  upon  the  contract;  that  he  refused  to  receive  it,  and  "  that 
the  defendant  has  ever  since  beei  ready  and  willing  to  pay  to  the 
plaintiff  said  sum,  but  the  plaintiff  has  hitherto  refused  to  receive 
the  same;  that  the  defendant  now  brings  said  sum  of  sixty-seven 
(lollara  into  court,  ready  to  be  paid  to  plaintiff,  if  he  will  accept 
the  same."  The  plaintiff  was  nonsuited  at  the  trial. 
l^m.  S.  Moore^  for  pFff;    Charles  A.  Hawki/,  for  deft 

Bradley,  J. — The  alleged  agreement  was  not  in  writing,  and 
the  evidence  on  the  part  of  the  plaintiff  to  prove  it  was  to  the 
effect  that  on  or  about  the  26th  day  of  March,  1894,  the  agree- 
ment was  made  for  one  year's  service,  to  commence  on  or  about 
April  1st,  when  he  should  be  requested  by  the  defendant  to  do 
so;  that,  pursuant  to  her  request  afterwards  made,  he  entered 
upon  the  performance  of  the  contract  on  the  29th  day  of  March, 
1894.  There  was  a  conflict  in  the  evidence  of  the  parties  relat- 
ing to  the  terms  of  the  contract,  and  as  to  the  manner  of  the  per- 
formance of  the  service  by  the  plaintiff.  The  nonsuit  of  the 
plaintiff  was  directed  upon  the  ground  that  the  contract  was 
void  by  the  statute  of  frauds,  as  it  was  not  in  writing,  and,  by  its 
terms,  not  to  be  performed  within  one  year  from  the  time  it  was 
niada  This  was  not  alleged  as  a  defense.  There  has  been  some 
conflict  in  authority  on  the  subject,  but  the  doctrine  of  the 
later  cases  is  that  it  must  be  pleaded,  to  render  the  statute  of 
frauds  available  as  a  defense.  Hamer  v.  Sidway,  124  N.  Y.  539  ; 
36  St  Rep.  888;  Wells  v.  Monihan,  129  N.  Y.  161 ;  41  St  Rep. 
'iOO;  Crane  v.  Powell,  139  N.  Y.  379 ;  54  St  Rep.  659;  affirming 
4^  St  Rep.  668 ;  Barrett  v.  Johnson,  77  Hun,  527  ;  Banntyne  v. 
^^ning  (h.^  id.  289;  59  St  Rep.  753. 

It  is  urged  by  the  learned  counsel  for  the  defendant  that  the 
plaintiff  failed  to  prove  the  contract  alleged  in  the  complaint,  and 
for  that  reason  the  direction  of  the  nonsuit  was  supported  by  the 
<ienial  alleged  in  the  answer,  inasmuch  as  the  contract  proved  was 
^Uhin  the  statute.  The  variance  thus  referred  to  is  in  the  fact 
ftat  the  plaintiff  did  not  allege  in  the  complaint  a  contract  which, 
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by  its  terras,  was  not  to  be  performed  within  one  year.  The 
counsel  cites  several  of  the  earlier  cases,  in  which  this  question  did 
not  arise,  but  where  it  was  said,  obiter,  that,  if  the  agreement  were 
denied,  it  was  incumbent  upon  the  plaintiff  to  establish  a  contract 
valid  within  the  statute,  by  evidence  competent  to  prove  it  The 
distinction  urged  to  the  effect  that  the  denial  by  answer  of  the 
making  of  the  alleged  contract  is  effectual  when,  as  alleged  in  the 
complaint,  it  does  not  appear  that  it  would  be  void  if  not  in  writ- 
ing, although  otherwise  it  would  be  necessary  to  plead  the  stat- 
ute, is  not  observed  by  the  cases  cited.  In  those  cases  in  which 
it  was  said  that  the  denial  would  put  the  plaintiff  to  the  necessity 
of  giving  such  evidence  as  would  establish  an  agreement  having 
the  formality  required  by  the  statute  to  render  it  valid,  the  con- 
tracts, as  alleged,  were  invalid,  within  the  statute  of  frauds,  un- 
less in  writing.  Cozine  v.  Oraham^  2  Paige,  177 ;  Bank  v. 
Boot,  3  id.  478 ;  Marsion  v.  SweU,  66  N.  Y.  206.  Nor  is  sucl» 
distinction,  observed  in  any  of  the  cases  to  which  our  atten- 
tion has  been  called.  It  is  suggested  that  it  was  in  the  mind  of 
the  court  in  Crane  v.  Powell^  but  nothing  appears  in  that  case  to 
require  such  conclusion.  It  was  not  deemea  essential,  in  the  com- 
mon pleas,  to  make  specific  reference  to  the  complaint  (19  N".  Y. 
Supp.  220),  nor  was  it  in  the  report  of  the  case  on  the  review 
which  followed.  If  the  complaint  had  alleged  that  the  contract 
was  for  service  of  the  plaintiff  to  be  performed  for  one  year  from 
a  day  subsequent  to  that  on  which  the  contract  was  made,  the 
import  of  the  pleading  that  the  contract  was  valid  would  have 
been  no  less  than  was  the  implication  in  that  respect  furnished  by 
the  allegations,  as  made  in  the  complaint,  of  the  terms  of  the  con- 
tract in  question.  In  either  case,  for  the  purposes  of  the  pleading, 
it  would  be  assumed  that  the  alleged  contract  was  made  in  such 
manner  as  to  render  it  valid.  Marston  v.  Swett^  66  N".  Y.  206. 
There  is,  in  the  present  case,  no  variance  between  the  plaintiff's 
pleading  and  proofs,  of  the  character  to  mislead  the  defendant  to 
her  prejudice,  within  the  meaning  of  the  rule  applicable  to  the 
subject.  Code  Civ.  Proa  §  539.  The  plaintiff,  by  his  complaint, 
alleged  a  contract  for  one  year's  service.  The  defendant  was  ad- 
vised by  the  complaint  that  he  claimed  damages  for  an  alleged 
breach  of  such  a  contract  His  evidence  tended  to  prove  that  there 
was  an  unwritten  contract  to  that  effect,  and  that  ne  was  not  per- 
mitted to  complete  the  performance  of  it  It  must  be  assumed 
that  the  defendant  knew  that  there  was  no  written  memorandum 
of  the  agreement  between  them,  and  that  she  knew  as  well  as 
the  plaintiff  whether  or  not  he,  by  the  terms  of  the  contract  (what- 
ever it  may  have  been),  was  to  enter  upon  its  performance  on  the 
day  it  was  made.  And,  if  not,  she  could  have  alleged  that  fact 
and  there  was  no  difficulty  in  pleadinig  tlie  statute  to  the  effect  that 
there  was  no  memorandum  thereof  in  writing  to  support  an  agree- 
ment by  its  terms  not  to  be  performed  within  one  year  from  the 
making  thereof.  It  may  he  observed  that  no  general  denial  is  al- 
leged in  the  answer.  The  defendant  there  admits  that  on  or  about 
the  29th  day  of  March,  1894,  she  made  a  contract  with  the  plaint- 
iff for  the  performance  of  services  by  him,  but  denies  that  the  cod- 
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tract  was  as  stated  in  the  complaint  The  controversy,  as  alleged 
by  the  parties,  in  respect  to  the  terms  of  the  contract,  had  relation 
only  to  the  stipulated  period  of  time  for  performance.  And  the 
time  when  it  appeared  that  the  plaintiff  commenced  performance 
of  the  services  corresponds  substantially  with  the  time  when  the 
defendant  admits  the  contract  alleged  by  her  was  made.  The 
view  here  taken  is  that,  by  reason  of  the  omission  of  the  defend- 
ant to  plead  the  statute  of  frauds,  the  court  erred  in  directing  the 
nonsuit 

The  plaintiff's  counsel  urges,  as  a  further  reason  why  the  non- 
suit should  not  have  been  directed,  that  the  tender  was  ineffectual 
as  a  defense,  because  the  amount  was  not  paid  into  court  It  is 
true  that,  when  a  tender  is  made  before  action  commenced,  it  may 
be  treated  as  a  nullity,  unless  the  money  is  paid  into  court,  and 
notice  to  that  effect  is  given  with  the  answer  alleging  the  tender  as 
a  defense.  But  that  is  a  matter  of  practice,  and,  if  the  answer  is 
received  and  retained  without  raising  the  objection  to  the  omis- 
sion, the  plaintiff  may  be  deemed  to  have  taken  issue  upon  the 
plea  of  tender,  and  waived  the  irregularity.  Sheriden  v.  Smith,  2 
Hill,  538;  Wilson  v.  Doran,  110  K  Y.  101 ;  16  St  Rep.  852.  And 
if  any  objection  to  the  alleged  tender,  or  its  effect  as  such,  was 
available  to  the  plaintiff  at  the  trial,  none  was  raised  thereby  him. 
Becker  v.  Boon^  61  N.  Y.  817.  For  these  reasoris,  no  question  in 
relation  to  the  tender  is  necessarily  here  for  consideration. 

The  motion  for  a  new  trial  should  be  granted,  costs  to  abide  the 
event    All  concur. 


Angela  Moosbrugoer,  Resp*t,  v.  Anna  Walsh  et  al,  App'lts. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

^  COBPORATIONS — STOCKHOLDERS — LULBILITY. 

Thoaj^h  the  corporation  is  dissolved  before  the  assignment  of  a  claim 
against  it.  the  assignee  is  a  creditor  of  the  company,  within  the  meaning 
of  section  7.  chap.  567  of  1890. 

"•  Same— Certificate  of  payment  of  stock. 

a  certificate  thut  the  whole  of  the  capital  stock  has  been  sold  and  all 
but  I paid  in,  is  a  compliance  with  section  22,  chap.  40  of  1848. 

^'  Sake— Fraud— Defense. 

The  defense  that  the  stockholders  were  induced  by  fraud  to  subscribe 
for  and  take  the  stock  of  the  company,  is  not  available  as  against  its  cred- 
ttors  in  actions  by  them. 

"  Sajte — Exhausting  remedy  against  company. 

Where  the  creditor  has  been  prevented  by  injunction,  followed  by  dis- 
%>lutioa  of  the  corporation,  from  so  doinc:  he  is  relieved  from  the  statut- 
ory requirement  of  prosecuting  the  claim  to  judgment  and  execution 
Against  the  company. 

^'  A.PPEAI,— First  instance. 

Where  the  question  of  the  validity  of  the  certificate  that  the  whole  of 
the  capital  stock  of  a  corporation  has  been  paid  in,  is  raised  on  the  trial  of 
•Jtt  action  by  a  corporate  creditor  against  the  stockholders,  but  no  objec- 
tion is  taken  to  the  want  of  proof  that  it  has  not  been  filed  in  the  olfice  of 
the  secretary  of  state,  such  objection  cannot  be  effectually  taken  for  the 
first  time  on  appeal. 
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Appeal  from  a  judgment  entered  in  favor  of  plaintiflE. 
AL  J.  Sunderlin^  for  appMts ;  J,   0,  Sebring^  for  resp*t 

Bradley,  J. — The  action  is  founded  upon  the  alleged  fact  that 
the  plaintiff  was  a  creditor  of  the  Pleasant  Valley  Vintage  Com- 
pany, and  that  defendants,  as  its  stockholders,  were  liable  to  her  as 
such  creditor  because  the  whole  amount  of  the  capital  stock  had 
not  been  paid  in  and  certificate  thereof  filed.  The  referee  found  that 
the  company  was  duly  incorporated  in  July,  1891,  pursuant  to 
Laws  1890,  chap.  567,  with  a  capital  stock  of  $12,000;  that  in 
March,  1892,  the  capital  stock  was  increased  to  $35,000 ;  that  the 
company  continued  business  from  the  time  of  its  incorporation  un- 
til September,  1892,  when  proceedings  were  commenced  for 
its  voluntary  dissolution,  which  was  accomplished  by  final 
order  in  January,  1893;  that  neither  the  original  nor  increased 
stock  was  fully  paid,  nor  any  certificate  thereof  filed;  that  on 
March  14,  1892,  the  defendants  subscribed  for  two  shares  of  the 
stock,  of  SlOO  each;  that  on  April  4,  1892,  their  names  were 
entered  in  the  stock  book  of  the  company  as  stockholders;  that 
Edward  H.  Newman,  by  his  promissory  note  then  made  and  de- 
livered to  the  company,  promised  to  pay  to  the  order  of  H.  B. 
Longwell,  secretary  of  the  company,  $240,  with  interest,  on  or  be- 
fore October  1,  1892;  that  on  May  l3,  1892;  D.  J.  Sunderlin,  by 
his  promissory  note  made  and  delivered  to  it,  promised  to  pay  to 
the  order  of  the  company  $100,  on  or  before  November  1, 1892;  that 
both  of  those  notes,  before  maturity,  were  indorsed  by  the  com- 
pany, and  transferred  for  value  to  George  W.  Hallock;  that  when 
they  became  due  the  notes  were  presented  for  payment,  which 
was  refused,  and  notice  of  protest  for  nonpayment  duly  given  to 
the  company,  which  was  charged  with  liabilitj'-  as  such  indorser; 
that  on  February  21,  1893,  Hallock  assigned  to  the  plaintiff  his 
claims  and  causes  of  action  against  the  defendants  by  reason  of 
such  notes,  and  arising  out  of  the  liability  of  the  company  as  such 
indorser;  and  that  this  action  was  commenced  February  23,  1893. 
The  facts  thus  found  have  the  support  of  evidence. 

The  statute  provides  that  the  stockholders  **of  the  corporation 
shall  be,  severally,  individually  liable  to  its  creditors  for  all  debts 
and  contracts  made  by  the  corporation  until  the  whole  amount  of 
its  capital  stock  has  been  paid  in,  and  until  a  certificate  thereof 
has  been  filed."  Laws  1890,  chap.  567,  §  7.  Inasmuch  as  the 
corporation  was  dissolved  before  the  plaintiff  became  assignee  of 
the  claims  in  question,  it  is  urged  that  she  is  not  a  creditor  of  the 
company,  within  the  meaning  of  the  statute.  Hallock  became  a 
creditor  of  the  company  upon  the  indorsement  and  transfer  by  it 
of  the  notes  to  him,  although  the  liability  of  the  company  was 
then  contingent  Van  Wyck  v.  Seward^  18  Wend.  375.  This 
liability  became  absolute  in  October  and  November,  1892.  The 
dissolution  was  perfected  in  January,  1893.  By  the  transfer  after- 
wards made  to  the  plaintiff  by  Rallock,  who  was  a  creditor  of  the 
company,  she  took  the  relation  he  had  as  such,  and  in  legal  con- 
templation was  a  creditor  of  the  corporation.  Code  Civ.  Proa 
§§  1909,  1910.     The  defendants  must  be  deemed  subscribers  to 
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the  iticreased  capital  stock,  and  their  alleged  liability  is  depend- 
ent upon  their  relation  as  stockholders  resulting  from  such  sub- 
scription. 

It  is  insisted  that,  in  the  proceedings  to  increase  the  capital,  the 
provisions  of  the  statute  were  not  observed,  and  therefore  there 
was  no  valid  increase  of  the  capital  to  support  the  alleged  relation 
of  the  defendants  as  stockholders.  In  the  method  of  proceeding 
to  increase  the  capital  of  a  corporation,  prescribed  by  the  statute, 
is  the  provision  that  a  certiiScate  be  made  showing,  among  other 
thinffs,  "the  amount  of  capital  actually  paid  in."  Laws  1848,  chap. 
40,  §22.  It  is  suggested  that  the  certificate  in  the  present  case 
was  defective  in  that  respect,  in  the  statement  that  "the  whole  of 

the  said  capital  stock  of  $12,000  has  been  sold,  and  all  but  $ 

paid  in."  The  import  of  this  is  that  the  entire  amount  of  the 
capital  had  been  paid  in.  The  certificate  in  that  respect  is  in  com- 
pliance with  the  statute. 

It  is  true  that  the  filing  of  the  certificate  is  requisite  to  the  in- 
crease of  the  capital.  Id.  It  appears  that,  on  March  17,  1892, 
the  certificate  was  filed  in  the  office  of  the  clerk  of  Steuben 
county,  where  the  business  of  the  company  was  conducted.  Al- 
though the  question  of  the  validity  of  the  certificate  was  raised  on 
the  trial,  no  objection  appears  to  have  been  there  taken  to  the 
want  of  proof  that  it  had  not  been  filed  in  the  office  of  the  secretary 
of  state.  That  question  requires  no  consideration,  as  the  objection 
cannot  be  effectually  taken  for  the  first  time  on  this  review.  If  it 
had  been  made  at  the  trial,  it  may  be  that  the  fact  would  have 
been  supplied  by  evidence.  It  must  here  be  assumed,  upon  the 
facts  as  they  appear,  that  the  capital  stock  was  increased  pursuant 
to  the  statute,  and  that  the  defendants  became  stockholders  of  such 
increased  capital. 

It  may  be  that,  notwithstanding  the  original  capital  stock  had 
»iOt  been  fully  paid  in,  and  a  certificate  thereof  filed,  the  liability 
of  the  defendants  as  such  stockholders  is  confined  to  the  debts  of 
the  company  incurred  since  such  increase  of  capital  was  accom- 
plished. Veeder  v.  Mvdgeit,  95  N.  Y.  295;  OHffeth  v.  Oreeii,  129 
id.  517;  42  St  Rep.  101.  But  that  question  does  not  arise  in  the 
present  casa  The  notes  of  Newman  and  Sunderlin  were  made, 
and  the  liability  of  the  company  as  indorser  was  incurred,  after 
the  increase  of  capital  stock.  The  assumption  of  the  defendants* 
counsel  to  the  contrary  is  not  supported  by  the  record. 

The  evidence  offered  on  the  part  of  the  defendants  to  prove  that 
tbey  were  induced  by  fraud  to  subscribe  for  and  take  the  stock  of 
the  company  was  properly  excluded.  Their  remedy  on  that  ground 
Was  for  relief  by  way  of  rescission,  and  against  the  company,  or 
some  party  representing  it,  as  succeeding  to  its  rights  and  rem- 
^Jes.  Such  defense  is  not  available  as  against  its  creditors  in 
actions  by  them.  AfcDermoU  v.  Harrison,  (Sup.)  30  St.  Kep.  324; 
Bosiey  V.   Afachine  Co.,  123  N.  Y.  550;  34  St.  Rep.  277. 

The  only  relation  of  Hallock  to  the  corporation  was  that  of  its 
^fcdiior,  and  the  plaintiff  succeeded  to  his  rights  and  relation  as 
such.  He  and  his  successor  in  interest  cannot  lejgally  be  prej- 
**diced  by  the  transaction  between  the  company  or  its  representa-    t 

uigitized  by  VJV_/v/p?lC 


120  New  York  State  Reporter,  Vol.  70.       [Sup.CL 

tive  and  the  defendants,  which  led  to  the  subscription  totheistock 
and  a  taking  of  a  certificate  therefor  by  the   latter. 

The  creditor,  having  been  prevented  by  iujunctioo,  followed  by 
dissolution  of  the  corporation,  from  so  doing,  was  relieved  from  the 
statutory  requirement  of  prosecuting  the  claim  to  judgment  and 
execution  against  the  company,  which  otherwise  would  have 
been  a  condition  precedent  to  the  action  against  the  defendants^ 
Kincaid  v.  Dwinelle,  59  K  Y.  548. 

The  judgment  should  be  affirmed. 

All  concur. 


Hannah  Smith,  as  Administratrix,    etc.,    Resp%   v.   Empirb 
Transportation  Company,  App*lt. 

{Supreme  Court,  General  T&ttn,  Fifth  Department,  Filed  October  16,  1896.) 

1.  Mastbk  and  servant — Fellow. 

The  second  mate,  acting  as  the  foreman  of  a  gang  working  on  a  vessel , 
is  their  fellow-servant,  whereHhey  remove  the  support  of  a  piece  of  floor- 
ing, which  in  consequence  falls  on  one  of  the  workmen. 

2.  Same — Risk. 

Where  the  management,  in  process  of  the  performance  of  the  work^ 
necessarily  rests  in  the  care,  discretion  and  judgment  of  those  engaged  in 
the  service,  or  of  their  foreman,  the  consequences  to  the  workmen  are 
within  the  hazards  incident  to  the  service,  and  which  are  assumed  hj 
them  when  they  enter  into  it. 

8.  Same — Safe  place. 

The  fact  that  the  place  where  services  are  performed  may  become  un- 
safe in  the  process  of  the  work,  and  resulting  from  the  manner  in  which 
it  is  done  by  coemployes,  furnishes  no  ground  to  charge  the  master  with 
liability  for  physical  injuries  occasioned  by  the  unsafe  condition  thus 
produced. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
made  on  the  minutes. 

John  0,  Milburrij  for  app'lt;  Mackey  d:  Draper,  for  resp't 

Bradley,  J. — The  plaintiff's  intestate,  while  in  the  service  of 
the  defendant,  in  March,  1894,  received  an  injury  resulting  in  his 
death.  He  and  others  were  engaged  in  the  lioldof  the  defendant's 
steam  propeller  in  the  port  of  Buffalo.  The  purpose  of  the  work 
was  to  relay  the  wooden  floor,  which  at  the  close  of  the  season  of 
1893  had  been  taken  up,  and,  in  sections,  placed  against  the  stan- 
chions, extending  from  the  keelson  to  the  main  deck  in  line  along 
the  center  and  the  whole  length  of  the  midships  — 100  feet  The 
distance  between  the  stanchions  was  a  little  less  than  four  feet, 
except  at  the  hatch,  where  two  of  them  were  separated  by  the  dis- 
tance of  eleven  feet  and  seven  inches  at  the  floor,  and  so  inclined 
that  at  the  deck  they  were  seven  feet  and  seven  inches  apart.  The 
wooden  flooring  was  in  thickness  a  little  more  than  two  inches^ 
made  of  oak  and  pine  lumber,  and  was  in  sections  eight  feet  m 
length  and  five  and  eight-twelfths  feet  in  width.  When  laid,  they 
made  three  courses  on  each  side  of  the  line  of  stanchions.     As 
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ihey  were  placed  standing  when  taken  up,  all  the  sections  had  the 
direct  support  of  the  stanchions,  except  those  sections  which  were 
at  or  under  the  hatch,  where  the  distance  between  the  stanchions 
was  greater  than  the  length  of  the  sections.  There  they  were 
placed  against  the  ends  of  the  others,  which  overlapped  the  stan- 
chions on  each  side  of  this  wide  opening.  The  workmen  had 
scraped  and  painted  the  iron  surface  of  the  water  tank  to  be  cov- 
ered by  the  floor  on  the  starboard  side,  except  a  space  along  near 
the  stanchions,  which  had  been  occupied  by  the  sections  standing 
thera  They  had  put  down  the  two  other  courses  of  the  floor 
sections,  ana  laid  upon  them  the  sections  to  constitute  the  courae 
adjacent  to  the  stanchions  on  that  side.  The  plaintiff  was  engaged 
in  painting  the  uncovered  portion  of  the  iron  tank  under  the  hatch 
on  the  starboard  side,  when  a  section  of  the  floor  standing  on  the 
port  side  of  the  line  of  stanchions  fell  upon  him,  producing  the 
injury  in  question.  Some  of  the  workmen  were  then  engaged  in 
removing  the  sections  standing  on  the  port  side  of  the  line  of 
stanchions,  and  laying  them  in  the  floor  on  that  side,  and  it  wa^ 
on  the  removal  of  one  of  them  that  the  section  fell  on  the  plaintiff. 
As  the  one  that  fell  had  only  the  support  of  the  overlap  of  others 
resting  against  the  stanchions,  the  fall  of  it  was  evidently  directly 
attributable  to  the  removal  of  one  or  more  of  the  sections  standing 
on  the  port  side.  The  evidence  of  the  only  witness  who  gave  any 
description  of  the  occurrence  was  that,  after  they  got  through  on 
the  starboard  side,  they  went  over  to  the  port  side.  "  There  were 
some  sections  standing  up  under  the  hatch,  and  these  sections  were 
lapped  so  as  to  hold  them  secure.  After  we  had  taken  five  or  six 
— aometliing  like  that — down,  and  laid  them  on  the  port  side,  we 
took  hold  of  another  one  that  was  standing  there,  ana  put  it  in  its 
place,  and  somehow  or  another  this  section  fell  over  upon  Smith." 
The  only  question  requiring  consideration  is  whether  there  is 
any  support  in  the  evidence  for  the  charge  of  negligence  on  the 
part  of  the  defendant.  When  the  decedent  went  to  work  for  the 
defendant  he  assumed  the  ordinary  hazards  incident  to  the  service, 
which  included  the  consequences  of  the  negligence  of  his  co-em- 
ployes. The  second  mate,  who  was  foreman  of  this  work  in  which 
they  were  engaged,  was  the  co-employe  of  tlie  other  workmen. 
Mohmey  v.  Oil  Co,,  76  Hun,  579 ;  58  St  Rep.  279,  and  cases  there 
cited.  The  trial  court  so  held,  but  submitted  to  the  jury  the  ques- 
tion whether  or  not  the  defendant  was  chargeable  with  negligence 
for  not  furnishing  a  safe  place  for  the  decedent  to  do  the  work 
which  he  was  employed  to  perform.  The  duty  of  the  defendant 
was  to  use  reasonable  care  to  that  end,  and,  if  it  appears  that  the 
injury  was  attributable  to  the  failure  of  the  defendant  to  do  so, 
the  charge  of  its  negligence  is  supported.  When  the  decedent 
went  into  the  defendant's  service  in  the  hold  of  the  steamer  the 
sections  of  the  wooden  flooring  were  standing  on  either  side  of  the 
line  of  the  stanchions.  The  place  appeared  to  be,  and  in  the  then 
situation  was,  entirely  safe  The  safety  under  the  hatch  on  the 
starboard  side  near  the  line  of  the  stanchions  may  have  been  re- 
placed by  the  removal  of  the  standing  sections  from  that  side.  But 
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the  opposite  section  on  the  port  side,  which  afterwards  fell,  was 
not  dependent  upon  them  for  support  It  remained  standing  after 
thej  were  removed.  The  disturoance  which  caused  the  section  to 
fall  was  occasioned  by  the  removal  of  one  or  more  of  the  sections 
on  the  port  side,  which  in  some  manner  contributed  to  support 
and  sustain  it  in  its  position.  This  was  the  act  of  the  workmen, 
and  if  the  fall  of  the  section  was  the  result  of  want  of  their  due 
care,  or  of  that  of  either  of  them,  tlie  negligence  was  that  of  the 
co-employe  of  the  decedent,  for  which  the  defendant  is  not  re- 
sponsible to  the  plaintiff.  This  was  the  view  of  the  trial  court, 
and  the  jury  were  instructed  that  if  they  found  that  the  workmen 
used  such  care,  and  that  the  section  fell  by  reason  of  the  manner 
in  which  it  was  placed  there,  the  question  whether  it  was  negli- 
gence on  the  part  of  the  defendant  to  leave  it  where  and  as  it  was 
placed  was  for  the  jury  to  determine,  and,  if  they  found  that  fact 
in  the  affirmative,  the  plaintiff  was  entitled  to  recover,  unless  the 
negligence  of  her  intestate  contributed  to  the  injury  sustained  by 
him.  It  is  quite  difficult  to  see  in  the  evidence  any  support  for 
the  proposition  that  the  defendant  was  chargeable  with  negligence 
for  want  of  safety  in  the  hold  of  the  steamer  where  the  decedent 
was  engaged  in  the  work  which  he  was  employed  to  perform. 
The  flooring  was  taken  up,  and,  in  sections,  placed  lengthwise 
along  the  line  of  stanchions,  as  it  usually  had  been  at  the  close  of 
the  season  of  navigation,  to  permit  it  to  dry  out,  and  to  enable  the 
defendant  to  clean  and  paint  the  iron  surface  beneath  it  preparatory 
to  fitting  the  vessel  for  use  the  coming  season.  The  manner  in 
which  the  sections  were  placed  on  either  side  of  the  stanchions, 
and  the  support  those  located  under  the  hatch  had  to  maintain 
them  in  position,  were  apparent  to  the  workmen  who  were  engaged 
in  removing  them  and  placing  them  in  the  floor.  They  Could  not, 
with  the  exercise  of  any  reasonable  care,  fail  to  observe  that  in  the 
space  under  the  hatch  the  sections  were  dependent  for  support 
upon  the  overlap  of  the  adjacent  ones,  which  rested  against  the 
stanchions;  and  it  is  evident  that  the  disturbance  or  removal  of 
that  support  by  the  workmen  in  the  service  caused  one  of  them  to 
drop  from  its  inclined  standing  position.  The  unlocking  of  the 
safety  in  condition  as  it  existed  when  the  decedent  went  into  the 
service  arose  from  the  manner  the  work  in  its  detail  was  performed 
by  the  co-employes  of  the  plaintiff's  intestate.  These  is  no  question 
about  the  competency  of  the  workmen  and  sufficiency  in  number 
to  do  the  work.  The  manner  of  doing  it  was  intrusted  to  them. 
The  management,  in  process  of  the  performance  of  the  work,  nec- 
essarily rested  in  the  care,  discretion  and  judgment  of  those  en- 
gaged in  the  service,  or  of  their  foreman.  The  removal  of  the 
support  of  the  section  in  its  place,  and  its  fall,  with  the  unfortu- 
nate result,  were  caused  by  the  manner  in  which  the  workmen 
conducted  the  work  in  which  they  were  engaged.  This  is  evi- 
ident  from  the  fact  that  it  was  supported  on  the  port  side  of  the 
line  of  stanchions  after  the  sections  were  removed  from  the  star- 
board side,  and  it  could  be  thus  supported  only  by  the  overlap  of 
the  sections  standing  against  the  stanchions.  And,  so  far  as 
appears  by  the  facts  derivable  from  the  evidence,  the  consequences 
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to  the  decedent  were  within  the  hazards  incident  to  the  service, 
and  which  were  assumed  by  him  when  he  entered  into  it  Callen 
V.  :forton,  126  N.  Y.  1 ;  36  St  Eep.  359 ;  Hudson  v.  Steamship 
Co,,  110  N.  Y.  625;  16  St  Rep.  416 ;  McCamphell  v.  Steamship 
Cb,  144  N.  Y.  552;  64  St  Rep.  246.  The  fact  that  the  place 
where  services  are  performed  may  become  unsafe  in  the  process 
of  the  work,  and  resulting  from  the  manner  it  is  done  by  co- 
employes,  furnishes  no  ground  to  charge  the  master  with  liability 
for  physical  injuries  occasioned  bv  the  unsafe  condition  thus  pro- 
daced.  Loughlin  v.  iSfate,  105  KY.  159;  6  St  Rep.  826;  Oregan 
V.  Marsion,  126  N.  Y.  568;  38  St  Rep.  428. 

So  far  as  we  are  advised  by  the  evidence,  the  danger  of  accident 
was  not  within  reasonable  apprehension  as  the  flooring  stood  when 
the  work  was  commenced,  and  the  accident  which  followed  could 
not  occur  otherwise  than  in  the  process  of  the  work  of  removal 
of  the  means  of  support  furnished  by  some  of  the  sections  to 
others  beneath  the  hatch.  Until  this  was  done  by  the  workmen, 
there  was  no  want  of  a  reasonable  degree  of  safety.  The  evidence 
does  not  show  any  existing  condition  inherently  dangerous  in  the 
combination  of  the  sections  of  the  flooring,  or  a  condition  from 
which  danger  in  the  course  of  work  could  reasonably  be  appre 
handed  from  the  exercise  of  reasonable  care  in  the  removal  of 
those  sections  from  the  positions  in  which  they  were  to  the  places 
designed  for  them  to  constitute  the  floor  of  the  hold  of  the  vessel. 
The  proposition,  therefore,  upon  which  a  master  may  be  charge- 
able to  his  employe,  by  reason  of  his  failure  to  furnish  him  a  safe 
place  to  work,  does  not  seem  applicable  to  the  present  case  as 
presented  by  the  evidence. 

In  the  cases  to  which  our  attention  is  called  by  the  plaintiff's 
counsel  the  unsafe  conditions  were  not  produced  by  the  perform- 
ance of  the  work  in  which  the  employes  were  engaged.  In  Mc- 
Oovem  V.  Railroad  Co,,  123  N.  Y.  280;  33  St  Rep.  416,  the  de- 
fendant failed  to  use  the  care  required  of  it  to  see  that  the  place 
where  the  servant  was  put  to  work  in  the  elevator  was  then  safe, 
when  in  fact  it  was  otherwise.  The  same  may  be  said  of  Stu.her  v. 
McEnte^,  142  N.  Y.  200;  68  St  Rep.  455,  where  the  plaintiff's  in- 
testate was  employed  to  work  in  a  trench,  which  was  in  an  unsafe 
condition  for  the  service.  Similar  in  its  nature  was  Krnnz  v. 
RaUway  Co,,  123  N.  Y.  1;  33  St  Rep.  46.  And  for  a  like  rea- 
son recovery  against  the  defendant  was  supported  in  Pantzar  v. 
Mining  Co,,  99  N.  Y.  368.  It  there  appeared  that  the  place  where 
the  plaintiff  was  at  work  for  the  defendant  in  the  mine  of  the 
latter  was  rendered  unsafe  by  an  insecure  mass  of  rock  in  an 
overhanging  cliff,  by  the  fall  of  which  he  was  injured. 

The  conclusion  is  that  the  verdict  is  not  supported  by  the  evi- 
dence. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event 

All  concur. 
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Richard  E.  Townsend,  Resp't,  v.  Edward  G.  Felthousen^ 

App'lt 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16, 1895.) 

Appeal—Harmlbss  error. 

The  admission  of  incompetent  evidence  on  an  erroneous  theory  is  not 
prejudicial,  where  it  is  competent  on  some  other  ground. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial  mado 
on  the  minutes. 

Adelbert  Moot,  for  app'lt ;  Nbrris  Mbrey,  for  resp't 

Lewis,  J. — The  plaintiff,  in  the  month  of  January,  1891,  pur- 
chased of  the  defendant  625  shares  of  the  capital  stock  of  a  manu- 
facturing corporation,  known  as  the  **  Buffalo  Steam  Pump  Com- 
pany." The  stock  was  of  the  par  value  of  $100  a  share.  The 
Klaintiff  paid  the  defendant  for  the  625  shares  the  sum  of  $37,500, 
eing  at  the  rate  of  $60  a  share.  This  action  was  brought  to  re- 
cover damages  which  the  plaintiff  claimed  he  had  sustained  by 
reason  of  his  having  been  induced  to  purchase  the  stock  by  cer- 
tain fraudulent  representations,  which  he  claimed  were  made  to 
him  by  the  defenuant,  and  which  induced  him  to  make  the  pur- 
chase. Various  allegations  as  to  false  representations  were  stated 
in  the  complaint, — among  others,  that  the  defendant  represented 
that  the  assets  of  the  corporation  were  much  larger  in  amount  and 
value  than  they  in  fact  were,  and  that  its  liabilities  were  less  than 
they  were ;  and,  further,  that  the.  profits  of  the  business  of  the 
company  since  its  organization,  being  for  two  years  prior  to  the 
sale,  were  represented  to  have  amounted  to  upwards  of  $13,000, — 
to  wit,  $5,598.97  for  the  year  1889,  and  $7,644.51  for  the  year 
1890, — when  in  truth  and  in  fact  there  had  been  no  profit  realized 
in  its  business,  but,  on  the  contrary,  there  had  been  a  losb  in  its 
business  during  said  two  yeai-s  of  u wards  of  $12,000.  All  the 
allegations  of  fraud  in  the  complaint  were  put  in  issue  by  the 
answer.  The  case  was  tried  before  a  struck  jury,  with  great  de- 
liberation. The  trial  occupied  eleven  days,  and  the  jury  rendered 
a  verdict  against  the  defendant  for  the  sum  of  $11,220. 

The  plaintiff  gave  evidence  tending  to  show  that,  during  the 
negotiations  which  resulted  in  the  purchase  by  him  of  the  stock, 
the  defendant  exhibited  to  him  a  written  statement  of  the  assets 
and  liabilities  of  the  company,  and  that  the  statement  was  false  : 
that  it  exaggerated  the  assets  of  the  company,  and  failed  to  state 
all  of  its  liabilities.  The  defendant,  while  conceding  tiiat  some 
unimportant  inaccuracies  may  have  been  incorporated  in  the 
statement,  claimed  that  they  were  entirely  unintentional  on  his 
part,  and  were  so  insignificant  in  amount  as  not  to  materially 
affect  the  value  of  the  stock.  As  to  the  importaat  and  material 
items  of  the  statement  claimed  by  the  plaintiff  to  be  untruthful, 
the  defendant  introduced  evidence  consisting  of  his  own  testimony 
and  that  of  quite  a  number  of  other  witnesses,  tending  to  show 
that  they  were  not  inaccurate,  but  were  truthful  statements,  and 
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represented  the  actual  condition  of  the  company  at  the  time  of 
the  sale  in  question.  The  defendant  contended  that  substantially 
all  the  entries  in  the  statement  claimed  by  the  plaintiff  to  be 
erroneous,  were  not  in  fact  so,  but  were  made  to  appear  to  be  so 
by  the  adoption  by  the  plaintiff  of  an  erroneous,  misleading 
system  of  bookkeeping. 

After  having  examined  the  evidence,  which  covers  nearly  600 
pages  of  printed  matter,  we  are  not  prepared  to  say  that  the 
verdict  was  not  supported  by  the  evidence.  It  was  a  case  especially 
adapted  to  trial  by  jury.  Many  questions  arose  at  the  trial  upon 
the  admission  and  rejection  of  evidence,  and  upon  the  charge  of 
the  court  to  the  jury.  Some  of  them  are  especially  urged  by  the 
appellant^s  counsel  as  of  sufficient  importance  to  justify  and 
require  a  new  trial  of  the  action.  They  do  not  so  impress  us, 
although  some  of  them  are  not  free  from  serious  doubt  The 
business  of  manufacturing  pumps  was  formerly  carried  on  in  the 
city  of  Buffalo  by  a  firm,  composed  of  Volker  and  the  defendant, 
Felthousen.  About  two  years  prior  to  the  sale  of  the  stock  to 
the  plaintiff,  a  corporation  was  organized  by  Yolker  and  Felt- 
housen, known  as  the  "Buffalo  Steam-Pump  Company,*'  and  the 
assets  and  business  of  the  firm  were  transferred  to  the  corporation. 
With  a  view  of  inducing  outside  parties  to  purchase  some  of  the 
stock  of  the  corporation,  a  statement  of  the  assets  and  affairs  of 
the  firm  was  prepared,  under  the  direction  of  the  defendant,  and 
an  affidavit  was  made  by  a  Mr.  Walker,  which  purported  to  give 
a  statement  of  the  condition  of  the  business  and  its  assets,  which 
was  exhibited  to  parties  with  a  view  to  induce  them  to  purchase 
the  stock.  Some  of  the  particulars  of  the  transfer  of  the  assets 
and  business  of  the  firm  to  the  corporation  got  into  the  case 
without  objection,  as  did  Walkers  affidavit  The  plaintiff 
testified  that  the  affidavit  of  Walker  was  exhibited  to  him  by  the 
defendant  while  the  negotiations  which  resulted  in  his  purchase 
of  the  stock  were  pending,  and  influenced  his  mind  in  making 
the  purchase. 

The  plaintiff  offered  evidence  to  establish  that  Walker's 
afidavit  did  not  represent  the  true  condition  of  the  affairs  of  the 
company,  but  greatly  exaggerated  its  assets  and  business,  and 
that  the  defendant,  knowing  that  to  be  the  case,  exhibited  it  to 
him  for  the  purpose  of  deceiving  him.  The  evidence  was 
received  against  the  defendant's  objection,  upon  the  theory  that  it 
was  competent  to  shown  an  independent,  fraudulent  act  of  the 
defendant,  similar  in  character  to  the  one  in  question,  as  bearing 
ppoii  the  question  of  the  defendant's  intentions  in  the  transaction 
in  question.  It  is  doubtful  if  it  was  competent  evidence  for  that 
purpose.  It  was  quite  remote  in  point  of  time,  being  two  years 
or  more  prior  to  the  time  of  the  tale  of  the  stock  to  the  plaintiff ; 
but,  as  heretofore  stated,  there  was  evidence  tending  to  show  that 
this  affidavit  of  Mr.  Walker  was  exhibited  to  the  plaintiff  while 
lie  was  negotiating  for,  and  before  he  purchased,  the  stock,  and  he 
^  testified  that  it  influenced  his  mind  in  determining  him  to 
'iiake  the  purchase,  that  it  induced  him  to  believe  that  the  assets 
of  the  pump  company  which  he  was  negotiating  to  purchase  an 
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interest  in  was  larger  and  of  greater  value  than  they  really  were. 
It  was  for  that  purpose,  probably,  competent  evidence;  and  that 
was  the  light  in  which  it  was  finally  presented  to  the  jury.  They 
were  charged  that  they  were  at  liberty  to  consider  it  as  evidence 
tending  to  show  that  the  plaintiff  might  have  been  mislead 
thereby. 

We  do  not  find  anything  in  the  defendant's  exceptions  requir- 
ing a  new  trial. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

All  concur. 


John  Wooster,  Applt,  v.  Joshua  A.  T.  Bliss,  Eesp't 

(duprems  Court,  OenercU  Term,  Fifth  D^[>artment,  Filed  October  16,  1896.) 

Master  and  bervant— Non-liabelity  op  master. 

While  an  employer  is  required  to  furnish  his  employe  with  reasonably 
safe  appliances  with  which  to  perform  the  work  he  requires  him  to  do, and 
cannot  carelessly  expose  the  employe  to  greater  danger  than  the  latter,  in 
the  exercise  of  due  care,  has  reason  to  anticipate,  yet,  if  the  employe  has, 
by  his  superior  knowledge  or  information,  means  of  knowing  or  apprecia- 
ting the  probable  danger  not  possessed  by  the  employer,  the  latter  is  not 
liable  for  injuries  sustained  by  the  employe,  though  the  work  was  under- 
taken upon  his  order. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  p.t 
general  term  in  the  first  instance. 

Emory  R  Close^  for  app'lt;  H.  J,  Swift^  for  resp*t 

Lewis,  J. — This  action  was  brought  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff,  caused  by  the  alleged  negligence 
of  defendant  The  plaintiff  was  thirty-five  years  of  age  when  he 
received  the  injuries  of  which  he  complains.  He  had,  from  h:^ 
childhood,  been  about  horses,  and  was  familiar  with  their  habits, 
lie  had  worked  as  a  coachman  from  twelve  to  fourteen  years.  He 
had  worked  for  the  defendant  in  that  capacity  for  thirteen  months 
prior  to  the  accident  The  defendant  purchased  a  team  of 
western  horses  in  the  spring  of  1892,  at  East  Buffalo.  The  plaint- 
iff brought  them  from  there  to  the  defendant's  barn,  in  the  city  of 
Buffalo,  and  had  charge  ot  them,  caring  for  and  driving  them  as 
a  coachman,  for  four  to  five  weeks  before  he  was  injured.  They 
were  young  horses,  high-spirited,  and  somewhat  fractious.  They 
had  not  been  out  of  their  stable  for  four  or  five  days  previous  to 
the  occurrence  in  question,  on  account  of  the  weather  being 
inclement  They  were  kept  in  a  barn  at  defendant's  home,  in 
Buffalo.  The  plaintiff  was  called  as  a  witness  in  his  own  behalf, 
and  gave  the  following  account  of  what  occurred  at  the  time  of 
the  accident : 

"They  (the  horses  were)  in  first-class  condition,  I  thought,  by 
the  way  they  acted  in  the  oarn.  •*  *  *  Mr.  Bliss  came  to  the 
barn  about  1  o'clock,  and  he  said,  *  John,  I  want  the  team,  about 
half-past  2,  on  the  two-seated  surrey,  and  I  want  you  to  take  off 
the  blinders.'  T  said,  *  Mr.  Bliss,  I  do  not  tljink  it  is  safe  to  take 
those  horses  out  without    blinders  on.'     He  says,  'Never  you 
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mind.  I  want  you  to  take  off  those  blinders.  I  am  going  to 
drive  this  team  myself.  All  I  ask  of  you  is  to  bring  the  liorses 
to  the  house  when  I  ring  to  you.*  And  I  said,  *  All  right.  It 
does  not  make  any  difference  who  is  going  to  drive  them.  It  is 
not  safe'  He  said  :  *I  will  risk  it  You  bring  out  those  horses 
when  I  ring  for  you  to  bring  them  out,  at  half-past  2.*  I  hitched 
the  horses  up,  and  got  into  tlie  surrey.  My  nephew  pulled  the 
door  open,  and  I  drove  the  horses  out  When  tney  got  beyond 
the  shadow  of  the  barn,  and  the  sun  struck  the  carriage,  they 
jumped,  and  got  on  a  full  run,  and  I  did  all  I  could  to  hold  them. 
They  ran  out  in  front,  and  ran  into  a  big  elm  tree.  It  was  a  two- 
seated  surrey,  with  lamps  on  the  sides;  silver-mounted  lamps, 
with  glass  in  right  by  the  forward  seat  Could  see  the  sun  glint- 
ing on  the  silver  when  the  horses  started.  As  soon  as  we  got  in 
the  sun,  it  kind  of  glittered,  and  the  hoi-ses  jumped.  *  *  * 
Soon  as  they  drove  out  there  was  a  little  curve  to  make,  and  they 
threw  their  heads  back,  and  saw  the  carriage,  and  started.  They 
ran  as  fast  as  I  ever  rode  in  a  carriage.  One  horse  ran  on  one 
side  of  the  tree,  and  the  other  on  the  other  side,  and  smashed  the 
carriage  up  together,  and  threw  me  out,  and  broke  my  jaws.  The 
horses  got  loose,  and  I  found  myself  on  the  other  side  of  the 
street" 

The  account  thus  given  was  uncontradicted,  and  at  the  close  of 
the  evidence  the  plaintiff  was  nonsuited.  The  question  is  whether, 
upon  these  facts,  there  was  any  question  which  should  have  been 
submitted  to  the  jury.  Upon  the  undisputed  evidence,  the  plaint- 
iff had  had  much  better  opportunity  to  know  the  habits  and  dis- 
position of  the  horses  than  nad  the  defendant  He  had  been  with 
them  daily  for  four  or  five  weeks ;  handled  and  driven  them.  He 
was  quite  as  competent,  and  probably  more  so,  than  the  defendant 
was,  to  judge  as  to  the  safety  of  driving  them  without  blinders. 
He  only  consented  to  hitch  them  to  the  surrey  upon  the  assurance 
of  the  defendant  that  he,  and  not  the  plaintiff,  was  to  drive  them. 
Plaintiff  testified  that  he  would  not  have  driven  them  without 
blinders.  We  do  not  see,  upon  these  facts,  what  question  there 
was  which  should  have  been  submitted  to  the  jury.  We  have 
examined  the  many  authorities  referred  to  in  the  brief  of  the  ap- 
pellant's counsel.  Many  of  them  were  cases  where  servants  were 
permitted  to  recover  in  actions  against  their  masters  for  injuries 
sustained  while  performing  work  which  was  apparently  dangerous, 
by  the  direction  of  the  master,  upon  his  assurance  that  it  was  safe 
80  to  do.  It  is  a  well-settled  rule  of  law  that  an  employer  is  re- 
quired to  furnish  his  employe  with  reasonably  safe  appliances 
with  which  to  perform  the  work  he  requires  him  to  do ;  and  if 
the  employer  carele^ly  exposes  the  servant  to  danger  greater  than 
the  servant,  in  the  exercise  of  due  care,  has  reason  to  anticipate, 
or  if  the  employer  has,  by  his  superior  knowledge  or  information, 
means  of  knowing  or  appreciating  the  probable  danger  not  pos- 
sesses! by  the  employe,  the  employer  may  be  liable  for  injuries 
su?U\ined  by  the  servant  It  cannot  be  claimed,  with  propriety, 
that  this  case  comes  within   these  rules  of  law.     Whether  it  was 

probably  safe  to  drive  these  horses  without  blinders  was  a  matter 
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of  judgment,  based  upon  facts  which,  as  we  have  seen,  were  better 
known  to  the  plaintiflE  than  they  were  to  the  defendant     The 

Elaintiff's  experience  with  these  horses  and  their  habits,  and  his 
nowledge  of  horses  generally,  enabled  him  to  form  a  more  cor- 
rect judgment  in  the  matter  than  the  defendant.  According  to 
his  own  testimony,  he  was  not  in  much  doubt  about  the  danger. 
He  felt  quite  certain  that  it  was  unsafe  and  dangerous  to  drive  the 
horses  without  blinders.  Entertaining  that  opinion,  he  should 
have  declined,  under  the  circumstances,  to  have  driven  them.  He 
could,  had  he  chosen  so  to  do,  have  led  them  to  the  house, 
instead  of  driving  them.  It  cannot,  with  propriety,  be  claimed 
that  he  was  under  any  coercion,  for  he  testified  that  he  would  not 
have  driven  the  horses  without  blinders.  We  are  not  aware  of 
any  reported  case,  upon  such  facts  as  are  here  presented,  where  a 
party  has  been  permitted  to  recover  damagea  Statements  may 
be  found  in  some  of  the  cases  which  seem  to  sustain  the  plaintin  s 
contention,  but,  when  examined,  they  will  be  found  to  be  easily 
distinguishable  from  this  case. 

The  nonsuit,  in  our  opinion,  was  properly  granted.  The 
motion  for  a  new  trial  should  be  denied,  and  judgment  directed 
for  the  defendant  upon  the  nonsuit 

All  concur. 


Allegany  County,  Prff,  v.  Town  of  Wellsville,  Deft 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1896.) 

C0UNTIK&— Resolutions  op  bupbrtisors — Local  laws. 

A  resolmion  of  a  board  of  supervisors  is  not  a  local  or  special  law 
within  the  meaning  of  section  15,  chap.  401  of  1892. 

The  facts  agreed  upon  are  as  follows  : 

During  the  years  1892,  1893,  and  1894,  and  for  many  years 
prior  thereto,  the  support  of  the  poor  of  Allegany  county  was  a 
county  charge.  By  resolution  of  the  board  of  supervisors  of  the 
county,  passed  November  13,  1830,  each  town  of  the  county  was 
made  liable  in  the  first  instance  for  the  support  of  its  resident 
poor  in  the  sum'  of  $10.  After  the  expenditure  of  said  $10,  the 
poor  became  a  county  charge.  Such  regulation  has  ever  since 
been  in  force.  During  the  years  1892,  1893,  and  1894  defend- 
ant's supervisor  received  from  the  defendant,  from  licenses  gi*anted 
by  the  excise  corfimissioners  of  the  town,  various  sums  of  money 
aggregating  $2,127.50,  which  the  defendant  refused  to  pay  over  to 
the  plaintiff.  At  a  regular  meeting  of  the  board  of  supervisors  of 
said  county  held  in  December,  1892,  the  treasurer  of  the  county 
reported  to  the  board  that  the  towns  of  Grove,  Hume,  Andover, 
and  Willing,  in  said  county,  had,  after  the  passage  of  chapter  401 
of  the  Laws  of  1892,  known  as  the  "Excise  Act,"  paid  to  him,  as 
such  treasurer,  excise  moneys  amounting  to  the  sum  of  $575.28, 
which  was  reported  by  him  to  said  board  as  belonging  to  said 
towns,  and  the  board,  by  resolution,  directed  that  orders  be  drawn 
payable  from   the  contingent  fund  of  the  county,   through   the 

uigitized  by  VJV_/v/v  i\^ 


Sup.Ct]  Allegany  County  v.  Town  of  Wellsville.  129 
supervisors  of  the  said  towns  to  which  said  moneys  belonged,  and 
they  were  thereafter  so  drawn  and  paid  to  said  towna 

Charles  H,  Brown,  for  pUff ;  Clarence  A.  Farnam,  for  de*ft 

Lewis,  J. — Both  parties  claim  to  be  entitled  to  the  money  in 
question.  The  defendant  concedes  that,  but  for  the  passage  of 
chapter  401  of  the  Laws  of  1892,  entitled  "  An  act  to  revise  and 
consolidate  the  laws  regulating  the  sale  of  intoxicating  liquors," 
the  plaintiflf  would  be  entitled  to  the  funds  in  question.  It  is  the 
contention  of  defendant's  counsel  that  the  law  as  it  had  thereto- 
fore existed  was  so  changed  by  the  act  of  1892  that  his  client  is 
entitled  to  the  fund.  Power  was  given  to  the  various  boards  of 
supervisors  of  the  state,  by  chapter  197  of  the  Laws  of  1827,  to 
abolish  by  resolution  all  distinction  between  the  county  and  town 
poor  in  their  counties  respectively,  and  have  the  expense  of  main- 
taining them  a  county  charge.  Such  determination,  duly  certified 
by  the  clerk  of  the  board,  was  required  to  be  filed  with  the  county 
clerk.  Pursuant  to  the  power  thus  conferred,  plaintiff's  super- 
visors, in  the  year  1830,  passed  the  following  resolution : 

"Resolved,  to  abolish  all  distinction  between  county  and  town 
poor,  and  that  from  this  time  forward  they  may  be  considered 
county  paupers." 

This  resolution  was  properly  certified  and  filed,  as  required  by 
law.  Chapter  569  of  the  Laws  of  1890,  known  as  the  "  Town 
Law,"  was  in  force  at  the  time  of  the  passage  of  the  act  of  1892. 
Section  181  of  the  former  act  reads  as  follows :  ^ 

"  Excise  Moneys — How  Disposed  of.  All  excise  moneys  shall 
be  disposed  of  as  directed  by  the  town  board  of  the  town  in  which 
such  moneys  are  paid,  except  in  those  counties  where  the  support 
of  the  poor  is  a  county  charge,  in  which  case  such  moneys  shall  be 
paid  into  the  county  treasury,  subject  to  the  control  of  the  board 
of  supervisors." 

A  similar  provision  was  contained  in  chapter  444  of  the  Laws 
of  1874.     By  section  15  of  the  act  of  1892,  it  was  provided  that : 

"  Every  board  of  excise  and  every  commissioner  of  excise  of  the 
town,  shall  within  ten  days  after  the  receipt  of  any  money  by  such 
board  of  commissioners,  pay  such  money,  or  cause  it  to  be  paid  to 
the  supervisor  of  such  town.  Such  moneys  shall  be  applied  to 
the  payment  of  the  ordinary  expenditures  payable  from  the  gen- 
eral fund  of  the  city  or'  town  respectively,  unless  otherwise  pro- 
vided by  a  special  or  local  law." 

It  is  conceded  by  the  plaintiff's  counsel  that,  were  it  not  for  the 
-concluding  clause  of  this  section,  to  wit  "unless  otherwise  pro- 
vided by  a  special  or  local  law,"  the  town  would  be  entitled  to 
retain  these  moneys.  It  is  his  contention  that  the  resolution  of  the 
board  of  supervisors  heretofore  referred  to  answers  the  description 
of  a  special  or  local  law  within  the  meaning  of  said  act  We  as- 
sume that  the  promoters  of  the  act  of  1892  had  in  mind  to  effect 
thereby  some  change  in  the  law  as  it  had  theretofore  existed. 
They  provided  that  thereafter  all  excise  moneys  shall  go  to  the 
town  authorities,  unless  otherwise  provided  by  a  special  or  local 
St.  Rep.,  Vok  LXX.        17 
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law.  It  is  altogether  improbable  that  the  legislature,  when  using 
such  explicit  language,  had  in  mind  to  provide  that  the  disposi- 
tion to  be  made  of  such  moneys  was  to  depend  upon  the  action  of 
boards  of  supervisors,  for,  as  we  have  seen  prior  to  the  passage  of 
that  act,  whether  the  excise  moneys  went  to  the  town  or  county 
depended  upon  the  action  of  the  supervisors  of  the  county.  If 
they  took  no  action,  the  town  had  the  money.  If  a  resolution  of 
the  board  answers  the  description  of  a  special  or  local  law  within 
the  meaning  of  the  act,  then  no  practical  change  in  the  law  as  it 
had  theretofore  existed  was  eflfected,  for  the  power  to  determine 
where  the  moneys  should  go  was  still  left  with  the  supervisors. 

It  was  provided  by  chapter  628  of  the  Laws  of  1857  that  all 
excise  moneys  should  be  paid  to  the  county  treasurer,  for  the  use 
of  the  poor  of  the  county.  This  was  a  general  law,  affecting  the 
whole  state.  After  the  passage  of  this  act,  local  and  special  laws 
were  from  time  to  time  passed,  exempting  different  counties  from 
the  effect  of  this  act  ot  1857,  and  making  special  provisions  for 
the  disposition  of  excise  moneys  of  the  various  localities. 
These  acts  were  upon  the  statute  book,  unrepealed,  at  the  time 
of  the  passage  of  the  act  of  1892.  It  was  such  acts,  we  think, 
that  the  lawmakers  had  in  mind  in  the  special  and  local  bills 
provided  for  by  sections  16  and  18  of  article  3  of  the  consti- 
tution, and  not  mere  resolutions  of  boards  of  supervisors.  Sec- 
tion 1  of  the  act  of  1892  repealed  all  special  and  local  laws  in  con- 
flict with  its  provisions,  ana,  were  it  not  for  the  concluding  words  of 
section  15,  **unless  otherwise  provided  by  a  special  or  local  law,'' 
there  would  be  no  room  for  doubt.  The  towns  of  our  state 
provide  the  machinery  and  pav  the  expenses  of  the  collec- 
tion of  excise  moneys,  and  there  is  a  propriety  in  their 
having  the  direct  benefit  of  the  monevs  arising  from  grant- 
ing licenses.  The  act  of  1892  as  wiU  be  seen  by  an  ex- 
amination of  its  provisions,  bears  evidence  that  its  promoters 
were  not  unfriendly  to  the  traffic  in  intoxicating  liquors.  Section 
40  of  said  act  makes  a  radical  change  in  what  is  known  as  the 
"Civil  Damage  Act"  Some  of  its  features,  which  were  considered 
severe  and  harsh  by  those  engaged  in  the  sale  of  intoxicating  liqu- 
ors, were  modified  in  the  interest  of  the  business.  The  general 
policy  of  the  legislation  of  the  state  prior  to  the  passage  of  the  act 
of  1892  had  been  to  devote  excise  moneys  to  the  support  of  the 
poor,  thereby  associating  the  traffic  in  liquor  with  pauperism.  The 
act  of  1892  expressly  requires  that  such  moneys  shall  be  applied 
to  the  payment  of  the  ordinary  expenditures  of  the  city  or  town 
respectively.  The  effect  of  giving  the  town  the  direct  benefit  of 
the  moneys  arising  from  the  granting  of  licenses  would  probably 
be  to  promote  the  granting  ot  licenses.  If  the  excise  money  goes 
into  the  county  treasury,  a  no-license  town  derives  equal  benefit 
from  it  with  the  town  which  grants  licenses.  If  the  money  is  to 
go  directly  to  the  town,  its  electors  would  naturally  look  with 
more  favor  upon  the  traffic  than  if  the  money  is  to  go  into  the 
treasury  of  the  county.  We  are  of  the  opinion  that  the  legisla- 
ture had  in  mind,  in  passing  the  act  of  1892,  to  effect  a  change  in 
the  law  as  it  had  theretofore  existed,  and  provide  that,  without  re- 
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garil  to  whether  the  poor  are  a  town  or  county  charge,  the  excise 
moneys  should  be  paid  to  and  belong  to  the  town,  unless  there 
was  a  local  or  special  state  law  maKing  a  different  disposition 
thereof. 

It  follows  that  the  defendant  is  entitled  to  judgment  awarding 
to  it  the  money  in  question. 

All  conbur. 


Marion  R  Stone,  App'lt,  v.  Alvah  D.  Pratt,  Resp*t 

(Supreme  C^urt,  General  Term,  Fifth  Department,  Filed  October  16, 1895,) 

Attachmknt—Warbaht— Amendment. 

The  court  mav  correct  an  indvertent  error  ia  a  warrant  of  attachment  in 
stating,  in  the  aJtemative,  grounds  which  actually  existed. 

Appeal  from  an  order,  denying  a  motion  to  amend  a  warrant 
of  attachment  and  granting  defendant's  motion  to  vacate  the  at- 
tachment 

Thomas  Raines^  for  appUt ;  Clarence  E  Shuster^  for  resp't 

Lewis,  J. — A  warrant  of  attachment  was  granted  in  this  action 
on  the  18th  day  of  July,  1895.  The  grounds  for  the  attachment 
were  recited  therein  to  be  *'that  said  defendant  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete, 
his  property,  with  intent  to  defraud  his  creditors."  The  attach- 
ment was  executed,  and  the  defendant  moved  to  vacate  and  set  it 
aside  upon  the  ground  first,  of  the  insufficiency  of  the  affidavits 
upon  w  nich  the  warrant  was  granted,  and  for  the  further  reason 
that  there  was  a  failure  to  recite  therein  any  ground  for  the  attach- 
ment The  defendant's  motion  was  based  upon  the  original  papers 
on  which  the  attachment  was  granted.  Plaintiff  thereupon  ob- 
tained an  order  for  the  defendant  to  show  cause  why  the  attach- 
ment should  not  be  amended  by  substituting  the  word  "and'*  for 
**or,"  in  the  clause  in  the  attaohment  in  which  the  ^rounds  were 
recited,  so  that  it  would  read  "that  said  defendant  has  assigned, 
dbposed  of,  or  secreted,  and  is  about  to  assign,"  etc.  The  motions, 
by  consent  of  parties,  were  heard  together.  The  special  term 
justice  held  that  the  papers  upon  which  the  attachment  was  issued 
were  sufficient  to  warrant  its  issue,  but  denied  the  plaintiff  s  motion 
to  amend,  for  the  reason  that  he  concluded  that  he  did  not  possess 
the  power  to  grant  the  motion.  Defendant's  motion  to  vacate  the 
attachment  was  granted. 

It  was  quite  satisfactorily  shown  by  the  affidavits  upon  which 
the  attachment  was  issued  that  the  defendant  had  been  faudulently 
disposing  of  a  portion  of  his  property,  with  the  intent  to  defraud 
his  creditors,  and  that  he  was  about  to  assign,  dispose  of,  or  secrete 
the  balance  of  it,  with  a  like  intent  The  papers  made  a  verv 
meritorious  case  for  the  attachment,  but  in  preparing  it  by  inad- 
vertence, plaintiff's  attorney  used  the  word  "or,"  instead  of  "and." 
It  is  provided  by  section  641  of  the  Code  of  Civil  Procedure  tliat 
a  warrant  of  attachment  must  be  subscribed  by  the  judgt^  and  the 
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plaintiflE's  attorney,  and  must  briefly  recite  the  groand  for  the  at- 
tachment The  only  question  we  are  required  to  consider  is 
whether  the  provision  requiring  the  statement  of  the  ground  of 
the  attachment  is  so  far  mandatory  that  the  court  was  powerless 
to  correct  the  inadvertent  error,  it  was  not  a  case  of  a  failure  to 
state  the  ground  for  the  reason  that  none  in  fact  existed;  for,  as 
stated,  the  twoxeasons  which  the  draftsmen  intended  'to  state  in 
fact  existed.  The  attachment,  under  our  Code,  is  not  an  original 
process  by  which  an  action  is  commenced.  It  is  a  mere  pro- 
ceeding in  an  action.  This  action  was  commenced  by  the  service 
of  the  summons  and  complaint  The  oflB.ce  of  the  attachment  was 
to  take  possession  of  and  hold  the  debtor's  property  until  the  re- 
covery of  the  judgment,  and  thereby  prevent  him  from  fraudu- 
lently disposing  of  it  The  ofl&ce  of  the  attachment  was  not  to 
give  the  court  jurisdiction  of  the  action.  The  word  **must,"  in  stat- 
utes, has  been  construed  not  to  be  mandatory.  It  was  so  held  in 
Brinkhy  v.  Brinkley,  56  N.  Y.  192 ;  Jenkins  v.  Putnam,  106  id. 
275  ;  8  St  Rep.  710;  Spears  v.  Mayor,  etc.,  72  N.  Y.  442  ;  People 
V.  McAdam,  28  Hun,  284;  People  v.  Supervisors  of  Ulster  Co.^  34 
N.  Y.  268 ;  Dutchess  Go.  Mut.  Insurance  Co,  v.  Van  Wagonen,  132 
id.  398 ;  44  St  Rep.  441.  There  is  notiiing  in  section  641  expressly 
providing,  or  which  indicates  that  the  legislature  intended,  that  a 
failure  to  fully  state  the  grounds  for  the  attachment  should  neces- 
sarily make  it  void.  There  being  nothing  in  the  statute  prohibiting 
it,  the  court,  we  think,  had  the  inherent  power  to  permit  the  amend- 
ment The  attachment  being  a  process  in  the  action,  power  to  amend 
it  was  given  the  court  by  section  723  of  the  Code,  which  provides 
that  the  court  may,  at  any  stage  of  the  action,  in  furtherance  of  just- 
ice, amend  any  process  or  other  proceeding  by  correcting  a  mistake, 
eta  Orders  permitting  amendments  in  similar  cases  have  been  sus- 
tained in  the  cases  of  Kissam  v.  Marshall,  10  Abb.  Prac.  424; 
People  V.  Cook,  62  Hun,  303 ;  42  St  Rep.  245 :  Qribhon  v.  Freel, 
93  N.  Y.  96:  Peiffer  v.  Wheeler,  76  Hun,  280;  59  St  Rep.  106; 
Thames  <t  Mersey  Marine  Insurance  Co.  v.  Dimmick,  51  St  Rep. 
41 ;  Kibbe  v.  Wetmore,  31  Hun,  454.  In  the  latter  case  the 
attachment  was  issued  upon  the  ground  that  the  defendant  was  a 
nonresident  of  the  state,  which  was  the  only  ground  stated  in  the 
attachment  The  court,  on  motion,  allowed  the  writ  to  be 
amended  by  inserting  therein  that  the  defendant  had  disposed  of 
his  property  with  intent  to  defraud  his  creditors,  and  had  kept 
himself  concealed  with  like  intent,  and  with  intent  to  avoid 
service  of  process.  The  case  of  Cronin  v.  Crooks,  143  N.  Y.  352; 
38  N.  E.  268,  upon  which  the  respondent  mainly  relies  to  sustain 
the  order,  can,  we  think,  be  distinguished  from  this  case.  There 
the  affidavit  upon  which  the  attachment  was  issued  stated  but  a 
single  ground,  to  wit,  that  the  defendant  had  assigned  and  dis- 
posed of  her  property  with  intent,  etc.  It  was 'recited  in  the 
warrant  of  attachment  that  defendant  "has  assigned  or  disposed 
of,  or  is  about  to  assign  or  dispose  of,  her  property,  with  intent" 
etc.  It  was  held  that  there  was  a  failure  to  state  any  ground  in 
the  attachment,  for  the  reason  that  to  state  in  the  alternative  is  to 
state  neither  the  one  nor  the  other  fact     The  question  whether 
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the  court  below  possessed  the  power  to  grant  an  amendment  of 
the  attachment  was  not  presented  to  the  court  for  decision ;  for, 
80  far  as  it  appears,  no  such  motion  had  been  made.  The  amend- 
ment asked  for  here  was  manifestly  in  the  interest  of  justice,  and 
would  have  been  granted,  had  the  court  concluded  that  it  possessed 
the  power  so  to  do. 

As  we  are  of  the  opinion  that  the  court  had  the  power  to  grant 
the  relief,  and  that  it  was  a  very  proper  case  for  its  exercise,  the 
order  vacating  the  attachment  should  be  reversed,  and  the  plaint- 
iGTs  motion  to  amend  the  attachment  granted. 

All  concur. 


Patrick  C!onley,  Resp't,  v.  Charles  C.  Clay,  App'lt 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  26,  1896.) 

P*NALTiE8— Action  for— Proof. 

The  plaiatifP  is  required  to  prove,  before  he  ie  entitled  to  recover  penalties 
under  section  131,  chap.  560  of  1890,  facts  bringing  himself  within  the 
exemptions  mentioned  in  section  130  of  such  act. 


Appeal  from  a  judgment  of  the  county  court,  affirming  a 
judgment  of  the  justice's  court  in  favor  of  plaintiff. 

Prank  R  Whaley,  for  app'lt ;   WUliam  H.  Glark^  for  resp't 

Lewis,  J. — The  defendant  was  a  toll  gatherer  for  the  East  Aurora 
&  Spring  Brook  Plank-Road  Company,  a  company  incorporated 
in  May,  1885,  under  the  laws  of  the  state  of  New  York.  As 
such  toll  gatherer,  the  defendant,  on  three  different  occasions  in 
the  year  1892.  required  the  plaintiff  to  pay  toll  as  a  condition  of 
passing  the  gate  with  a  team.  The  plaintiff,  claiming  that  he  was 
exempt  from  the  payment  of  toll,  under  section  180  of  chapter 
566  of  the  Laws  of  1890,  entitled  "An  act  in  relation  to  transpor- 
tation corporations  excepting  railroads,"  brought  this  action 
against  the  defendant  in  a  justice  court  to  recover  three  penalties 
of  five  dollars  each,  under  section  131  of  said  act  He  recovered 
judgment  for  the  three  penalties,  amounting  to  $15,  and  the 
justice's  judgment  was  affirmed  in  the  county  court,  and  from  the 
judgment  of  the  county  court  an  appeal  was  taken  to  this  court 
oection  130  of  said  act  provides  that  toll  shall  not  be  charged  or 
collected  at  any  gate  upon  a  turnpike  or  plank  road  of  persons 
living  within  one  mile  of  the  gate,  by  the  most  usually  traveled 
road,  when  they  are  not  engaged  in"  the  transportation  of  other 
persons  or  property.  It  is  provided  by  section  131  that  any  toll 
gatherer  who  shall  demand  or  receive  from  any  person  more  toll 
than  he  is  authorized  by  law  to  collect  shall  forfeit  to  such  person 
the  sum  of  five  dollars  for  every  offense.  The  plaintiff  was 
required  to  prove,  before  he  was  entitled  to  recover  penalties 
under  this  section,  facts  brinjjing  himself  within  the  exemptions 
mentioned  in  section  130.  The  plaintiff  was  the  only  witness 
called.  He  testified :  That  he  resided  on  the  East  Aurora  and 
Spring  Brook  plank  road.     That  there  was  a  gate  maintained 
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upon  the  road,  which  was  situated  about  half  a  mile  from  his 
house.       The  defendant  was  the  toll  gatherer.       That  he  had 
occasion  to  pass  the  toll  gate  on  the  6th  day  of  March,  1892.     He 
was  on  his  way,  with  a  feam,  to  the  North  Star  Hotel,  to  see  a 
man  about  some  grape  plants.     The  defendant's  son  was  at  the 
gate,  and  demanded  toll   from  him.     The  defendant  was  in  the 
toll  house  at  the  time.     PlaintiflE  stated  that  he  was  exempt  from 
paying  toll.     In  reply  to  a  question  by  the  son  whether  he  was 
going  to  church  he  said  he  was  not     He  was  required  to  and  did 
pay  toll,  and  passed  on  throuffh  the  gate.    On  two  other  occasions 
during  that  month  he  paid  toll  at  the  gate,  once  to  the  defendant 
personally.     This  was  the  substance  of  the  evidence.     In  this 
class  of  actions  especially,  we  are  not  at  liberty  to  indulge  in  pre- 
sumptions in  order  to  sustain  a  judgment     Plaintiff  is  asking  to 
recover  of  the  defendant  penalties  which  he  claims  to  be  entitled 
to  under  a  statute,  and  we  must  find,  in  order  to  sustain  this 
judgment,  evidence  that  he  was  entitled  to  drive  over  this  plank 
road  and  pass  the  gate  without  paying  the  usual  toll  which  the 
company  was  entitled  to  demand  of  persons  generally  who  desired 
to  pass  through  the  gate  with  a  team.  The  plaintiff  was  required  to 
show  that  he  lived  within  one  mile  of  the  gate,  by  the  most  usually 
traveled  road.     It  appears  by  the  articles  of  incorporation  of  the 
plank  road  that  it  is  four  miles  in  length,  and  from  the  line  of  its 
road  as  described  it  may  be  fairly  claimed   that  the  plaintiff 
established  that  he  was  living  within  one  mile  of  the  gate  by  the 
most  usually  traveled  road;    but  it  was  also  incumbent  upon 
him  to  show,  to  be  entitled  to  exemption  from  paying  toll,  that  he 
was  not  engaged  at  the  times  in  question  in  the  transportation  of 
other  persons,  or  of  the  property  of  othera     There  was,  perhaps 
sufficient  evidence  to  justify  the  conclusion  by  the  justice  that  on 
the  occasion  when  the  plaintiff  was  going  to  the  North  Star  to  see 
a  man  about  some  grape  plants,  he  was  not  engaged  in  transport- 
ing other  persons,  or  the  property  of  others;  but  there  is  an 
absence  of  any  evidence  tending  to  show  that  on  the  two  other 
occasions  he  was  not  so  engaged.     The  burden  of  proof  was  upon 
the  plaintiff  to  prove  that  he  was  not  so  engaged,  and,  having 
failed  so  to  do,  ne  was  entitled  to  recover,  at  the  most,  but  one 
penalty. 

The  judgment  of  the  county  court  should  be  modified  by  I'e- 
ducing  plaintiff's  recovery  to  tne  sum  of  $5  and  the  costs  in  the 
justice's  court  as  of  the  time  of  its  entry  in  that  court  In  other 
respects  the  judgment  of  the  county  court  should  be  reversed, 
witnout  costs  to  either  party. 

All  concur. 


George  W.  Dull,  Pl'ff,  v.  John  Rohb,  Sb.,  et  alj  Defts, 

(Sfwpreme  Court,  Erie  Special  Term,  Filed  July,  1896,) 

E<iUiTY— J  UBI8DICTI0N— Compelling  contby ancb. 

When  a  person  who,  without  obligation  to  do  so,  deeds  land  for  a  nom- 
inal consideration,  and  through  the  carelessness  or  folly  of  the  grantee, 
the  deed  is  not  recorded  but  is  lost,  and  the  grantee  deeds  to  another  for 
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valae,  the  latter,  for  the  purpose  of  suppljing  a  missiDg  link  In  his 
record  title,  cannot  compel  the  heirs  of  the  first  grantor  to  deed  to  him, 
where  they  make  no  claim  to  the  premises. 

'  Action  to  establish  title  and  possession  to  real  estata 
Frederick  Haller^  for  pFff ;  L,  L.  Babcock,  guardian,  for  infant 
defta 

Ward,  J. — Clara  Schueler,  of  the  city  of  Buffalo,  was  seised  in 
fee  of  a  strip  of  land  on  Monroe  street,  in  that  city,  26  feet  front 
and  109  feet  deep.  She  died  intestate  on  the  20th  of  December, 
1865,  leaving  her  husband,  Joseph  Schueler,  and  Josephine  Rohr 
and  five  other  children.  The  plaintiff  claims,  and  has  given  evi- 
dence tending  to  prove,  that  atter  the  death  of  Clara  the  children 
conveyed  by  quitclaim  deed  to  their  father,  Joseph,  the  premises, 
the  deed  expressing  a  consideration  of  only  one  aollar  to  be  paid. 
This  deed  was  never  recorded,  but  the  plaintiff  claimed  it  was  lost 
Afterwards  Joseph,  for  value,  deeded  tne  premises  to  the  plaintiff, 
which  deed  was  recorded.     The  plaintiff  claims  that  when  he 

Surchased  he  was  informed  of   the  deed    from  the  children  to 
oseph,  and  supposed  it  was  recorded,  and  relied  upon  that  fact 
The  plaintiff  went  into  possession  of  these  premises  in  1883,  and 
hassmce  enjoyed  the  possession  undisturbed,  and  no  claim  of 
adverse  rights  in  the  premises  has  been  made  against  him,  and 
none  of  the  defendants  make  any  claim  to  the  premises  now. 
Josephine  Rohr  died  in  August,  1894,  intestate,  leaving  the  de- 
fendants, her  husband  and  children ;  the  children  bein^  infanta 
Before  the  death  of  Josephine  the  plaintiff  demanded  oi  her  that 
she  execute  a  quitclaim  deed  of  the  premises  to  him.     She  de- 
clined, saying  that  she  had  executed  one  quitclaim  deed,  which 
was  sufficient     This  action  was  brought  to  establish  the  title  and 
possession  of  the  premises  in  the  plaintiff,  as  against  the  defend- 
ants.    The  father,  John  Rohr,  Sr.,  is  in  default,  and  the  plaintiff 
is  entitled  to  judgment  against  him  for  the  relief  demanded  in  the 
complaint     The  question  here  is  whether  the  action  can  be  main- 
tained against  the  infant  defendants,  who  submit  their  rights  to 
the  protection  of  the  court     This  action  cannot  be  maintained  as 
one  to  compel  a  determination  of  a  claim  of  real  property,  under 
article  5,  chapter  14,  of  the  Code  of  Civil  Procedure,  because,  to 
do  so,  there  must  exist  an  adverse  claim  to  that  of  the  plaintiff, 
which  defendants  make  to  the  premisea     Section  1688.      The 
plaintiff  does  not  invoke  this  statute,  but  claims  that  equity  will 
require  this  relief  upon  some  equitable  principle,  and  seems  to 
rely  upon  Kent  v.    Church  of  Si  Michael,  136  N.  Y.  16 ;  49  St 
Rep  19.     We  are  met  with  the  broad  question  whether,  when  a 
person  who,  without  obligation  to  deed,  does  so,  for  a  nominal 
consideration  (in  effect  a  gift),  and  through  the  carelessness  or 
folly  of  the  grantee  the  deed  is  not  recorded,  but  is  lost,  and  the 
grantee  deeds  to.  another  for  value,  that  other,  for  the  purpose  of 
supplying  a  missing  link  in  his  record  title,  can  compel  the  heirs 
of  the  first  grantor  to  deed  to  him.     It  will   be  observed  that  in 
the  case  before  us  there  was  never  any  obligation,  by  contract  or 
otherwise,  to  deed  to  the  plaintiff  or  his  grantor,  on  the  part  of 
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Josephine,  nor  was  Josephine  in  any  manner  responsible  for  the 
loss  of  the  deed  to  her  father,  and  no  act  of  hers  created  any  obli- 
gation or  estoppel  against  her  in  favor  of  the  plaintiflE.  In  this 
respect  the  case  at  bar  differs  from  the  case  in  136  N.  Y.  and  49 
St.  Rep.  In  that  case  a  deed  had  been  executed,  pursuant  to  a 
contract  of  sale,  to  the  vendee,  but,  through  misfortune  of  the 
vendee,  had  been  lost.  The  vendee  then  asked  for  another  deed 
from  those  holding  the  vendor's  title,  which  was  refused,  and 
action  was  brought  to  compel  a  second  deed.  The  court  held 
that  the  action  was  in  the  nature  of  one  for  specific  perform- 
ance,  and  that  inasmuch  as  the  vendee  was,  by  contract,  enti- 
tled to  a  deed,  and  could  have  maintained  an  action  for  specific 
performance  upon  refusal  to  give  the  first  deed,  that  action  was 
maintainable,  as  the  representative  of  the  original  vendor  had 
still  the  title,  and  it  would  be  inequitable  to  retain  it  as  against 
the  vendee  under  the  circumstances  of  that  case.  Upon  what 
principle,  therefore,  can  Josephine  or  her  heirs  be  called  upon  ta 
repeat  the  voluntary  act  of  conveying  her  interest  in  the  prop- 
erty, when  neither  she  nor  any  of  her  heirs  have  made,  or  now 
make,  any  claim  to  the  premises  ?  The  court  is  asked,  in  effect^ 
in  this  action,  to  assert  the  principle  that  whenever,  upon  search 
of  the  records,  a  party  discovei-s  a  missing  link  in  his  title  to 
real  estate,  he  may  come  into  court,  and  compel  a  conveyance 
from  any  one  who  may  appear  to  have  the  record  title,  no  mat- 
ter whether  that  person  makes  any  claim  to  the  property  or 
not,  and  although  that  person  is  under  no  obligation,  legal  or 
equitable,  to  make  the  conveyance.  There  is  no  foundation  in 
reason  or  authority  for  such  a  proposition.  It  does  not  come 
under  any  branch  of  equity  jurisdiction,  and  the  court,  as  the 
guardian  of  tliese  infants,  cannot  permit  a  recovery  against  them, 
or  any  title  asserted  against  them,  under  the  circumstances.  It 
is  time  enough  for  the  plaintiff  to  ask  this  relief  when  any  ad- 
verse claim  is  made  against  him. 

The  complaint  must  be  dismissed,  as  against  the  infant  defend- 
ants, with  costs. 

Ordered  accordingly. 


George  Dickey,  bs  Sheriff,  eta,  Pl'ff,  v.  Andrew  J.  Bates  et  al^ 

Defts. 

(Supreme  Court,  Rockland  Special  Term,  FUed  JtUy,  1896,) 

1.  Receivers— Title — When  vests. 

A  receiver,  appoiated  upon  the  voluntary  dissolution  of  a  company,  is 
vested  with  the  company's  interest  in  the  property  by  the  mere  msScing  of 
the  order,  and  his  title  and  right  of  possession  are  superior  to  the  ri^ht  of 
subsequent  attaching  creditors,  even  though  the  company  had  no  utle  to 
the  property  as  against  such  creditors. 

2.  Sheriffs — Release  of  levy. 

A  sheriff,  who  releases  a  levy  of  attachment  at  the  instance  of  the  at- 
taching creditor,  cannot  recover  for  a  subsequent  conversion  of  the  at- 
tached property. 
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2.  Receivers— Sale— Purchasers. 

Where  the  receiver  finds  the  property  not  in  the  sheriflTs  possession,  but 
in  the  possession  of  the  dissolving  company,  and  takes  and  keeps  actual 
possession  of  it  as  the  court's  officer  and  sells  it  by  the  court's  authority, 
the  purchasers  at  the  sale  cannot  be  treated  as  trespassers  for  buying  the 
property. 

Action  for  conversion  of  chattela 

A.  iS  Tompkins,  for  pFff ;  Michael  Hays,  for  def  ta 

Gaynor,  J. — The  plaintiflE,  the  sheriff  of  Rockland  county,, 
brings  this  action  to  recover  damages  of  the  defendants,  for  their 
alleged  taking  from  him,  and  converting  to  their  own  use,  certain 
chattels  in  which  he  claims  to  have  had  a  special  property  by- 
virtue  of  his  levy  thereon,  under  two  warrants  of  attachment,  fol- 
lowed by  two  executions  upon  the  final  judgments  in  the  same 
actions.  I  do  not  see  how  he  may  prevail.  He  received  two  war- 
rants of  attachment  against  the  property  of  the  A.  H.  Jackman 
Manufacturing  Company  in  two  actions  against  the  said  cornpany, 
— one  on  August  16,  and  the  other  on  August  18,  1893.  He  did 
nothing  in  the  way  of  making  a  levy  until  August  17th.  The 
chattels  he  claims  to  have  levied  upon  on  that  day  he  found  upon 
the  premises,  and  in  the  actual  possession  of  another  corporation  ; 
namely,  the  Jackman  Shoe  Manufacturing  Company.  He  made 
a  list  of  them  and  then  went  away,  leaving  them  where  they  were. 
He  put  them  in  no  one's  custody.  The  possession  he  found  and 
left  them  in  was  adverse  to  the  attachment  defendant  as  well  as  to 
the  plaintiff's  interference.  The  chattels  had  been  the  property  of 
that  company,  but  in  July  it  had  formally  sold  and  deli\^ered 
them  to  the  other  comptmy,  and  gone  out  of  businesa  The  plaint- 
iff contends,  and  I  fiiia,  that  such  sale  was  fraudulent  and  void  as 
against  creditors ;  and  therefore  the  property  transferred  was  sub- 
tect  to  attachment  against  the  said  transferring  company.  Hess 
V.  Hess,  117  N.  Y.  306;  27  St  Eep.  346.  But  this  case  extends 
further.  As  has  been  seen,  the  allied  levy  was  made  on  August 
17th.  But  on  August  16th,  in  a  proceeding  for  the  voluntary 
dissolution  of  the  said  Jackman  Shoe  Manufacturing  Company  to 
which  the  said  property  had  been  so  sold  and  delivered,  the  su- 
preme court  had  made  an  order  appointing  a  receiver  of  the  assets 
of  the  said  company.  The  receiver  did  not  take  possession  until 
next  day,  and  whether  before  or  after  the  said  alleged  levy  on  that 
day  does  not  quite  appear,  though  I  have  assumed  before.  But 
that  does  not  matter,  for  he  was  vested  with  the  dissolving  com- 
pany's interest  in  the  property  by  the  mere  making  of  the  order 
the  day  before,  and  his  title  and  right  of  possession  were  superior 
to  the  right  of  subsequent  attaching  creditors.  Hence,  if  what 
the  plaintiff  did  in  reference  to  the  property  on  the  I7th  were 
enough  to  constitute  a  levy  under  a  warrant  of  attachment,  which 
I  doubt  (Code  Civ.  Proa  §  649),  and  such  levy  was  made  prior  to 
the  receiver's  taking  possession,  it  was,  nevertheless,  of  no  effect 
against  the  receiver.  His  title  and  right  of  possession  under  the 
order  could  not  be  lawfully  interfered  with,  except  by  leave  of  the 
St.  Rep.,  Vol.  LXX.        18 
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court  which  had  appointed  him;  and  this  even  though  the  dissolv- 
ing company  had  no  title  to  the  property,  as  against  the  creditors 
of  the  said  transferring  company.  It 'had  acquired  at  least  a  quali- 
fied title  by  the  transfer,  namely,  title  subject  to  the  rights  of  such 
creditors ;  and  this  passed  to  the  receiver.  High,  Kec  §  136 ; 
Matter  of  Christian  Jensen  Co.,  128  K  Y.  550;  40  St  Rep.  621 ; 
In  re  Sclmyhrs  Steam  Towhoat  Co,,  136  N.  Y  169 ;  48  St.  Rep. 
830.  It  follows  that  the  plaintiff  never  acquired  any  right  of 
possession  or  title  in  the  chattels  as  against  the  receiver,  and  that 
these  defendants  in  purchasing  them  of  the  receiver,  and  receiving 
possession  of  them,  did  not  unlawfully  take  them  from  the  plaint- 
iff, as  the  plaintiff  alleges  for  his  cause  of  action,  but  took  them 
under  full  title  thereto. 

There  is  another  reason  fatal  to  the  plaintiff.  Judgments  were 
afterwards  entered  in  the  two  actions,  and  executions  issued 
thereon.  Thereafter  the  receiver  obtained  authority  of  the  supreme 
court  to  sell  the  property  at  public  auction.  The  plaintiff  tnreat- 
cned  that  he  would  not  allow  the  propertv  to  be  sold,  whereupon 
the  attorneys  for  the  receiver  obtained  and  served  upon  him  an  or- 
der to  show  cause  why  he  should  not  be  punished  for  contempt  of 
court,  and  meanwhile  restraining  him  from  interfering  with  the  re- 
ceiver's possession,  or  the  sale.  Before  the  return  day  of  such 
order  the  receiver  sold  the  property  according  to  the  pending  ad- 
vertisement. The  plaintiff  was  present,  and  gave  public  notice 
that  he  had  a  lien  upon  the  property  by  virtue  of  the  said  attach- 
ments and  executions,  and  objected  to  the  sale.  The  defendants 
herein  became  the  purchasers.  Then  the  plaintiff  put  a  keeper 
over  the  property,  and  announced  that  he  would  not  allow  it  to 
be  removed.  The  attorneys  for  the  receiver  then  notified  the  at- 
tachment creditors  and  their  attorneys  that,  unless  the  inter- 
ference of  the  sheriff  ceased,  they  would  also  move  to  punish 
them  for  contempt  of  court  as  his  abettors.  A  reciprocal  ar- 
rangement was  thereupon  made  between  the  attorneys  for  the 
receiver  and  the  attorneys  for  the  attachment  creditors  by  which  the 
contempt  proceedings  pending  and  contemplated  were  abandoned, 
and  the  sheriff,  upon  the  direction  of  the  attachment  creditors  with- 
drew his  keeper.  The  receiver  then  delivered  the  property  to  the 
defendants  without  interference  and  they  paid  for  it  Afterwards 
the  plaintiff  returned  the  executions  nulla  bona.  If  he  had  a  levy, 
he  released  it  by  direction  of  the  attachment  creditors,  and  allowed 
the  property  to  be  taken  away  by  the  defendants.  Its  taking  was 
therefore  not  a  trespass.  The  attachment  creditors  in  these  circum- 
stances can  have  no  action  against  the  sheriff,  nor  can  he  have 
any  against  the  defendants     Marsh  v.   White,  3  Barb.  518. 

I  think  there  is  another  reason  against  the  plfiin tiff's  recovering. 
If  he  got  any  lien  by  listing  the  property,  and  retained  it  not- 
withstanding his  leaving  the  property  in  the  adverse  custody  in 
which  he  found  it,  the  receiver,  nevertheless,  found  the  property 
not  in  his  possession,  but  in  that  of  the  dissolving  corporation, 
and  took  and  kept  actual  possession  of  it  as  the  court's  officer 
and  sold  it  by  the  court's  authority.  The  said  corporation  had 
the  legal  title  to  it,  subject  only  to  the  lien  of  the  attachments, 
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ScoU  V.  Morgan^  94  N.  Y.  508;  and  »that  same  title  the  receiver 
U)ok,  along  with  the  actual  possession.  The  only  course,  there- 
fore, open  to  the  plaintiflE  after  the  receiver's  sale,  was  to  apply  to 
the  supreme  court  for  a  direction  to  its  receiver  to  satisfy  such  a 
lien  out  of  the  proceeds  of  sale.  Bank  v.  Schermerhom,  10  Paige, 
263.  It  cannot  be  that  the  purchasers  at  the  receiver  s  sale  may 
be  treated  as  trespassers  for  buying  the  property;  for,  in  so  far  as 
such  purchasers  and  creditors  and  claimants  of  the  dissolving  cor- 
poration were  concerned,  the  dissolution  proceedings,  and  the  sale 
of  the  property  therein,  were  by  force  of  the  statute  under  which 
thev  were  had  w,  rem,  and  all  controversies  in  respect  of  interests 
and  priorities  passed  to  the  fund.  Judgment  for  the  de- 
fendants. 
Ordered  accordingly. 


Eunice  M.  Jones,  Prff,  v.  Mary  Allan,  Deft 

(Supreme  Court,  Niaga/ra  Special  Term,  Filed  June,  1895.) 

1.  CoNTBACT— Rescission— Fraud. 

A  contract  will  not  be  rescinded  for  false  and  fraudulent  representa- 
tions unless  it  appears  that  such  representations  were  made  with  know- 
ledge of  their  falsity. 

2.  Same— Value. 

Where  the  parties  contract  upon  the  apparent  value  of  an  article,  and 
the  vendor  acts  in  food  faith  with  reference  to  such  value,  no  presumption 
of  fraud  arises  against  him,  though  the  actual  value  is  less  than  the 
apparent  value  in  consequence  of  conditions  of  which  he  was  igno- 
rant. 

Action  for  rescission  of  purchase  by  plaintiflf  of  two  canal  boast 
from  defendant 
Rx>t,  Orion  A  Baldwin^  for  pVflE ;    Kenefick  <k  Love,  for  def  ts. 

Ward,  J.— On  the  30th  of  July,  1894,  the  plaintiflE  was  the 
owner  of  a  house  and  lot  in  the  village  of  North  Tonawanda,  in 
Niagara  county,  and  the  defendant  was  the  owner  of  two  canal 
boats,  then  in  the  canal  at  BuflEalo,  named  the  Jacob  Gingerich 
and  the  Ward  H.  Groesbeck.  The  defendant  resided  in  Buffalo. 
The  plaintiflf  desiring  to  purchase  a  couple  of  canal  boats,  and 
having  learned  of  these  boats,  she  went  to  Buflfalo  on  the  30th,  ar- 
riving there  about  six  o'clock  in  the  evening,  accompanied  by  her 
brother  William  A.  Heacock,  a  young  man  of  eighteen  years  of 
age,  and,  obtaining  an  interview  with  the  defendant  and  her  hus- 
band, George  W.  Allan,  Jr.,  the  four  went  together  where  the 
boats  were  Tying  in  the  canal,  and,  after  making  some  examina- 
tion of  the  boats,  the  plaintiflf  and  defendant  entered  into  an  agree- 
ment whereby  the  plaintiflf  agreed  to  pun^hase  the  boats  at  the 
price  of  $2,800,  to  oe  paid  by  the  plaintiflf  conveying  her  house 
and  lot  to  the  defendant  as  of  the  value  of  $2,500.     There  was  a 

mortgage  on  this  house  and  lot  of .     For  this  the  plaintiflf 

gave  a  chattel  mortgage  upon  the  boats  for  the  amount  of  $700, 
and  her  promissory  note  for  $700,  secured  by  the  chattel  mort- 
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gage,  and  the  plaintiff  also  assjiiraed  a  dry-dock  bill  for  the  repair 
of  these  boats,  held  by  one  Thomas  Riley,   a  dry-dock  man    ia 
Buffalo,  for  $276.     The  transaction  was  consummated  by  the  ex- 
ecution of  the  proper  papera    The  plaintiff  took  possession  of  the 
boats,  and  put  a  couple  of  coats  of  paint  on  them,  with  a  view   of 
preparing  them  for  service  on  the  canal  and   obtaining  cargoes  of 
grain  for  transportation.     In  order  to  have  the  boats  and  cargoes 
msured  by  insurance  companies  who  engaged  in  insurance  of  that 
character  it  was  necessary  to  have  the  boats  rated,  as  it  is   called, 
which  was  done  by  insurance   raters,   agents   of  insurance  com- 
panies, who  made  examinations  of   the   boats,   and   determined 
whether  they  were  in  a  proper  condition  to  carry  with  safety  that 
kind  of  freight     An  insurance  rater,  Mr.  James   G.    Orr,   at  the^ 
plaintiff's  request,  made  an  examination  of  the  boats,  and  found, 
upon  tearing  up  the  lining  or  covering  of  the  timbers,  in  the  bows 
and  sterns  of  the  boats,  and  in  boring  into  the  timbers,   that  they 
were  badly  decayed,  and  he  refused  to  rate  the  boats,  or  either  of 
them,  for  carrying  grain,  and  reported  the  fact  to  the  plaintiff,  who 
immediately  sought  to  rescind  the  contract  by  offering  to  return 
what  she  had  received  under  it,  and  demanding  that  the  conveyance 
of  the  house  and  lot  to  her  (the  plaintiff)  be  delivered,  and  canceled 
of  record,  and  the  surrender  to  her  by  the  defendant  of  the  chattel 
mortgage  and  the  notes  which  it  was  given  to  secure,  and  did  all 
in  her  power  to  accomplish  such  rescission.  The  bill  for  the  repairs^ 
amounting  to $276,  not  being  paid,  the  lien  for  such  repairs  was  fore- 
closed, and  the  boats  were  sold,  and  were  purchased  by  a  third  party 
upon  such  sale,  both  parties  to  this  action  refusing   to  have  any- 
thing further  to  do  with  the  boats.     The  defendant  refused  to   re- 
store the  property  received  in  the  transaction   by  her,  and  the 
plaintiff  thereupon  commenced  this  action,  charging  in  her  com- 
plaint that  prior  to  the  sale  the  defendant,  with  intent  to  deceive- 
and  defraud  the  plaintiff,  falsely  and  fraudulently  represented  to 
the  plaintiff  that  the  boats  were  good  grain   boats,  and  that  their 
timbei*s  were  sound,  and  that  the  boats  were  in  perfect  condition 
for  grain,  and  good  to  carry  grain  for  six  or  seven  years  to  come,. 
and  were  seaworthy ;  that  one  of  said  boats  had  been  built  twelve 
years  and  the  other  thirteen  years,  and  that  the  boats  were  worth 
$2,800;  that  the  representations  were  false,  to  the  knowledge  of  the 
defendant;  that  the  boats  in  facts  were  thirteen  and  fourteen  yeai-s 
of  age,  respectively;  and  negativing  the  other  representations  and 
alleging  rescission  of  the  contract,  and  demanded  judgment  that 
the  deed,  mortgage  and  note  be  delivered   up  and  canceled,  and 
declared  void,  and  for  otber  relief,  with  costs.     The  defendant  de- 
nied by  her  answer  the  plaintiff's  complaint     Upon  the  trial  the- 
plaintiff  and  her  brother  were  sworn  as  witnesses,  and  stated,  in 
effect,  that  on  the  evening  in  question  they  examined  the  boats  to 
some  extent  by  looking  over  them  and  into  the  cabin,  and  the  de- 
fendant's husband,  in  her  presence,  and  with  her  apparent  appro- 
val, stated  that  the  boats  were  in  perfect  condition  to  carry  grain ; 
that  they  had  just  come  off  the  dry  dock,  and  wherever  there  was 
poor  timber  in  them  it  had  been  taken  out  and  new  put  in  their 
places;  that  the  boats  had  been  recalked  whenever  it  was  necessary* 
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that  the  boats  were  twelve  and  thirteen  years  old  respectively,  and 
were  worth  $8,000  and  the  dry  dock  bill,  with  the  stock  (the  stock 
being  horses  and  other  things  connected  with  the  boat);  that  the 
boats  would  carry  grain  for  six  or  seven  years  with  a  reasonable 
amount  of  care.  The  defendant  and  her  husband  both  testified  in 
regard  to  these  representations,  and  denied  absolutely  that  they 
were  made,  or  any  of  them.  The  plaintiff  testified  she  relied  upon 
these  representations  in  purchasing  the  boats.  The  circumstances 
outside  the  testimony  of  the  parties,  as  disclosed  by  the  evidence, 
tended  to  some  extent  to  strengthen  the  position  of  the  plaintiff  in 
regard  to  them,  and  I  have  reached  the  conclusion  that  they  were 
made  by  the  defendant's  husband,  in  her  presence,  and  with  her 
approval,  substantially  as  the  plaintiff  claims;  but,  assuming  that 
the  representations  were  made,  the  chief  difficulty  with  the  plaint- 
iffs case  is  her  failure  to  prove  the  scienter, — that  is  the  knowledge 
of  the  defendant  that  the  representations  made  by  her  were  false. 
The  evidence  tended  rather  to  show  that  she  believed  those  state- 
ments and  made  them  in  good  faith.  In  April,  1893,  the  defend- 
ant purchased  these  boats,  paying  therefor  about  $8,000.  Two 
months  later  she  sold  them  to  one  Sheet  for  the  same  price,  taking 
back  a  mortgage  on  the  boats  of  about  $2,200.  She  did  not  navi- 
gate the  boats  in  person,  and  in  May,  189-t,  she  foreclosed  her 
mortgage,  and  again  took  the  boats.  There  were  liens  upon  the 
boats,  other  than  her  mortgage,  of  nearly  $1,000,  which  she  paid. 
The  foreclosure  of  the  mortgage  was  conducted  in  New  York. 
The  boats  were  brought  back,  after  the  foreclosure,  to  Buffalo, 
where  they  arrived  on  the  4th  day  of  July,  1894.  The  defendant 
then  sent  the  boats  to  the  repair  dock  of  Mr.  Riley,  with  direc- 
tions to  Riley  to  put  them  in  a  fit  condition  to  load,  which  seenis 
to  mean,  in  canal  parlance,  a  condition  fit  to  carry  any  load  that 
the  boats  would  ordinarily  be  called  upon  to  take.  The  boats 
were  repaired,  as  before  said,  at  an  expense  of  $276,  and  Mr.  Riley 
swore,  in  effect,  that  he  thinks  the  boats  were  fit  to  carry  grain  of 
all  kinds  after  they  were  repaired ;  that  befor«  repairing  them  he 
looked  the  boats  over  with  a  view  to  ascertain  what  repairs  needed 
to  be  made,  and  he  did  not  discover  any  defects  in  the  timbers  in 
the  bow  or  stern  or  elsewhere,  but  that  he  did  not  tear  up  the  cov- 
ering on  the  timbers  nor  bore  into  the  timbers,  as  was  afterwards 
done  by  Mr.  Orr.  Mr.  Orr  testified  that  unless  the  linings  were 
torn  away,  or  the  timbers  bored  into,  the  decayed  condition  of  the 
timbers  co'uld  not  be  discovered,  and  the  evidence  seems  to  be  that 
neither  party  knew  of  their  decayed  condition  until  Mr.  Orr  made 
the  discovery  through  the  means  that  he  adopted.  The  defendant 
swore  that  sue  had  no  such  knowledge.  The  principal  difficulty 
with  the  boats  was  the  decayed  condition  of  the  timbers.  But  for 
that,  the  boats  would  have  been  rated  for  carrying  grain,  and  would 
probably  have  been  of  the  value  fixed  upon  them  in  the  exchange 
of  property.  As  it  was,  the  boats  were  not  worth,  as  the  evidence 
discloses,  to  exceed  $1,000.  Evidence  was  given  tending  to  show 
that  the  boats  were  thirteen  and  fourteen  years  of  age,  respectively, 
instead  of  twelve  or  thirteen,  but  from  the  whole  evidence  it  is 
clear  that,  whatever  was  said  as  to  the  age  of  the  boats — and  there 
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was  something  said  on  that  sabject — was  a  matter  of  opinion.  The 
boats  had  jast  come  off  from  the  dry  dock  and  been  painted  at  the 
time  of  the  exchange  of  property,  and  the  evidence  convinces  me 
that  the  defendant  believed  that  the  necessary  repairs  to  the  boats 
had  been  made,  and  that  they  were  in  condition  to  carry  grain, 
and,  in  the  absence  of  all  knowledge  of  the  condition  of  the  tim- 
bers as  subsequently  disclosed,  and  as  she  had  sent  them  to  a 
proper  place  where  all  necessary  repairs  should  be  made,  with 
directions,  in  effect,  to  have  them  done,  and  without  limiting  the 
cost  of  such  repairs,  she  had  a  right  to  believe  that  the  boats  were 
put  in  the  condition  that  she  had  directed  that  they  should  be. 
The  misfortune  of  the  situation  seems  to  be  that  there  were  con- 
cealed defects  in  these  boats,  not  known  to*  either  party  at  the  time 
of  the  exchange  of  property. 

While  equitable  relief  is  sought  in  this  action,  it  is  predicated 
upon  the  alleged  fraud  of   the  defendant  in  making  false  and 
fraudulent  representations,  and  the  same  quality  of  proof  is  re- 
quired to  maintain  this  action  as  if  it  were  simply  for  damages  for 
the  alleged  fraud.     The  rule  in  this  class  of  cases  is  that  the  rep- 
resentations must  be  false ;  made  with  an  intent  to  deceive  as  to  a 
material  matter.     They  must  be  false  to  the  knowledge  of  the  per- 
son making  them,  or  that  he  assumed  to  know  and  intended  to 
convey  the  impression  that  he  did  know  them  to  be  true;  though 
conscious  that  he  had  no  such  knowledge.     The  person  to  whom 
such  representations  are  made  must  rely  upon  them,  and  he  must 
not  have  such  knowledge  or  notice  that  under  all  the  circumstances 
of  the  case  would  put  a  reasonable  person   upon  inquiry,  and  he 
must  be  pecuniarily  damaged  by  reason  of  the  representatives  and 
of  which  they  are  the  approximate  cause.     In  SliuUz  v.  Hoaglandy 
85  N.  Y.  467,  the  court  of  appeals  say :  Fraud  is  to  be  proved. 
"  It  is  not  enough  that  the  facts  are  ambiguous,  and  just  as  con- 
sistent with  innocence  as  with  guilt.     That  would  substitute  sus- 
picion as  the  equivalent  of  proof.     They  must  not  be,  when  taken 
together  and  aggregated,  wnen  interliuKed  and  put  in  proper  rela- 
tion to  each  other,  consistent  with  an  honest  intent     If  thev  are, 
the  proof  of  fraud  is  wanting."     And  in  Morris  v.  TalcoU,  96  N.  Y. 
107,  the  court  say :  "  When  the  evidence  is  capable  of  an  inter- 
pretation which  makes  it  equally  as  consistent  with  the  innocence 
of  the  accused  party  as  with  that  of  his  guilt,  the  meaning  must 
be  ascribed  to  it  which  accords  with   his  innocence,  rather  than 
that  which  imputes  to  him  a  criminal  intent"     Judged  by  these 
rules,  the  proof  fails  to  establish  the  plaintiff's  cause  of  action, 
which  must  be  done  by  a  fair  preponderance  of  evidence  in  all 
cases ;  and  in  cases  of  fraud  the  evidence  must  be  clear  and  satis- 
factory.    The  learned  counsel  for  the  plaintiff  earnestly  urges  the 
proposition  that  the  consideration  received  by  the  plaintiff  for  her 
house  and  lot  was  so  grossly  inadequte  as  of  itself  to  create  the 
presumption  of  fraud,  and  cites  several  cases,  none  of  which  aid  us 
m  the  disposition  of  this  case     The  parties  contracted  upon  the 
apparent  value  of  the  boats,  and,  the  defendant  having  acted*  in 
good  faith  with  reference  to  such  value,  no  presumption  arises 
against  her  of  fraud  although  the  actual  value  was  less  than  the 
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apparent  value  in  consequence  of  conditions  of  which  she  was  ig- 
norant If  this  were  an  action  for  a  breach  of  warranty,  the  court 
might  have  much  less  difficulty  in  relieving  the  plaintiff.  In  such 
an  action  the  scienter  need  not  be  proved.  It  is  sufficient  there  to 
establish  the  warranty  and  the  breach  thereof ;  that  is  to  say,  that 
the  warranty  was  not  true ;  that  as  a  matter  of  fact  all  of  the  rot- 
ten timbers  of  the  boat  had  not  been  replaced  by  sound  ones.  But 
here  the  plaintiff  must  establish,  in  addition  to  the  representations 
and  the  breach,  the  moral  turpitude  of  the  defendant,  ai^d  fraudu- 
lent intent,  which  is  the  gravamen  of  this  action.  This  the  plaint- 
iff has  failed  to  do,  and  therefore  her  complaint  must  be  dismissed 
upon  the  merits  but,  under  the  circumstances  of  this  case,  it  shouid 
be  without  costs  to  either  party. 
Complaint  dismissed,  without  costa 


Edmund  C.  Whitney  et  al,  App'lts,  v,  Joseph  Davis  et  al 

Respta 

(dupreme  Court,  General  Term,  Fifth  Department,  Filed  June,  1896.) 

Attachment — Action  in  aid  op. 

An  action  in  aid  of  an  attachment,  issued  in  another  action,  cannot  be 
maintained  until  the  defendant  in  the  attachment  action  is  in  default. 

Appeal  from  an  order,  denying  plaintiff's  motion  for  a  new 
trial,  on  the  ground  of  surprise  and  newly  discovered  evidence. 

The  opinion  of  Mr.  Justice  Haight  at  special  terra  is  as  fol- 
lows: 

The  evidence  in  this  case  shows  that  the  action  was  brought  in 
aid  of  an  attachment  issued  in  another  action,  and  that  the  de- 
fendants were  not  in  default  in  that  action  when  this  action  was 
commenced.  The  same  question  is  presented  in  the  case  of  First 
Nat  Bank  of  Salem  v.  Davis,  in  which  case  I  have  reached  the 
conclusion  that  the  action  is  not  maintainable  until  such  default 
See  ray  opinion  filed  in  that  case.  If  the  conclusion  I  have 
reached  in  that  case  is  sound,  it  follows  that  this  action  must  fail, 
for  the  reason  that  it  was  prematurely  brought.  1  think,  there- 
fore, that  the  motion  must  be  denied.  The  order  to  be  entered, 
however,  should  provide  that  the  motion  was  disposed  of  on  this 
ground,  and  without  a  consideration  of  the  merits ;  so  that,  in  case 
it  should  be  held  that  my  views  are  unsound  upon  this  question, 
the  case  may  be  again  remitted  to  the  special  term  for  a  determina- 
tion of  the  motion  upon  the  merits.  The  motion  for  a  new  trial 
upon  the  ground  of  newly-discovered  evidence  is  denied,  with  $10 
costs,  for  the  reason  that  the  action  appears  to  have  been  prema- 
turely brpught,  and  without  a  consideration  of  the  motion  upon 
the  merits. 

Norris  Morey,  for  app'lt;  Ansley  Wilcox^  for  resp'ta 

No  opinion.   Order  affirmed,  with  $10  costs  and  disbursements, 
on  opinion  of  Haight,  J.,  at  special  term. 
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Jay  D.  Bowen,  as  Guardian,  etc.,  Resp't,  v.  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  App'lt 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

1.  Negligence— Railroad  crossing. 

The  care  ordinarily  essential  to  reasonable  precaution,  which  requires 
the  traveler  at  a  crossing  to  look  both  ways  before  proceeding  to  cross  the 
track,  is  not  necessarily  applicable  where  there  is  no  reasouable  ground  to 
apprejhend  danger  from  detached  cars,  which  are  following  in  the  rear  of  a 
train  that  has  just  passed. 

a.  EviDBNCE— Opinion. 

In  an  action  for  personal  injuries,  it  is  competent  to  prove  that  certain 
conditions  of  physical  impairment  are  the  consequences  which  may  be  at- 
tributable to  the  injury,  and  the  fact  that  such  conditions  have  been  the 
result,  relieves  the  medical  opinion  from  any  imputation  that  it  was  merely 
speculative. 

Appeal  from  a  judgment,  entered  on  a  verdict  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  made  on  a 
case  and  except]  ona 

Charles  A,  J^ooley,  for  app'lt ;  S.  E,  FiUcins,  for  resp't 

Bradley,  J. — There  is  substantially  no  conflict  in  the  evidence 
of  the  circurastancea  under  which  the  plaintiff's  injury  was  oc- 
casioned. He  was  in  the  highway,  going  north,  and  as  he  came 
to  the  track  of  the  Rome,  Watertown  &  Ogdensburg  Railroad, 
a  single-track  road,  which  crossed  the  highway  at  right  angles,  he 
saw  a  freight  train  approaching  from  the  east,  and  waited  for  it  to 
pass ;  and  when  what  he  supposed  was  the  rear  car  had  passed, 
he  stepped  onto  the  track,  and  was  struck  by  a  detached  car, 
which  was  following  at  a  short  distance  in  the  rear  of  those  con- 
nected with  the  engine.  This  car  had  been  detached  while  the 
cars  were  in  motion,  so  that  by  its  momentum  it  might  pass  into 
a  switch  on  the  north  side  of  the  track,  and  llOJ  feet  west  from 
the  center  of  the  highway.  The  speed  of  the  train  at  the  time  the 
car  was  detached  by  pulling  out  the  pin  connecting  it  with  the 
car  ahead  of  it  was  variously  estimated  as  at  the  rate  of  from  four 
to  fifteen  miles  per  hour,  and  the  distance  between  the  detached 
car  and  the  rear  one  connected  with  the  engine,  as  represented  by 
the  evidence,  was  from  ten  to  sixty  feet.  The  alleged  negligence 
of  the  defendant  is  in  the  fact  that  the  running  switch  was  made 
across  the  highway.  This  crossing  is  near  the  depot  of  the  station 
known  as  Millers.  It  is  not  a  populous  village,  and  therefore  the 
method  of  moving  a  detached  car  across  this  highway  into  the 
switch  may  not  necessarily  be  negligence  per  se,  as  it  has  been 
held  to  be  in  making  a  running  switch  at  the  intersection  of  a 
railroad  and  a  public  street  in  such  a  village.  Broion  v.  Railroad 
Co,,  32  N.  Y.  597.  The  defendant  gave  evidence  to  prove  that 
the  manner  it  was  done  at  the  time  in  question  was  not  what  is 
termed  a  "running"  or  "flving"  switch,  because  the  train  was 
stopped  some  distance  east  of  the  highway  for  the  purpose  of  hav- 
ing the  movement  of  the  detached  car  slower  than  it  otherwise 
would  be  at  the  crossing,  and  (as  the  defendant's  witness  terms  it) 
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Ihus  "dropping"  it  into  the  switch.  Bat  the  question  of  the 
negligence  of  tne  defendant  was  properly  submitted  to  the  jury. 
There  was  no  one  at  the  crossing,  nor  signal  in  any  manner  given, 
to  warn  pei'sons  in  the  highway  that  a  car  detached  from  the  train 
was  following  it  The  brakeman  upon  the  car  was  upon  the  rear 
end  of  it,  and  so  situated  that  he  did  not  see  the  plaintiff  as  he 
proceeded  to  go  upon  the  track.  These  circumstances  permitted 
the  imputation  of  want  of  due  care  on  the  part  of  the  defendant 
It  would  more  palpably  have  been  negligence  if  the  occurrence 
had  been  in  the  night  tima  Railroad  Co.  v.  Converse^  139  U.  S. 
469.  But  it  was  at  midday,  and  the  plaintiff  would  have  seen  the 
approaching  car  if  he  had  looked  to  the  east  He  did  not  do  so. 
This  fact  gives  much  force  to  the  charge  of  his  contributory  negli- 
gence, and  must  defeat  his  recovery,  unless  the  circumstances 
were  such  as  to  permit  the  conclusion  that  such  omission  on  his 
part  was  excused.  The  plaintiff  was  not  aware  of  this  method  of 
running  cara  into  the  switch  at  that  station.  His  attention  was 
diverted  by  salutation  from  the  fireman  in  the  cab  of  the  engine, 
which  salutation  he  returned,  and  he  continued  looking  in  the 
direction  the  engine  was  moving  until  he  observed  the  passage  of 
the  rear  car  of  those  attached  to  the  engine.;  then,  proceeding  to 
cross  the  track,  he  was  struck  by  the  detached  car.  The  plaintiff 
had  reason  to  suppose  that  the  end  of  the  train  had  passed  when 
he  attempted  to  cross  over,  and  it  cannot,  as  a  matter  of  law,  be 
assumed  that  he  had  reason  to  apprehend  that  a  disconnected  car 
may  have  been  following  those  drawn  by  the  engine,  or  that 
another  train  would  so  soon  succeed  that  which  had  passed  the 
place  where  he  stood.  The  care  ordinarily  essential  to  reasonable 
precaution  which  requires  the  traveler  at  a  crossing  to  look  both 
ways  before  proceeding  to  cross  a  railroad  track  was  not,  in  view 
of  the  circumstances,  necessarily  applicable  to  the  present  case, 
for  the  reason  that  there  was  no  reasonable  ground  to  apprehend 
danger  when  he  saw  the  train  pass,  and  stepped  onto  the  track  in 
the  rear  of  it  to  go  forward.  French  v.  Railroad  Co.^  116  Mass. 
537 ;  Broton  v.  Railroad  Co.,  32  N.  Y.  597,  601 ;  Duame  v.  Rail- 
way Co.,  72  Wis.  523;  40  N.  W.  394.  In  delivering  the  opinion 
in  Brown  v.  Railroad  Co.,  Judge  Davis  made  the  remark,  some- 
what applicable  to  the  situation  in  the  present  case,  that,  "  it  is 
asking  too  much  to  say  that  it  was  negligence  as  matter  of  law 
not  to  have  anticipated  that  detached  cars  were  following  in  the 
rear  of  the  train  that  had  passed."  The  fact  that  the  plaintiff  may 
have  seen  the  approaching  car  if  his  attention  had  not  been  at- 
tractetl  to  the  fireman  by  their  exchange  of  salutations  does  not 
aid  the  defense.  This  continued  diversion  of  his  attention  until 
he  proceeded  to  cross  the  track  did  not  necessarily  evince  a  want 
of  due  care  in  view  of  the  fact  that  it  was  not  within  his  reason- 
able apprehension  that  a  disconnected  car  would  follow  the 
passing  train.^  In  Woodward  v.  Railroad  Co.,  106  N.  Y.  369  ;  11 
ot  Rep.  169,*the  plaintiff's  intestate  was  familiar  with  tlie  fact 
that  the  company  was  in  the  habit  of  shunting  or  kicking  cars 
down  the  switch  over  the  crossing  on  which  he  received  his  fatal 
St.  Rep.,  Vol.  LXX.        19 
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injury,  and  it  was  held  that  his  failure  to  avoid  the  accident  was 
attributable  to  his  want  of  due  care.  That  case  has  not,  neces- 
sarily, any  application  to  the  present  one  upon  the  question  of 
contributory  negligence,  which  question,  we  think,  in  this  case 
was  one  of  fact,  and  properly  submitted  to  the  jury. 

A  physician  and  surgeon,  called  as  a  witness  for  the  plaintiff, 
having  testified  that  he  attended  the  plaintiff,  dressed  his  wounds, 
etc.,  shortly  after  the  injury  in  October,  1893,  made  an  examina- 
tion of  him  in  April  following,  and  had  recently,  in  September, 
1894,  examined  him,  proceeded  to  state  the  plaintiff's  condition, 
and  gave  evidence  tending  to  prove  that  the  impaired  physical 
condition  and  deformity  of  some  of  the  members  of  his  body  were 
attributable  to  the  injury  in  question.  The  defendant's  counsel 
took  exception  to  the  reception  of  this  evidence  as  speculative. 
The  plaintiff,  at  the  time  of  the  accident,  was  seventeen  years  of  age, 
in  vigorous  health,  and  good  physical  condition.  His  injury  was 
apparently  severe.  It  was  followed  with  certain  conditions  of 
physical  impairment  It  was  competent  to  prove  that  they  are 
consequences  which  may  be  attributable  to  tne  injury,  and,  in 
view  of  the  fact  that  such  conditions  have  been  the  result,  relieves 
the  medical  opinion  from  any  imputation  that  it  was  speculative. 
There  was  no  error  in  the  reception  of  the  evidence.  Orisivold  v. 
Rxilroad  Co.,  44  Hun,  236;  7  St  Rep.  804;  Id.,  115  N.  Y.  61 ; 
23  St  Rep.  729. 

The  verdict  for  $8,000  was  quite  large,  but,  in  view  of  the  evi- 
dence relating  to  the  injury  and  its  consequences,  it  cannot  be 
said  to  be  so  large  as  to  justify  the  conclusion  that  the  jury  were 
influenced  by  prejudice  or  passion  in  reaching  the  result  The 
view  taken  is  that  the  verdict  is  supported  by  the  evidence,  and 
that  there  was  no  error  in  the  rulings  at  the  tnal. 

The  judgment  and  order  should  be  affirmed. 

All  concur. 

William  Curry,  Resp't,  v.  Rochester  Railway  Company, 

App'lt 

(Supreme  Court,  Oeneral  Term,  P\fth  Department,  Filed  October  16,  1895,) 

Trial— Chaboe. 

Where  the  charge  following  a  request  does  not,  nor  does  the  charge  as 
already  made,  substantially  cover  the  proposition,  and  the  evidence  per- 
mits the  jury  to  find  all  the  facts  included  in  the  proposition  which  the 
court  is  so  requested  to  charge,  the  refusal  to  so  charge  Is  error. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiflF,  and  from  an  order  denying  a  raocion  for  a  new  trial, 
made  on  the  minutes. 

Charles  J.  Bissell,  for  applt ;   Chamberlain  <t  Page,  for  resp't 

Bradley,  J. — On  July  25,  1893,  the  plaintiff  was  struck  and 
injured  by  an  electric  str^t  car  of  the  defendant  going  westerly 
on  West  avenue  in  the  city  of  Rochester.  There  were  two  tracks 
of  the  company  in  that  street  The  outer  rails  of  the  tracks  were 
12.4  feet  from   the  curb.     On  the  northerly  track  were  run  the 
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westerly-bound  cars,  and  on  the  other  the  cars  ran  easterly.  The 
plaintiff  was  proceeding  to  cross  the  street  from  the  north  side 
when  he  received  his  injury.  This  took  place  about  8  o'clock 
p  m.  The  attendant  circumstances  under  which  it  occurred  were 
the  subject  of  some  conflict  in  the  evidenca  On  the  part  of  the 
plaintiff  there  is  evidence  tending  to  prove  that  the  car  by  which 
the  plaintiff  was  struck  was  preceded  by  another,  going  west,  but 
a  few  feet  from  it,  and  that  when  he  stepped  onto  the  track  in  the 
rear  of  the  first  one  he  was  struck  by  the  other.  There  is  also 
evidence  to  the  effect  that  he  stopped  upon  the  track,  and  stood 
there,  looking  westerly,  when  the  accident  occurred  ;  and  there  is 
also  evidence  tending  to  prove,  and  permitting  the  inference,  that 
no  car  going  either  way  passed  there  from  the  time  the  plaintiff 
left  the  sidewalk  until  the  arrival  of  the  car  by  which  he  was 
injured.  The  court,  having  charged  the  jury,  was  requested  by 
the  defendant's  counsel  to  further  charge  them  that,  if  tbey  found 
that  after  the  plaintiff  left  the  sidewalk,  and  started  to  cross  the 
street,  only  one  car  passed  '*  to  the  west,  and  that  was  the  car  that 
injured  him,  and  they  found  that  he  stopped  on  the  track  in  front 
of  that  car  without  looking;  that,  had  he  looked,  he  could  have 
sen  it  coining,  and  he  was,  by  reason  of  his  omission  to  look, 
knocked  down  and  injured, — that  that  conduct  was  contributory 
negligence,  as  matter  of  law,  which  bars  a  recovery."  In  response 
to  the  request  the  court  said  :  **I  charge  you,  if  by  the  exercise 
of  reasonable  care  and  caution  he  could  have  discovered  the  car, 
then  he  was  negligent  If  by  the  exercise  of  reasonable  care  and 
caution  he  could  not  have  seen  the  car,  then  he  was  not  guilty  of 
contributory  negligence."  Thereupon  the  defendant's  counsel 
excepted  to  the  refusal  to  charge  as  requested  and  to  the  modifi- 
cation. The  charge  following  the  request  did  not  substantially 
cover  the  proposition,  nor  did  the  charge  as  then  already  made  do 
so.  There  was  evidence  which  permitted  the  jury  to  find  all  the 
facts  included  in  the  proposition  which  the  court  was  so  requested 
to  charge ;  and,  if  they  had  so  found  the  facts,  the  conclusion  that 
the  defendant  was  not  entitled  to  recover  would  necessarily  fol- 
low. The  refusal  to  so  charge  was  error.  Thompson  v.  Railxvay 
Co,.  145  N.  Y.  196;  64  St  Rep.  591. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event 

Lewis,  J.,  concurs.     Ward,  J.,  dissents. 


Henry  Jacquin,  Resp't,  v.  Pauline  Boutard  et  al,  Applts. 

{Supreme  Court,  General  Term,  First  Department,  Filed  October  18, 1895.) 

Pbwcipal  and  agent— Compensation. 

Aa  agent,  appointed  to  seH  ffoods  on  commission,  which  are  customarily 
paid  for  after  delivery,  is  entiUed  to  his  commissions  on  ffoods  sold  before, 
but  delivered  after,  the  expiration  of  the  contract  of  employment. 

2.  Sahe— Refusal  to  accept  services. 

losuch  case,  the  principal  cannot  defeat  the  rierht  of  the  h^Qxxi  to  com- 
missiono,  by  refusing  to  accept  orders  for  sale  of  gotjds,  procured  by  the 
agent  Ixifore  the  expiration  of  his  a:^eucy.  ugit zed  by  vjv_/\^5?lC 
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3.  Same— Contract — Interpretation. 

The  employing  of  an  agent  to  &ell  goods  on  commissions  and  the  furnish- 
ing him  with  pnce  lists  and  samples,  until  the  principal  desires  to  termi- 
nate the  agency,  though  he  has  not  in  terms  agreed  to  send  them  to  the 
a^nt,  tend  to  show  an  intention  that  samples  and  price  lists  should  be  fur- 
nished by  the  principal,  and  such  understanding  will  be  enforced. 

4.  Same. 

The  practical  construction,  put  upon  a  contract  by  the  parties  to  it,  is 
sometimes  almost  conclusive  as  to  its  meaning. 

5.  Same. 

Though  courts  hesitate  to  imply  promises  in  formal  contracts,  it  will  be 
done  where  otherwise  the  manifest  intention  of  the  parties  will  be  de- 
feated. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintifiL 

George  A.  Strong^  for  app'Its  ;  Charles  E,  Hughes^  for  resp't 

Parker,  J. — The  contract  created  by  the  correspondence  of 
the  parties  required  the  plaintiff  to  furnish  at  his  own  expense  a 
suitable  office  in  the  city  of  New  York,  bearing  defendants' name, 
with  proper  storage  space  for  ordinary  office  purposes,  and  also 
for  the  display  of  samples  of  defendants'  fabrics,  aud  for  the  con- 
venience of  customers  and  salesmen  ;  to  take  charge  of  all  orders 
for  delivery  in  the  United  States;  to  attend  to  all  matters  con- 
nected with  the  passage  of  merchandise  through  the  customhouse, 
and  its  shipment  and  delivery  to  purchasers;  to  enforce  condi- 
tions of  sale  ;  to  advise  defendants'  bankers  as  to  terms ;  to  con- 
trol salesmen,  whether  appointed  by  plaintiff  or  defendants  ;  to 
supervise  credits,  plaintiff  having  the  right  to  reject  orders  by 
parlies  of  doubtful  responsibility,  and  underwriting  collection  to 
the  extent  of  his  commissions;  to  facilitate  by  all  means  in  plaint- 
iff's power  the  sale  of  defendants' goods;  and  to  devote  to  de- 
fendants' American  business  the  same  care  and  watchfulness 
which  defendants  themselves  would  give  to  it,  were  they  estab- 
lished at  New  York.  It  provided  that  defendants  should  place 
in  plaintiff's  charge  all  orders  for  goods  payable  in  currency  in 
the  United  States,  and  to  pay  him  for  his  services  as  agent  a 
commission  on  all  collections  in  currency  on  orders  placed  by 
salesmen  employed  directly  by  defendants  two  and  one-half  per 
cent,  and  in  case  of  orders  placed  by  salesmen  employed  by 
plaintiff  five  per  cent,  with  a  reduction  of  one-half  per  cent  in 
each  case  if  the  yearly  sales  amounted  to  more  than  $150,000. 
Upon  the  strength  of  this  contract,  as  modified  by  subsequent 
correspondence  between  the  parties,  the  plaintiff  employed  on  his 
own  account  a  salesman,  to  whom  he  paid  $100  a  month,  and  a 
fixed  commission  in  addition  on  goods  sold  by  him.  The  parties 
entered  upon  the  performance  of  their  respective  obligations 
shortly  after  an  agreement  had  been  reached,  and  proceeded^ 
without  any  misunderstanding  or  questioning,  until  July  4,  1892, 
when  the  defendants,  in  accordance  with  the  stipulation  in  the 
contract,  gave  notice  of  its  termination  at  the  end  of  six  months. 
Having  given  this  notice,  they  refused  to  send  samples  to  the 
plaintiff,  which  were  necessary  in   order  to  enable  the  salesman 
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employed  by  him  to  make  sales  of  defendants*  goods.  They  also 
withdrew  the  salesman  from  the  United  States  who  had  hereto- 
fore represented  them,  and  sent  in  his  place  another  salesman, 
whom  they  instructed  not  to  sell  any  goods  payable  in  currency 
in  the  United  States,  but  instead  to  make  all  sales  payable  in 
franca  By  this  means  they  sought  to  terminate,  so  far  as  they 
were  concerned,  all  obligations  on  their  part  under  this  contract, 
while  the  plaintiff  necessarily  remained  bound  under  it  to  pro- 
vide an  office  and  a  storage  place  for  them  for  a  further  period 
of  six  months.  And  if  their  contention  as  to  the  construction 
which  should  be  put  upon  this  contract  be  well  founded,  then  the 
contract  under  which  plaintiff  was  bound  to  and  did  incur  ex- 
pense in  a  substantial  amount  did  not  place  upon  the  defendants 
a  corresponding  obligation  to  afford  the  plaintiff  an  opportunity 
to  earn  the  commissions  by  which  this  expense  could  be  borne, 
and  his  own  services  compensated  for.  The  defendants*  position, 
as  stated  in  the  brief  of  theii  counsel,  is  that  "  defendants  not 
only  did  not  agree  to  sell  any  specific  amount  in  currency,  but 
they  did  not  bind  themselves  to  sell  at  all  through  plaintiff.  The 
contract  is  simply  that  they  will  deliver  through  nim  all  goods 
sold  in  currency  in  the  United  States.  They  remain,  on  the  face 
of  the  contract,  free,  and  they  clearly  intended  to  remain  f^ee,  to 
sell  in  currency  or  in  francs,  or  not  to  sell  at  all,  as  they  might 
thereafter  find  to  their  advantage."  It  may  be  observed,  in  the 
first  place,  that  while  the  contract  only  provides  for  a  commission 
to  be  paid  to  the  plaintiff  upon  all  goods  sold  in  currency  in  the 
United  States,  there  is  no  suggestion  in  it,  or  in  any  of  the  corres- 
pondence between  these  parties,  that  the  defendants  reserved  the 
riffht  or  intended  to  sell  goods  in  the  Uiiited  States  in  francs. 
Nor  does  it  appear  that  defendants  did  sell  any  goods  in  francs, 
from  the  time  of  the  making  of  the  contract  down  to  July,  1892, 
when  they  notified  plaintiff  that  they  elected  to  terminate  the 
contract  on  the  1st  day  of  January,  1893.  Then,  for  the  first  time, 
defendants  suggested  the  position  which  they  now  insist  upon, — 
that,  having  agreed  only  to  pay  plaintiff  for  his  services  and  ex- 
pensts,  and  commissions  upon  goods  sold  in  currency,  they  had 
the  rigbt  to  deprive  him  of  all  reimbursements  and  compensation 
by  directing  their  salesman  to  sell  in  francs,  and  refusing  him 
samples,  so  that  he,  and  the  salesman  employed  by  him,  could  not 
sell  at  all.  The  language  of  the  contract^  and  the  correspondence 
between  the  parties  subsequent  thereto,  and  their  conduct  there- 
under, satisfies  us  that  the  parties  did  not  so  understand  it  at  the 
time  of  the  making  of  the  contract  That  it  was  a  mere  after- 
thought of  the  defendants,  born  of  a  desire  to  relieve  themselves 
from  the  payment  of  commissions  which  performance  of  the  con- 
tract for  the  ensuing  six  months,  as  theretofore  would  entail.  The 
questions  involved,  therefore,  lead  to  the  ultimate  determination 
whether  or  not  this  contract  was  so  drawn  as  to  continue  in  full 
force  as  to  the  plaintiff  without  any  corresponding  obligation  or 
duty  on  the  part  of  the  defendants. 

The  first  question  which  suggests  itself  is  whether  the  plaintiff 
would  be  entitled  to  commissions  upon  goods  sold  during  the  life  , 
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of  the  contract,  but  deliverable  afterwards  ;  for  it  is  the  fact  that 
the  character  of  the  business  done  under  the  contract  was  such 
that  a  large  part  of  the  sales  made  in  the  fall  of  1892,  would  in 
the  ordinary  course  of  business,  not  have  been  delivered  until 
after  January  1,  1893.  While  this  question  relates  to  the  meas- 
ure of  damages,  it  is,  nevertheless,  a  substantial  one;  for,  unless 
the  plaintiflE  is  entitled  to  recover  compensation  for  goods  sold 
prior,  but  delivered  subsequently,  to  the  expiration  of  the  con- 
tract, the  judgment  must  be  reversed,  because  of  the  refusal  of 
the  court  to  charge  a  request  upon  that  subject,  preferred  by  the 
counsel  for  the  defendants. 

The  compensation  to  be  paid  to  the  plaintiff  for  keeping  au 
office,  putting  defendants'  name  over  the  aoor,  supervising  credits, 
underwriting  his  commissions,  directing  the  salesmen  and  super- 
intending delivery,  was  a  commission  on  the  net  sums  paid  in 
currency.  It  is  evident  that  under  the  contract  the  plaintiff's 
commissions  were  intended  to  be  calculated  according  to  the 
year's  business,  and  payment  thereafter  to  be  made  when  the  net 
sum  should  be  paid  in  currency.  If  this  be  not  the  proper  con- 
struction, then  it  is  apparent  that,  no  matter  how  long  the  con- 
tract may  have  continued,  plaintiff  would  have  had  six  months' 
work  without  pay,  during  which  time  he  would  necessarily  be 
under  a  substantial  expense,  and,  in  addition,  be  liable  over  to 
the  defendants  to  the  extent  of  his  commissions  upon  any  ordei*s 
taken  for  which  payment  should  not  be  made  by  the  purchasers. 
For  it  will  be  remembered  that  it  was  the  duty  of  the  plaintiff, 
under  the  contract,  to  supervise  credits,  and  to  reject  orders  if  not 
satisfied  with  the  purchasers'  responsibility  ;  the  effect  of  mistake 
upon  him  being  not  only  the  loss  of  commissions,  but  a  liability 
to  the  defendants,  in  addition,  in  a  sum  equal  to  his  commissions 
on  such  orders.  As  this  duty  of  supervision  continued  under  the 
contract  until  its  termination,  it  is  clear  t  hat  the  liability  which 
guaranteed  its  faithful  performance  likewise  remained,  and  this 
liability,  as  we  have  observed,  was  in  each  case  equivalent  to  the 
stipulated  commissions.  It  would  seem  to  follow  that,  if  plaintiff 
had  taken  any  orders,  or  defendants  had  sold  goods  deliverable  in 
the  United  States  during  that  period,  the  plaintiff  would  have 
been  entitled  to  compensation.  It  may  be  observed,  in  passing, 
that  this  conclusion  would  sustain  the  decision  of  the  trial  court 
in  holding  that  the  defendants  broke  the  contract,  for  their 
representative  Pike,  while  endeavoring  to  execute  their  com- 
mands that  he  sell  only  in  francs,  failed  as  to  two  customers, 
who  refused  to  take  the  goods  except  on  a  delivery  in  the 
United  Stales.  These  deliveries  were  not  made  through  plaint- 
iff, as  the  defendants  were  bound  to  do,  even  according  to  their 
own  construction  of  the  contract,  and  knowledge  of  such  deliv- 
eries was  kept  from  the  plaintiff.  But  we  shall  not  dwell  upon 
this,  for,  unless  the  defendants  were  bound  to  furnish  to  the 
plaintiff  samples  for  the  use  of  himself  and  his  salesman  to  enable 
them  to  make  sales  deliverable  in  the  United  States,  the  judgment 
must  be  reversed,  because  of  the  refusal  of  the  court  to  charge 
certain  requests  preferred  by  the  defendanta 
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Having  reached  the  conclusion  that  the  plaintiff  would  have 
been  entitled  to  recover  commissions  had  the  defendants  furnished 
him  with  the  opportunity  to  make  sales  as  they  did  previous  to 
the  notice  of  termination,  we  shall  now  enquire  whether  plaintiff 
was  entitled,  as  a  matter  of  right  under  tne  contract,  to  make 
sales  whether  defendants  desired  him  to  do  so  or  not  And  in 
speaking  of  the  plaintiff  in  that  connection  we  include  the  sales- 
man acting  under  his  supervision.  It  is  defendants*  contention 
that  under  the  contract  they  had  the  right,  at  any  time  during 
the  life  of  it,  to  stop  plaintiff  from  selling  goods  in  currency. 
In  other  words,  that  while  the  contract  concededlv  bound  plaint- 
iff, until  its  termination,  to  keep  an  office,  and  do  all  the  other 
things  specified  therein,  including  the  rendition  of  such  personal 
services  as  should  be  necessary,  according  to  defendants'  letter, 
"to  facilitate  by  all  means  in  your  power  the  sale  of  our  goods, 
and,  in  short,  to  devote  to  our  American  business  the  same  care 
and  the  same  watchfulness  which  we  onrselves  would  give  to  it 
if  we  were  estal^lished  in  New  York,"  nevertheless  defendants 
could  prevent  the  plaintiff  from  taking  any  orders  deliverable  in 
the  United  States;  and  this  notwithstanding  the  entire  scheme 
of  the  contract  seems  to  have  been  to  constitute  plaintiff  defend- 
ants' agent  in  the  United  States  for  the  sale  of  their  goods,  with- 
out any  intimation  therein  that  it  was  defendants*  purpose  to 
make  sales  within  such  territory  through  any  other  channel  or  in 
any  different  manner.  A  test  of  this  contention  is  furnished  by 
the  inquiry :  Suppose  plaintiff  had  taken  orders  upon  proper 
terms  during  the  period  in  question,  notwithstanding  the  ctefend- 
ants' efforts  to  deprive  him  of  the  means  of  doing  so,  would  he 
have  been  entitled  to  insist  upon  the  acceptance  of  such  orders,  or 
upon  the  payment  of  commissions,  as  though  they  had  been  ac- 
cepted ?  This  inquiry  has  sufficient  answer  in  Taylor  v.  Morgans 
Sotis  Go,,  124  N.  Y.  184;  36  St  Rep.  68.  In  that  case  plaintiff 
was  employed  as  a  traveling  salesman  to  sell  defendants*  Sapolio 
in  specified  states.  He  was  required  to  travel  over  his  route  six 
times  a  year,  to  handle  no  goods  in  conflict  with  theirs,  to  con- 
duct himself  and  the  business  in  a  manner  to  their  general  sat- 
isfaction, for  which  they  agreed  to  pay  "  commissions  upon  all 
orders  accepted  from  bona  fide  purchasera**  After  his  discharge 
he  brought  an  action  to  recover  his  commissions,  and  was  al- 
lowed by  the  referee  commissions  upon  orders  from  responsible 
parties  which  the  defendants  did  not  accept  In  sustaining  the 
judgment  the  court  said  : 

"  We  incline  to  the  view  that  it  was  the  duty  of  the  defend- 
ants to  accept  all  orders  presented  by  the  plaintiff  from  bona  fide 
purchasers,  which  were  made  in  accordance  with  the  provisions 
of  the  contract;  and  that  they  did  not  have  the  right,  without 
cause,  to  arbitrarily  refuse  to  accept  such  ordera  Such  a  con- 
struction of  the  contract  would  require  the  plaintiff  to  travel  over 
the  territory  mentioned  at  his  own  expense,  six  times  a  year,  with 
a  right  on  the  part  of  the  defendants  to  reject  every  order  pre- 
sented by  him,  and  to  thus  deprive  him  of  any  commissions.** 
So,  under  this  contract,  plaintiff  assumed  dutie3  of  considerable 
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magnitude,  for  which  he  was  to  be  compensated  by  commissions 
upon  sales  made  during  its  lifetime,  certainly  defendants  cannot 
insist  upon  a  performance  of  those  duties,  and  yet  arbitrarily 
and  capriciously  refuse  to  plaintiff  an  opportunity  for  compen- 
sation by  placing  orders.  It  seems  a  fair  and  reasonable  con- 
struction ot  the  contract,  that,  subject  to  the  reasonable  require- 
ments of  defendants'  business,  plaintiff,  in  person  or  through  his 
salesman,  was  entitled  to  make  sales  so  long  as  the  contract 
continued  in  full  forca  If  that  be  sound,  then  surely  it  can- 
not be  said  that  the  contract  did  not  in  any  way  bind  defend- 
ants to  make  part  of  their  sales  in  currency ;  for,  aside  from 
the  fact  that  the  contract  in  no  wise  suggested  that  it  was  the 
purpose  of  the  defendants  during  its  existence  to  make  sales  in 
any  other  way  or  manner,  they  were  bound  to  accept  such  orders 
as  the  plaintiff  should  obtain  personally  or  through  his  salesman  ; 
and  to  such  extent,  at  least,  they  were  obligated  to  continue  the 
business  of  making  sales  deliverable  in  the  United  States,  through 
plaintiff's  agency. 

We  now  come  to  the  question  whether  defendants  during  the 
period  in  question  had  the  legal  right,  under  the  contract,  to  with- 
hold from  the  plaintiff  the  samples  and  price  lists  as  they  did  do» 
thus  rendering  it  impossible  for  him  to  continue  the  business  in 
the  United  States,  and  secure  compensation  for  the  services 
rendered  and  expenses  incurred  by  him.  We  have  said  that  they 
could  not  have  refused  to  accept  orders  had  plaintiff  been  able  to 
obtain  them  on  proper  terms,  and  the  inqury  now  is  whether, 
under  this  contract,  tney  could  do  indirectly  what  they  could  not 
do  directly.  The  claim  of  the  defendants  is  that  there  is  no  ex- 
press provision  of  the  contract  requiring  them  to  furnish  samples 
and  price  lists,  and  that  they  cannot  be  charged  wtth  a  breach  of 
the  contract  except  by  holding  that  such  a  provision  should  be 
implied,  and  they  deny  the  authority  of  the  court  to  make  such 
implication  in  this  case.  Preliminarily  to  a  consideration  of  the 
legal  question  involved,  we  should  asceiiain,  if  possible,  from  the 
contract,  considered  in  the  light  of  the  facts  and  circumstances 
surrounding  its  making,  and  the  subsequent  acts  of  practical  con- 
struction put  upon  it  by  the  parties,  whether  it  was  their  intention 
that  the  defendants  should  furnish  to  the  plaintiff  samples  and 
price  lists  for  the  purpose  of  carrying  on  the  business  which 
occasioned  the  making  of  the  contract  It  is  undisputed  that  both 
parties  knew  that  it  was  an  utter  impossibility  for  the  plaintiff  to 
accomplish  the  work  which  both  parties  had  in  view  without  he 
was  furnished  from  time  to  time  with  samples  and  price  lists  of 
the  goods  which  it  was  the  defendants*  aim  to  sell  in  the  United 
States  ;  and  it  is  difficult  to  conceive  that  either  one  of  the  parties 
could  have  purposely  intended  keeping  out  of  the  contract  such  a 
provision.  Undoubtedly,  the  defendants  then  intended  to  furnish 
them,  and,  of  course,  the  plaintiff  could  not  conceive  that  the  de- 
fendants could  have  any  purpose  in  withholding  them  at  any  time. 
While  the  express  provision  on  this  subject  was  not  contained  in 
the  informal  correspondence  which  constitutes  the  contract,  still  a 
consideration  of  the  language  employed,  and  the  conduct  of  tl.c 
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parties,  indicates  to  us  that  it  was  their  intent,  at  the  time  of  its 
making,  to  bind  the  defendants  to  furnish  plain tiflE  with  samples 
and  price  lists,  so  that  '*  he  might  facilitate  their  sales,  and  have 
full  power  to  successfully  conduct  the  American  business,"  The 
very  first  letter  provides  that  the  plaintiff  should  preserve  defend- 
ants' collection  of  samples ;  and  the  circular  sent  to  customers,  as 
soon  as  the  business  was  begun,  informed  them  that  they  would 
find  samples  at  plaintiff's  address.  At  the  very  beginning  of  the 
basiness,  and  on  March  10,  1891,  plaintiff,  in  writing  to  the  de- 
fendants, said : 

"  We  will  keep  you  as  much  as  possible  informed  of  everything 
happening  in  the  market,  and,  if  necessary,  will  cable  you  when 
we  think  it  worth  while.  I  hope  that  the  cases  of  Henrietta  sample 
pieces  are  on  the  road." 

Ten  days  latter  the  defendants  replied : 

"  We  will  neglect  no  occasion  to  extend  the  business  conducted 
through  your  intermediary.  We  are  able  to  put  en  route  all  the 
samples  which  you  ask,  and  hope  they  will  reach  you  in  time  to 
obtain  orders." 

Other  letters,  announcing  the  sending  of  samples  and  patterns, 
with  the  promise  of  more  to  follow,  were  sent  to  the  plaintiff;  and 
it  is  conceded  that,  until  the  notice  to  terminate  the  contract  was 
given,  all  the  samples  necessary  for  the  conduct  of  the  business 
were  furnished.  In  a  letter  of  April  22,  1892,  the  defendants, 
after  informing  the  plaintiff  that  he  was  considered  responsible 
for  the  acts  of  Boullon,  the  same  as  those  of  Kennedy,  continued: 

"You  will  understand  perfectly  the  motive  which  actuates  us. 
Desiring  to  give  you  all  authority  for  successfully  conducting  our 
American  business,  we  cannot  delegate  any  part  of  it,  to  whoso- 
ever it  may  be." 

Indeed,  defendants  stipulated  upon  the  trial  that,  from  the 
making  of  the  contract  down  to  the  notice  of  termination,  the  de- 
fendants sent  to  the  plaintiff  samples  of  each  season's  colletition, 
regularly,  and  in  due  course.  Thus  it  appears  from  the  acts  of 
the  parties  that  they  understood  it  to  be  the  duty  of  the  defend- 
ants to  furnish  the  plaintiff  with  samples  and  price  lists.  Now,  it 
has  been  often  held  that  the  practical  construction  put  upon  a 
contract  by  the  parties  to  it  is  sometimes  almost  conclusive  as  ta 
its  meaning,  for  there  is  no  surer  way  to  find  out  what  parties 
meant  than  to  see  what  they  have  done.  Insurance  Go.  v.  Dutcher, 
95  U.  S.  278 ;  Woolsey  v.  Funke,  121  N.  Y.  92  ;  30  St  Rep.  768 ; 
NicoU  V.  Sands,  181  li.  Y.  24 ;  42  St  Rep.  282.  These  authori- 
ties are  not,  of  course,  controlling  in  this  case,  for  the  contract 
contains  no  provision  whatever  on  the  subject  now  under  discus- 
sion, but  they  serve  to  show  the  importance  which  the  courts 
justly  attach  to  the  conduct  of  parties  under  a  contract,  and  are 
serviceable  as  aids  in  determining  whether  the  parties  intended 
to  agree  that  samples  and  price  lists  should  be  lurnished  by  the 
defendants,  although  they  did  not  express  it  in  the  contract,  and 
that  it  was  so  understood  by  both  df  them.  And  thus  considering 
the  conduct  of  the  parties  under  this  contract,  and  the  contract 
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itself  ia  the  light  of  the  fact  and  circumstances  surrounding  its 
making,  we  reach  the  conclusion  that  the  parties  undei'stood  that 
it  was  a  part  of  their  agreement  that  the  defendants  should  furnish 
to  the  plaintifiE  sarhples  and  price  lists,  and  that  its  failure  to  appear 
in  the  contract  was  not  an  intentional  omission,  but  a  mere  innd  vert- 
enca  The  evidence  is  of  such  a  character  as  to  support  such  a  finding 
of  fact,  and  it  must  be  assumed  in  the  disposition  of  this  case  that  it 
was  so  found  by  the  trial  court  And  this  is  so  because,  while  tliere 
was  a  jury,  both  parties  requested  a  direction  of  a  verdict,  which  left 
the  court  free  to  decide  all  questions  of  fact.  It  would  seem  to  fol- 
low that  in  such  a  situation  the  court  should  imply  a  promise  to  fur- 
nish samples  and  price  lists.  While  the  courts  hesitate  to  imply 
promises  in  formal  contracts,  it  will  be  done  where  otherwise  the 
manifest  intention  of  the  parties  will  be  defeated. .  Reference  will 
be  made  to  a  few  of  the  cases  in  which  the  courts  have  implied  prom- 
ises by  one  of  the  parties  to  the  contract  In  New  England  Iron  Co. 
V.  Qilbert  EL  R  Co.,  91  N.  Y.  153,  the  plaintiff  agreed  to  perform 
the  labor  and  furnish  the  material  necessary  to  the  erection  of  an 
elevated  railway,  and  to  commence  its  erection  at  a  point  to  be 
named  by,  and  at  such  time  as,  the  president  should  notify  if  that 
defendant's  capital  was  subscribed.  The  contract  did  not  provide 
that  defendant  should  give  the  notice  required  to  set  plaintiff  in 
motion.  The  court  held  that  the  promise  to  give  the  notice  on  th** 
part  of  the  defendant  should  be  implied.  In  Mansfield  v.  N.  Y. 
C.  &  K  R  R  Co.^  102  N.  Y.  205,  the  plaintiff  agreed  to  constriict 
for  the  defendants  the  superstructure  of  an  elevator  upon  founda- 
tions to  be  prepared  by  the  defendants,  the  work  to  commence 
within  five  days  after  the  defendants'  engineer  should  notify 
plaintiff  to  proceed  with  the  work.  When  tne  notice  was  given, 
the  foundations  were  not  conipleted.  The  contract,  it  appears,  did 
not  contain  a  covenant  on  the  part  of  the  defendants  that  they 
would  have  the  foundations  in  condition  to  enable  the  contractors 
to  go  on  with  their  work  before  giving  notice,  but  the  court  held 
that  such  a  covenant  was  clearly  to  be  implied.  In  the  course  of 
the  opinion  the  court  said : 

*'Tne  meaning  of  a  contract  is  to  be  gathered  from  a  considera- 
tion of  all  of  its  provisions,  and  the  inferences  naturally  derivable 
therefrom,  as  to  the  intent  and  object  of  the  parties  in  making  it, 
and  the  result  which  they  intended  to  accomplish  by  its  perform- 
ance. It  was  said  by  Allen,  J.,  in  Booth  v.  Mill  Co.,  74  N.  Y. 
15,  21 :     *There  is  no  particular  formula  of  words  or  technical 

Shraseology  necessary  to  the  creation  of  an  express  obligation  to 
o  or  forbear  to  do  a  particular  thing  or  perform  a  specified  act 
If  from  the  text  of  an  agreement  and  the  language  of  the  parties, 
either  in  the  body  of  the  instrument  or  in  the  recital  or  references, 
there  is  manifested  a  clear  intention  that  the  parties  shall  do  cer- 
tain acts,  courts  will  infer  a  covenant  in  the  case  of  a  sealed  in- 
strument, or  a  promise  if  the  instrument  is  unsealed,  for  nonper- 
formance of  wnich  an  action  of  covenant  or  assumpsit  will  lie.  "    " 

In  the  recent  case  of  Oenet  v.  D.  &  E.  Canal  Co.,  136  N.  Y. 
593;  50  St  Rep.  53,  a  question  was  presented  under  entirely  dif- 
ferent circumstances  than  those  now  before  the  court,  but  the  coart 
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implied  a  promise  that  the  defendant  would  not  "willfully  or  neg- 
ligently incapacitate  itself"  from  taking  out  more  than  the  minimum 
quantity  of  coal  during  the  year.  The  argument  of  the  court  upon 
tbis  subject  contains  the  following : 

"And  now  the  defendant  claims  that  the  contract  is  unbroken 
so  long  as  it  pays  the  minimum  royalty.  It  is  abundantly  dis- 
closed that  the  plaintiff  is  not  getting — can  never  get — what  she 
would  have  receiveil,  what  she  expected  to  receive,  what  was  the 
chief  inducement  to  the  contract,  what  the  lessee  expected  to  pay, 
and  what  in  the  ordinary  course  of  business  it  would  have  paid, 
solely  because  of  the  negligent  destruction  of  the  mine.  The  loss 
has  come  from  a  cause  which  both  parties  assumed  would  not  oc- 
cur, and  against  which,  for  that  reason,  the  lessor  took  no  express 
covenant ;  and  it  is  because  the  lessee  did  not  expressly  covenant 
that  it  would  not  willfully  or  negligently  incapacitate  itself  from 
taking  out  more  than  the  minimum  quantity  of  coal  per  year  that 
it  grounds  its  contention.  There  is  no  such  express  stipulation, 
but  I  think  one  is  to  be  implied,  and  fairly  and  justly  may  be 
found  interwoven  with  the  terms  expressed,  and  growing  out  of 
their  scope  and  meaning.     *    *     * " 

The  court  cited  with  approval,  and  by  way  of  illustrating  its 
argument,  the  case  of  Mclntyre  v.  Belcher,  14  C.  B.  (K  S.)  664. 
The  language  of  the  court  in  considering  the  Mclntyre  Ckise  so  ac- 
curately describes  the  situation  presented  by  this  case  that  we  quote 
it: 

In  Mclniyre^s  Case  "the  plaintiff  sold  out  his  business  as  a  sur- 
geon, getting  in  return  a  cash  payment  for  his  drugs  and  instru- 
ments of  about  seventeen  pounds,  but  taking  an  agreement  that 
the  purchaser  would  account  for  and  pay  over  to  the  plaintiff  the 
one-fourth  part  of  the  receipts  of  the  business  for  four  yeara,  if  he 
should  live  so  long,  provided  that  their  annual  aggregate  should 
Teach  three  hundred  pounds.  The  defendant,  during  the  third 
year,  chose  to  abandon  the  business,  and  the  plaintiff  sued.  There 
was  no  express  agreement  that  the  purchaser  would  continue  the 
business,  or  that,  if  he  did,  that  its  annual  proceeds  would  reacii 
three  hundred  pounds.  The  court  held  that  a  covenant  was  im- 
plied that  the  defendant  would  not  willfully  incapacitate  himself 
from  carrying  on  the  business.  Of  course,  the  plaintiff  took  the 
risk,  beyond  the  payment  in  cash,  of  the  defendant's  business  ca|>a- 
city,  of  his  tact  and  skill,  of  his  industry  and  ability  to  gather  in 
more  than  the  annual  three  hundred  pounds ;  but  the  risk  he  did 
not  take  was  the  willful  or  negligent  abandonment  by  the  defend- 
ant of  any  effort  to  do  business  at  all,  so  that  the  earning  of  profit 
was  rendered  utterly  impossible." 

Another  case,  more  clearly  analogous,  mav  be  found  in  Turner 
V.  Ooldsmith,  (1891)  1  Q.  B.  544.  There  defendant,  a  shirt  manu- 
facturer, by  contract  writing,  agreed  to  employ  plaintiff  to  serve 
as  canvasser  and  traveler  on  conditions — ^First,  that  the  agency 
should  be  terminable  by  either  party  at  the  end  of  five  years  by 
notice ;  second,  that  the  plaintiff  should  do  his  utmost  to  obtain 
orders  for  the  goods  manufactured  by  the  defendant  as  should 
from  time  to  time  be  furnished  or  submitted  by  sample  or  pattern; 
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plaintiff's  coinpensation  to  consist  of  a  commisssion  upon  i-eceipte 
from  salea  Two  years  thereafter  defendant's  manufactory  was 
burned  down.  Plaintiff  brought  his  action  for  breach  of  contract 
It  was  defendant's  position  that  he  was  not  bound  to  contain  a 
stipulation  that  he  should  furnish  samples,  and  therefore  there 
was  no  obligation  on  his  part  to  do  what  was  necessary  to  enable 
plaintiff  to  earn  his  commission.  To  this  contention  the  court  re- 
sponded :  "The  answer  is  that  the  company  would  not  be  em- 
ploying the  plaintiff,  within  the  meaning  of  the  agreement,  unless- 
they  supplied  him  with  samples  to  a  reasonable  extent." 

Plaintiff's  recovery  was  therefore  sustained.  It  is  our  conclusion 
that  the  court  should  imply  a  promise  on  the  part  of  the  defend- 
ants to  furnish  the  plaintiff  with  the  necessary  samples  and 
price  lists,  and  it  follows  that  the  judgment  should  stand. 

Judgment  affirmed,  with  costs. 

Follett,  J.,  concurs. 

Van  Brunt,  P.  J. — As  the  courts  have  adopted  the  rule  of 
supplying  supposed  omissions  in  contracts,  I  concur. 


Manhattan  Railway  Company,  Resp't,  v.  Mayor,  Aldermen 
AND  Commonalty  of  the  City  op  New  York,  Applt 

{Supreme  Court,  Genei'al  Tei-m,  First  Department,  Filed  October  IS,  1895,} 

1.  Railboad — Elbtated— Rights  in  street. 

An  elevated  railroad  has  such  a  property  right  in  its  road  and  structure 
that  the  city  cannot  physically  interfere  with  It,  even  with  legislative  au- 
thority, without  responding  for  the  direct  damages  which  such  interfer- 
ence occasions  to  the  company. 

2.  Same— Viaduct— Station. 

Chapter  62  of  1853  does  not  authorizes  the  layin|^  of  a  highway  across 
railroad  tracks  so  as  to  take  or  interfere  with  a  station  lawfully  constructed 
by  the  company,  nor  apply  to  tiie  building  of  a  viaduct  across  an  elevated 
road,  unless  compensation  therefor  is  made. 

B.  Same — Change  of  grade. 

The  construction  of  a  viaduct  along  a  street,  in  order  to  relieve  the 
traffic  on  such  street,  is  not  a  mere  change  of  the  grade  of  the  street. 

Submission  of  a  controversy,  without  action,  on  an  agreed 
statement  of  facts. 

Julian  T.  Davies  and  Alexander  3.  Lyman^  for  prff ;  Francis 
M.  Scott,  Theodore  Gonnoly,  and  Terence  Farley,  for  deft 

Parker,  J. — The  defendant,  being  the  owner  of  the  bed  of 
Eighth  avenue,  consented,  in  September,  1875,  to  the  erection  of 
the  elevated  railway,  appurtenances,  and  stations  in  that  avenue, 
of  which  the  plaintiflE  is  the  owner.  After  many  millions  had 
been  expended  in  its  construction,  and  in  the  payment  of  damages 
t()  abutting  owners  for  injuries  occasioned  to  their  easements  of 
light,  air,  and  access,  the  legislature,  by  chapter  576  of  the  Laws 
of  1887,  authorized  the  defendant  to  erect  and  construct,  over  and 
along  155th  street,  "from  the  easterly  line  of  St.  Nicholas  Place  to 
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McCbmb's  dam  bridge,  an  elevated  iron  roadway,  viaduct,  or 
bridge."  The  gradient  of  the  viaduct,  as  established  by  the  plans 
approved  by  the  commissioner  of  public  works,  crossed  Eighth 
avenue  at  such  a  heigbth  as  to  intersect  with  the  upper  portion 
of  the  plaintiffs  iron  stations  at  that  point  In  order  to  permit 
the  viaduct  to  pass  over  the  stations,  so  as  not  to  seriously  impair 
their  usefulness,  or  weaken  the  structure  to  the  point  of  danger 
to  the  traveling  public,  extensive  alterations  became  necessary, 
involving  an  expenditure  of  $9,960.  Between  the  defendant  and 
the  plaintiff,  there  was  a  dispute  as  to  which  party  should  bear 
the  expensa  '  To  avoid  the  delay  in  the  construction  of  the 
viaduct  which  a  suit  to  determine  that  question  would  occasion, 
an  agreement  was  made  which  permitted  the  work  to  be  done  at 
once,  leaving  the  question  of  liability  for  the  determination  of 
the  court  In  this  submission  of  the  controversy,  it  is  agreed,  on 
the  one  hand,  that  the  plaintiff  had  the  right  to  erect  and  maintain 
its  stations  where  it  dia,  and,  on  the  other  hand,  that  the  viaduct 
was  lawfully  built  where  it  was  erected,  under  the  authority  of 
the  statute  already  referred  to. 

The  mere  statement  of  the  fact  that  a  structure,  such  as  the 
plaintiff's  stations,  lawfully  erected,  and  with  the  full  consent  of 
the  defendant,  was  by  its  act  damaged,  would  seem  to  establish 
the  right  of  the  owner  to  compensation.  It  the  stations  had  been 
erected  on  plaintiff's  land,  instead  of  in  a  public  street,  and  the 
defendant  had  truncated  it  with  a  viaduct,  there  would  be  no 
question  of  its  right  to  compensation  for  the  damage  done.  The 
fact  that  its  erection  is  upon  and  over  a  street  of  the  defendant,  in 
view  of  the  defendant's  consent,  given  pursuant  to  legislative 
authority,  and  for  the  purpose  of  inducing  the  plaintiff  to  con- 
struct and  operate  an  elevated  railway  for  the  convenience  of  the 
public,  does  not  seem  to  present  a  situation  different  from  what  it 
would  be  if  the  stations  were  upon  lands  belonging  to  the  plaintiff 
The  steps  taken  by  the  plaintiff  and  the  defendant,  pursuant  to 
legislative  authority,  leading  up  to  the  construction  of  the  railway 
and  its  appurtenances,  do  not  indicate  that  it  was  the  intention  of 
any  of  the  parties  that  the  plaintiff's  right  to  maintain  the  structure 
should  be  of  such  a  conditional  character  that  th^  legislatui-e 
might,  by  subsequent  enactment,  authorize  the  destruction  of  the 
whole  or  any  part  of  it  without  just  compensation.  It  was  not 
laid  out  and  constructed,  like  the  ordinary  railroad,  by  a  corpora- 
tion created  under  the  general  railroad  act,  with  little  if  any  of  its 
line  definitely  located,  but  with  the  machinery  provided  whereby 
it  might  acquire  private  property,  and  the  right  to  cross  public 
streets  and  the  tracks  of  other  railroads.  Instead,  its  promoters 
presented  a  plan  which  was  intended  to  prevent  interference  to 
^ny  great  extent  with  the  public  use  of  the  streets,  by  construct- 
ing the  railroad  bed  so  far  above  the  streets  as  to  make  it  impos- 
sible for  the  structure  to  interfere  with  traffic  on  the  avenua 
The  general  scheme  proved  acceptable  to  the  defendant  and 
the  legislature,  the  latter  body  providing  the  necessary  safeguards 
for  the  construction  of  elevated  railways,  of  which  the  plaintiff^s 
is  ona 
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Under  what  is  known  as  the  "  Rapid-Transit  Act "  (chapter 
606,  Laws  1876),  commissioners  were  appointed,  who  subsequently 
organized  the  plaintiff,  according  to  the  terms  of  the  statute 
authorizing  their  appointment  They  prepared  the  articles  of 
association  and  specified  the  routes,  and  framed  a  general 
specification  relating  to  the  construction  of  supports,  turnouts, 
stations,  platforms,  etc.,  under  which  all  of  the  stations  of  the 
plaintiflE,  mcluding  the  one  in  question,  were  located  and  con- 
structed. With  reference  to  that  plan  of  construction,  and  under 
the  guidance  and  direction  of  the  commissioners,  tfie  plaintiff  pro- 
ceeded to,  and  did,  expend  large  sums  of  money,  resulting  in  the 
completion  of  the  property  in  accord  with  the  methods  prescribed 
by  legislative  enactment,  and  under  the  direction  of  officials 
representing  the  defendant  Certainly,  the  rights  so  acquired, 
and  the  property  thus  created,  cannot  be  defeated  and  destroyed 
for  the  benefit  of  the  defendant  without  compensation.  People  v. 
O'Brien,  111  N.  7 .  1 ;  19  St  Rep.  173.  And  it  would  seem  to  be 
equally  true  of  a  part  as  of  the  whole.  The  character  of  plaintiff's 
right,  or  in  the  street  whereby  it  lawfully  maintained  all  its  struc- 
tures of  Eighth  avenue,  including  the  stations  at  165th  street,  has 
been  repeatedly,  in  one  fonn  and  another,  the  subject  of  judicial 
consideration.  In  People  v.  Commissioyiers  of  Taxes,  82  N.  Y.  462, 
the  question  was  whether  the  relator's  elevated  railroad  structure, 
being  located  on  the  land  of  the  city,  was  taxable  as  real  estate. 
The  court  held  that  it  was.  In  White  v.  Man,  Railroad  Co,,  13i^ 
N.  Y.  19 ;  64  St  Rep.  409,  the  court  had  under  consideration  the 
legal  effect  of  a  consent,  not  under  seal,  by  an  abutting  owner,  the 
fee  being  in  the  municipalitv,  to  the  erection  of  an  elevated  i*ail- 
road  therein,  and  in  front  of  his  property.  It  was  held"  to  operate 
as  an  abandonment  of  the  easement  to  the  railroad,  and  in  the 
course  of  the  opinion  the  court  said  : 

"The  railroad  company  having  procured  the  consent  of  the 
authorities  of  the  city  to  the  construction  of  the  railroad  in  the 
street  or  square  in  question,  upon  the  terms- agreed  upon,  such 
company  obtained  an  interest  in,  and,  to  a  certain  extent,  a  title 
to,  the  street  for  the  purpose  of  the  construction  and  operation  of 
its  railroad,  which  was  in  the  nature  of  property,  and  which  was 
sufficient  to  enable  it  to  treat  with  abutting  property  owners  in*  the 
character  of  one  who  had  an  interest  in  tue  servient  estate." 

The  le^al  effect  of  the  consent,  by  the  defendant,  to  the  erection 
of  plaintiff's  railroad  was  presented  by  a  still  different  situation  in 
Herzog  v.  K  T,  M  Railroad  Co.,  37  St  Rep.  667 ;  affirmed,  76 
Hun,  486 ;  69  St  Rep.  341.  The  suit  was  brought  by  Herzog, 
an  abutting  owner,  for  an  injunction  and  damages,  but  it  being 
made  to  appear  that  Herzog's  grantor,  the  city  of  New  York,  was 
the  owner  of  the  premises  at  the  time  its  consent  was  given  to  the 
construction  of  the  elevated  railroad,  the  complaint  was  dismissed, 
the  court  holding  that,  the  corporation  having  acted  upon  the  con- 
sent of  the  city,  and  built  its  road,  "  the  right  to  use  such  property, 
so  devoted,  for  the  railroad,  vested  absolutely  and  irrevocably  in 
the  railroad  corporation."  The  argument  of  the  court  fully  sus- 
tains the  proposition  we  have  asserted  in  this  case,  to  wit:  That 
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the  plaintiff  has  such  a  property  right  ia  the  elevated  railroad  and 
structure  that  the  city  cannot  physically  interfere  with  it,  even 
with  legislative  authority,  without  responding  for  the  direct  dam- 
ages which  such  interference  occasions  to  the  plaintiff. 

The  legislature  has  the  power,  from  time  to  time,  to  authorize 
the  construction  of  viaducts,  bridges,  and  other  structures  for  the 
public  use,  which  shall  cross  the  plaintiff's  roadbed  and  appurten- 
ances, butj  if  such  crossing  shall  necessarily  put  the  plaintiff  to 
expense  in  the  rebuilding,  repairing,  or  strent^thening  of  its  struc- 
ture, it  may  have  compensation  therefor.  With  the  first  part  of 
the  last  proposition  the  learned  corporation  counsel  is  agreed,  but 
the  last,  he  insists,  is  in  conflict  with  certain  authorities,  holding 
(1)  that  a  railroad  must  maintain  its  crossings  so  as  to  meet  and 
provide  for  the  necessities  of  an  increased  population  or  ti-affic ; 
and  (2)  that  there  is  no  liability  on  the  part  of  a  city  arising  from 
a  change  of  grada 

Tlie  authorities  in  this  state  bearing  upon  his  first  position  have 
their  foundation  in  chapter  62  of  the  Laws  of  1853,  which  au- 
thorize the  laying  out  of  highways  across  the  track  of  any  railroad 
now  laid,  or"  which  may  hereafter  be  laid,  without  compensation 
to  the  corporation  owning  such  railroad.  In  Railroad  Co.  v. 
BrowneU^  24  N.  Y.  345,  this  statute  was  before  the  court,  and  the 
objection  that  is  was  unconstitutional  was  considered  and  denied ; 
the  position  taken  being  that  a  railroad  acquires  its  right  to  con- 
struct a  railroad  upon  or  near  the  natural  surface  of  the  earth, 
subject  to  the  dominant  right  of  the  state  to  cross  its  roadbed 
whenever  the  public  necessity  demands  that  new  streets  shall  be 
opened,  and  the  requirement  that  it  shall  make  the  necessary  ex- 
cavations and  enbankments  for  taking  the  highway  across  the 
railroad  is  neither  unlawful  nor  unreasonable,  for  the  disturbance 
of  the  natural  surface  of  the  ground,  making  such  work  necessary, 
is  the  work  of  the  railroad  corporation  itself.  The  court,  however, 
manifested  a  disposition  not  to  extend  the  statute,  but  to  construe 
it  strictly.  The  contemplated  highway,  which  the  suit  was 
brought  to  enjoin,  was  laid  out  across  the  tracks  of  the  railroad, 
and  also  across  grounds  acquired  as  sites  for  a  station  house,  en- 
gine house,  etc.  As  to  the  firat,  the  court  said  the  action  of  the 
highway  authorities  was  lawful,  but  as  to  the  second  unlawful. 
In  the  course  of  the  argument  the  court  said  that  land  purchased 
for  stations  "  does  not  fall  within  the  policy  which  contemplated 
that  tracks  of  the  railroad  might  be  so  used  The  use  of  the  land 
acquired  by  the  railroad  company  for  its  tracks  was  such  as  ad- 
mitted of  a  concurrent  use  for  the  purposes  of  a  highway,  but  it 
was  quite  otherwise  with  that  which  was  obtained  for  the  engine 
house  and  other  structures." 

It  may  be  assumed  that  the  legislature  of  1853,  in  enacting  the 
statute  to  which  we  have  referred,  did  not  contemplate  the  passage 
of  a  viaduct  over  an  elevated  railroad,  constituting  a  form  of  rail- 
way construction  at  that  time  unknow,  and  hence  the  statute 
should  not  be  r^arded  as  applicable.  A  still  further  reason  for 
holding  that  it  is  not  applicable  may  be  found  in  the  fact  that  the 
novelty  of  the  elevated  system  led  to  leu[islation  especially  adapted^^Tr 
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to  it,  having  for  its  purpose,  not  only  the  protection  of  the  capital 
invested,  but  the  safeguarding  of  the  public  interests  as  well.  And 
it  is  proper  to  assume,  in  the  light  oi  that  legislation,  that  what- 
ever burdens  the  state  intended  the  plaintiflE  should  take,  with  the 
grant  given  to  and  accepted  by  it,  were  enumerated.  Clearly,  it 
should  not  be  held  that,  in  accepting  the  franchise,  the  plaintiflE 
impliedly  agreed  to  alter  its  structures  from  time  to  time  for  the 
purpose  of  providing  highways  for  the  public,  at  or  near  the  sarae 
grade ;  for  an  important  part  of  the  plan  was  to  place  all  of  the 
plaintifl['s  structures  so  far  above  the  streets  as  to  render  it  im- 
possible that  the  public  streets,  or  those  using  them,  should  come 
m  contact  with  the  elevated  railroad. 

But  if  this  position  were  not  well  taken,  and  it  could  be  held 
that  the  statute  of  1853  is  applicable  to  an  elevated  railroad,  still, 
under  the  construction  of  the  statute  given  in  Railroad  Co.  v. 
Brownelly  supra^  it  would  not  be  the  duty  of  the  plaintiflF  to  bear 
the  expense  incurred  in  this  case.  The  viaduct  crossed  plaintiflTs 
road  at  a  point  whei'e  it  had  lawfully  constructed  railroaa  stations. 
And  the  property  interfered  with,  and  which  had  to  be  altered 
and  strengthened,  was  the  railroad  stations,  and  it  was  distinctly 
held  in  that  case  that  the  statute  does  not  refer  to  property  ac- 
quired by  a  railroad  for  station  purposes. 

The  contention  of  the  defendant,  that  it  is  not  liable  for  the 
damages  resulting  to  the  plaintiflf,  because  that  which  it  did  was 
merely  to  change  the  grade  of  155th  street,  seems  to  us  unsup- 
ported by  the  facts.  It  is  undoubtedly  the  general  rule  that,  be- 
cause of  a  change  of  grade  of  a  street,  an  abutting  owner  cannot 
recover  damages  unless  some  of  his  rights,  in  the  nature  of  ease- 
ments, which  constitute  property,  are  interferred  with,  such  as  the 
right  of  ingress  and  egress.  Reining  v.  K  Y.^  L,  Jk  \V,  R  R  Co., 
128  N.  Y.  157;  40  St.  Rep  392.  It  would  seem  that  that  rule 
would  n9t  be  applicable  to  this  situation,  even  if  it  were  the  fact 
that  the  erection  of  the  viaduct  constituted  a  mere  change  of 
grade,  for  this  is  not  a  case  of  indirect  damage  occasioned  by  the 
raising  of  the  grade  of  the  street  PlaintiflE's  property  was  actually 
taken.  It  stood  in  the  way  of  the  viaduct,  the  completion  of 
which  required  the  taking  of  some  portion  of  it  and  so  it  was 
taken.  As  it  was  a  lawful  structure,  the  owner  of  it  was  entitled 
to  compensation  for  the  taking. 

But  we  find  nothing  in  this  record  which  supports  the  defend- 
ant's assertion  that  this  was  a  mere  change  of  grada  Thestatutf^ 
did  not  authorize  the  commissioners  of  public  works  to  change  the 
grade,  but  to  improve  and  regulate  the  use  of  155th  street,  "and 
for  that  purpose  to  erect  and  construct  over  and  along  said  street 
from  the  easterly  line  of  St  Nicholas  Place  to  McComb's  dam 
bridge,  an  elevated  iron  roadway,  viaduct  or  bridge  with  the 
necessary  abutments,  arches  on  intersecting  avenues  and  ap- 
proaches thereto,"  eta  And  the  fact  is  that  the  grade  of  the  street 
was  not  changed  by  the.  building  of  the  viaduct  or  when  it  was 
built  The  street  remains,  as  before,  open  to  the  public,  with  its 
surface  wholly  unchanged.  The  viaduct  constitutes  an  additional 
throughfare,  built  over  and  along  155th  street,  and  supported  by 
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colomns  rostiDg  in  the  bed  of  the  street  It  sustains  substantially 
the  same  relation  to  the  street  that  the  plaintiffs  railroad  structure 
does  to  Eighth  avenua  The  facts,  therefore,  do  not  support  the 
defendant  8  contention,  were  it  otherwise  well  grounded. 

Judgment  ordered  for  the  p]^inti£E,  as  demanded  in  the   sub^ 
mitted  controversy,  with  costs. 

FoLLETT,  J.,  concurs.    Van  Brunt,  P.  J.,  concurs  in  re- 
sult 


Frank  R  De  Long  et  at,  Eesp'ts,  v,  DeLong  Hook  and  Eye 
Company,  App'lt 

(Supreme  Qmrt,  Oen&ral  Tern,  Firet  Department,  FOed  October  IS,  1895,) 

1.  InHJHCTION— TrADB  NAMB8. 

Where  a  company  deliberately  attempts  to  make  such  use  of  the  name 
of  one  of  its  incorporators  as  to  enable  it  to  secure  a  portion  of  the  business 
which  anotiier  party  has  built  up,  it  is  the  province  of  equity  to  interfere 
for  the  protection  of  the  purchasing  public,  as  well  as  of  such  party, 
and  for  the  suppression  of  unfair  and  dishonest  competition. 

.  18.  Same— Tbst. 

The  real  test,  in  such  case,  is  whether  the  thing  offered  for  sale  is  so  ar- 
ranged and  exhibited  that,  when  it  strikes  the  eve  of  an  intending  pur- 
chaser possessed  with  ordinary  intelligence  and  Judgment,  a  false  impres- 
sion is  likely  to  be  produced, —that  the  goods  of  another  are  being  offered 
for  sale. 

8.  Costs— Extra.  ALLOW ANCB. 

An  extra  allowance  will  not  be  granted,  where  there  is  no  allegation  or 
proof  of  the  value  of  the  subject  matter  involved  in  the  action, 

Appeal  from  an  interlocutory  decree,  entered  on  a  decision   in 
favor  of  plaintifEs. 

Joseph  K  GhocUej  for  app'lt;  Frederick  R.  Ooudert,  for  resp'ts. 

Parker,  J. — The  learned  judge  at  special  term  decided  that 
the  defendant  corporation  should  be  restrained  from  using  in  sell- 
ing or  placing  upon  the  market,  in  connection  with  its  goods,  the 
name  "De  Long  Hook  &  Eye  Company,"  upon  the  ground  that  the 
selection  of  such  name  was  made  with  the  intent  to  identifv  the 
defendant  with  the  plain tiflfe*  business,  to  the  injury  of  the  latter, 
and  its  use  is  calculated  to  induce  deception  and  confusion  in  the 
public  mind  as  to  the  identify  of  the  goods  sold  by  the  plaintiffs 
and  defendant,  respectively.  An  attentive  examination  of  the 
evidence  satisfies  us  that  the  determination  of  fact  made  at  the 
special  term  as  a  basis  for  its  decision  is  right  Undoubtedly,  the 
pnenomenal  growth  of  plaintiffs'  business,  and  the  large  profits  de- 
rived therefrom,  suggested  to  one  of  the  promoters  of  defendant 
corporation  the  feasibility  of  deriving  a  substantial  benefit  from 
the  reputation  of  plain  life*  goods,  known  •  as  "De  Long's  Hooks 
and  Eyes,"  because  of  the  fact  that  his  name  happened  to  be  De- 
Long.  The  facts  which  support  this  conclusion  were  so  fully  dis- 
cussed in.  the  opinion  of  the  learned  judge  at  special  term  that  it  is 
St.  Rep.,  Vou  LXX.        21 
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tinnecessary  for  us  to  do  more  than  present  an  outline  of  the  more 
important  feature:  The  plaintiflEs  put  upon  the  market,  in  the  year 
1889  a  hook  and  eye  which  they  called  the  "De  Long  Hook  & 
Eye."  They  were  sewed  upon  cards  upon  the  top  of  which  was 
printed,  "The  De  Long  Hook  &  Eyti"  With  much  advertising  skill, 
and  at  considerable  expense,  the  plaintiffs  rapidly  built  up  a  large 
business.  The  sales,  which  were  about  $12,000  in  18,90,  reached 
nearly  $450,000  in  1893.  In  the  summer  of  1892,  Oscar  A.  De  Long 
— ^a  buyer  for  one  of  the  departments  of  a  large  mercantile  house, 
and  who  had,  from  time  to^  time,  purchased  the  plaintiffs' 
books  and  eyes,  to  be  sold  at  retail  by  his  employers — conceived  ' 
the  idea  oE  making  a  change  in  the  hook,  which  he  calls  an  im- 
provement, and  in  the  latter  part  of  that  year  he  sought  capital 
necessary  to  enable  him  to  engage  in  the  hook  and  eye  business. 
He  found  persons  willing  to  enter  into  the  enterprise  with  him, 
and  as  a  result  a  corporation  was  forn^d  with  the  corporate  name 
of  "The  De  Long  Hook  &  Eve  Company."  Immediately  there- 
after the  company  commencea  the  manufacture  and  sale  of  hooks 
and  eyes  sewed  upon  cardboard  in  the  same  manner  as  the  plaint 
iffs*,  each  of  whicn  bore  the  words,  "  De  Long  Hook  &  Eye  Com- 
pany, Makers,  New  York."  Later,  he  pasted  over  those  words' 
the  words  "  Oscar  De  Long's  Improved,  pasting  the  words  thus 
covered  up  on  the  back  of  the  card,  on  a  labeL  The  effect  in- 
tended and  accomplished  by  the  use  of  the  words  "  De  Long,"  in 
connection  with  the  style  of  the  card  on  which  the  hooks  and 
eyes  were  placed,  was  to  secure  some  part,  at  least,  of  the  benefit 
resulting  from  the  extensive  advertising  which  the  plaintiffs  had 
given  to  the  name  "  De  Long  "  in  connection  with  their  hook  and 
eye  businesa  It  is  not  conceivable  that  it  could  have  been  other- 
wise, but  we  are  not  left  to  conjecture ;  for  the  plaintiffs,  in  sup- 
port of  their  contention  that  the  method  adopted  oy  the  defendant 
was  intended  to,  and  did,  deceive  the  public,  produced  witnesses 
who  testified,  in  effect,  that  in  response  to  requests  for  De  Long 
hooks  and  eyes,  made  to  dealers,  they  were  given  defendant's 
hook  and  eye,  when  they  desired  the  plaintiffs'. 

Starting,  then,  with  the  determination  of  fact  of  the  special 
term — which  we  approve — that  the  defendant  deliberately  at- 
tempted to  make  sucn  use  of  the  name  of  one  of  its  incorporators 
as  to  enable  it  to  secure  a  portion  of  the  business  which  plaintiffs 
had  built  up,  we  have  no  diflBculty  in  arriving  at  the  legal  con- 
clusion reached  by  that  court.  That  there  were  slight  differences 
in  the  name,  variations  of  coloring  and  size  of  cards  and  shape  of 
hooks,  and  some  difference  in  printed  matter  on  the  bards,  must 
be  conceded.  "  But  similarity,  not  identity,  is  the  usual  recourse, 
where  one  party  seeks  to  benefit  himself  by  the  good- name  of 
another."  Bradley,  J.,  in  Celluloid  Manufg  (h.  v.  CeUonite 
Manufg  Co.^  32  Fed.  94.  The  real  test  in  such  cases  is  whether 
the  thing  offered  for  sale  is  so  arranged  and  exhibited  that  '▼hen 
it  strikes  the  eye  of  an  intending  purchaser,  possessed  with 
ordinary  intelligence  and  judgment,  a  lalse  impression  is  lik«Iy  to 
be  produced, — that  the  goods  of  another  are  being  offered  for 
sale.     And  when  that  inquiry  must  be  answered  in  the  affirm- 

uigitizeci  by  VJV_/v/v  iv 


Sup.Ct]  DeLong  ei  cU.  v.  DeLong  Hook  and  Eye  Co.  163 
ative,  as  it  has  in  this  case,  "it  is  the  province  of  equity  to  inter- 
fere for  the  protection  of  the  purchasing  public,  as  well  as  of  the 
plaintiff,  ana  for  the  suppression  of  unfair  and  dishonest  competi- 
tion." Fischer  v.  Blank,  138  N.  Y.  251 ;  52  St  Rep.  339.  This 
equity  will  do  where  the  business  practices  complained  of  may 
not  be  of  such  a  nature  as  to  enable  the  party  aggrived  to  obtain 
redress  under  the  restrictive  rules  of  law,  if,  nevertheless,  they  are 
of  such  a  character  as  to  offend  that  law  of  fairness  which  should 
govern  the  acts  of  men,  of  which  equity  may^  take  cognizance. 
This  doctrine  has  frequently  been  asserted  in  other  jurisdictions 
besides  our  own.  In  Coats  v.  Thread  Go.,  149  U.  S.,  at  page  556, 
the  court  said : 

"  Rival  manufacturers  may  lawfully  compete  for  the  patronage 
of  the  public  in  the  quality  and  price  of  their  goods,  in  the  beauty 
•and  tastefiriness  of  the  inclosing  packages,  in  the  extent  of  their 
advertising,  and  in  the  employment  of  agents,  but  they  have  no 
right  to  imitative  devises  to  beguile  the  public  into  buying  their 
wares  under  the  impression  .they  are  buying  those  of  their  rivals." 

And  in  Lawrence  Manufg  Go,  v.  lennessee  Manuf'g  Co,^  138 
U.  S.  537,  the  court  said : 

'^  Undoubtedly,  an  unfair  and  fraudulent  competition  against 
the  business  of  the  plaintiff,  conducted  with  the  intent  on  the  part 
of  the  defendant  to  avail  itself  of  the  reputation  of  the  plaintiff  to 
palm  off  its  goods  as  plaintiff^s,  would,  in  a  proper  case,  constitute 
ground  for  reliel" 

It  is  the  appellant's  contention  that,  notwithstanding  the 
determination  of  the  court  that  defendant's  conduct  in  the  use  of 
the  words  "De  Long"  was  intended  to  deceive  the  public,  and 
enable  it  to  sell  its  goods  as  if  they  were  plaintiffs'  goods,  and 
therefore  fraudulent,  still  it  cannot  be  visited  with  the  conse* 
quences  which  ordinarily  flow  from  such  action,  because  of  the 
fact  that  one  of  its  incorporators  and  stockholders  bore  the  name 
of  De  Long.  A  man  may  use  his  own  name,  because  he  cannot 
truthfully  do  business  under  any  other ;  and  the  law  protects  that 
right,  ordinarily,  even  when  such  use  is  injurious  to  another,  who 
has  established  a  prior  business  of  the  same  kind,  and  gained  a 
reputation  which  goes  with  the  name.     Even  then  the  courts  re- 

3uire  that  the  name  shall  be  honestly  used,  and  will  permit  no 
eceit  calculated  to  mislead  the  public  into  purchasing  his  goods 
under  the  belief  that  they  are  the  manufacture  of  another.  But 
that  is  not  this  case,  for  the  promoters  of  this  corporation  could 
have  given  to  it  the  name  of  either  of  the  other  incorporators,  or 
any  other  name  they  liked,  provided  the  designation  was  honestly 
made,  and  without  injury  to  others.  But  the  circumstances  sur- 
rounding the  creation  of  the  defendant,  and  the  name  of  it, 
satisfies  us,  as  it  did  the  trial  court,  that  the  selection  of  the  name 
was  not  an  honest  one,  but  a  part  of  the  original  scheme  of 
Oscar  A.  De  Long  to  make  such  use  of  his  own  name  as  would 
enable  him  to  profit  by  the  name  which  the  plaintiffs  had  given 
to  their  hooks  and  eyes,  and  which  they  had  made  valuable  by 
much  labor  and  a  liberal  expenditure  of  money.  The  recent  case 
of  Biggins  Go,  v.  Higgins  Soap  Go,,  144  N.  Y.  462 ;  63  St  Rep. 
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724,  (decided  since  the  entry  of  the  judgment  appealed  from)  is 
conclusive  that  a  corporation  will  not  be  permitted  to  make  use 
of  a  name  thas  acquired,  and  for  such  purposes.  In  that  case  it 
appeared  that  Charles  S.  Higgins  commenced  the  manufacture 
of  soap  for  the  market  in  1846.  After  a  time,  his  son, 
bearing  the  same  name,  became  interested  with  him  in  the 
business,  to  which  be  succeeded  upon  the  death  of  the 
senior  Higgins.  In  1890  the  janior  Higgins  and  others 
formed  a  corporation  called  the  "Charles  Si  Higgins  Com- 
pany,'' to  which  was  sold  and  transferred  the  soap  business 
of  Higgins,  together  with  the  good  will,  labels,  trade-marks,  eta 
The  article  manufactured  was  known  to  the  trade  as  "  Higgins' 
Soap."  About  a  year  after  the  corporation  commenced  the  condact 
of  the  soap  busmess,  some  trouble  arose  among  its  officers  and 
directors,  resulting  in  the  removal  of  Higgins  from  its  presi- 
dency. As,  in  the  bill  of  sale  to  the  corporation,  Higgins  had  re- 
reserved  the  right  to  engage  in  the  manufacture  of  soap  in  the 
event  of  a  termination  of  his  employment  by  the  corporation,  he 
at  once  commenced  preparations  to  that  end.  A  corporation 
called  the  "  Higgins  &)ap  Company  "  was  organized,  under  the 
laws  of  New  Jersey,  and  Charled  S.  Higgins  was  chosen  as  its 
president  Impressed  upon  its  bars  of  soap,  and  printed  upon  its 
wrappers,  were  the  words,  "Higgins  Soap  Company."  The  suit 
to  restrain  the  Higgins  Soap  Company  from  making  use  of  its 
corporate  name  was  unsuccessfully  prosecuted  until  it  reached  the 
court  of  appeals,  where  it  was  hela  that  the  injunction  should 
issue.     In  the  course  of  the  argument  the  court  said : 

*'  The  inference  seems  irresistible  that  the  defendant  assumed 
its  corporate  name  so  that  it  should  carry  the  impression  that  it 
was  the  manufacturer  of  Higgins  soup,  so  well  known  to  the 
public.  But  if  the  name  was  assumed  in  good  faith,  and  without 
design  to  mislead  the  public  and  acquire  the  plaintiffs*  trade,  the 
defendant,  knowing  the  facts,  must  be  held  to  the  same  responsi- 
bility as  if  it  acted  under  the  honest  impression  that  no  right  of 
the  plaintiffs  was  invalid." 

In  this  case,  Oscar  A.  DeLong,  the  original  promoter  of  defend- 
ant, knew  all  the  facts.  He  even  bad  a  conversation  with  the 
plaintiff  De  Long,  in  which  a  mutual  attempt  was  made  to  discover 
whether  there  was  any  relationship  existing  between  them,  and 
this  was  some  little  time  before  he  took  any  steps  looking  to  the 
establishment  of  the  hook  and  eye  businesa  And,  further  than 
that,  the  facts  before  us  are  such,  as  we  have  already  said,  as  to 
require  the  inference  that  he  brought  about  the  naming  of  the 
defendant  with  the  intent  that  the  public  should  receive  the  im- 
pression that  it  was  the  manufacturer  of  "  De  Long's  Hooks  aud 
Eyes,"  so  well  and  favorably  known  to  the  publia  The  court 
further  decided,  in  Higgins  Case,  that  the  defendant  derived  no 
additional  immunity  from  the  fact  that  the  name  of  Higgins,  in 
its  corporate  name,  was  that  of  one  or  more  of  its  incorporators, 
or  that  one  of  its  members  might  have  engaged  in  the  same  busi- 
ness under  his  own  name,  or  had  consented  to  the  use  of  the  name 
by  the  defendant     Tlie  decision  in  Higgins  Case  answers  the  con- 
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tentioD  of  the  appellant  as  to  that  point  The  same  proposition 
was  recently  asserted  in  WiUiam  Rogers  Manufg  Co.  v.  K  \\\  Rogers 
Cb.,  66  Fei  Rep.  66. 

Food  Oo,  V.  Massam,  42  Law  T.  (N.  &)  851 ;  14  Ch.  Div.  784, 
relied  upon  by  the  special  term,  is,  in  many  of  its  features,  anala- 
gous  to  this  ona  Briefly  stated,  the  facts  were  that  one  Joseph 
Thorley  for  many  years  manufactured  and  sold  an  article  called 
"Thorley*s  Food  for  Cattle,^'  made  according  to  a  receipt  not 
known  to  the  public.  After  his  death,  his  executors  continued 
the  business.  A  brother,  named  J.  W.  Thorley,  who  was  ac- 
quainted with  the  secret  process  by  which  the  food  was  manufac- 
tured, survived  him ;  and  Ke,  with  others  formed  a  company  under 
the  name  of  "J.  W.  Thorlev  Cattle  Food  Company,"  which  there- 
after manufactured  and  sold  the  same  article  under  the  name  of 
**Thorley's  Food  for  Cattla"  It  was  held  that  the  company  had 
not  the  right  to  use  the  name  of  "  Thorley's  Food  for  Cattle,"  un- 
less with  such  precautions  as  would  prevent  purchasers  from  be- 
lieving that  the  articles  sold  by  them  were  manufactured  at  the 
original  estJiblishment  of  Joseph  Thorley,  and  the  company  was 
restrained  from  using  its  name  sq  as  to  produce  confusion  of  its 
identity  with  that  of  the  plaintiff^s  firm.  In  view  of  the  comment 
which  the  court  made  m  Higgins^  Case^  supra,  upon  Meneely  v. 
Meneely,  62  N.  Y.  327,  it  is  sufficient  to  say  in  this  case  that  it  is 
not  in  point 

While  fully  concurring  with  the  main  features  of  the  judgment, 
we  nevertheless  think  the  complaint  of  the  appellant,  that  the 
judgment  is  too  broad,  is  well  founded.  It  is  certainly  more 
comprehensive  than  either  the  decision  or  the  opinion  of  the  trial 
court  We  find  no  authority  in  this  record  for  holding  that  the 
defendant  may  not  manufacture  and  sell  hooks  and  eyes  of  the 
character  which  it  was  manufacturing.  Nor  are  we  able  to  find 
any  basis  for  the  claim  that  the  plaintiffs  have  the  exclusive  light 
to  the  use  of  cards  to  hold  hooKs.  In  so  far  as  the  judgment  re- 
strains the  defendant  from  using  the  words  "  DeLong,**  the  judg- 
ment should  be  affirmed,  but  it  should  not  embarrass  the  defend- 
ant in  any  honest  effort  which  it  may  hereafter  make  to  put  its 
goods  upon  the  nuirket  in  a  manner  which  shall  not  have  the 
effect  of  persuadinjg  customers  that  the  defendant's  goods  are  the 
manufacture  of  the  plaintiffs.  It  would  seem  as  if  its  present 
form  might  have  that  effect  Therefore  the  judgment  should  be 
modified  by  inserting  between  the  word  "restrain  "  and  the  word 
"and,"  at  the  end  of  the  first  adjudication  in  the  judgment,  the 
following :  "  But  nothing  herein  shall  operate  to  prevent  the  de- 
fendant from  manufacturing  and  selling  hooks  and  eyes  put  up 
in  any  form  which  shall  not  violate  the  trade-mark  of  the  plaint- 
iffs, or  have  the  effect  to  induce  the  ordinary  purchaser  to  buy 
defendant's  goods,  believing  them  to  be  manufactured  by  the 
plaintiff." 

We  do  not  find  in  the  complaint  any  allegation,  nor  in  the  rec- 
ord any  testimony,  as  to  the  value  of  the  subject-matter  involved 
in  this  suit  The  extra  allowance,  therefore,  seems  to  have  been 
without  authority,  and  the  appellant  is  entitled  to  a  modification 
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of  the  judgment  in  that  respect  Hanover  Fire  Ins,  Co,  v.  Oerma- 
nia  Fire  Ins.  Co.,  138  N.  Y.  252 ;  62  St.  Rep.  334 

The  iudgment  should  be  modified  in  accordance  with'  this  opin- 
ion, and,  as  modified,  affirmed,  without  costs. 

All  concur. 


New  York  LandImprovement  Company,  App'lt,  v.  William 
S.  Chapman,  Resp't 

(New  Fork  Superior  Court,  General  Term,  FOed  October  t4, 1895,) 

Appeal— Dismissal. 

Where  no  order  has  been  made  directing  the  filing  of  the  same,  or  de- 
claring the  case  abandoned,  the  respondent  is  not  in  a  position  to  demand 
the  unconditional  dismissal  of  the  appeal  for  want  of  prosecution,  but  he 
is,  in  case  the  appellant  is  guilty  of  laches  in  neglecting  to  proceed,  enti- 
tled to  arouse  him  to  action  and  compel  him  to  prosecute  or  abandon  the 
appeal. 

Appeal  from  a  judgment  entered  on  a  verdict  directed  for 
plaintiff. 

Burton  N.  Harrison,  for  motion ;  Parrish  Jk  PendleUm,  op- 
posed. 

Per  Curiam. — Upon  a  trial  of  the  issues,  had  on  December 
10, 1891,  the  judge  presiding  directed  a  verdict  for  the  defendant, 
on  which  judgment  was  shortly  thereafter  entered  tor  $442.65 
costs.  The  plaintiff  thereupon  appealed  to  the  general  term.  A 
case  on  appeal  was  served,  to  which  amendments  were  proposed 
by  the  respondent  Notice  was  given  that  the  case  and  amend- 
ments would  be  presented  to  the  trial  judge  for  settlement  on  a 
day  named.  An  adjournment  was  had,  by  consent  of  the  respec- 
tive attorneys,  until  December  12,  1892.  On  the  day  preceaing 
the  last-mentioned  date  the  respondent's  attorney  died,  and  the 
appellant,  in  consequence,  did  not  proceed  witn  the  proposed 
settlement  Indeed,  the  death  of  the  respondent's  attorney  sus- 
pended all  further  proceedings  until  another  attorney  was  substi- 
tuted, or  until  thirty  days  after  service  of  notice  ou  the  client  to 
appoint  a  new  attorney.  Code,  §  65.  No  such  notice  was  given. 
On  April  9,  1895,  Burton  N.  Harrison  was,  by  order  duly  entered 
and  served,  made  the  attorney  of  record  for  the  defendant  The 
plaintiff  was  then  in  a  position  to  proceed,  but  nevertheless  re- 
mained passive.  No  order  has  been  made  directing  the  filing  of 
the  case,  or  declaring  the  case  abandoned.  Sup.  Ct  Rule  6. 
Hence  the  respondent  is  not  in  a  position  to  demand  the  uncon- 
ditional dismissal  of  the  appeal,  but  he  is  entitled-  to  arouse  the 
plaintiff  to  action,  and  compel  it  to  prosecute  or  abandon  the 
appeal.  The  plaintiff  has  not  prosecuted  with  proper  diligence, 
and  is  guilty  of  laches  in  neglecting  to  renotice  the  case  for  set- 
tlement after  the  substitution  of  Mr.  Harrison,  in  April  last 
While  the  death  of  the  defendant's  former  attorney  suspended 
proceedings,  the  suspension  was  temporary  only,  and  ceased  on 
the  service  of  the  order  appointing  the  new  attorney.      The  duty 
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Yrro  Tbassblli  et  al,  Resp'ts,  v.  Richard  H.  Allen,  as  Sur- 
viving Partner,  eta,  App'lL 

(New  T<yrk  Superior  Court,  General  Term,  Filed  October,  1896.) 

TsulL— Calendar. 

Where  the  complaint  states  a  legal  and  equitable  cause  of  action,  and 
defendant,  without  claiming  a  jury  trial,  insists  that  the  cause  should  go 
on  the  equity  calendar,  it  is  error  to  grant  plaintiff's  motion  to  place  it  on 
the  clerk  s  calendar. 

Appeal  from  an  order,  denying  defendant's  motion  to  dismiss 
the  complaint  for  an  reasonable  neglect  on  plaintiff's  part  to  prose- 
cute the  action,  and  for  judgment  accordingly. 

Sirong  Jc  Oadwalader^  for  app"  t ;  DTfo,  Rtiebsainen  Jc  Cochran^ 
for  resp  ta 

Per  Curiam. — Upon  the  facts  presented,  no  sufficient  reason 
exists  for  disturbing  the  order  denying  defendant's  motion  to  dis- 
miss the  complaint  for  want  of  prosecution,  and  for  judgment 
accordingly.  Upon  all  the  facts  disclosed,  there  clearly  was  no 
abuse  of  judicial  discretion.  That  motion  having  been  properly 
disposed  of,  the  plaintiffs  had  the  right  to  have  the  case  restored 
to  the  calendar. 

The  plaintififs  motion  was  according  to  the  prayer  contained  in 

the  affiaavit  upon  which  it  was  founded, — "  that  an  order  may  be 

made  herein  restoring  this  action  to  the  calendar  for  trial ; "  but 

in  the  notice  of  motion,  accompanying  the  said  affidavit,  plaintiff's 

attorney  asked  "  for  an  order  placmg  the  above  entitled  action  on 

the  clerk's  calendar.  **     The  order,  as  entered,  provides  "  that  the 

case  be  placed  upon  the  clerk's  calendar  of  this  court"  As  matter 

of  fact,  the  case  had  been  noticed  for  trial  at  special  term  at  a 

time  at  which  there  was  no  separate  eauity  term  in  this  court, 

and  a  note  of  issue  had  been  duly  filea,  pursuant  to  Vhich  the 

<aae  had  appeared  upon  the  special   term  calendar ;  and  the  case 

had  been  repeatedly  called  in  its  order  upon  said  calendar,  and, 

after  many  adjournments,  had  been  marked  off.    No  other  notice 

<rf  trial  had  ever  been  given,  nor  any  other  note  of  issue  filed, 

except  as  stated.     At  the  time  of  the  motion  the  court,  under  its 

roles,  had  a  separate  equity  term,  and  the  equity  calendar  had 

taken  the  place  of  the  former  special  term  calendar.    Under  these 

circumstances,  the  case  should  have  been  ordered  to  be  plac^ 

^pon  the  equity  calendar.     On  the  other  hand,  an  inspection  of 
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of  proceeding  with  the  appeal  according  to  prescribed  practice  v^ 

was  revived,  and  the  plaintiff  was  called  upon  to  act     In  view  of  ;^ 

the  almost  inexcusable  neglect  to  proceed,  the  defendant's  motion  ^ 

to  dismiss  the  appeal  must  be  granted,  with  costs,  unless,  within  ^ 

five  day^  after  service  of  the  order  to  be  entered  herein,  the  >j^ 

plaintifif  causes  the  case  and  amendments  to  be  submitted  to  the  j 

trial  judge  for  settlement,  and  pays  $10  costs  of  motion  ;  in  which  -3, 

event  the  motion  will  be  deni^,  without  costa  S 
All  concur.                                                                                                  -    '' 
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the  complaint  shows  that  at  proceeds  upon  two  causes  of  action  ; 
the  first  being  one  at  law,  and  the  second  being  an  equitable  one. 

The  consequence  is  that  if  the  defendant  has  not  already 
waived  his  rignt  to  have  the  common-law  action  tried  by  a  jury, — 
as  to  which  the  record  is  not  clear, — and  at  the  proper  time,  and 
in  the  proper  manner,  should  insist  upon  a  jury  trial  of  that  part 
of  the  case,  that  branch  of  the  litigation  would  have  to  be  sent  to 
a  jury  term,  and  in  that  event  a  direction  to  place  the  case  upon 
the  clerk's  calendar  for  that  purpose  would  be  proper.  But  that 
question  is  not  now  before  us,  because,  so  far,  the  defendant  bas- 
net raised  the  point,  and  on  this  appeal  has  contended  that 
the  case,  as  a  wnole,  should  have  been  ordered  upon  the  equity 
calendar.  Moreover,  the  whole  controversy  cannot  be  deter- 
mined by  a  jury. 

Under  all  the  circumstances,  as  they  appear  before  us,  the  two 
appeals  should  be  disposed  of  as  follows,  viz:  The  order  denying 
defendant's  motion  to  dismiss  the  complaint  for  want  of  prosecu- 
tion, etc.,  should  be  affirmed,  with  costs  and  disbursementa  The 
order,  made  upon  plaintiffs'  motion,  directing  the  case  to  be  placed 
upon  the  clerk's  calendar,  should  be  modified  so  as  to  read,  "upon 
the  equity  calendar  of  the  court";  and  as  thus  modified  it  should 
be  amrmed,  without  costa 


In  the  Matter  of  the  Application  by  Henry  J.  Semken  for  Per- 
emptory Writ  of  Mandamus,  etc, 

{New  York  Oommon  FUas,  Special  Term,  Filed  July,  1896.) 

Obrtiorari— Excise— LicBNBB. 

In  the  absence  of  some  statutory  provision  to  that  effect,  the  New  York 
City  Court  is  without  jurisdiction  to  ffrant  a  writ  certiorari  to  review  an 
adverse  determination  of  the  bolird  oi  excise  of  the  city  of  New  York  upon 
an  application  for  a  license. 

Application  for  a  peremptory  writ  of  manadamua 
Browne  &  Sheehan,  for  motion ;  James  M,   FitzsimonSy  in  pra 
per.  ' 

BiscHOFF,  J. — In  the  absence  of  some  statutory  provision  to 
such  an  effect,  the  city  court  of  New  York  is  without  jurisdiction 
to  grant  a  writ  of  certiorari  to  review  an  adverse  determination  of 
the  board  of  excise  in  the  city  of  New  York  upon  an  application 
foi*  a  licensa  People  v.  Board  of  Excise  of  City  of  New  York,  3 
St  Rep.  253.  Assuming  that  the  city  court  ol  New  York  is  a 
"city  court,"  within  the  meaning  of  section  1  of  chapter  481  of  the 
Laws  of  1893,  still  jurisdiction  to  grant  the  writ  is  not  apparent 
The  statute  alluded  to  provides  that  a  writ  of  certiorari  **may  be 
made  returnable  to  and  the  cause  heard  by  a  city  court,"  but  no- 
where empowers  the  city  court  to  grant  or  issue  the  writ  Motion 
denied. 
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Charlotte    R    Hosmer,   Pl'flf,    v.   James  M.    Gano   et   al^ 

Def^ts. 

(New  York  Gammon  Plean,  Special  71»w,  Filed'  October,  1896.) 

Mobtgaqb—Forbclosurb—Rbfbrbb— Compensation. 

a  referee,  appointed  to  sell  upon  a  foreclosure  sale,  under  section  8207 
of  the  Code,  as  amended  by  chap.  241  of  1895,  is  not  entitled  to  compensa- 
tion to  exceed  flftj  dollars,  unless  the  proceeds  of  the  sale  which  actually 
come  into  his  hands  and  for  which  he  is  accountable,  amount  to  ten 
thousand  dollars  in  cash,  though  the  price  bid  exceed  that  sum. 

Action  to  foreclose  a  mortgaga  The  referee  appointed  to 
make  the  sale  on  foreclosare  of  the  mortgage  moves  to  have  his 
compensation  fixed. 

Eiward    EL    Hawke,   Jr.,   for   motion;    James    It    Marvin^ 


GiEGERiCH,  J. — This  is  an  application  to  fix  the  compensation 
of  a  referee  upon  sale  of  real  property,  pursuant  tos^tion  8297  of 
the  Code  of  Civil  Procedure,  as  amended  by  chapter  241  of 
the  Laws  of  ,1895,  which,  among  other  things,  provides: 

"A  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose 
a  mortgage,  exceed  fifty  dollars  unless  the  property  sold  for 
ten  thousand  dollars  or  upwards,  in  which  event  the  referee 
may  receive  such  additional  compensation  as  to  the  court  may 
seem  proper,  or  in  any  other  cause  live  hundred  dollars.'' 

It  appears  from  the  referee's  report  of  sale  that  the  •  mort- 
gaged premises,  consisting  of  two  lots  of  land,  were  sold  in 
separate  parcels,  and  realized  together  the  sum  of  $47,000;  that 
the  same  were  sold  subject  to  certain  liens;  and  that  the  referee, 
after  allowing  the  purchaser  out  of  the  total  purchase  price  the 
amount  of  incumbering  charges,  aggregating  |44,077.60,  received 
and  was  actually  accountable  for  the  sum  of  $2,922.40  only. 
It  seems  to  me  that  the  legislature,  by  the  act  in  question,  in- 
tended to  give  additional  compensation  only  in  cases  where 
the  referee  actually  received  ana  was  accountable  for  $10,000  or 
more  in  cash.  Inasmuch  as  the  referee,  herein  did  not  receive 
nor  was  he  at  any  time  accountable  for  such  sum,  I  think,  un- 
der the  circumstances,  that  he  is  not  entitled  to  a  larger  amount 
than  $50  as  his  compensation.     I  therefore  fix  it  at  that  sum. 


Thb  Pboplb,  Pl'ff,  t;.  Nathan  Connors  et  oL,  Defta 

((hurt  cf8emon9,  New  York  County,  Filed  July,  1895,) 

ClDflHAL  LAW— IkDIOTMBNT— LB88  0FPKN8E. 

Upon  the  trial  of  an  iodictmeot  for  murder,   the  defendant  cannot  be 
convicted  of  an  assault. 

John  R  FeUows,  Dist  Atty.,  and  Francis  V,  &  Oliver,  Asst 
Dist  Atty.,  for  People ;  Frederick  B,  House  and  Abraham  Levy^ 
for  def  ts. 

&r.  Rep.,  Vol.  LXX.        22 
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GoFF,  Recorder  (orally). — Gentlenieu  of  the  jury:  Counsel  for 
the  defense  and  the  people  have  unthinkingly  anticipated  a  condi- 
tion of  the  case  that  has  not  arisen.  There  is  no  such  question  be- 
fore the  court,  though  I  have  been  enlightened  by  argument  on 
both  sidea  The  real  question  here  presented  is  whether  or  no  there 
is  suflScient  testimony  in  this  case  to  go  before  the  jury  upon  the 
point  of  issue  raised  by  the  district  attorney,  to  wit,  the  crime  of 
manslaughter  in  the  second  degree ;  and  that  is  the  question  that 
I  have  to  determine,  and  that  is  the  only  issue  that  has  been  pre- 
sented to  this  jury,  and  that  is  the  only  issue  upon  which  testi- 
mony has  been  taken.  That  was  the  cnallenge  ot  the  prosecution, 
and  the  defense  accepted  that  challenge,  and  upon  the  issue  grow- 
ing out  of  that  challenge  all  the  testimony  that  has  been  taken  has 
been  submitted.  Now,  what  does  the  defense  dq,  the  prosecution 
having  closed  its  case  ? 

Mr.  House :  We  ask  your  honor  to  advise  the  jury  to  acauit, 
upon  the  ground  that  there  is  no  evidence  here  to  show  that  tnese 
defendants,  or  any  of  them,  have  committed  the  crime  of  man- 
slaughter in  the  second  degree. 

The  Court:  What  does  the  district  attorney  say  to  that 
motion  ? 

Mr.  Oliver :  If  the  court  pleases,  the  district  attorney  says,  in 
answer  to  that,  that  he  agrees  with  counsel  for  the  defense  that  there 
is  no  sufficient  evidence  to  go  to  the  jury  on  the  crime  of  man- 
slaughter in  the  second  degree,  but  that  there  is  sufficient  evidence. 

The  Court:  No;  that  will  do.  Gentlemen  of  the  jury,  upon 
the  motion  made  by  the  defendant,  and  uncontested  by  the  pros- 
ecution, but  conceded  by  the  prosecution,  that  there  is  no  testimony 
before  you  to  warrant  the  submission  to  you  of  the  question  of  the 
guilt  or  innocence  of  these  defendants  of  the  crime  of  manslaughter 
in  the  second  degree,  I  decide  that  that  motion  must  be  granted, 
because  there  is  no  sufficient  testimony  before  you  to  warrant  the 
submission  to  you  of  the  question  of  the  guilt  or  innocence  of  the 
defendants  of  the  crime  of  manslaughter  in  the  second  degi-ee. 
What  does  the  district  attorney  do?  Is  there  any  reason  why 
these  defendants  should  not  be  discharged  ? 

Mr.  Oliver  :  The  district  attorney  maintains  now,  as  before, 
that,  although  the  court  has  ruled  that  there  is  no  evidence  upon 
which  the  charge  of  manslaughter  in  the  second  degree  might  be 
considered  by  the  jury,  still  the  people  have  proof  that  an  assault 
has  been  committed  upon  this  man  ;  and  on  the  evidence  before 
the  jury  now  of  that  assault  the  district  attorney  maintains  that 
the  jury  ought  to  be  allowed  and  directed  to  take  into  considera- 
tion such  testimony,  as  to  whether  an  assault  has  been  committed 
or  not 

The  Court :  What  has  the  defense  to  say  to  the  motion,  with- 
out argument  ^o  forma. 

Mr.  Levy :  I  ask  that  the  verdict  be  first  rendered  acquitting 
the  defendants,  and  then  I  say  that  the  lesser  crime  is  merged  in 
the  greater ;  and,  by  the  acquittal  of  the  defendants  of  manslaugh- 
ter in  the  second  degreee,  I  contend  that  the  entire  matter  is  dis- 
posed of. 
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The  Court:  Now,  I  will  decide  the  motion  made  by  the  dis- 
trict attorney.  Gentlemen,  as  far  as  I  am  informed  by  the  very 
interesting  argument  of  counsel  on  either  side,  there  has  been  no 
authority  cited  directly  in  point  which  I  could  follow  as  a  prece- 
dent in  this  state ;  and  I  am  therefore  compelled  to  decide  the 
question  upon  principle,  as  derived  from  the  language  of  the  stat- 
utes Section  278  of  the  Criminal  Code  provides :  "The  indict- 
ment must  charge  but  one  crime  and  in  one  form,  except  as  in  the 
next  section  provided."  This^indictment  charged  but  one  crime, 
aud  that  is  murder  in  the  first  degree ;  and  it  sets  forth  that  by 
certain  means  the  death  of  the  deceased  was  accomplished,  and 
that  of  the  wounds  and  injuries  which  lie  received  he  died.  Sec- 
tion 279,  referred  to  in  section  278,  provides :  "The  crime  may 
be  charged  in  separate  counts  to  have  been  committed  in  a  differ- 
ent manner,  or  by  different  means ;  and  where  the  acts  complained 
of  may  constitute  different  crimes,  such  crimes  may  be  charged  in 
separate  counta"  There  is  but  one  charge  in  this  indictment,  and 
tha  charges  the  crime  to  have  been  committed  in  but  one  way, 
and  that  is  by  violence  ;  that  death  was  accomplished  by  violence; 
and  therefore  the  indictment  does  not  come  under  section  279. 
Therefore  we  have  to  treat  the  inductment  as  being  found  exclu- 
sively under  the  terms  of  section  278,  which  provides :  "The  in- 
dictment must  charge  but  one  crime  and  in  one  form,  except  as  in 
the  next  section  provided."  So  we  have  to  Lieat  the  indictment 
in  that  wav  under  that  section. 

I  considfer  that  one  object,  if  not  the  principal  object,  of  the 
criminal  laws  of  this  state  was  to  reach  definitiveness  and  certainty 
of  procedure,  and  to  abolish,  as  far  as  possible,  the  somewhat 
cumbersome  forms  of  procedure  that  had  grown  up  under  the 
common  law ;  and  I  take  it,  therefore,  that  section  278  was  meant 
directly  to  accomplish  that  object ;  that  is,  that  the  indictment 
should  charge  but  one  crime,  and  in  but  one  form  ;  and  the  pur- 
pose of  that,  as  nray  be  appreciated  by  all  students  of  criminal  law 
and  its  history,  was  to  protect  defendants  from  being  brought  into 
court  upon  one  indictment,  and,  practically  speaking,  being  tried 
upon  another;  the  purpose  being  to  apprise  the  defendant  of  the 
crime  charged  against  nim,  to  give  him  an  opportuntty  .to  prepare 
his  defense  to  meet  that  crime,  and  no  other ;  and  that  the  old 
custom,  which  had  brought  with  it,  in  many  cases,  so  much  in- 
justice, where  the  defendant  may  have  been  brought  into  court 
under  one  indictment,,  and  practically  speaking,  convicted  of  a 
crime  not  mentioned  or  embraced  in  that  indictment,  should  be 
abolished.  Therefore,  I  take  that  principle  as  the  guiding  prin- 
ciple for  me  in  deciding  this  motion.  There  is  but  one  crime 
charged,  and  these  defendants  were  called  upon  to  meet  but  one 
accusation,  to  wit,  the  murder  of  the  deceased  person.  It  is  true 
that  section  444  provides  :  "Upon  an  indictment  for  a  crime  con- 
sisting of  different  degrees,  the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto:),  or  of  an  attempt  to  commit  the  crime." 
You  must  mark  the  language  of  that  section,  "consisting  of  differ- 
ent degrees."    A  jury  may  find  the  defendant  guilty  of  a  lesser 
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degree  of  which  that  crime  consists.  Section  445  provides :  *'Ia 
all  other  cases,  the  defendant  may  be  found  guilty  of  any  crime, 
the  commission  of  which  is  necessarily  included  in  that  with  which 
he  is  charged  in  the  indictment."  Now,  the  language  of  this  sec- 
tion, "in  all  cases,"  must  necessarily  exclude  cases  where  the  crime 
consists  of  diflEerent  degrees.  They  are  expected  by  the  language 
of  section  445  ;  because,  if  they  were  not  excepted,  the  language 
"other"  would  not  be  used.  In  other  cases,  where  crimes  do  not 
consist  of  different  degrees,  and  where  the  act  charged  is  included 
in  that  which  is  charged  in  the  indictment,  the  defendant  maybe 
found  guilty  of  any  crime  embraced  in  that  indictment 

Does  murder  consist  of  different  degrees?  If  it  does  consist  of 
different  degrees,  it  is  necessarily  excluded  from  the  operations  of 
section  445.  Homicide,  of  course,  is  murder,  and  it  includes  all 
the  degrees  of  murder.  Homicide  is  defined  as  the  killing  of  one 
human  being  by  the  act,  procurement,  or  omission  of  another. 
Murder  cannot  exist  without  being  homicide,  because  its  definition 
is  the  killing  of  one  human  being  by  another.  Section  180,  Pen. 
Code,  defines  homicide  as  either  —  First,  murder;  second,  man- 
slaughter ;  third,  excusable  homicide ;  and,  fourth,  justifiable 
homicide.  There  are  four  primary  degrees  embraced  in  the 
definition  of  homicide, — muraer,  manslaughter,  and  excusable  or 
justifiable  homicide.  Other  sections  subdivide  murder  into  the 
firat  and  second  degrees  of  murder,  and  those  degrees  must  be 
included  in  the  degree  of  murder.  Other  sections  subdivide  man- 
slaughter into  two  degrees, — manslaughter  in  the  first  degree  and 
manslaughter  in  the  second  degree ;  and  those  degrees  must  be 
included  in  the  degree  of  manslaughter.  Therefore  the  two  sub- 
divisions of  murder  must  be  embraced  in  the  degree  of  murder, 
and  the  two  subdivisions  of  manslaughter  must  be  embraced  and 
included  in  the  degree  of  manslaughter;  and,  murder  and  man- 
slaughter being  degrees  of  homicide,  I  rule  that  they  are  but 
degrees  of  one  crime.  I  therefore,  upon  principle,  and  without 
the  light  of  precedent  in  point,  or  witnout  controlling  authority, 
decide  that  this  indictment  being  for  a  crime,  to  wit,  the  crime  of 
murder,  and  that  crime  consisting  of  several  degrees,  to  wit,  the 
crime  of  nfurder  in  the  fii'st  degree,  the  crime  of  murder  in  the 
second  degree,  the  crime  of  manslaughter  in  tlie  first  degree,  and 
the  crime  of  manslaughter  in  the  second  degree,  the  proof  is 
confined  to  evidence  embracing  any  of  those  minor  degrees;  jind 
that,  there  being  no  evidence  before  this  jury  to  sustain  a  judgment 
of  conviction  for  any  of  these  degrees  of  homicide,  no  other  crime 
can  be  submitted  for  the  consideration  of  this  jury ;  and  I  advise 
this  jury  to  acauit  these  defendants  of  the  crime  charged  in  this 
indictment,  and  of  its  constitutent  degrees. 

Verdict,  "Not  guilty." 
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Elizabeth  A.  Culliford,  Pl'ff,  v.  Theodore  A.  Walzeb  et 

al,  Def  ts. 

(Supreme  ChuH,  Circuit,  Boeldand  County,  IMed  July,  1895.) 

Pabtt— Bail  bond. 

Where,  after  the  defendant  has  procured  hU  release  from  arrest  in  a 
civil  action  by  giving  ball,  judgment  is  rendered  against  him  and  affirmed 
at  general  term,  but  the  appeal  to  the  court  of  appeals  is  dismissed,  and 
undertaking  cancelled,  and  the  sureties  in  the  undertaking  on  appeal  to  the 
general  term  pay  the  amount  of  the  original  and  appeal  Judgments,  the 
pldntiff  in  the  bail  bond,  who  obtains  a  judgment  of  affirmance  on  a  sub- 
sequent appeal  to  the  court  of  appeals,  is  entitled  to  be  deemed  the  real 
ptitj  in  interest  to  bring  an  action  on  the  bail  bond  for  himself  and  as 
trustee  for  the  sureties  in  the  general  term  appeal  undertaking,  insterd  of 
each  bringing  a  separate  action  thereon. 

AcnoN  on  bail  bond. 

Spiegetberg  <t  Wise,  for  pUflE ;  John  A.  Chow,  for  def  ts. 

Gatnor,  J. — ^In  an  action  by  this  plaintiff  against  one  Gtid  in 
the  superior  court  of  New  York  City,  the  said  defendant  therein 
was  taken  under  an  order  of  arrest,  and  released  on  $1,000  bail 
Thereafter  judgment  was  obtained  against  him  therein  for 
$1^38.90.  On  appeal  therefrom  to  the  general  term,  he  gave  an 
undertaking  staying  execution.  Judgment  of  affirmance  and  for 
$105.68  costs  followed.  Culliford  v.  G^ad,44  St  Rep.  222.  An  appeal 
was  taken  to  the  court  of  appeals,  and  execution  was  stayed  thereon 
antil  April  1,  1892,  when  the  undertaking  affecting  the  stay  was 
canceled  for  fraud  in  the  giving  thereof,  by  an  order  of  the 
superior  court;  and,  on  April  28d  following*  the  appeal  was 
dismissed  by  the  court  of  appeals,  and  a  judgment  tor  $88.18 
costs  entered  thereon.  Meanwhile,  on  April  19th,  executions 
against  property  had  been  issued  upon  the  said  first  two  judg- 
ments, and  on  April  25th  a  like  execution  was  issued  on  the 
third  judgment  On  April  29th  all  of  these  executions  were 
returned  unsatisfied.  The  said  defendant  perfected  a  new  appeal 
to  the  court  of  appeals  thereafter,  viz.  May  11,  1892,  by  service 
of  a  new  notice  of  appeal  and  undertaking  to  stay  execution  of 
the  judgments.  But  on  May  10th  the  plaintiff  had  begun  an 
action  on  the  undertaking  given  on  the  appeal  to  the  general 
term.  Only  one  of  the  sureties  was  served,  and  on  June  1st 
judgment  was  taken  against  him  on  default  for  the  amount  of  the 
said  two  first  judgments  and  costs,  viz.  $1,573.64.  Execution 
thereon  was  at  once  issued,  but  it  was  withdrawn  after  the  sheriff 
had  advertised  property  for  sale,  and  the  amount  of  the  judgment 
was  paid  on  or  about  August  80, 1892.  At  the  time  this  judgment 
was  entered,  and  the  execution  was  issued,  and  the  money  paid, 
the  stay  on  the  said  second  appeal  to  the  court  of  appeals  was 
operative  This  second  appeal  to  the  court  of  appeals  resulted,  on 
October  6,  1893,  in  a  judgment  of  affirmance  and  for  $110.34  costs. 
Execution  thereon  was  issued  and  returned  unsatisfied,  and  then, 
on  March  11,  1893,  executions  against  the  person  on  all  four 
judgments  were  issued,  and  they  were  returned  "Defendant  not 
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found,"  on  March  30th.  Thereupon  tliis  action  was  begun  by  the 
plaintiff  in  the  said  action  against  Gad  against  the  surieties  in  the 
bail  undertaking  to  recover  the  $1,000  bail.  The  said  undertaking 
covers  not  merely  the  principal  judgment  in  that  action,  but  also 
the  said  three  succeeding  judgments  for  costs  on  the  several  appeals. 
Appleby  v.  Robinson^  44  Barb.  316.  It  follows  that  the  plaintiff 
is  entitled,  at  all  events,  to  recover  herein  the  amount  of  the  last 
two  judgments,  viz.  one  for  $38.18,  and  the  other  for  $110.34; 
for  tliese  were  not  included  in  his  action  upon  the  unplertaking 
on  appeal  to  the  general  term,  and  remain  unpaid.  In  respect  of 
the  other  two  judgments,  they  were  embraced  in  the  said  action. 
The  surety  against  whom  the  judgment  therein  was  obtained 
became  vested,  upon  payment  thereof,  with  the  right  of  subroga- 
tion to  the  rights  of  this  plaintiff  under  the  said  two  judgments, 
to  look  for  indemnity  to  the  said*  bail  undertaking  of  these 
defendants.  But,  in  place  of  so  subrogating  himself,  he  consented 
that  the  said  judgments  should  stand  in  the  name  of  the  plaintiff, 
and  that  the  rights  and  remedies  thereunder,  and  also  common  to 
the  plaintiff's  two  later  judgments,  should  be  enforced  by  the 
plaintiff.  I  think  this  may  be  done,  and  that  the  plaintiff  is  to  be 
deemed  herein  the  real  party  in  interest  to  bring  tnis  action  upon 
the  said  bail  undertaking  in  whole,  the  proceeds  to  be  received 
partly  as  his,  and  partly  as  trustee  for  the  said  surety  on  the  ap- 
peal undertaking,  instead  of  each  bringing  a  separate  action 
thereon.  Madison  Square  Bank  v.  Pierce^  137  N.  Y.  444 ;  51  St. 
Rep.  175.  The  bail  are  primarily  answerable  to  the  plaintiff  for 
$1,000  upon  their  undertaking,  and  the  equities  between  him  and 
the  said  surety  on  the  appeal  undertaking  do  not  concern  them. 

I  see  nothing  in  the  contention  that  the  sureties  on  appeal  in 
such  a  case  are  primarily  liable,  and  not  entitled  to  subrogation 
to  the  rights  of  the  plaintiff  under  the  first  judgment  to  recover 
of  the  bail  The  primary  liability  is  upon  the  defendant  in  such 
a  case,  and  then  upon  his  bail  if  their  undertaking  be  broken;  and 
the  sureties  upon  appeal,  by  paying  the  amount  of  their  liability, 
are  equitably  subrogated  to  the  plaintiff's  right  to  enforce  the  lia- 
bility of  the  bail. 

Nor  may  the  defendants  herein  object  that  the  judgment  was 
entered  and  the  execution  issued  against  the  said  surety  on  the 
appeal  undertaking  while  the  execution  of  the  judgments  against 
Gad  was  stayed  by  the  second  perfected  appeal  to  the  court  of 
appeals,  for  that  is  no  concern  oi  theirs. 

Judgment  for  plaintiff  for  $1,000. 

Ordered  accordingly. 


Charles  H.  Parke,  Pl'ff,  v.  John  Gilligan,  Deft 

{New  York  City  Cmirt,  Special  Term,  Filed  September,  189$,) 

Pleadings— Defense— Assault. 

Allegations,  In  an  action  for  assault,  that  the  defendant  peaceablj  en- 
tered piaintiflTs  premises  for  the  purpose  of  affecting  an  arrest  for  a  viola- 
tion of  the  excise  law,  which  he  had  reason  to  believe  was  being  comniit- 
ted,  and  that  he  was  assaulted  without  Just  cause  by  fhe  plaintiff  while 
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endeavoring  to  make  such  arrest,  and  that  by  reason  thereof  he  was  led 
to  apprehend  the  plaintiff  for  interfering  with  him  in  the  discharge  of  his 
duties  as  an  officer  and  for  assaulting  him  and  that  the  charges  subse- 
quently made  against  the  plaintiff  and  his  consequent  imprisonment  were 
reasonable  and  just  and  made  in  good  faith,  and  with  reasonable  and  prob- 
able cause  and  that  they  were  made  for  the  sole  purpose  of  preserving  ihe 
public  peace  and  in  conformity  with  law,  constitute  a  complete  jusUficar 
tlon  of  defendant's  acts. 

AOTION  to  recover  damages  for  trespass  and  injury  to  plaintififs 
person.     Plaintiff  demurs  to  defendant's  plea  of  justification. 

Fromme  Brothers^  for  pFflE;  Frances  M,  ScoU,  Oorp.  Counsel, 
for  deft 

BoTTr,  J. — This  action  is  brought  by  the  plaintiff  against  the 
defendant  to  recover  the  sum  of  $2,000  as  damages  for  trespass 
and  injury  to  his  person,  eta  The  complaint  sets  forth  four  dis- 
tinct and  separate  cause  of  action,  viz.:  (1)  Trespass,  (2)  assault, 
(3)  false  imprisonment,  (4)  malicious  prosecution. 

The  first  cause  of  action  charges  the  defendant,  who  is  a  police 
officer,  with  trespass,  in  that  on  or  about  July  6,  1895,  he  unlaw- 
fully, willfully,  illegally,  and  maliciously  forced  in  the  e;itrance 
or  door  leading  to  the  plaintiff's  premises,  a  liquor  store  or  saloon 
at  Na  13  Sixth  avenue,  in  this  city.  The  second  cause  of  action 
charges  the  defendant  with  having  assaulted  the  plaintiff  without 
justification  or  provocation,  after  forcibly  entering  the  said  prem- 
ises as  charged  in  the  first  cause  of  action.  The  third  cause  of 
action  charges  the  defendant  with  having  unlawfully  and  forciblv 
entered  plaintiff's  said  premises  at  the  time  above  stated,  and, 
after  assaulting  the  plaintiff  without  cause  or  justification,  and 
without  charging  him  with  any  offenst,  took  him  by  force  into 
custody,  and  caused  him  to  be  imprisoned,  without  any  cause,  or 
without  any  right  The  fourth  cause  of  action  charges  the  de- 
fendant with  having  falsely  and  maliciouslv,  and  without  reason- 
able or  probable  cause,  charged  the  plaintift  before  a  city  magis- 
trate with  having  committed  the  offense  of  assault,  and  procured 
the  said  magistrate  to  entertain  said  complaint,  and  detain  the 
plaintiff  on  the  said  charge;  that  the  plaintiff  was  put  under 
arrest,  and,  after  an  examination  had,  was  acquitted  of  the  crime, 
and  that  the  prosecution  is  wholly  ended  and  determined  ;  that 
by  reason  of  the  premises  the  plaintiff  suffered  damages  in  the 
amouDt  claimed  by  him. 

The  defendant,  however,  by  way  of  defense,  has  interposed  an 
answer  admitting  that  be  is  a  police  officer,  and  that,  while  in 
oniform,  at  or  about  the  time  stated  in  the  complaint,  he  arrested 
the  plaintiff,  caused  him  to  be  imprisoned,  and  that,  after  exami- 
nation had  upon  the  charges  preferred  by  hira  against  the  plaintiff, 
the  plaintiff  was  acquitted,  and  that  the  prosecution  is  wholly  de- 
termined ;  but  he  denies  the  several  charges  made  against  him, 
and  by  way  of  a  separate  and  distinct  answer  and  defense  to  each 
and  every  cause  of  action  alleged  in  the  complaint  he  avers  that 
he  is,  and  for  a  long  time  has  been,  a  police  officer,  and,  as  such, 
was  under  orders  from  his  superior  officera  to  enforce  the  provis- 
ions of  tlie  excise  laws,  to  prevent  violations  and  arrest  viola- 
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tore  thereof ;  that  early  in  the  morning  of  Jaly  9th,  between  th^ 
houre  of  one  and  five  o^clock,  he  observed  pereons  going  in  and 
oat  of  No.  18  Sixth  avenue,  a  liquor  store  or  saloon,  tnrougb  a 
door  leading  thereto  situated  on  West  Third  street,  and  that  such 
persons,  or  divers  of  them  carried  in  their  hands  small  cans ;  that 
by  reason  thereof  he  was  led  to  suspect  and  believe,  and  did  in 
good  faith  suspect  and  believe,  and  liad  probable  and  reason- 
able cause  for  oelieving,  that  the  statutes  commonly  known  as 
the  "  Excise  Laws  "  were  being  violated ;  that  accordingly,  upon 
the  said  door  beinff  opened  from  the  inside  to  admit  one  of 
said  persons,  the  defendant  entered  the  same,  and  that  there- 
upon the  person  who  opened  the  door  violently  and  maliciously 
forced  him  (defendant^,  with  the  assistance  of  the  plaintiff,  out  on 
the  sidewalk,  the  plaintiff  unlawfully  and  maliciously  grasping 
him  by  the  throat,  and  using  vile  and  abusive  language  towards 
him ;  that  he  thereupon  arrested  and  took  the  plaintiff  into  cus- 
tody, and  immediately  conveyed  him  to  the  police  station  of  the 
Fifteenth  precinct,  and  caused  him  to  be  there  detained ;  that 
thereafter  the  plaintiff  was  taken  before  a  city  magistrate,  chained 
with  having  prevented  the  defendant  from  making  an  arrest,  and 
with  having  assaulted  and  interfered  with  him  while  attempting 
to  discharge  his  duties ;  that  the  magistrate  entertained  the  com- 
plaint, and,  after  examination,  acquitted  the  plaintiff  with  a  warn- 
ing to  him ;  that  the  complaint  and  arrest  were  reasonable  and 
just,  and  made  in  good  faith,  with  reasonable  and  proper  cause, 
and  that  the  same  were  made  for  the  purpose  of  preserving  the 
peace,  and  pursuant  to  the  proper  statutes  and  the  order  of  his 
superior  omcere,  and  that  he  acted  without  malice.  To  the 
matters  thus  set  up  by  way  of  a  separate  and  distinct  defense  the 

1)laintiff  demurs  upon  the  ground  that  the  same  are  insufficient  in 
aw  upon  the  face  thereot 

The  several  charges,  or  either  of  them,  as  made  by  the  plaintiff, 
if  true,  would  render  the  defendant  amendable  to  an  action  for 
damages.  No  officer  has  a  right  to  force  an  entrance  into  any 
premises  for  the  purpose  of  effecting  an  arrest  for  a  misdemeanor 
which  he  may  have  reason  to  suspect  is  beinff  committed  thereon. 
Nor  is  he  authorized  to  make  an  arrest  without  a  warrant  for  a 
misdemeanor  not  committed  in  his  presenca  Code  Cr.  Proc.  § 
177.  If  he  effects  an  entrance  by  force  under  such  ciixsumstances, 
he  may  be  ejected  from  the  premises ;  but  the  person  ejecting  him 
has  no  right  to  use  more  force  than  is  necessary  to  accomplish  that 
purpose.  Nor  is  the  officer  justified  in  arresting  the  peraon  eject- 
ing him  for  an  assault  under  such  circumstances.  The  defendant, 
however,  as  above  shown,  especially  denies  each  of  the  several 
charges  made  against  him.  The  issues  thus  raised  must  neces- 
sarily be  tried  before  the  court  and  a  jury  in  orderly  course  of 
procedure. 

The  questions  to  be  determined  by  the  court  at  present  arise 
upon  the  demurrer  interposed  by  the  plaintiff  to  the  special  or 
separate  defense  set  up  by  the  defendant  in  his  answer,  by  which 
he  shows  that  he  penceably  entered  plaintiff^s  premises  for  th^ 
purpose  of  effecting  an  arrest  for  a  violation  of  the  excise  law, 
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which  offense  he  had  reason  to  believe  was  being  connmitted,  and 
that  he  was  assaulted  without  just  cause  by  the  plaintiff  while  en- 
deavoring to  make  such  an  arrest,  and  that  by  reason  thereof  he 
was  led  to  apprehend  the  plaintiff  for  interfering  with  him  in  the 
discharge  of  nis  duties  as  an  officer,  and  for  assaulting  him ;  and 
the  charges  subsecyiently  made  against  the  plaintiff,  and  his  con- 
sequent imprisonment,  were  reasonable  and  just,  and  made  in 
gooil  faith,  and  with  reasonable  and  probable  cause,  and  they  were 
made  for  the  sole  purpose  of  preserving  the  public  peace,  and  in 
conformity  with  law.  The  plaintiff,  by  demurring,  admits  the 
above  facts  alleged  by  way  oi  separate  defense,  but  it  is  urged  by 
him  that  the  same  do  not  constitute  a  jurisdiction  or  defense. 
Upon  a  careful  examination  of  the  pleadings  and  the  question  of 
law  involved,  I  am  of  the  opinion  that  the  tacts  set  up  oy  way  of 
special  defense,  to  which  plaintiff  has  demurred,  constitute  a  com- 
plete justification  of  defendant's  acts  in  arresting  the  plaintiff  for 
the  assault  committed  upon  him,  and  for  interfering  with  him  in 
the  discharge  of  his  duties  as  an  officer,  and  that  the  same  are 
properly  and  necessarily  pleaded  as  a  defense.  See  Bradner  v. 
Faulkner,  93  N.  Y.  615. 

The  demurrer  must  therefore  be  overruled,  with  costs,  with 
leave  to  the  plaintiff  to  plead  anew  or  amend  on  payment  of  $15 

COStSw 

Ordered  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  the 
Executor  of  Mary  J.  Havemeyer,  Deceased. 

{Surrogate's  Courts  New  York  County,  Filed  August ^  1895.) 

Surrogates — Reference. 

Chapter  688  of  1894,  amending  section  1022  of  the  Code,  does  not  apply 
to  referees  in  the  surrogate's  courts,  so  as  to  relieve  them  from  the  duty 
of  filing  separately  findings  of  fact  and  conclusion  of  law. 

Accounting  by  an  executor.  The  parties  to  the  proceeding 
move  for  an  order  to  send  back  the  report  of  the  referee  for  cor- 
rection, and  to  require  him  to  state  his  findings  of  fact  and  con- 
clusions of  law  separately. 

Butler,  Stillman  &  Huhbard,  for  executor. 

Fitzgerald,  S. — A  referee  was  appointed  herein  by  the  surro- 
gate, under  section  2546  of  the  Code  of  Civil  Procedure,  to  exam- 
ine the  accounts  of  the  executor,  and  to  hear  and  determine  all 
questions  arising  upon  the  settlement  of  said  accounts  which  the 
surrogate  had  power  to  determine.  The  referee  filed  his  report, 
and  also  three  sets  of  proposed  findings  of  fact  and  conclusions 
of  law  which  had  been  passed  upon  by  him  upon  their  sub- 
mission by  the  parties.  The  report  or  decision  does  not  state 
separately  the  findings  of  fact  ana  conclusions  of  law  made  by  the 
referee,  nor  does  it  contain  any  of  the  proposed  findings  of  fact  and 
conclusions  of  law  passed  upon  by  him,  although  they  were  filed 
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with  it  and  the  opinion  of  the  referee  in  this  oflSce.     This  is  a 
motion  made  by  parties  in  interest  for  an  order  sending  the  report 
or  decision  back  for  correction,  and  directing  the  referee  to  state 
therein  separately  the  facts  found,  and  the  conclusions  of  law, 
and  also  to  embody  and  include  therein  all  the  findings  of  fact 
and  conclusions  of  law  heretofore  foilnd  by  hi«i  at  the  request  of 
either  or  any  of  the  parties  therein.     Section  1022,  prior  to  its 
amendment  by  chapter  688  of  the  Laws  of  1894,  provided  that 
the  court  or  referee,  in  making  a  decision  upon  triaj  of  the  whole 
issues  of  fact,  must  state  separately  the  facts  found,  and  the  con- 
clusions of  law.    Section  2546,  at  the  time  of  such  amendment,  de- 
clared— and  it  has  never  since  been  changed — that  the  provisions 
of  the  Code  applicable  to  a  reference  by  the  supreme  court  apply 
to  a  reference  by  this  court,  so  far  as  they  can  be  anplied  in  sub- 
stance, without  regard  to  the  form  of  the  proceeamg.     Section 
1022,  as  amended,  provides  that  the  court  or  referee,  u{x)n  the 
trial  of  the  whole  issues  of  fact,  may  file  a  decision  stating  con- 
cisely the  grounds  upon  which  such  issues  have  been  decided,  and 
direct  the  judgment  to  be  entered  thereon.     It  is  claimed  thiTt 
under  sections  2546  and  1022,  as  amended,  the  referee  herein  is 
not  required  to  make  findings  of  fact  and  conclusions  of  law.   The 
claim,  I  think,  is  untenable.     Section  2545  requires  the  surrogate, 
upon  the  trial  of  an  issue  of  fact,  to  file  in  his  office  his  decision  in 
writing,  which  must  state  separately  the  facts  found,  and  the  con- 
clusions of  law.     It  would  be  highly  improbable  to  suppose  that 
the  legislature,  by  the  amendment  mentioned,  intended  to  create 
the  anomalous  condition  of  relieving  referees  appointed  by  this 
court  from  making  the  findings  which  are  exact«i  from  the  court 
itself.     The  purpose  was,  no  doubt,  to  simplify  and  improve  the 
practice,  for  the  benefit  of  the  courts  mentioned  in  section  1022, 
as  well  as  for  the  benefit  of  referees  appointed  by  such  courts ; 
and  these  courts  are  indicated  by  section  3347,  subd.  7,  of  the 
Code.     I  think  the  application  of  the  amendment  is  confined  to 
these  last-mentioned  courts,  and  has  no  reference  to  this  court  or 
its  referees.     The  referee  should  also  embody  in  his  decision  all 
the  findings  of  fact  and  conclusions  of  law  found  by  him  at  the 
request  of  any  of  the  parties.     Nobis  v.  PoUock^  26  St  Bep.  156  • 
Sckultheis  v.  Mclnemy,  37  id.  537. 
Application  grant^ 


In  the  Matter  of  Application  to  Subject  to  the  Transfer  Tax  the 
Estate  of  Lydia  C.  Ray,  Deceased. 

(Surrogates  (hurt,  Madison  County,  FiM  July,  1895.) 

Tax— Transfer— Exemption. 

Section  2,  chap.  899  of  1892,  which  exempts  from  the  provisions  of  the 
transfer  tax  law  a  legacy  to  the  husband  of  a  daughter  of  testator,  includes 
the  husband  of  a  deceased  daughter,  though  he  has  remarried. 

Procei5:dinq  to  subject  to  the  transfer  tax  the  estate  of  Lydia 
C.  Hay,  deceased. 

J/.  E  BarloWj  for  George  H.  Munger. 
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Kennedy,  S. — Lydia  C.  Ray  died  at  Canastota,  in  this  county, 
May  12,  1898,  leaving,  her  surviving,  neither  husband  nor  de- 
scendants. She  left  personal  property,  the  value  of  which',  after 
deducting  the  payment  of  debts  and  funeral  expenses,  amounted 
to  the  sum  of  $9,353,  and  real  estate  of  the  value  of  $450.  She 
left  a  will  dated  March  24,  1885,  bequeathing  and  devising  the  use 
of  all  her  property  to  her  son-in-law,  George  H.  Munger,  with  the 
right  to  appropriate  so  much  of  the  principal  as  circumstances 
might  require  for  his  comfort,  convenience  and  support ;  the  re- 
roainder,  at  his  death,  to  go  to  Colgate  University.  Munger  mar- 
ried the  only  child  of  the  testatrix  in  1863.  This  daughter  died 
April  12,  1879,  leaving  no  children.  From  the  death  of  Mrs. 
Ray's  husband,  in  1878,  until  her  death,  in  1893,  she  and  said 
Munger  have  lived  together,  caring  for  each  other  as  mother  and 
son. 

It  is  claimed  on  the  part  of  the  state  that  the  legacy  to  Mr. 
Munger  is  liable  to  a  transfer  tax,  for  the  reason  that,  said  Mun- 
ger s  wife  having  died  prior  to  the  death  of  the  said  testatrix,  he 
is  not  the  "husband  of  a  daughter."     We  do  not  think  that  a 

f)roper  construction  of  the  statute  will  justify  this  conclusion.  The 
anguage  of  the  act  in  relation  to  taxable  tmnsfers  of  property,  so 
far  as  it  applies  to  this  proceeding,  is  as  follows : 

'•  When  the  property  or  any  beneficial  interest  therein  passes  by 
any  such  transfer  to  or  for  the  use  of  any  father,  mother,  husband, 
wife,  child,  bpther,  sister,  wife  or  widow  of  a  son,  or  the  husband 
of  a  daughter,  *  *  *  such  transfer  of  property  shall  not  be 
taxable  under  this  act,  unless  it  is  personal  property  of  the  value 
of  the  ten  thousand  dollars  or  more."    Laws  1892,  ch.  399,  §  2. 

If  it  be  conceded  that,  in  a  technical  sense,  a  man  whose  wife  is 
dead  is  not  a  husband,  still,  in  a  sentimental  and  social  sense,  by 
common  usage  as  well  as  by  statute,  such  a  person,  upon  the  set- 
tlement of  estates  especially,  ^nd  in  ^me  other  matters  generally, 
is  recognized  and  designated  as  "  husband  "  instead  of  "  widower," 
which  perhaps  more  accurately  describes  his  relation  to  his  dead 
wife;  but,  if  the  wife  survives  the  husband,  she  is  described  some- 
times as  "  wife  "  and  sometimes  as  "  widow."  Thus,  letters  of  ad- 
ministration in  cases  of  intestacy  must  be  granted,  in  certain  cases, 
to  the  surviving  "  husband  "  or  **  wife,"  although  previous  to  1893, 
if  the  wife  survived  the  husband,  letters  were  to  be  issued  to  the 
*'  widow,"  but  never  to  a  **  widower."  The  Code  of  Civil  Pro- 
cedure provides  that  if  a  man  having  a  family  die,  leaving  a 
"  widow  "  or  minor  child  or  children,  certain  enumerated  articles 
are  to  be  set  aside  for  them,  and  if  a  married  woman  die,  leaving  . 
surviving  her  a  "  husband  "  or  minor  child  or  children,  the  same 
class  of  articles  and  amount  of  property  are  to  be  set  apart  for 
them,  with  the  same  effect  and  for  their  benefit.  Without  excep- 
tion, the  statutes  of  this  state,  the  opinions  of  its  courts,  and  all 
text  books  discussing  the  legal  rights  of  the  husband  where  the 
wife  is  dead  invariably  describe  and  designate  him  as  a  "hus- 
band," the  word  "  widower "  never  being  used  for  that  purpose. 
The  word  "husband"  or  "surviving  husband"  has  become  so 
imbedded  in  oar  statutes  and   in   all  legal  phraseology   that  it   t 
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it  has  the  same  force  and  meaning  and  the  same  legal  effect 
as  if  he  had  been  described  as  "  widower."  If  the  legislature  had 
intended  not  to  use  the  word  "  husband"  in  the  same  sense  as  it 
has  always  been  used  by  the  laws  of  this  state  and  by  its  courts, 
it  would  have  made  its  meaning  clear,  definite,  certain,  by  saying 
the  "husband  of  a  daughter,  if  she  be  living."  By  omitting  to 
restrict  this  exemption  to  a  husband  whose  wife  was  living,  it 
seems  very  clear  that  the  word  "  husband  "  is  here  used  in  its  gen- 
eral and  accepted  sense,  which  not  only  common  usage  but  the 
statutes  of  this  state  make  use  of,  and  as  the  word  is  ordinarily 
used  and  understood  in  speaking  of  a  surviving  **  husband." 

But  it  is  urged  that,  the  transfer  act  having  made  use  of  the  words 
*'  wjfe  "  or  "  widow"  of  a  son,  and  omitted  to  say  **  husband  "  or 
'*  widower"  of  a  daughter,  there  is  valid  ground  to  claim  that  it  was 
not  intended  that  the  husband  of  a  daughter  should  be  exempt 
unless  the  daughter  was  living,  upon  the  theory  that  a  "  husband  "  is 
a  man  who  has  a  wife,  but  that  in  case  bis  wife  is  dead  he  is  not 
a  *'  husband,"  and  not,  therefore,  within  the  exemptions  of  the 
law.  Perhaps  there  might  be  some  force  in  the  suggestion  were 
it  not  for  the  fact  that  in  all  our  statutes  sometimes  the  word  "wife" 
and  sometimes  the  word  "  widow  "  is  used,  referring  to  a  woman 
whose  husband  has  died,  both  words  meaning  in  the  settlement  of 
estates  the  same  person,  who  is  entitled  to  the  same  legal  rights; 
while,  upon  the  other  hand,  the  word  "  widower  "is  never  used  to 
designate  a  man  whose  wife  has  died,  but  always  the  word  **  hus- 
band." So  that,  when  the  act  says  "  wife  "  or  "  widow  "  of  a  son, 
we  think  it  clear  that  it  was  intended  that  the  husband  of  a  daugh- 
ter, though  she  be  dead,  is  entitled  to  the  same  exemptions  as  if 
his  wife  were  living.  No  satisfactory  reason  can  be  urged  why 
tiie  "  widow  of  a  son"  should  be  exempt,  and  the  "husband 
of  a  dead  daughter"  not  exempt.  Both  sustain  the  same  relative 
relation  to  the  decedent.  Both  should  be  equally  entitled  to  be 
exempted  from  the  operation  of  the  law.  Neither  justice  nor 
necessity  gives  to  the  widow  of  a  son  any  superior  claim  to  be 
exempted  from  this  taxation,  and  both  should  stand  upon  the 
same  footing.  If  the  word  "widower"  had  ever  been  used  in  the 
statutes  to  describe  a  man  whose  wife  were  dead,  there  might  be 
some  grounds  to  draw  the  distinction  claimed  by  the  state  in  this 
proceeding.  The  absence  of  the  word  ''  widower  "  does  not  sug- 
gest that  tlie  word  "husband"  was  used  in  any  limited  or  restricted 
sense,  but,  upon  the  other  hand,  it  is  to  be  given  its  ordinary 
legal  significance,  which  custom  and  long  usage  and  the  law  and 
the  courts  have  given  it 

For  all  legal  purposes,  the  riian  whose  wife  is  dead  continues  to 
be  her  husband,  and  such  he  is  declared  to  be  by  law,  and  as 
"husband"  he  is  entitled  to  certain  rights  in  her  property.  A  mis- 
description in  the  name  of  a  person  or  corporation  to  whom  a 
devise  or  bequest  is  made  of  no  avail,  provided  the  devisee  is 
clearly  and  distinctly  known.  But,  if  a  claim  of  the  state  in  this 
proceeding  is  correct,  certain  rights  conferred  upon  the  "husband" 
or  any  legacies  to  him  as  "  husband"  could  not  be  enforced,  be- 
cause he  is  not  correctly  described  as  "  widower."     Wills  take 
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efifect  upon  the  death  of  the  testator,  but,  upon  the  construction 
claimed  in  this  case,  all  legacies  given  to  a  "  wife  "  must  lapse 
and  be  void,  unless  given  to  a  "  widow,"  because  there  would  be  no 
"wife*'  in  existence  to  take  the  property.  For  centuries  the  worcj 
"  husband,*'  and  not  the  word  "widower,"  has  been  used  in  law  lo 
desoribe  a  person  whose  wife  was  dead ;  and  from  this  long  usage 
we  think  it  clear  that  the  originators  and  draftsmen  of  the  tiansfer 
act  used  the  word  with  the  same  force,  effect,  and  meaning  that 
it  fiad  theretofore  had,  and  did  not  intend  to  use  it  in  a  technical 
and  restricted  sense,  but  designed  to  place  the  husband  of  a 
daughter  on  the  same  footing  and  equality  as  the  wife  or  widow 
of  a  son.  Had  the  word  **  wife  "  alone  been  used,  it  might  have 
been  strongly  argued  that  the  legislature  intended  to  limit  the 
exemption  to  children  by  marriage  whose  wives  or  husbands 
were  livine  at  the  death  of  the  testator  or  intestate;  but,  having 
removed  all  uncertainty  in  this  respect  by  saying  that  the  "  wife 
or  widow  "of  a  son  shall  be  exempt,  we  think  it  equally  clear 
from  the  manner  in  which  the  word  "  husband  "  has  been  used 
and  construed  in  the  statutes,  that  it  is  not  intended  to  treat  them 
differently  and  to  exclude  the  husband  of  a  deceased  daughter 
from  the  benefits  of  the  act,  for  the  same  description  and  phrase- 
ol<>gy  are  used  in  designating  the  rights  of  the  husband  in  the 
transfer  act  as  in  the  other  statutes  of  the  state. 

Thus  far  we  had  written  when  first  appraised  that  said  Hunger 
had  remarried  during  the  lifetime  of  the  testatrix,  and  was  living 
with  his  wife  at  the  time  of  Mrs.  Ray's  death.  As  we  have  con- 
strued the  word  "husband  "to  mean  the  same  as  if  the  statute 
had  said  "  husband  "  or  "  widower  "  of  a  daughter,  we  are  con- 
fronted with  the  definitions  of  the  word  *'  widow  "  as  stated  in  the 
various  dictionaries,  to  wit:  "An  unmarried  woman  whose  hus- 
band is  dead  ;  "  "  one  who  has  lost  her  husband  by  death,  and 
who  has  not  taken  another ; "  "  whose  husband  is  dead,  and  who 
remains  unmarried," — and  by  the  argument,  based  on  these  defi- 
nitions, that  in  order  to  be  a  widow  she  must  remain  unmarried. 
The  question  at  issue  is  not  whether  these  definitions  are  correct, 
but  what  is  the  legal  import,  meaning,  effect  and  object  of  the 
words  "  wife  or  widow  of  a  son,"  or  "  nusband  of  a  daughter,"  as 
these  words  are  used  in  this  and  other  statutes  of  this  state,  or,  if 
the  language  made  use  of  to  express  the  intention  of  those  who 
prepared  and  passed  the  law  is  not  clear,  what  construction  will 
oest  accomplish  the  design  ?  ^  The  fact  that  the  statute  itself  has 
not  made  remarriage  during  the  lifetime  of  the  ancestor  a  bar  to 
exemption  from  the  tax,  is  some  evidence  that  it  was  not  so  in- 
tendea  to  operate,  for  in  many  cases  such  persons  would  have  a 
family  to  support  which  would  be  benefited  by  the  exemption, 
and  this  fact  may  have  been  one  of  the  reasons  that  influenced 
the  legislature  to  adopt  this  provision.  Again,  a  legacy  would 
not  ordinarily  be  given  to  the  "  widow  "  of  a  son,  or  to  the  "  hus- 
band "  of  a  deceased  daughter,  were  it  not  for  the  fact  that  the 
relation  of  son-in-law  or  daughter-in-law  continued  or  was  sup- 
posed to  exist  by  legal  fiction,  if  not  in  fact  A  woman,  though 
the  wife  of  another,  is  still   the  widow  of  her  former  husband  ; 
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though  married  to  another  woman,  the  husband  is  still  the  wid- 
ower of  his  former  wife  ;  and,  this  being  so,  both  come,  not  only 
withia  the  language  of  the  law,  but  within  its  just  and  reasonable 
construction.  The  law  invests  them  with  the  name  of  '*  husband" 
or  **  wife  "  or  "  widow,"  for  certain  legal  purposes,  and  under 
these  names,  although  the  designation  may  not  come  within  the 
definition  of  the  dictionary,  property  may  vest  in  them,  whether 
it  comes  to  them  by  legacy  or  otherwise.  Notwithstanding  the 
definitions  of  the  words  "  wife,"  "  widow  "  and  **  husband,  we 
apprehend  it  is  not  our  duty  to  accept  them  in  place  of  the  stat- 
utes of  this  state,  which  make  use  of  these  words,  whether  cor- 
rectly or  not,  to  designate  persons  entitled  to  certain  l^al  rights. 
The  words  " wife,"  "widow"  and  "husband"  have  obtained  a 
legal  use  and  significance  in  the  settlement  of  estates  which  may 
not  correspond  to  the  technical  definition  of  the  lexicographers, 
but  it  is  the  duty  of  courts  to  give  that  effect  to  these  words 
which  long  use  and  custom  have  sanctioned.  Until  the  legisla- 
ture has  removed  all  doubt  by  plainly  saying  that  the  "  husband 
of  a  daughter,  if  she  be  living, '  or  the  "  widow  of  a  son,  if  she 
be  unmarried,"  are  exempted  from  the  tax,  courts  are  justified  in 

ffiving  the  interpretation  to  the  transfer  act  which  will  make  ef- 
ective  the  objects  of  the  law,  and  confer  upon  heirs  and  legatees 
the  benefit  wnich  the  legislature  intended.  An  order  will  there- 
fore be  entered  exempting  the  beneficial  interest  of  said  Munger 
from  taxation. 

Ordered  sCccordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  John 
N.  Woodbury,  as  Executor  and  Trustee  of  the  Estate  of 
Jenxette  Beebe,  Deceased. 

(Surrogate's  Court,  Madiaon  County,  Filed  July,  1896,) 

1.  Executors— Sale— Security. 

An  executor  has  no  right  to  sell  personal  property  of  an  estate  on  credit 
except  for  payment  of  debts  and  legacies. 

2.  Same. 

The  approved  security,  required  in  such  case,  must  be  national  and 
state  bonds  and  mortgages  on  real  estate. 

8.  Same— Good  faith. 

An  executor,  who  sells  personalty  of  the  estate  and  takes  a  note  for  the 
price  without  **  approved  security,"  is  not  relieved  from  liability,  in  case 
the  note  proves  worthless,  on  the  ground  that  he  acted  in  good  faith, 
though,  before  taking  the  note,  he  satisfies  himself  that  it  was  such  as 
business  men  ordinarily  accept  in  commercial  dealings. 

4.  Same— Approval  op  security. 

Section  1 717  of  the  Code  requires  the  security,  taken  by  the  executor 
upon  the  sale  of  personal  property  of  the  estate,  to  be  approved  by  the 
surrogate. 

5.  Same— Expense  op  collection. 

The  expenses,  incurred  in  attempting  to  collect  a  note,  taken  by  the  ex- 
ecutor upon  the  sale  of  personal  property  of  the  estate  on  credit,  without 
the  approved  security  required  by  section  2717  of  the  C!ode,  will  not  bo 
allowed  to  him  on  his  accounting. 
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6.  Sake— Intbrbst. 

Though  an  executor,  who  takes  such  a  note,  fb  liable  for  its  amount  in 
case  it  proves  to  be  worthless,  he  will  not  be  charged  with  the  interest 
thereon,  where  the  estate  is  indebted  to  him  for  commissions  and  money 
advanced  in  an  amount  exceeding  such  interest,  and  there  are  no  assets 
which  can  be  applied  thereto. 

H.  B.  Ooman^  for  executor ;  if.  H.  Kilsy  and  John  E,  Smithy 
for  legatea 

Keito^edy,  S. — Jennette  Beebe  died  in  the  town  of  Smithfield, 
in  this  county,  in  1873,  leaving  a  farm  of  160  acres  and  personal 
estate  amounting  to  about  $5,000.  She  left  a  will  by  which  her 
husband  and  two  young  children  were  to  have  their  support  from 
her  nroperty  until  the  children  became  twenty-one  years  of  age, 
at  whicn  time  it  was  to  be  disposed  of  aocoraing  to  the  terms  of 
the  will.  In  the  year  1876  the  executor  sold  at  auction  the  stock 
and  farming  utensils  upon  the  farm.  At  the  sale,  property  of  the 
value  of  $391  was  sola  upon  credit,  a  note  being  given  by  the 
purchasers  thereof,  due  in  nine  months  thereafter,  with  an  indorser 
thereon.  A  short  time  after  the  sale,  the  makers  of  the  note  went 
into  bankruptcy,  and  the  indorser  became  irresponsible,  so  that 
when  the  note  matured  it  was  uncollectible.  Before  the  executor 
took  the  note,  he  made  inquiry  of  various  persons  as  to  the  finan- 
cial responsibility  of  the  makers  and  indorser,  examined  the  rec- 
ords of  the  county  clerk's  oflSce,  and  satisfi^  himself  that  the 
note  was  good,  ana  such  as  business  men  would  ordinarily  accept 
in  commercial  dealings.  Upon  this  accounting,  the  residuary 
legatee  seeks  to  hold  the  executor  responsible  for  the  amount  of 
the  note,  with  interest  from  the  time  it  was  given,  upon  the  ground 
that  he  had  no  right  to  sell  the  property  on  credit  The  executor 
daims  that  he  should  not  be  held  liable  for  the  loss,  because  he 
acted  in  good  faith  and  with  reasonable  care  and  diligence.  He 
also  claims  exemption  from  liability  for  the  reason  that  the  note, 
with  an  indorser  thereon,  was  an  "  approved  security,"  within  sec- 
tbn  2717  of  the  Code,  which  is  as  follows  (in  part): 

"  If  an  executor  or  administrator  discover  that  the  debts  against 
any  deceased  person,  and  the  l^acies  bequeathed  by  him,  cannot 
be  paid  and  satisfied  without  a  sale  of  the  personal  property  of 
the  deceased,  the  same,  so  far  as  may  be  necessary  for  the  pay- 
ment of  such  debts  and  legacies,  must  be  sold.  The  sale  may  be 
public  or  private,  and,  except  in  the  city  of  New  York,  may  be 
on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  loss  happen- 
ing on  the  sale  when  made  in  good  faith  and  with  ordinary  pru- 
dence," eta 

We  must  hold  that  neither  the  executor's  good  faith  and  dili- 
gence nor  the  statute  exempt  him  from  liability  for  the  losa  It 
will  be  observed  that  the  executor  has  no  right  to  sell  upon  credit, 
except  for  the  payment  of  the  debts  and  legacies  of  the  deceased. 
As  the  testatrix  left  nearly  $5,000  of  personal  property,  while  her 
debts  amounted  to  only  a  few  hundred  dollars,  it  was  unnecessary 
to  sell  it  for  the  payment  of  her  debts.     As  the  legacies  payable 
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at  the  end  of  a  year  from  the  death  of  Mrs.  Beebe  amounted  only 
to  the  sum  of  $1,042.88,  while  the  legacy,  to  her  daughter  was  not 
payable  until  she  became  twenty-one  (many  years  after  the  ac- 
tion), it  was  unnecessary  to  sell  on  credit  for  the  payment  of  any 
legacy.  The  sale,  therefore,  upon  tlie  executor's  theory  of  law, 
was  not  justifiable  ;  but,  if  it  be  assumed  that  it  was  necessary  to 
sell  the  property  for  the  payment  of  debts  and  legacies,  the  con- 
struction which  we  shall  give  to  section  2717  of  the  Code  renders 
him  liable  for  the  loss,  because  the  note  was  not  such  an  approved 
security  as  the  law  contemplates.  In  commercial  dealings  between 
private  individuals  and  corporations,  notes,  bonds,  stocks  and 
other  forms  of  contract  may  be  taken  for  or  as  security  for 
debts  and  other  purposes,  and  may  be  recognized  between  the 

f)arties  and  by  courts  under  the  name  of  "  securities ; "  but  in 
egal  proceedings  the  law  requires  security  of  a  different  char- 
acter, and  over  which  the  courts  have  control, — a  security  which 
makes  the  debt  assured  ;  something  which  makes  its  payment  cer- 
tain, which  makes  sure  the  performance  of  a  contract,  and  pre- 
vents loss  from  insolvency  or  otherwise.  This  note,  as  between 
the  raiakers  and  the  executor,  was  not  and  could  not  be  taken  as 
a  security,  for  the  reason  that  it  only  changed  thg  form  of  the  debt 
from  a  book  account  to  a  promissory  note.  It  added  nothing 
whatever  to  the  security  or  the  safety  of  the  debt;  so  that  the  only 
security  that  there  could  possibly  be  was  the  indorsement  of  ox\e 
equally  as  irresponsible  and  worthless  as  the  makers  of  the 
note. 

The  settlement  of  estates  is  a  special  proceeding,  under  the 
supervision  and  control  of  the  courts  ;  and  though  the  Code  says 
that  an  executor  or  administrator  may  sell  on  credit  for  certain 
purposes  with  approved  security,  we  shall  hold  that  in  such  cases 
approved  security  means  national  and  state  bonds  and  mortgages 
on  real  estate,  because  it  is  an  investment  for  the  time  being  of  the 
assets  of  the  estate,  and  courts  have  held  rigidly  to  the  rule  that 
if  trustees,  without  express  authority  in  some  legal  form,  invest 
in  notes,  stocks,  or  bonds,  they  will  be  held  responsible  for  all 
los5?es  oocasioneid  by  such  investments.  The  courts,  in  so  decid- 
ing, have  imposed  no  harsh  nor  unreasonable  rule  upon  them  in 
the  discharge  of  their  duties,  but  have  given  them  a  safe,  simple, 
and  reasonable  rule  of  conduct,  easily  complied  with,  and  in  obey- 
ing which  they  assume  no  risk,  and  the  estate  they  represent  can 
sustain  no  loss.  We  have  said  this  note  was  not  such  a  legal  se- 
curity as  the  executor  was  authorized  to  take,  because  it  was  not 
such  a  one  as  the  courts  recognize  and  approve  in  the  care  and 
management  of  estates  by  trustees.  We  go  further,  and  say  that 
if  the  executor  had  a  right  to  sell  upon  credit  and  take  the  notes 
of  purchasers,  he  would  still  be  liable  for  the  loss,  because  the  se- 
curity was  not  approved  by  the  surrogate  before  it  was  accepted 
by  him.  The  statute  says  that  executors  and  administrators  mny 
sell  upon  credit  with  "approved  security."  Approved  by  whom? 
As  the  law  is  silent  ot  this  point,  we  assume,  in  analogy  to  the 
law  and  practice  in  civil  actions  and  other  special  proceeding, 
that  the  security  is  to  be  approved  by  some  court  having  jurisdic- 
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tioii  of  the  matter.  It  is  one  of  the  duties  of  surrogates  to  direct 
and  control  the  conduct  of  executors  and  administrators  in  the 
settlement  of  estates;  but  the  construction  of  the  Code  sought  to 
be  maintained  in  this  proceeding  would  enable  tliem  to  exchange  / 
valuable  assets  of  an  estate  for  such  alleged  securities  as  in  the 
end  might  prove  worthless,  or  afford  no  adequate  protection  to  an 
©tate,  and  would  exclude  the  surrogate  from  having  any  control 
or  jurisdiction  over  one  of  the  necessary,  indispensable,  and  most 
important  acts  of  an  executor  or  administrator.  If  this  right  ex- 
ists, the  estate  of  the  dead  is  placed  in  a  most  perilous,  hazardous, 
and  anprotected  condition,  because  its  assets  would  be  placed  be- 
yond the  control  of  the  courts,  and  often  in  the  hands  of  those 
who,  however  honest  they  may  be,  are  personally  irresponsible 
and  unable  to  make  good  any  loss  which  their  acts  may  have 
brought  on  the  estate.  No  greater  opportunity  for  fraud  and  dis- 
honesty could  be  devised  than  this  statute  as  construed  by  the  ex- 
ecutor; no  greater  opportunity  for  carelessness  and  negligence,  or 
for  those  acts,  done  in  good  faith  perhaps,  yet  which  are  often  so 
ruinous  and  disastrous  to  estates;  it  would  simply  be  a  legal  shield 
for  lack  of  judgment;  vigilance,  discretion,  for  all  those  acts  by 
which  heirs  and  legatees  could  be  cheated,  wronged,  and  deprived 
of  that  which  rightfully  belonged  to  them.  If  however'it  be  as- 
serted that  the  law  is  so  drawn  that  there  are  doubts  as  to  whether 
approved  security  means  such  only  as  is  approved  by  the  surro- 
gate and  the  courts  of  this  state,  instead  of  the  executor,  we  think 
it  the  duty  of  courts  to  give  the  benefit  of  such  doubts,  if  there  are 
any,  to  the  estate,  and  construe  it  in  such  manner  as  shall  be 
harmless  to  an  executor  or  an  administrator,  and  at  the  same  time 
protect  the  estate  from  all  possibility  of  loss  from  their  acts  in  the 
sale  of  property  upon  credit  for  the  payment  of  debts  and  legacies. 

But  it  is  claimed  that  the  word  "security"  does  not  necessarily 
mean  state  or  national  bonds  or  mortgages  on  real  estate,  for  the 
reason  that  the  word  "security,''  whenever  used  in  the  Code,  means 
a  bond  or  undertaktng  with  one  or  more  sureties,  and  that  hence 
there  is  no  positive  rule  or  statute  as  to  what  will  constitute  a  se- 
curity in  legal  proceedings,  so  that  a  note  or  bond  may  be  re- 
garded as  an  approved  security.  We  do  not  think  such  an  infer- 
ence is  justified,  but,  on  the  contrary,  hold  that  the  law  and  prac- 
tice of  the  courts  in  r^ard  to  bonds  in  actions  and  special  pro- 
ceedings suggest  the  conclusions  that  we  have  stated,  for  the  rea- 
son that  bonds  thus  taken  must  in  all  cases  be  approved  by  the 
court  or  a  judge  thereot 

In  such  cases  the  parties  interested  are  afforded  ample  protection 
since  thev  may  cause  a  bondsman  to  be  examined  as  to  the  char- 
acter and  amount  of  his  property,  his  indebtedness,  and  as  to  such 
other  factsas  will  enable  them  to  determine  whether  the  security 
is  ample  and  satisfactory,  and  if  found  insufficient,  other  bonds- 
men must  be  obtained,  and  besides  this,  if  at  any  time  the  bond 
for  any  cause  becomes  inadequate,  another  one  may  be  required 
to  be  given  and  approved  by  the  courts;  so  that  at  all  times  dur- 
ing the  pendency  of  an  action  a  party  entitled  to  a  bond  has  am- 
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pie  protection  from  loss,  while  under  the  statute  in  question  a 
bond  would  be  no  better  than  a  note,  both  equally  good  or  equally 
valueless,  because  neither  the  executor  nor  the  parties  interested 
would  have  the  power  to  compel  a  new  bond  to  be  given  if  its 
makera  became  insolvent  or  of  doubtful  responsibility.  The  fact 
that  heirs  and  legatees  would  be  powerless  to  protect  themselves 
against  the  acts  of  an  executor  in  taking  bonds  and  notes  and 
other  pretended  securities  when  he  sells  upon  credit  justifies  the 
conclusions  that  approved  securities,  when  taken  by  him  on  a 
credit  sale,  mean  such  only  as  are  approved  by  the  courts  and  by 
surrogates,  and  not  by  the  executor.  For  the  reason  stated,  we 
must  hold  the  executor  liable  for  the  $391,  and  also  for  a  similar 
note  of  $30  which  he  has  been  unable  to  collect 

The  executor  has  charged  this  estate  for  the  expenses  he  in- 
curred in  attempting  to  collect  said  notea  These  items  we  disal- 
low, because  it  was  through  his  own  negligence  in  taking  the  notes 
that  the  costs  were  'mada  When  he  accepted  the  notes,  he  took 
upon  himself  the  hazard  or  their  nonpayment,  and  he  has  no  right 
to  subject  this  estate  to  the  payment  or  expenses  incurred  through 
his  own  fault  and  neglect  of  duty.  The  surrogate  of  this  county  has 
had  but  onef  inflexible  rule  in  regard  to  the  sale  of  the  assets  of  an 
estate  by^xecutors  and  administrators,  to  wit,  that  they  must  be 
sold  for  cash,  and  that,  if  sold  on  credit,  executors  ana  adminis- 
trators will  be  held  personally  liable  for  all  losses  and  expenses 
that  may  occur  by  reason  of  such  sale ;  and  we  must  decline  to 
make  this  case  an  exception  from  this  safe  rule  of  conduct  in  the 
settlement  of  estates. 

We  are  asked  to  hold  the  executor  liable  for  interest  on  the 
notes  in  question  from  their  date  to  the  present  time.  This  we 
should  do  were  it  not  for  the  fact  that  an  adjustment  of  his  ac- 
counts shows  that  he  has  advance*!  to  the  estate  $382.95  more 
than  he  has  received;  his  commissions,  amounting  only  to  the  sum 
of  $152.12,  are  unpaid, — making  in  all  $485.07,  which  cannot  be 
collected  from  the  estate.  Moreover,  his  executorship  and  trustee- 
ship have  been  running  for  twenty-one  years,  requiring  much 
time,  care,  and  responsibility,  for  which  he  only  ffets  his  commis- 
sions, being  only  about  seven  dollars  a  year  for  his  services,  — a 
very  inadequate,  but  still  his  only  legal,  compensation.  Under 
such  circumstances,  it  would  be,  unjust  to  cnarge  him  with  in- 
terest 

The  respective  counsel  will  readjust  the  accounts  in  accordance 
with  the  aoove  conclusions. 

Ordered  accordingly. 


In  the  Matter  of  the  Application  for  Probate  of  the  will  of  LircY 
H.  Eakins,  Deceased. 

(Surrogates  Court,  Ulster  County,  Filed  July,  189S). 

Wills— ExBCUTioN — Attestation. 

The  showing  to  a  witness  a  piece  of  blank  paper,  with  no  signature  or 
writing  apparent  upon  it  and  saying,  ''this  Is  my  will  "  or,  **  I  have  made 
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my  will,  I  want  you  to  sign  it,  "-is  not  an  acknowledgment  of  a  subscrip- 
tion thereto  by  the  testator,  within  the  meaning  of  the  statute. 


Phoceeding  for  the  probate  of  the  will  of  Lucy  H.  Eakins,  de- 
ceased. 

Benjamin  M.  Coon  {Peter  Cantine,  of  counsel),  for  propofient ; 
Jos,  A.  JRyaUj  for  contestant 

Betts,  S. — Lucy  H.  Eakins  died  at  Glasoo,  in  this  county,  on 
November  17,  1898 ;  leaving,  her  surviving,  Sarah  J.  Maginnis,  a 
daughter,  and  John  S.  Eakins  and  George  H.  Galvin,  sons,  all  of 
fall  age.  She  was  possessed  of  certain  real  estate,  estimated  to  be 
worth  about  $5,000,  and  personal  property,  about  $200.  On  Janu- 
ary 21, 1895,— over  one  year  and  two  months  after  her  death, — 
application  is  made  by  petition  ii\  this  court  for  the  probate  of  a 
paper  writing  alleged  to  be  the  last  will  and  testament  of  deceased, 
bearing  date  August  15,  1890,  by  Sarah  J.  Maginnis,  one  of  the 
execatrices  named  therein.  The  son  George  H.  Galvin  files  veri- 
fied objections  to  the  probate  of  the  will,  the  principal  one  insisted 
on  at  the  trial  being  tiiat  the  paper  was  not  executed  in  aocord- 
ance  with  the  statuta  The  following  is  a  copy  of  the  paper 
offered  for  probate : 

"MattieHolsten. 

**  Catharine  McFetridge  X. 

**  Brooklyn,  August  15, 1890. 
"  I  will  and  bequeath  to  my  daughter  Sarah  J.  Maginnis  my 
House  and  Lofknown  as  a  107  Driggs  St.  and  all  mjr  Household 
effects  my  clothes  and  everything  belonging  to  me  in  Any  way 
and  appoint  her  and  Mrs.  Sarah  J.  Quinn  of  124  South  first  St, 
Brooklyn  executriss  of  this  my  last  will  and  testament. 

•   Lucy  H.  EAKiNa" 
There  was  no  attestation  clause. 

Thi?  paper  writing  is  very  peculiar.     It  bears  the  appearance  of 
havinff  been  written  by  deceased,  or  some  one  entirely  unfamiliar 
with  drawing  wills,  and  is  apparently  all  in  the  same  handwriting, 
including  the  simatura     The  writing  (exclusive  of  the  signatures 
of  Holsten  and  McFetridge)  occupies  about  three-fourths  of  what 
is  apparently  the  second  page,  or  inside  page,  of  a  small  sheet  of 
note  paper  folded  in  two  leaves.     About  one-third  of  the  second 
leaf,  or  third  and  fourth  pages,  of  this  sheet,  has  been  torn  oflf,  and 
the  remainder  of  said  third  and  fourth  pages  is  entirely  blank.  On 
what  I  should  consider  the  first  page  of  this  document  is  written 
^MattieHolsten"  and  *' Catharine  McFetridge  X."     So  that  the 
first  tliat  is  met  with,  in  an  examination  of  this  remarkable  docu- 
ment, is  what  is  claimed  to  be  the  signatures  of   the   witnesses 
The  signatures  of  the  alleged  witnesses  precede  the  alleged  will, 
and  are  on  the  reverse  side  of  the  paper  from  which  the  writing  is. 
Catharine  McFetridge,  of  Brooklyn,  N.  Y.,  being  too  ill  to  come 
^  Kingston,  and  it  appearing  that  Mattie  Holsten  was  herdaugh- 
^^  and  necessarily  in  constant  attendance  upon  her,  an  order  was 
ron^le  for  their  examination  before  Hon.  George  B.  Abbot,  surro 
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gate  of  Kings  connty.  By  consent  of  parties  this  examination 
was  taken  at  the  bedside  of  Mrs.  McFetridge  by  the  clerk  of  the 
surrogate's  court  of  Kings  county.  It  appeared  from  the 
evidence  of  these  two  witnesses  that  they  were  on  their  way 
to  church,  when  deceased  called  them  in  the  basement  of 
the  house  in  Brooklyn,  in  which  all  three  lived,  and  said 
either,  "This  is  my  will.  I  want  3rou  to  sign  it,"  or,  **I  have 
made  my  will.  I  want  you  to  sign  it  Just  put  your  name 
here,"  placing  her  hand  on  the  back  of  it,  according  to  Mattie 
Holsten,  and  saying  either,  "This  is  my  will,"  or  "I  made  my  will. 
I  want  you  and  your  daughter  to  sign  it,"  according  to  testimony  of 
Catharine  McFetridga  She  did  not  use  the  word  "witnesa"  The 
witnesses  did  not  see  the  inside  of  the  paper,  nor  the  signature  of 
deceased.  They  did  not  know  that  there  was  any  writing  at  ail 
upon  the  paper,  nor  did  she  sign  it  in  their  presence,  nor  tell  them 
she  had  signed  it,  or  in  any  way  acknowledge  that  she  had  signed  it 
Neither  of  the  witnesses  knew  her  signature,  or  had  ever  seen  her 
write.  It  appears  that  Mattie  Holsten  signed  her  own  name,  and, 
as  her  mother  had  forgotten  her  gjlasses,  she  also  signed  her  name, 
Catharine  McFetridge;  Mrs.  McFetridge  making  her  mark  at  the 
end  of  the  signature,  and  the  deceased  saying  that  would  do.  The 
paper  was  laid  on  the  table  by  deceased,  and  lay  there  while  being 
signed  by  Mattie  Holsten  for  herself  and  her  mother.  The  witnesses 
both  testify  they  were  on  their  way  to  church  at  the  time  of  signing, 
but  it  does  not  appear  from  the  testimony  whether  it  was  Sunday 
or  not  August  15,  1890,  was  Friday.  Lucy  H.  Maginnis  and 
Sarah  J.  Maginnis,  granddaughters  of  deceased,  and  daughters  of 
Sarah  J.  Maginnis,  legatee  and  devisee  named  in  the  paper,  both 
testified  that  the  paper  oflEered  for  probate,  and  the  signature  there- 
to, were  in  the  handwriting  of  Lucy  H.  Eakins;  also,  that  they 
had  heard  deceased  say  tjiat  she  had  made  a  will,  and  everything 
she  had  should  be  their  mother's  after  her  death. 

The  legislature  of  this  state  deemed  it  proper  to  throw  certain 
safeguards  about  the  proper  execution  of  a  will.  This  is  eminently 
proper  and  just  A  will,  by  its  very  nature,  has  no  force  and  ef- 
fect during  the  lifetime  of  the  person  making  it  While  granting 
the  right  to  an  individual  to  determine  to  whom  his  property  shall 
belong  after  his  death,  the  state  very  properly  directs,  as  a  precau- 
tionary measure  to  guard  against  fraud,  imposition,  or  avarice, 
the  methods  b^  which  that  right  must^  be  exercised.  Among  them 
are  the  following: 

"Every  last  will  and  testament  of  real  or  personal  property,  or 
both,  shall  be  executed  and  attested  in  the  following  manner:  (1) 
It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will.  (2) 
Such  subscription  shall  be  made  by  the  testator  in  the  presence 
of  each  of  the  attesting  witnesses,  or  shall  be  acknowlenged  by 
him  to  have  been  so  made  to  each  of  the  attesting  witnessea 

*  *  *  (4)  There  shall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  name  as  a  witness,  at  the  end  of  the  will, 
at  the  request  of  the  testator."     2  Rev.  St  p.  63,  §  40. 

It  is  claimed  by  the  contestant  that  the  requirements  of  sub- 
divisions 2  and  4  of  this  section  were  not  complied  with,  in  that 
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there  was  no  signing  in  the  presence  of  the  witnesses  nor  acknowl- 
edgment of  it,  and  that  the  witnesses  did  not  sign  at  the  end  of 
the  will.  If  I  am  correct  in  my  view  of  the  law  as  to  the  first 
proposition  of  contestant,  it  is  unnecessary  to  consider  the  second. 
Here,  at  least,  was  no  subscription  by  the  testatrix  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  or  pretense  of  it  It  is 
equally  clear  that  there  was  no  acknowledgment  by  the  tes- 
tatrix to  each  or  either  of  the  two  attesting  witnesses.  Showing 
a  witness  a  piece  of  blank  paper,  with  no  signature  or  writing  ap- 
parent upon  it  whatever,  and  saying,  **This  is  my  will,"  or  *'I  have 
made  my  will.  I  want  you  to  sign  it,"  is  not  an  acknowledgment 
of  a  subscription  thereto  by  the  testatrix,  within  the  meaning  of 
the  statuta  Attesting  witnesses,  by  their  nature,  name  and  de- 
signation, are  to  attest  or  witness  something,  and  that  something 
is  the  signature  to  the  will  Two  comparatively  recent  cases  de- 
cided by  the  court  of  appeals  deny  probate  to  wills  in  which  the 
facts  are  much  stronger  for  probate  than  this  case.  Mitchell  v. 
MitcheU,  77  N.  Y.  596;  affirmmg,  16  Hun.  97;  In  re  Mackays 
WiU,  110  N.  Y.  611;  18  St.  Eep  558.  In  the  first  case,  the  de- 
ceased came  into  the  store  where  the  two  witnesses  were,  and 
handed  out  a  paper,  and  said,  "I  have  a  paper  that  I  want  you  to 
sign."  One  of  them  took  the  paper,  and  partly  opened  it,  and 
saw  what  it  was.  The  witness  probably,  from  his  testimony,  saw 
the  signature.  The  testator  said:  **This  is  my  will.  I  want  you 
to  witness  it"  Then  the  two  witnesses  signed  the  paper  under 
the  attestion  clause.  It  does  not  appear  that  the  other  witness  saw 
the  testator's  signature.  The  testator  then  took  the  paper,  and 
said,  "I  declare  this  to  be  my  last  will  and  testament"  At  the 
time  of  this  transaction  the  paper  had  the  name  of  the  deceased  at 
the  end  of  the  paper,  but  the  witnesses  did  not  see  him  sign,  nor 
was  there  any  acknowledgmeiU  by  him  of  his  signature  in  their 
presence,  unless  the  facts  abovfe  stated  are  such  an  acknowledg- 
ment It  will  be  seen  that  in  this  case  there  was  an  attestion 
clause.  The  deceased  had  actually  subscribed  at  the  end  of  the 
will,  one  witness  probably  saw  his  signature,  and  the  declarations 
of  deceased  were  much  stronger  than  in  the  present  case,  yet  pro- 
bate was  refused.  In  the  second  case  cited  the  subscribing  wit- 
nesses came  to  the  dwelling  house  of  the  deceased  by  previous  ap- 
pointment, and  the  deceased  said,  "Gentlemen,  what  I  sent  for 
you  for  was  to  sign  my  last  will  and  testament"  Thereupon  he 
took  from  his  writing  desk  tTie  instrument  oflEered  for  probate, 
and,  laying  it  before  the  witnesses,  said,  "It  is  now  all  ready, 
awaiting  your  signatures."  Both  of  the  witnesses  then  signed,  one 
of  them  making  a  remark  showing  that  he  understood  it  was  a 
will.  At  the  time  of  exhibiting  the  instrument  to  the  subscribing 
witnesses,  he  told  them  it  was  his  will,  but  handed  it  to  them  so 
folded  that  they  could  see  no  part  of  the  writing  except  the  attes- 
tion clause,  and  they  did  not  see  either  his  signature  or  seal. 
Judge  Earl,  in  delivering  the  unanimous  opinion  of  the  court, 
says: 

'The  witnesses  should  either  see  the  testator  subscribe    his 
name,  or  he  should — the  signature  being  visible  to  him  and  to 
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them — acknowledge  it  to  be  his  signature;  otherwise  imposition 
might  be  possible,  and  sometimes  the  purposa  of  the  statute  might 
be  frustrated.'* 

Probate  was  refused  in  this  case;  in  pay  opinion,  a  much  stronger 
case  than  the  one  now  before  ma 

Considerable  stress  is  laid  by  proponent  on  this  being  a  holo- 
graphic will,  and  it  is  insisted  by  that  in  the  probate  of  such  a 
will  the  same  rigid  rules  of  construction  should  not  be  applied 
as  when  a  will  is  prepared,  and  its  execution  supervised,  by  a 
careful  attorney.  It  may  be  that  is  so,  and  there  are  many 
cases  that  hold'  that  a  substantial  compliance  with  the  statute 
is  sufficient,  but  there  are  no  cases  that  hold  that  the  require- 
ments of  the  statute  can  be  dispensed  with  in  the  execution  of 
any  kind  of  a  will  This  is  not  a  case  of  negative  testimony 
only, — the  witnesses  not  recollecting  whether  certain  acts  were 
done  or  not, — but  they  testify  positively  that  they  were  not 
done.  The  burden  of  proof  is  upon  proponent  to  satisfy  the 
court  that  the  requirements  of  the  statute  were  complied  with.  It 
is  not  a  pleasant  duty  for  a  court  to  deliberately  set  aside 
a  document  apparently  designed  by  the  deceased  to  effect  a 
disposition  of  her  property  after  her  deatL  Courts,  however, 
must  carry  out  the  will  of  the  legislature  in  regard  to  proper 
execution  of  wills,  and,  where  certain  rules  have  been  pre- 
scribed for  the  transmission  of  property,  would-be  testators  must 
bring  themselves  within  those  rules,  in  order  to  take  advant- 
age of  their  benign  provisions.  The  statutes  of  descent  and  dis- 
tribution are  now  so  just  and  equitable  that  those  desiring  a 
different  disposition  of  their  propery  must  clearly  manifest  and 
carry  out  their  disposition  so  to  ao  within  the  prescribed  forms  of 
law.  Probate  of  tne  paper  offered  as  the  last  will  and  testament 
of  Lucy  H.  Eakins  is  denied,  and  a  decree  may  be  handed  up  to 
that  effect  The  good  faith  of  the  executrix  named  in  the  paper 
offered  for  probate  not  having  been  questioned,  costs  are  awaraed 
to  proponent  and  contestant,  payable  out  of  the  estate. 

Prooate  denied,  with  costs  to  both  parties  payable  out  of  the 
estate. 


In  the  Matter  of  Proceeding  for  the  Probate  of  Will  of  Jane 
Menge,  Deceased. 

(Surrogate's  Qmrt,  Oneida  County,  FUed  July,  1895,) 

1.  WnJi— Execution. 

Where  the  attestation  clause  of  a  will  is  complete,  reciting  the  requisite 
formalities,  and  the  will  on  its  face  is  in  due  form,  the  testimony  of  the 
scrivener  and  one  of  the  witnesses  to  the  will,  though  contradicted  by  the 
other  witnesses,  is  sufficient  to  prove  that  testator  signed  the  will  before 
the  attestation  clause  was  signed  by  the  witnesses. 

2.  Same. 

Where  the  testator,  in  reply  to  the  scrivener's  question  as  to  whether  he 
wished  certain  persons  present  to  act  as  witnesses  to  his  will,  answers  la 
the  affirmative,  such  statement  amounts  to  a  sufficient  publication  of  the 
will  and  request  to  the  witnesses  to  attest  the  same. 
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Pkocebding  for  the  probate  of  the  will  of  Jane  Menge,  de- 
ceased. 

Boberi  0.  Jones^  for  proponent ;  Charles  A.  Miller^  for  contest- 
ants ;  C.  Lansing  Jones,  special  gnardian  for  John  Menge. 

Galder,  S. — The  usual  answer  of  mental  incapacity  and  undue 
influence  was  introduced  in  this  proceeding,  which  was  afterwards 
amended  to  include  allegations  ot  noncompliance  with  the  require- 
ments of  the  statute  in  refei^ence  to  the  execution  of  the  instru- 
ment offe^  for  probate.  Upon  the  amendment  the  contestants 
rely,  no  testimonjr  being  offered  to  sustain  the  other  objections. 
The  statute  provides  that  certain  formalities  must  be  complied 
with  to  entitle  a  will  to  be  admitted  to  probate.  It  is  not  neces- 
sary that  any  particular  form  be  followed,  or  that  any  rigid  rule 
of  construction  of  the  statute  be  imposed.  Any  other  interpreta- 
tion would  be  to  confine  the  execution  of  testamentary  documents 
within  a  narrow  compass,  and  would  in  many  instances  defeat  the 
expressed  intentions  of  a  person.  The  statute  is  satisfied  if  there 
be  a  substantial  comj>liance  with  its  requirements. 

The  instrument  in  question  was  prepared  by  George  B.  Wright, 
at  the  home  of  the  decedent,  and  witnessed  by  William  Hughes 
and  Alexander  K  Morgan.  By  the  evidence  of  Wright  it  appears 
that  the  testatrix,  after  requesting  that  some  paper  be  handed  him, 
said,  "I  want  you  to  draw  a  will  for  me."  It  was  drawn  in  her 
presence,  pursuant  to  her  directiona  The  witnesses  were  sum- 
moned, and  Mr.  Wright,  according  to  his  testimony,  said  :  "Mrs. 
Menge,  here  are  Mr.  Morgan  and  Mr.  Hughes.  Do  you  wish  them 
to  act  as  witnesses  to  this,  your  will?"  To  which  she  replied, 
"Yes,  I  do."  Holding  the  will  in  his  hands,  he  said,  **You  will 
have  to  sign  it  then."  She  answered,  **I  cannot  write  my  name." 
She  placed  her  fingers  on  the  penholder  and  Wright  wrote  her 
name.  The  witnesses  then  signed  their  names.  After  the  will 
was  folded  up,  Wright  said,  **Mrs.  Menge,  what  shall  I  do  with 
Uiis  will  ?"  She  said,  "You  can  give  it  to  ma"  Hughes  agrees 
with  him  as  to  what  occurred  in  the  presence  of  the  subscribing 
witnessea  Upon  the  other  hand,.  Morgan  testifies  that  Wright 
held  up  the  paper  in  his  hand,  and  asked  the  testatrix  if  she  wanted 
them  to  sign  "those  papers  ;"  that  the  witnesses  signed  their  names 
to  the  instrument  before  the  testatrix  signed  ;  that  at  no  time  was 
the  word  "will"  mentioned,  or  was  there  anything  said  or  done  to 
indicate  that  the  instrument  was  declared  by  the  testatrix  to  be 
her  last  will  and  testament,  or  that  she  requested  them  to  sign  any 
will  as  witnesses.  He  therefore  testifies  against  the  execution  of 
the  will  The  evidence  of  the  subscribing  witnesses  is  ordinarily, 
in  a  great  measure,  accepted  as  a  true  statement  of  the  facts,  but  it 
is  not  conclusive.  It  is  subject  to  be  contradicted  by  other  evi- 
'dence,  and  in  some  cases  by  surrounding  circumstances.  It  has 
been  held  not  fatal  to  the  valid  execution  of  a  will  where  one  of 
the  attesting  witnesses  has  denied  that  the  usual  formalities  have 
been  observed  In  re  Cottrell,  95  N.  Y.  329 ;  Orser  v.  Orser,  24 
id.  51.  It  is  evident  that  the  testatrix  understood  the  testament- 
ary character  of  the  instrument  she  signed.     The  scrivener  had 
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with  him  a  book  of  forms,  and  it  is  to  be  presumed  that  he  fol- 
lowed the  directions  therein  contained.  The  witness  Morgan  may 
not  have  given  such  attention  to  the  formalities  as  to  impress 
upon  his  mind  what  was  actually  said  and  done.  His  recollection 
may  be  faulty,  without  intending  to  misstate  any  of  the  facts.  All 
the  circumstances  attending  the  execution  are  corroborative  of  the 
evidence  given  by  Wright  and  Hughes,  and  their  evidence  may 
be  considered  a  true  statement  of  the  transaction.  The  attestation 
clause  is  complete,  reciting  the  requisite  formalities,  and  the  will 
on  its  face  is  in  due  form.  Following  the  rule  laid  down  in  Orser 
V.  Orser  and  In  re  Cottrell,  above  cited,  the  attestation  clause  must 
give  some  weight  in  determining  this  controversy.  The  will  was, 
therefore,  signed  by  the  testatrix  in  the  presence  of  the  witnesses, 
after  which  the  witnesses  signed;  and,  if  this  contest  is  to  succeed, 
it  must  be  on  the  lack  of  publication  and  request  for  the  wit- 
nesses to  sign.  The  onus  is  upon  the  party  seeking  to  sustain 
the  instrument  The  only  evidence  upon  the  question  of  pub- 
lication and  request  is  the  statement  made  by  Wright  to  Mrs. 
Menge,  and  her  affirmative  answer  in  response  thereta  If  this  be 
not  a  sufficient  publication  and  request,,  the  probate  of  this  in- 
strument must  be  denied.  It  must  be  presumed  from  this  evi- 
dence that  Wright  was  acting  for  the  testatrix,  and  what  he 
did  was  with  her  consent,  and  by  her  directions.  When  he 
made  the  statement  to  the  witnesses,  to  which  she  answered  in 
the  affirmative,  it  is  the  same  as  though  the  words  were  uttered 
by  herself.  Oilhert  v.  Knox,  52  N.  Y.  126 ;  Peck  v.  Cary,  27  N. 
Y.  9.  It  is  not  necessary  that  the  publication  and  request  be  em- 
bodied in  separate  statements.  "  All  that  the  statute  requires  is 
that  the  act  of  publication  and  the  act  of  requesting  the  witnesses 
to  sign  shall  both  be  performed.  These  acts  are  distinct  in  their 
nature  or  quality,  but  their  i;)erformance  may  be  joint  or  con- 
nected." Uoffin  V.  Ooffin^  23  N.  Y.  9.  Nor  is  it  essential  that 
any  precise  words  may  be  used,  or  the  exact  phraseology  of  the 
statute  employed,  to  observe  the  formalities  with  reference  to  the 
publication  and  request.  The  communication  made  by  the  testa- 
trix through  Wright  was  made  known  to  them  that  the  instru- 
ment was  her  will,  and  that  they  should  sign  the  same  as  the  at- 
testing witnesses.  This  constituted  the  observance  of  the  requi- 
site legal  formalities.  Coffin  v.  Coffin,  23  N.  Y.  9 ;  In  re  Hunt, 
110  id.  278;  18  St  Rep.  118;  Lane  v.  Lane,  95  N.  Y.  494;  Dar- 
ling v.  Ariliur^  22  Hun,  84.  A  due  execution  having  been  estab- 
lished, a  decree  admitting  the  instrument  in  question  to  probate 
should  therefore  be  entertained,  with  costs  to  the  proponent,  pay- 
able out  of  the  estate. 
Decreed  accordingly. 
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lu  the  Matter  of  the  Judicial  S3ttleinent  of  the  Accounts  of 
Flora  K  Hartman*   as  Administratrix  of  Esther  F.  Hart-  -      li\ 

MAN,  Deceased. 

{Surrogates  Court,  Herkimer  County,  Filed  July,  1895,) 

1.  WiTNB8ft— Section  829. 

The  assignee  of  a  claim  against  a  decedent's  estate  may  testify  as  to 
conversations,  in  which  he  took  no  part,  between  th6  decedent  and  the  as- 
signor, concerning  the  assigned  claim. 

3.  Interest— Unliquidated  damages. 

An  unliquidated  claim  against  an  estate,  which  i&  to  be  adjusted  and 
paid  in  the  course  of  administration,  will  not  draw  interest. 

Judicial  Settlement  of  the  Accounts  of  Flora  E.  Hartman,  as 
administratrix  of  Esther  F.  Hartman,  deceased. 

Flora  E.  Hartman,  the  administratrix,  who  was  a  daughter  of 
decedent,  presented  two  claims  against  the  estata  One  claim  was 
for  services  performed  under  an  agreement  with  decedent,  during 
a  period  of  nearly  fourteen  years  prior  to  her  death,  amounting  to 
$2,163.  The  other  claim  was  for  services  rendered  to  decedent 
by  Douglas  Hartman,  claimant's  brother,  and  for  disbui-sements 
by  him,  amounting  to  $2,105.98,  which  said  Douglas  Hartman 
assigned  to  her.  On  the  hearing,  Flora  E.  Hartman,  the  claim- 
ant, was  permitted  to  testify  in  her  own  behalf  as  to  conversations 
between  decedent  and  Douglas  Hartman  concerning  the  claim 
which  he  had  assigned  to  her.  She  testified  that  she  heard  the 
conversations,  but  did  not  take  any  part  therein.  This  testimony 
was  objected  to  on  the  ground  that  it  involved  personal  commu- 
nicatieus  with  decedent,  in  violation  of  Code  Civ.  Proc.  §  829, 

Steele  (k  PrescDtt,  for  claimant;  Hencjkrson  &  Belly  for  contestant 
William  Hartman  ;  R  B,  MitcheU^  for  contestant  Eugene  Hart- 
man. 

Sheldon,  & — The  referee  erred  in  striking  out  the  testimony 
of  the  claimant  concerning  conversations  <  between  the  decedent 
E«ther  F.  Hartman,  and  Douglas  Hartman,  and  in  excluding 
other  conversations  oflFered  in  evidence  between  the  same  pei-sons. 
The  witness  was  a  party,  and  interested  in  the  evfent;  but  the  of- 
fered evidence  was  not  concerning  any  personal  transaction  or 
communication  in  which  the  witness  had  or  took  any  part,  in  any 
manner,  eo  far  as  appeared.  The  evidence  was  therefore  compe- 
tent O'Brien  v.  Weiler,  140  N.  Y.  281 ;  55  St  Rep.  637;  Cary 
V.  WhUe,  59  N.  Y:  886  ;  Simmons  v.  Havens.  101  id.  427. 

The  question  of  the  allowance  of  interest  is  not  free  from  diffi- 
culty. It  is  stated  in  the  briefs  of  the  parties  opposing  the  claim, 
that  the  claim  exhibited  does  not  demand  interest  T  have  not 
been  furnished  with  such  claim,  and  cannot  determine  as  to  the 
correctness  of  that  statement  Upon  the  evidence,  however,  I 
.cannot  find  support  for  the  allowance  upon  the  claim  of  Flora  E. 
.Hartman  for  her  services.  It  is  difficult  to  see  any'  material  dis» 
Sr.  Bkp.,  Vot.  LXX.        25 
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tiaction  between  the  facts  of  this  c»ise  and  the  facts  in  the  case  of 
lAttell  V.  Ellison^  4A  St,  Rep.  22,  which  can  aid  the  claimant.  It 
may  be  that  the  facts  in  this  case  are  less  favorable  to  the  require- 
ments which  must  exist  before  interest  can  be  allowed  than  in  the 
Ellison  Case,  In  the  Ellison  Case  there  was  a  breach  of  contract 
at  the  date  of  the  death.  In  this  case  the  evidence  discloses,  and 
the  referee  has  reported,  that,  if  Mrs.  Hartman  did  not'  sell  her 
property  during  her  lifetime.  Flora  was  to  have  her  pay  out  of 
It  after  her  mother's  death.  The  intention  was,  evidently,  that, 
the  claim  should  be  paid  in  the  course  of  administration,  as  a  claim 
against  the  estate;  and  the  claim  being  an  unliquidated  one,  to  be 
adjusted  and  paid  in  the  course  of  administration,  it  will  not 
draw  interest 

The  statute  of  limitations  is  not  a  bar  to  the  claim  of  F16ra  E. 
Hartman,  for  services,  or  any  part  of  it ;  and  whether  rt  may  be  a 
bar  to  any  portion  of  the  Douglas  Hartman  claim  may  better  be 
determined  after  a  rehearing,  which  will  be  necessary  on  account 
of  the  error  of  the  referee  in  striking  out  the  evidence  of  Flora 
E.  Hartman,  as  above  stated. 

Motions  denied  and  rehearing  ordered. 


Henry  M.  Taber  et  al,  Resp'ts,  v.  Manhattan  Railway  Com- 
pany et  al,  App'lts. 

(New  York  Superior  Court,  Oemral  Term,  Filed  October  ii,  1895.) 

Contempt — Injunction  against  railway — Condemnation  pkocbedinob. 
The  refusal  of  a  railway  company  to  obey  an  injunction  against  its  ope* 
ration,  or  the  alternate  provision  in  the  order  for  the  payment  of  a  certain 
sum  as  the  value  of  the  easements,  is  not  punishable  as  a  contempt,  vtrhere 
the  company  instituted  proceedings  to  condemn  the  easements  and  paid  the 
award  therein  made  before  the  contempt  proceedings  were  commehoed. 

Appeal  from  an  order,  finding  the  defendants  guilty  of  con- 
tempt in  disobeying  an  injunction  contained  in  the  judgment 

Davies  &  Rapalh  and  M  C,  James,  for  applta ;  J.  K  Parsons, 
for  resp'ts.  » 

McAdam,  J. — Without  determining  the  effect  of  the  various 
extensions  and  Stays,  but  assuming  that  the  court  below  was 
right  in  deciding  that  there  had  been  a  violation  of  the  injunction, 
questions  arise  that  require  serious  reflection.  The  fine  imposed 
was  $14,750,  being  the  difference  between  $30,250,  the  amount 
awarded  in  condemnation  proceedings,  and  $45,000,  the  sum  for 
which  the  defendants  were,  by  the  judgment  cff  this  court,  per- 
mitted to  purchase  the  easements  they  had  wrongfully  appropri- 
ated to  their  own  use. 

It  is  objected  that  the  fine  was  arbitrarily  imposed,  and  not  as- 
sessed upon  legal  principles.  The  fine  authorized  is  limited  to 
indemnification,  and  when  the  actual  loss  or  injury  is  not  shown 
it  cannot  exceed  the  costs  and  $250  in  addilHon  thereto.  Code, 
§  2284.  Where  actual  loss  or  injury  is  claimed,  the  proof  thereof 
must  be  according  to  the  rules  of  law  applicable  to  an  action  for 
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such  damagea  Dejonge  v.  Brenneman^  23  Hun,  382 ;  Sudlow  v. 
Knox,  7  Abb.  Pr.  (N.  S.)  411 ;  Luedeke  v.  Cowrsen,  3  Misc.  Rep. 
559 ;  52  St  Rep.  516;  Tinkey  y.Langdon,  60  How.  Pr.  180 ;  Sim- 
monds  v.  SiTnmonds,  6  Week.  Dig.  263.  The  only  proof  furnished 
here  is  in  the  fact  that  the -amount  of  the  award  in  the  condemna- 
tion proceedings  was  $14,750  less  than  the  sum  at  which  the  de- 
fendants were,  by  the  judgment  of  this  court,  privileged  to  pur- 
chase the  easements.  The  question,  then,  is  whether  these  two 
records  legally  establish  plaintiflEs'  loss  or  injury  to  the  extent, 
claimed. 

The  action  hr  past  damages  and  injunctive  relief  was  com- 
menced before  the  condemnation  proceedings  were  instituted,  and 
no  doubt  led  to  their  institution,  with  the  probable  design  that,  if 
the  commissioners  made  an  award  more  favorable  to  the  defend- 
ants than  that  of  this  court,  as  a  condition  of  i obviating  the  injunc- 
tion, they  would  act  upon  such  award,  and  prevent  the  further 
prosecution  of  the  action.  Whether  such  a  course  is  commenda- 
ble need  not  be  discussed,  for  a  party  proceeded  against  is  entitled 
to  use  all  legal  avenues  of  escape  from  his  pursuer.  The  commis- 
sioners made  the  more  favorable  award  to  the  defendants,  and  they 
paid  the  amount  into  court,  thereby  acquiring  title  to  the  ease- 
ments long  before  the  proceeding  to  punish  for  contempt  were 
instituted.  The  adjudication  in  condemnation  proceedings  estab- 
lished for  all  time  and  every  purpose  the  value  of  the  easements 
taken.  Ober/elder  v.  Met  EL  R  Go.,  138  N.  Y.  181;  52  St  Rep. 
158. 

In  an  action  for  injunctive  relief,  the  provision  for  the  payment 
of  the  fee  damage,  as  the  equivalent  of  the  property  taken  in 
avoidance  of  the  injunction,  is  putely  matter  ot  grace  or  favor  to 
the  defendants.  It  is  simply  a  privilege  of  which  they  may  avail 
themselves,  rather  than  an  option  which  they  can  be  held  to  have 
accepted  as  a  binding  election  on  their  part  by  the  mere  failure  to 
stop  their  trains  or  remove  their  structure  Such  payment  is  at 
the  pleasure  of  the  defendant,  and  neither  party  has  the  right  to 
compel  the  court  to  make  the  provision.  Galway  v.  Met.  El.  Ry. 
Co.,  128  y.  Y.  at  page  149;  40  St.  Rep.  145 ;  Eggers  v.  Man.  Ry, 
Co.,  27  Al>b.  N.  C.  at  pages  469-471;  42  St.  Rep.  123;  Mead  v. 
Railroad  Co.,  24  N.  Y.  Supp.  at  page  909.  It  is  inserted  more  to 
serve  public  convenience  that  any  equity  due  to  the  defendant. 
The  plaintiflf^s  remedy  in  such  a  case  is  t<^  recover  damages  to  the 
rental  value  for  the  time  the  easements  were  Wronfffullj  used, 
and  to  enjoin  their  further  use  until  title  is  acquired ;  the  relief 
being  a  money  judgrpent  for  such  damages,  and  an  injunction  to 
prevent  further  trespasses. 

The  incidental  fixing  of  a  sum  at  which  the  defendant  may  pur- 
chase the  easements  is  to  facilitate  the  acquirement  thereof  with- 
out the  expense  or  delay  of  new  pyroceedings,  not  to  supersede  or 
impair  the  constitutional  mode  of  obtaining  the  property  by  con- 
demnation. Such  a  finding  does  not  operate  as  an  adjudication 
on  value,  in  the  sense  which  concludes  the  parties  to  the  record. 
It  becomes  operative  only,  in  cases  where  the  defendants  avail 
themselves  of  the  privilege  accorded,  and  then  onlv  by  tlie  vqIuu- 
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tary  act  It  is  in  the  nature  of  a  continuing  offer  to  sell, — ineffi- 
cacious without  binding  acceptance, — and  bears  but  shght  resem- 
blance to  the  judgment  which  creates  an  estoppel  and  is  available 
in  subsequent  proceedings  as  res  adjudicata.  That  the  accord  of 
a  judgment,  in  order  to  conclude  either  of  the  parties  litigant, 
must  be  conclusive  upon  both,  is  elementary.  1  Groenl.  Ev. 
§  524;  Nelson  V.  Brown,  lU  N.  Y.  384;  63  St.  Rep.  697. 

Condemnation  proceedings  are  to  enable  the  defendant  to  ac- 
quire title  to  the  easements  by  making  full  compensation  therefor, 
and  the  question  of  value  presents  the  main,  if  not  only,  issue  for 
determination.  Hence,  the  award  of  the  commissioners  is  conclu- 
sive upon  the  subject  Oherfelder  v.  Railroad  Co,,  supra.  The 
})endency  of  an  action  for  injunctive  relief  {In  re  Metropolitan  EL 
Ry,  Co,,  55  Hun,  198,  200;  27  St  Rep.  576),  or  a  judgment  in 
equity  {In  re  Metropolitan  El  Ry.  Co.,  12  N.  Y.  Supp.,  at  page 
504),  is  no  bar  to  proceedings  for  condemnation.  This  is  so  on 
principle  as  well  as  authority.  When  the  commissioners  appointed 
in  such  proceedings  award  the  damages,  and  the  same  are  paid, 
the  equity  action  as  to  injunctive  relief  abates,  for  it  yields  in  this 
respect  to  the  statutory  remedy.  Id.  The  judgment  in  the 
equity  action  being  no  bar  to  the  condemnation  proceedings,  and 
not  conclusive  therein  on  the  subject  of  value,  it  follows  that  the 
controlling  evidence  thereof  is  that  furnished  by  the  award  of  the 
commissioner,  and  that  alone.  Tliere  is,  therefore,  nothing  in 
the  case  establishing  loss  or  injury  to  the  extent  of  $14,750,  and 
the  fine  imposed  and  fixed  at  that  sum  is  without  warrant  in  law, 
for  which  reason,  if  no  other,  the  order  appealed  from  would  have 
to  be  reversed. 

If  we  placed  cur  decision  solely  on  the  ground  of  excessive 
damages,  it  might  be  proper  to  remand  the  case  to  the  special 
term  for  a  reassessment ;  but  another  and  more  serious  question 
presents  itself.  The  injunction  issued  by  this  oouit  ended,  by 
force  of  law,  November  27,  1893,  when  the  commissioners*  report 
was  confirmed  and  the  award  paid  ( Watson  v.  Met.  EL  Railxvay 
Co.,  29  St  Rep.  513;  Manhattan  Railway  Co.  v.  laber,  60  St 
Rep.  781 ;  Gardner  v.  Gardner,  87  N.  Y.  14,  17,  18),  and  con- 
tempt  proceedings  cannot  be  maintained,  after  an  injunction  has 
been  dissolved,  abro^ted,  or  otherwise  ended,  to  punish  a  party 
for  a  previous  violation  of  the  mandate  {Peck  v.  Yorks,  32  now. 
Prac.  408;  Moat  v.  Holbein,  2  Edw.  Ch.  188:  Murad  v.  Tliomas, 
6  St  Rep.  662).»  In  Watson  v.  Railway  Co.,  supra,  the  general 
term  of  this  court  held  that  it  was  error  to  refuse  to  permanently 
dissolve  the  injunction  in  an  equity  action  against  the  elevated 
railroad,  similar  to  this  action,  after  tlie  confirmation  and  payment 
of  the  award  of  commissioners  in  condemnation  proceedinga 
The  ground  of  the  decision  was  that  the  acquisition  by  the  rail- 
road company  of  title  and  right  of  possession  to  the  property, 
which  the  injunction  was  intended  to  protect,  ipso  facto  ended  the 
injunction.     Sedgwick,  C.  J.,  said: 

"The  substantial  provision  was  that,  when  the  plaintiff  ceased 
to  own,  and  the  defendants  became  owners,  the  injunction  should 
not  be  continued  further.     The  judgment  did  not  intend  that,  if 
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the  defendants  became  owners,  on  whatever  terms,  they  should 
not  enjoy  the  legal  consequences  of  being  owners!  *  *  *  In 
my  judgment,  if,  in  fact,  the  defendants  have  become  the  owners 
of  that  part  of  the  plaintiflE's  easement,  which  the  injunction  pre- 
vented them  from  further  using,  the  plaintiff  has  ceased  to  have 
a  right  to  an  injunction." 

In  liailway  Co,  v.  Taher  (plaintiff's  appeal  from  stay  under 
section  3379  Code;  supm),  Follett,  J.,  said: 

**  When  the  final  onler  has  been  entered,  and  the  award  has 
been  paid  or  deposited,  the  plaintiff  is  entitled  to  the  possession 
of  the  property  condemned. " 

In  Peck  v.  lorks,  supra,  the  court  held  that  the  reason  of  the 
rule  which  prevents  a  prosecution  for  a  statutory  offense,  or  an 
action  to  recover  a  penalty,  after  the  repeal  of  the  statute  which 
made  the  act  criminal  or  imposed  the  penalty,  ^^  applies  with  full 
force  to  the  case  of  an  injunction  vacated  or  modified,  and  all 
acts  in  violation  of  it  previously."    Judge  Johnson  said : 

*'An  injunction,  which  is  but  an  order  of  the  court,  can  have 
no  more  force  or  extended  operation  after  it  is  set  aside  or  modi- 
fied than  a  statute  repealed  or  modified,  in  regard  to  acts 
previously  dona  In  either  case,  the  rule  being  abolished,  the 
infraction  of  it  is  abolished  also,  and  nothing  remains  on  which  a 
conviction  can  be  based." 

The  injunction  having  been  abrogated  and  dissolved,  by  opera- 
tion of  law,  November  27, 1893,  the  order  made  by  Judge  Dugro 
on  February  27,  1894,  did  not  and  could  not  revive  it,  or  save 
any  rights  under  it  The  order  punishing  the  defendants  for  con- 
tempt was  not  made  until  June,  1895,  long  after  the  injunction 
had  spent  its  torca  It  is,  therefore  open  to  the  objection  held  to 
be  fatal  in  the  cases  last  cited. 

The  condemnation  proceedings  resorted  to  by  the  defendants 
have  lone  be6n  recognized  as  a  proper  alternative  for  the  avoid- 
ance of  the  injunction  in  elevated  equity  suits  {Story  v.  Eailroad 
Co..  90  N.  Y.  179;  Clover  v.  Railioay  Co.,  51  N.  Y.  Supr.  Ct  1 ; 
Blumenilial  v.  !l  Y.  E.  liailway  Co.,  42  St  Rep.  683 ;  American 
Rink  Note  Co.  v.  Hfew  York  EL  R  Co.,  129  N.  Y.  252;  41  St 
Rep.  531 ;  Qalway  v.  Met  El  Railway  Co.,  128  N.  Y.  189 ;  40 
St  Rep.  145;  Lewis,  Em.  Dora.  §  634),  and  this  whether  the 
suit  is  commenced  before  or  after  the  condemnatiou  proceedings 
are  instituted — the  commissioners'  award  in  either  instance  being 
regarded  as  controlling  in  its  eflfect  when  followed  by  payment  in 
some  form  authorized  by  law.  The  jurisdiction  of  such  proceed- 
ings rests  exclusively  in  the  supreme  court  Const  art  1,  §  7; 
Code,  §  3360.  The  court  has  no  power  directlv  to  interfere  with 
or  limit  the  exercise  of  the  right  of  eminent  domain.  Whether 
such  right  shall  be  put  in  motion  for  any  particular  purpose,  and 
whether  the  exigencies  of  the  occasion  and  the  public  welfare 
justify  its  exercise,  are  questions  which  rest  entirely  with  the 
lef^islature.  Beekman  v.  Railroad  Co.,  8  Paige,  45;  Harris  v. 
Thompson,  9  Barb.  850 ;  Railroad  Co.  v.  Brainnrd.  9  N.  Y.  100 ; 
People  V.  Smith,  21  id.  595 ;  In  re  Fowler,  53  i«l.  60;  In  re  Union 
Ferry  Co.,  98  id.  158;   Qilmer  v.  ''Lime  Point;'  18  Cal.  229;  Lent 

uigitizeci  by  vjOOQiC 


198  New  York  State  Eeporter,  Vol.  70.        [Sup.Ct 

V.  lillson,  72  id.  404;  Water  Wor/cs  Co,  v.  Burkhart,  41  Ind.  364; 
Haverhill  Bridge  Propers  v.  County  Comrs  of  Essex^  103  Mass. 
120;   Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54,  518. 

It  would  seem,  therefore,  that  the  condemnation  proceedings  in 
the  supreme  court,  followed  by  payment  of  the  award,  eflFectuallv 
terminated  this  action  so  far  as  injunctive  relief  is  concerned 
For  these  reasons  the  defendants  were  not  amenable  to  process 
for  contempt  of  this  court  for  the  acts  complained  of,  and  the 
order  appealed  from  must  be  reversed,  with  costs. 


Sarah  L.  Myers  et  al,  Eesp'ts,  v,  Thomas  Bolton  et  al, 

App'lts. 

{Supi^eme  GouH,  General  Term,  First  Department,  Filed  October  18,  1895.) 

Tenants  in  common— Liability  inter  be. 

Lessees  who,  while  in  possession  of  the  demised  premises,  become  ten^ 
ants  in  common  thereof  witli  other  parties,  must  account  to  such  parties 
for  their  portion  of  the  subsequently  accruing  rents. 

2.  Contract — CJonstruction. 

Where  the  owner  of  land  leases  the  right  to  cut  ice  from  a  pond  thereon 
and  then  leases  the  land  to  another  person  without  any  mention  of  the  pre- 
vious lease,  and  the  latter  lessee,  who  was  the  lessor's  agent  to  collect  rents, 
accounts  for  the  rents  paid  by  the  former  lessee,  such  course  of  dealing 
establishes  the  fact  that  the  pond  was  not  intended  to  be  included  in  the 
subsequent  lease. 

8.  Accounting— When  action  lies. 

An  action  for  the  recovery  of  such  a  sum  of  money  as  may  be  found 
due  on  an  accounting  will  not  be  dismissed  upon  the  trial  on  the  ground 
that  an  action  at  law  might  have  been  maintained  for  the  recovery  of  the 
money  demanded. 

Appeal  from  a  judgment  in  favor  of  plaintiffs. 

Alex.  TJiain,  for  app'lts ;  James  R.  Marvin,  for  rdfep'ts. 

FoLLETT,  J. — This  action  was  begun  April  29,  1889,  to  com- 

f)el  the  defendants  Thomas  Bolton,  Henry  B.  Bolton,  and  Wil- 
iam  n.  Birchall,  to  account  for  moneys  collected  and  received 
from  property  owned  in  common  by  the  parties  to  the  action. 
John  W.  Bolton  and  Catharine  E.  Bolton  were  joined  as  defend- 
ants because  they  refused  to  be  joined  as  plaintiffs,  but  no  judg- 
ment was  demanded  or  rendered  against  them.  All  of  the  defend- 
ants served  a  joint  answer,  and  the  referee,  in  his  decision,  stated 
the  accounts  as  between  all  of  the  parties  to  the  action,  finding 
that  Sarah  L.  Myers,  Mary  A.  Littlewood  (plaintiffs),  John  W. 
Bolton,  Catharine  E.  Bolton  (two  of  the  defendants),  were  each 
entitled  to  recover  of  Thomas  Bolton,  Henry  B.  Bolton,  and  Wil- 
liam H.  Birchall  $8,826.49,  with  interest  from  August  1,  1894. 
A  judgment  was  entered  in  favor  of  the  plaintiffs  for  the  amount 
found  due  them,  but  no  judgment  has  been  entered  in  favor  of 
John  W.  Bolton  and  Catharine  E.  Bolton,  or  either  of  them.  All 
the  testimony  in  respect  to  the  accounts  was  given  by  Thomas 
Bolton  and  Henry  B.  Bolton,  two  of  the  appellants.  There  was 
no  conflict  therein,  and  the  appellants  are  not  in  a  position  to  urge 
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that  the  referee  should  not  have  believed  the  evidence.  The  only 
other  testimony  related  to  the  value  of  legal  services  rendered 
npon.the  retainer  of  the  defendants  in  matters  arising  ont  of  the 
estate,  and  was  given  by  four  attorneys,  three  of  whom  were  the 
attorneys  and  counsel  who  conducted  the  trial,  and  whose  names 
appear  on  the  briefs  in  this  court.  While  many  of  the  referee's 
findings  of  fact  were  excepted  to  bv  the  appellants,  none  of  them 
were  challenged  on  the  argument  or  are  challenged  in  the  brief, 
except  that  part  of  the  sixth  by  which  it  is  found  that  Thomas 
Bolton  and  Henry  B.  Bolton  received  $l,00b  from  William  H. 
Birchall  for  the  use  of  a  house  rented  to  him  by  them.  Thomas 
Bolton  testified  that  the  Bronx  Company,  hereinafter  mentioned, 
had  an  account  with  Birchall ;  that  the  rent  was  charged  to  him 
in  that  account,  and  credited  to  the  estate.  Under  this  evidence 
the  referee  correctly  found  that  the  rent  had  been  paid  by  Bir- 
chall, and  had  passed  into  the  hands  of  the  three  appellants  who 
composed  the  ffrm  of  the  Bronx  Company. 

Tne  finding  of  fact  must  be  accepted  by  this  court  dd  supported 
by  the  evideiice.  In  1880,  Ann  Bolton  was  the  owner  of  a  tract 
or  land  at  Bronxdale,  which  was  divided  by  the  Bronx  river;  the 
land  on  the  west  side  being  in  the  city  of  New  York,  and  that  on 
tha  east  side  in  the  town  of  Westchester.  On  this  land  were  valu- 
able mills,  used  for  the  purpose  of  manufacturing.  She  was  also, 
the  owner  of  several  houses  at  Bronxdale.  Prior  to  March,  1880, 
she  leased  to  A.  C.  Chandler  the  right  to  cut  ice  from  a  pond  on 
her  land,  for  $600  per  year.  The  lessee  enjoyed  the  privilege 
and  paid  the  stipulated  rent  until  July  9,  1889.  In  March,  1880, 
Thomas  Bolton,  Henry  B.  Bolton,  and  William  H.  Birchall  were 
partners  under  the  firm  name  of  the  Bronx  Company,  and  March 
1,  1880,  Ann  Bolton  leased  to  the  firm  a  portion  of  the  tract  of 
land  divided  by  the  Bronx  river  for  five  years  from  March  1, 
1880,  with  the  privilege  of  ten  years,  for  the  annual  rent  of 
$4,500,  payable  yearly.  The  pond  from  which  the  privilege  to 
cut  ice  had  been  previously  granted  to  Chandler  was  part  of  the 
premises  leased  to  the  company,  but  from  the  date  of  the  lease  to 
the  death  of  Ann  Bolton  the  Bronx  Company  collected  the  rent 
from  Chandler,  and  credited  it  to  Mrs.  Bolton.  September  29, 
1882,  Ann  Bolton  died,  seized  of  all  this  property,  and  leaving 
Thomas  Bolton,  Henry  B.  Bolton,  John  W.  Bolton,  sons,  Catha- 
rine F.  Bolton,  Emily  B.  Norris,  Sarah  L.  Myers,  and  Mary 
A.  Littlewood,  daughters,  her  only  heirs  and  next  of  kin.  Wil- 
liam H.  Birchall,  a  nephew,  had  been  adopted  by  her,  and 
reared  in  the  family  as  her  son.  She  left  a  will,  by  which  she 
beaueathed  to  her  daughter  Catharine  her  household  furniture 
and  clothing,  devised  to  Henry  B.  Bolton  a  house  and  lot, 
and  bequeathed  $1,500  to  her  executors,  to  be  invested,  and 
the  income  to  be  paid  to  the  trustees  of  a  church.  She  devised 
and  bequeathed  the  remainder  of  her  estate  to  her  seven  chil- 
dren and  to  her  adopted  son,  to  be  divided  equally  among  them. 
She  nominated  her  sons  Henry  B.  and  Thomas  Bolton,  as  execu- 
torR,  giving  them  power  to  sell  and  convey  any  or  all  of  her 
real  estate  at  public  or  private  sale.  November  20,  1882,  the  will 
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was  duly  admitted  to  j)robate  by  the  surrogate's  court  of  the 
county  of  Westchester,  and  letters  testiimentary  thereto  were 
issued  to  the  executors  therein  nomioated  who  immediately  entered 
upon  the  discharge  of  their  duties,  and  have  ever  since  continued 
to  act  as  executors.  From  the  death  of  the  testatrix  until  July  9, 
1889,  one  of  the  houses  left  by  her  was  rented  to  and  occupied  by 
William  H.  Birchall  for  $150^  per  year.  In  1887,  Emily  B.  Norris 
died  intestate,  leaving  no  descenaants,  but  leaving  a  husband,  to 
whom  letters  of  administration  on  her  estate  were  granted  October 
11,  1889,  and  November  22,  1889,  he  assigned  his  wife's  share  of 
the  rents  arising  from  the  estate  of  Ann  Bolton  to  Thomas  Bolton 
and  Henry  B.  Bolton.  On  the  9th  of  July,  1889,  the  greater  part 
of  the  real  estate  left  by  the  testatrix  was  condemned  by  the  city 
of  New  York,  under  chapter  522  of  the  Laws  of  1884,  for  the  par- 
pose  of  establishing  Bronx  Park  and  Parkways,  for  which  $267,- 
324.40  damages  was  awarded,  paid,  and  divided  among  the  devi- 
sees according  to  their  respective  interest?.  In  April,  1887,  four  of 
the  buildings  on  the  property  leased  to  the  Bronx  Company  were 
destroyed  by  fire,  on  account  of  which  $28,000  was  received  by 
the  company  from  insurance  companies  for  the  loss.  Thereafter 
the  firm  erected  new  buildings  at  a  cost  of  $5,501.05  more  than 
the  sum  received  for  insurance. 

Upon  the  death  of  the  testatrix  the  title  to  her  real  estate  vested 
in  the  eight  devisees,  subject  to  be  divested  by  the  execution  of 
the  power  of  sale  contained  in  the  will ;  and  until  the  power  was 
executed  tlie  devisees  were  entitled  to  the  possession  of  the  realty, 
subject  to  then  existing  leases,  and  were  entitled  to  collect  the 
rents  from  the  lessee,  and  receive  the  profits  from  that  portion  not 
leased  for  their  own  usa  The  executors,  as  such,  had  no  power 
to  collect  the  rents  accruing  after  the  death  of  the  testatrix  on  the 
leases  made  by  her,  or  to  receive  the  income  of  the  portion  of  the 
realty  not  held  under  such  leases.  In  re  Bolton^  5  Misc.  Rep.  476; 
Cli/t  V.  Moses.  44  Hun,  312;  7  St.  Rep.  691;  affirmed,  116  N.  Y. 
144;  26  St  Rep.  405.  The  Bronx  Company  was  the  agent  of  the 
testatrix  in  her  lifetime  for  the  collection  of  the  rents  from  the 
occupants  of  the  property,  and  was  accustomed  to  credit  her  in 
account  with  rents  due  from  the  firm.  After  her  death  the  com- 
pany credited  "Ann  Bolton s  Estate"  with  the  rents  due  from  the 
firm  in  an^account  kept  with  the  estate,  and  also  credited  to  the 
estate  in  that  acqount  the  rents  collected  from  other  tenants  occu- 
pying the  land  of  the  estate.  This  seems  to  have  been  done  by 
the  acquiescence  of  all  the  devisees.  In  this  account  the  firm 
charged  the  estate  with  taxes,  insurance,  and  other  expenses  paid. 
By  this  course  of  dealing  the  members  of  the  firm  became  liable  to 
the  other  devisees  for  their  just  proportion  of  all  rents  collected 
after  the  death  of  the  testatrix,  subject  to  the  legal  charges  for 
moneys  paid  out.  The  amount  due  the  estate  of  Ann  Bolton  for 
rents  collected  by  the  firm  prior  to  her  death  belonged  to  her  exe- 
cutors, who  have  accounted  therefor  in  the  surrogate's  court 
Such  rents  are  not  involved  in  this  suit  The  appellants  insist 
that  the  accounting  should  have  been  upon  the  theory  that  the 
parties  to  this  action  were  tenants  in  common,  and  that  none  of 
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them  was  liAle  to  the  others  for  use  and  occupation  of  the  realty. 
The  error  of  this  position  arises  from  the  fact  that  the  Bronx 
Company  oocapied  a  large  share  of  the  realty  from  the  death  of 
the  testatrix  to  July  9,  1889,  when  it  was  taken  by  the  city,  under 
a  lease  by  which  the  firm  agreed  to  pay  rent  at  the  rate  of  $4,500 
per  year.  The  individual  members  of  this  firm  wei'e  not  in  pos- 
session as  tenants  in  common  of  the  realty  covered  by  this  lease, 
but  the  firm  was  in  possession  as  tenants  upon  a  stipulated  rent, 
and  the  members  of  that  firm  must  account  to  the  owners  of  the 
property  upon  the  rules  applicable  to  cases  between  landlord  and 
tenant  As  tenants  holding  under  a  lease,  the  firm  cannot  charge 
for  improvements  mi^e  by  it,  nor  for  expenses  incurred  for  the 
restoration  of  the  buildings  in  excess  of  the  amount  received  for 
insuranca  Whether  the  policies  from  which  the  appellants  re- 
ceived $28,000  insured  the  interests  of  all  the  owners  or  only  the 
interest  of  the  firm  does  not  appear,  but  that  questioil  is  not  ma- 
terial, because  appellants  have  not  been  charged  with  that  sum, 
through  creditea  with  premiums  paid.  The  remainder  of  the 
realty  not  covered  by  the  lease  to  the  Bronx  Company  was  leased 
to  otner  persons,  thef  tenants  paying  rent  at  stipulated  rates^  which 
was  collected  by  the  company.  For  such  rents  the  defendants  are 
liable  to  account  to  their  cotenants  upon  the  principlea  applicable 
to  cases  between  tenants  in  common.  The  case  does  not  ^ow 
that  the  appellants  made  any  improvements  upon  the  property  not 
covered  by  their  lease,  or  that  they  expended  any  sums  on  ac- 
count thereof  which  were  not  credited  to  them  by  the  referee. 

It  is  urged  that  the  three  appellants!  should  not  have  been 
charged  for  rents  severally  collected  by  the  two  executors-  Thomas 
and  Henry  B.  Bolton.  This  would  be  aa  unanswerable  proposi- 
tion had  it  not  appeared  by  the  evidence  of  the  defendants  them- 
selves that  the  amounts  so  collected  were  paid  over  to  the  firm  of 
which  the  three  were  membera  The  firm  having  received  this 
money,  all  the  partners,  knowing  the  source  from  which  it  came, 
are  liable  to  account  therefor  to  the  persons  entitled  thereto. 

It  is  urged  that  Birchall  should  not  have  been  charged  for  the 
rent  of  the  house  occupied  by  him.  He  was  not  directly,  as  an 
individual.  He  had  agreed  to  pay  a  stipulated  rent  for  the  house, 
and  it  was  credited  in  the  account  of  the  firm  with  the  estate  as 
received  Birchall  is  liable  to  his  cotenants  for  rent  which  he  had 
agreed  to  pay  for  any  part  of  the  property. 

It  is  urged  that  the  referee  erred  in  charging  the  appellants  with 
the  amount  which  they  credited  the  estate  as  received  from 
Chandler,  upon  the  ground  that  the  pond  from  which  the  ice  was 
cut  was  on  the  land  leased  to  the  Bronx  Coaif)any.  Although 
the  appellants*  lease  did,  in  terms,  cover  the  pond,  it  is  plaip,  from 
the  coarse  of  dealing  between  Ann  Bolton  in  her  lifetime  and  the 
firm,  that  it  was  understood  between  them  that  the  rent  due  from 
Chandler  did  not  belong  to  the  company,  but  to  her;  and  after 
her  death  the  rent  was  collected  by  the  firm  from  Chandler,  and 
credited  to  the  estate,  thus  clearly  showing  that  the  rent  from 
Chandler  did  not  belong  to  the  Bronx  Company. 
St.  Rkp.,  Vol.  LXX.        26 
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The  appellants  insist  that  the  court  erred  in  not  ^Slowing  them 
the  amount  ^hich  was  found  due  to  the  executors  from  the  estate 
of  the  testatrix  on  their  accounting  in  the  surrogate's  court  To 
this  there  are  several  answers:  (1)  The  amount  found  due  the  ex- 
ecutors on  the  accounting  was  not  established  on  the  trial  of  this 
action.  (2)  That  amount,  whatever  it  was,  is  not  a  claim  in  favor 
of*the  three  appellants,  but  it  is  a  claim  of  two  of  the  appellants 
in  their  representative  capacity.  (3)  This  independent  claim  of 
the  executors  against  the  estate  is  not  set  up  in  the  answer  in  this 
action  as  a  counterclaim. 

There  is  no  reason  for  dismissing  the  complaint  against  Cathar- 
ne  E.  and  John  W.  Bolton.  No  claim  was  made  against  them, 
and  they  were  made  parties  defendant  simply  because  they  would 
not  join  as  plaintiffs.  They  filed  no  exceptions,  and  have  not  ap- 
pealed. 

It  was  not  error  to  refuse  to  credit  the  appellants  with  the  $1, 
819.63  paid  by  Thomas  Bolton,  March  31,  1887,  on  the  bond  held 
by  Sarah  L.  fiolton,  for  this  sum  had  been  charged  in  the  execu- 
tors' account  rendered  in  the  surrogate's  court,  and  had  there  been 
allowed  to  them. 

It  appears  that  one  Girsch  held  a  mortgage  upon  three  houses 
belonging  to  the  estate,  which  was  given  by  Ann  Bolton  in  her 
liferime.  One  of  these  houses  was  devised  to  Henry  B.  Bolton, 
who,  and  Thomas  Bolton,  agreed  between  themselves  that  $1,500 
of  the  principal  sum  should  be  charged  upon  Henry's  house  and 
$500  should  be  charged,  upon  the  premises  devised  to  the  eight  de- 
visees. This  mortgage  had  been  paid  by  the  firm,  and  charged 
on  its  bdoks,  three-fourths  of  the  sum  paid  to  Henry  B.  Bolton 
and  one-fourth  of  it  to  the  estate,  according  to  the  agreement ;  and 
the  referee  credited  the  appellants  with  the  amount  charged  by 
them  against  the  estate.     In  this  there  was  no  error. 

After  issue  was  joined  in  this  action,  the  parties  stipulated  that 
the  trial  involved  the  examination  of  a  long  account,  and  that  it 
be  referred  to  William  M.  Hoes  lo  hear  and  determine,  and  an  or- 
der was  entered.  On  the  trial  the  defendants  moved  that  the  com- 
plaint be  dismissed  on  the  ground  that  the  cause  of  action  set  out 
therein  was  legal,  and  not  equitable,  ones.  An  action  for  the  re- 
covery of  such  a  sum  of  money  as  may  be  found  due  on  an  ac- 
counting will  not  be  dismissed  upon  the  trial  on  the  ground  that 
an  action  at  law  might  have  been  maintained  for  the  recouery  of 
the  money  demanded.  An  action  for  the  recovery  of  this  sum, 
eitlier  at  law  or  through  an  accounting,  required  the  examination 
of  a  lon^  account,  and  could  not  bo  tried  before  a  jury.  Under 
the  reformed  procedure  such  actions  are  not  dismissed  because  er- 
roneously named,  or  because  allegations  appropriate  to  a  legal 
cause  of  action  are  contained  in  the  complaint  in  a  suit  for  equit- 
able relief. 

The  action  seems  to  have  been  carefully  and  fairly  tried  and 
disposed  of  by  the  learned  referee,  and  we  find  no  error  in  the  re- 
cord calling  for  the  reversal  of  the  judgment,  which  should  be  af- 
firmed, with  costs. 

All  concur. 
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Roger  Kanb,  as  Administrator,  etc.,  Resp't,  v.  MrromELL  Trans- 
portation Company,  AppUt 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1896.) 

1.  Master  and  servant— Fellow.  » : 

A  deck  hand  of  a  vessel,  in  discharging  a  cargo  of  wheat  into  an  eleva-  j^  j 

tor.  is  not  a  fellow  servant  of  a  scooper  employed  by  the  superintendent  h]^ 

appointed  by  the  elevator  company.  s                ,^  j 

X  DAHAOEa— ExcBssrvn.  '^M 

Where  the  deceased,  who  was  a  sober,  industrious,  unmarried  man,  A 

about  twenty-six  jean  of  age,  and  earned  about  (400  during  each  season  '^ 

of  navigaCioQ,  left  a  widowed  mother  and  adult  brothers  and  sisters,  a  ver-  .>1 

diet  for  #9000  damages  for  his  death  was  held  not  to  be  excessiTe,  though  '  ^ 

he  was  not  shown  to  h^ve  ever  have  contributed  to  their  ^pport.  ^ 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  plaint- 
iff, and  from  ka  order  denying  a  motion  for  a  new  trial 
F.  E.  Tarsney^  for  app'lt ;  John  Laughlin^  for  resp't  . 

Lewis,  J. — The  deceased,  Edward  O'Toole,  on  the  22<J  day  of 
October^  1892,  was  working  as  a  scooper,  assisting  in  unloading  a 
<iargo  of  grain  from  a  steam  barge,  known  as  the  "A.  Folsom"  I 

which  belonged  to  the  defendant.  The  grain  was  being  elevated 
int')  the  Evans  elevator,  in  the  city  of  Buffalo.  While  thus  epgaged, 
a  piece  of  timber,  belonging  to  and  used  upon  the  deck  of  the  ves- 
sle,  was  negligently  allowed  to  fall  down  the  hatchway  of  the  ves- 
sle  into  the  hold  by  one  of  the  deck  hands  of  the  vessel.  In  fall- 
gni,  it  struck  and  killed  the  deceased.  The  deck  hand  was,  at  the 
thing  ,in  the  employ  of  the  defendant,  working  upon  the  deck  of 
the  vessel,  and  had  occasion  to  move  the  piece  of  timber.  There 
is  no  controversy  as  to  the  foregoing  facts,  and  no  question  is 
made  as  to  the  deceased  being  free  from  negligence  contributing  : 

ot  his  death. 

Two  questions,  and  two  only,  are  agreed  by  the  appellant*s 
counsel.  It  is  his  contention  that  the  deceased  and  the  deck  hand 
were  both  in  the  employ  of  the  vessel,  and  were  therefore  fellow 
servants.  The  business  of  transferring  grain  from  vessels  into  ele- 
vators at  the  port  of  Buffalo  has  been  carried  on  for  years  by  all 
the  elevators  of  the  city  in  the  following  manner. 

At  the  opening  of  navigation  in  the  spring  of  the  year,  each  ele- 
vator appoints  what  is  known  as  a  "boss  scooper"  for  the  season  of 
navigation.  He  is  given  the  entire  charge  of  elevating  grain  out  of 
vessels  into  the  elevator.  For  that  purpose  he  has  charge  of  that 
portion  of  the  machinerv  of  the  elevator  which  is  used  in  con  nee- 
tion  with  the  vessel  He  employes  and  discharges  and  pays  his  as- 
sistants, who  are  known  as  "scoopeiu"  Neither  the  elevator  nor  the 
vessel  has  anything  to  say  or  do  as  to  whom  he  shall  employ.  He, 
with  his  men,  attends  to  removing  the  grain  from  the  hold  of  the 
vessel.  A  uniform  price  for  this  work  is  charged  by  all  the  elevators 
of  the  city.  The  charges  are  paid  by  the  vessel  As  a  matter  of 
convenience  to  all  parties  concerned,  Mr.  Cook,  who  is  the  gen- 
eral secretary  of  the  association  of  the  elevators  of  the  city,   re- 
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ceives  from  all  the  vessels  the  money  paid  for  elevating  gr^in,  and, 
At  the  end  of  each  week,  he  pays  to  the  boss  scooper  his  propor- 
tion of  the  moneys  so  received  during  the  week,  and  pays  the 
balance  thereof  to  the  elevator.  The  proportion  to  which  each  is 
entitled  is  fixed  by  agreement  between  the  elevator  and  the  boss 
scooper  at  the  commencement  of  the  season.  The  boss  scooper 
diviaes  the  money  paid  to  him  among  thB  scoopers  in  his  em- 

S\oyy  pro  rata,  according  to  the  number  of  hours  each  has  worked 
uring  the  week,  retaining  therefrom  to  himself  an  amount  equal 
to  that  coming  to  the  scooper  who  has  worked  the  greatest  num- 
ber of  hours  during  the  week.  Neither  the  m^ter  nor  the  owner 
of  the  vessel  has  anything  to  do  with  selecting  the  elevator. 
That  is.  determined  by  the  consignee  of  the  carga  The  master 
places  his  vessel  at  tlie  elevator,  and  attends  to  moving  his 
vessel  when  it  becomes  necessary  so  to  do  to  facilitate  the  un- 
loading of  the  cargo.  After  the  scoopers  have  removed  all  the 
grain  they  can  with  their  shovels,  the  vessel's  crew  attend  to 
sweeping  the  decks  and  the  hold  of  the  vessel.  The  work  of 
sweeping  the  decks  is  sometimes  commenced  by  the  vessels 
rcrew  l^efore  all* the  grain  is  removed.  The  boss  scooper  has 
no  supervision  or  control  over  the  vessel  or  its  crew,  nor  of 
'the  work  performed  by  them  in  about  the  vessel,  while  the 
work  of  unloading  is  in  progress. 

A  Mr.  Eagan  ii^as  the  Doss  shoveler  at  the  Evans  elevator^ 
and  was  in  charge  of  the  work  of  unloading  the  cargo  of  the 
Folsom  at  the  time  of  the  accident  He  employed  his  assis- 
tants, including  the  deceased.  It  is  true,  as  claimed  by  the  ap- 
pellant's counsel,  that  the  scoopera  and  the  crew  of  this  ves- 
sel were  engaged  in  a  common  undertaking.  The  scoopers  were 
removing  grain  out  of  the  vessel.  The'  crew  were  sweeping  up 
its  decks.  All  of  this  work  was  necessary  to  be  done  to  put 
the  vessel  in  condition  to  take  on  and  transport  another  cai-go. 
It  cannot,  however,  with  any  propriety  be  claimed  that  they 
had  a  common  employer.  While  the  money  received  by  the 
scoopers  came  to  tnem  indirectly  from  the  vessel,  it  was  not 
received  by  them  pursuant  to  any  contract  or  arrangement  be- 
tween them  and  thp  owner  of  the  vessel.  The  latter,  so  far 
as  appears,  had  no  knowledge  as  to  the  portion  of  the  eleva- 
tor charges  the  scoopers  were  entitled  to.  Had  the  owners  of 
the  Foslom  refused  to  pay  for  elevating  the  grain,  neither  the 
deceased  not  Eagan  could  have  maintained  an  action  against 
the  vessel  for  services  performed. 

The  defendant  would  not  have  been  liable  for  the  negligent 
act  of  a  scooper  while  he  was  engaged  in  removing  the  cargo. 
The  deceased  and  the  deck  hand  were  not,  we  think,  fellow 
servants,  within  the  meaning  of  the  rule  exempting  an  em- 
ployer from  liability  for  an  injury  to  one  employe  by  the  act 
of  another.  Under  the  evidence,  the  case  was  properly  sub- 
mitted to  the  jury.  Our  conclusion  is  sustained  by  the  follow- 
ing cases:  Svenson  v.  Stmmsliip  Co.,  57  ?^.  Y.  108;  Standard 
Oil  Cb.,  118  \il  571;  29  St.  R«p.  855;  Johnson  v  XHherlands 
Am.  Navigation  Co.,  132  N.   Y.  576;  43  St  Rep.  783. 
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The  appellant's  counsel  contends  that  the  verdict  was  ex- 
cessive. He  claims  that,  under  the  evidence,  the  plaintiff  was 
Bot,  in  any  event,  entitled  to  more  titan  nominal  damages. 
The  verdict  was  for  $3,000.  Tfie  deceased  was  twenty-six 
years  old  at  the  time. of  his  death.  He  was  unmarried.  He  was  an 
industrious,  sober  man.  He  had  been  working  for  a  number 
of  years,  during  the  season  of  navigation,  in  the  city  of  Buf- 
falo, shoveling  grain  from  elevatora  He  earned  at  that  busi- 
ness, upon  an  average,  about  $400  a  season.  He  left  a  widowed 
mother,  sixty-five  years  of  age,  who  resided  in  Ireland  with  a 
brother  of  the  deceased.  He  had  no  property.  He  left  brothers 
and  sisters,  some  of  whom  reside  in  Ireland;  the  others,  in  this 
country.  All  of  them  were  adults,  aud  were  supporting  them- 
selves. The  deceased  was  the  youngest  of  the  family.  He 
was  not  shown  to. have  ever  contributed  anything  to  the  sup- 
port ©f  his  mother  or  his  other  relatives.  Unoer  these  cir- 
cumstances, it  is  claimed  bv  the  appellant  that  the  next  of  kin 
suffered  no  pecuniarjr  loss  by  his  aeath. 

It  is  impossible  to  lay  down  any  well-defined  rule  to  guide 
courts  and  juries  in  determining  what  pecuniary  damages,  if 
any,  the  next  of  kin  sustain  in  thesfi  negligence  cases.  Whether 
a  young  child  will  live  to  arrive  at  an  age  when  he  will 
be  able,  by'  his  labor,  to  accumulate  property,  and,  if  s<5, 
whether  his  next  of  kin  will  ever  derive  any  iJenefit  from  his 
earnings,  cannot  in  any  way  be  demonstrated;  and  yet  ver- 
dicts of  substantial  amounts,  in  actions  for  the  negligent  kill- 
ing of  small  children,  are  sustained.  And  such  verdicts  are 
sustained  in  the  case  of  the  death  of  people  who  are  quite  ad- 
vanced in  yearis.  While  the  deceased  had  not  been  in  receipt  of 
an  income  which  enabled  him  to  lay  by  very  much  of  his  earn- 
ings, what  his'  income  might  have  been  in  after  years,  had  he 
<ived,  cannot,  of  course,  be  known.  The  juiy  were  furnished  all 
iie  light  upon  the  subject  that  the  circumstances  of  the  case  per- 
niitted,  ana  they  determined  that  the  next  of  kin  had  sustained 
$3,000  damages  by  the  deceased's  death.  That  sum  is  probably 
larger  than  we  would  have  awarded,  had  the  question  been  before 
us  for  decision.  The  jury,  upon  whom,  under  our  system  of  ad- 
ministering justice,  is  imposed  the  duty  of  deciding  such  ques- 
tions, determined  the  amount,  and  me  cannot  say  that  it  was  so 
large  as  te  indicate  that  any  improper  influence  probably  entered 
into  their  deliberationa 
The  judgment  and  order  should  be  aflBrmed. 


In  the  Matter  of  Edward  B.  Cantink 

{Supreme  Court,  Albany  Special  Term,  Filed   October  2S,  1896,) 

lUCnON— NOMINATIONB. 

Any  political  party  or  other  nominating  body,  which  at  the  last  general 
election  polled  10,000  votes,  may  make  nominations  in  a  district,  though    * 
it  did  not  poll  therein  ope  per  cent,  of  the  votes. 

Objections  to  the  certificates  of  nomination  of  the  Democratic 
Party  Reform  Organization  for  ofl&cers  to  be  elected  in  the  county 
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of  Albany,  city  of  Albany  and  each  ward  of  said  city,  and  the 
city  of  Cohoes  and  each  ward  of  said  city. 

James  J.  Farren^  for  app*lt ;  Art/iur  L.  Andrews^  for  resp't 

FuRSMAN,  J. — In  the  fall  of  1894,  a  body  of  citizens  calling 
themselves  the  "  Democratic  Party  Reform  Organization,"  nomi- 
nated a  state  ticket  in  this  state,  upon  which  appeared  the  name 
of  Everett  P.  Wheeler  as  its  candidate  for  governor.  At  the 
election  in  November  of  that  year,  the  said  ticket  received  more 
than  10,000  votes  in  the  state,  as  appears  by  the  certificate  of  the 
secretary  of  state,  used  on  this  motion.  In  the  city  and  county 
of  Albany  and  in  the  city  of  Cohoes  there  was  no  local  organiza- 
tion known  and  designated  as  the  "  Democratic  Party  Reform 
Organization,"  but  the  state  ticket  above  mentioned  received  in 
the  county  of  Albany  a  little  more  than  200  votes,  being  much 
less  than  one  per  cent  of  the  entire  votes  cast  in  said  county.  On 
the  10th  of  October,  1895,  a  body  of  citizens  of  the  city  and 
county  of  Albany,  and  of  the  city  of  Cohoes  filed  with  the  county 
clerk  of  the  county  of  Albany  certificiites  of  nominations  for 
offices  to  be  voted  "for  in  the  county  and  in  the  city  of  Albany^ 
and  in  each  ward  of  said  city,  and  in  the  city  of  Cohoes,  and  each 
ward  of  said  city,  at  the  ensuing  election.  Each  of  such  certifi- 
cates was  duly  signed  and  verified  b^  the  presiding  officers  and 
secretaries  of  the  conventions  at  which  such  nommations  were 
made,  and  was  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  Albany.  Thereafter  one  Edward  B.  Can  tine  filed  objections 
to  such  nominations,  upon  the  grounds  that  said  nominations 
were  not  made  by  a  convention  or  primary,  or  by  a  duly  author- 
ized committee  of  any  convention  or  primary,  of  any  political 
party  or  other  nominating  party  which  at  the  last  general  election 
polled  10,000  votes  in  the  county  or  in  said  cities,  or  in  the  re- 
spective districts  for  which  said  «onveiitions  or  primaries  were 
held  ;  and  also  upon  the  ground  that  the  party  name  adopted  by 
such  conventions  had  already  been  selected  by  another  or  dif- 
ferent political  party  or  portion  of  a  party.  Upon  a  hearing  be- 
fore the  county  clerk,  these  objections  were  sustained,  and  it  was 
decided  and  determined  by  him  that  the  said  certificates  are  void, 
and  of  no  effect,  and  that  the  names  therein  mentioned  cannot  be 
printed  on  the  official  ballots  as  the  candidates  of  said  Demo- 
cratic Party  Reform  Organization.  Upon  such  decision  being 
made,  a  petitfon  has  been  presented,  praying  that  said  decision  be 
reviewed. 

The  second  objection  was  not  urged  upon  the  argument  of  this 
motion,  and  it  was  conceded  that  the  designation  referred  to  above 
was  a  designation  adopted  upon  the  nomination  of  the  ticket 
headed  bj;  said  Everett  P.  Wlieeler  in  the  fall  o\  1894.  It  is 
sufficient  to  say,  as  to  this  objection,  that  these  cerlifiuates  pur- 
port to  be  and  are  certificates  of  local  nominations'of  the  same 
organization,  and  the  designation  cannot,  therefore,  properly  be 
said  to  have  been  previously  adopted  by  another  or  different  pol- 
iticiil  party. 

The  objection  seriously  urged  upon  this  argument  is  that  the 
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body  of  citizens  designated  in  the  fall  of  1894,  and  then  running 
a  state  ticket,. known  as  the  '*  Democratic  Party  Keform  Organ iza-' 
tioD,"  did  not  poll  10,000  votes  in  the  territory  covered  by  the 
certificates  presented  to  the  county  clerk  of  Albany  county  in  the 
present  instance.  The  decision  of  this  question  must  be  gov- 
erned by  the  language  of  section  56  of  chapter  8l0  of  the  Laws 
of  1895.     That  section  provides  that : 

*' Nominations  of  candidates  for  public  oflSce  may  be  made  by 
a  convention  or  primary,  or  by  a  auly  authorized  committee  of 
such  convention  or  primary,  of  any  political  party  or  other  nomi- 
nating body  which,  ai  the  last  general  election  before  the  holding 
of  such  convention  or  primary,  polled  ten  thousand  votes  in  the 
state,  or  one  per  cent,  of  the  entire  votes  cast  in  the  district 
thereof  for  which  said  convention  or  primary  is  hald.  Such 
nominations  shall  be  known  as  party  nominations." 

It  is  conceded  that  the  Democratic  Party  Eeform  Organization 
polled  more  than  10,000  votes  in  the  state  at  the  last  general  elec- 
tion, but  it  did  not  poll  one  per  cent  of  the  entire  votes  cast  in 
the  district  embracing  the  city  and  county  of  Albany  and  the  city 
of  Cohoes.  It  -will  be  observed  that  this  statute  does  not  require 
that  candidates  shall  be  nominated  by  a  convention  or  primary 
or  by  a  duly  authorized  committee  of  any  convention  or  primary 
of  any  political  party,  but  authorizes  such  nominations  to  be 
made  by  any  convention  or  primary  of  any  nominating  body.  If 
we  eliminate  that  portion  of  this  section  which  refers  to  political 
parties  as  such,  it  will  clearly  appear  that  any  nominating  body 
may  place  in  nomination  a  ticket  to  be  voted  for,  provided  the 
other  requirements  of  the  section  are  met  Making  such  elimina- 
tion, the  section  will  read : 

"  Nominations  of  candidates  for  public  office  may  be  made  by 
a  convention  or  primary  of  any  nominating  body  which,  at  the 
last  general  election  before  the  holding  of  such  convention  or 
primary,  polled  ten  thousand  votes,"  etc. 

It  appears  from  these  certificates  that  there  was  a  nominating 
body  holding  a  convention,  having  a  president  and  secretary,  and 
that  such  convention  put  in  nomination  local  tickets  in  the  city 
and  county  of  Albany  and  in  the  city  of  Cohoes,  and  in  the  sev- 
eral wards  of  said  cities.  This  statute  authorizes  such  a  conven- 
tion where  the  party  of  which  that  claims  to  be  a  part  polled 
10,000  votes  in  the  state,  or  one  per  cent  of  the  entire  votes  cast 
in  the  district  for  which  such  convention  is  held,  and  declares 
that  such  nominations  shall  be  known  as  **  party  nominations.'' 
The  statute  is  in  ihe  alternative.  It  authorizes  nominations  to  be 
ma  le  by  a  convention  or  primary,  or  by  a  committee  of  any  con- 
vention or  primary,  of  any  partv  or  nominating  body  which  polled 
10,000  votes  in  the  state,  **or'  one  per  cent  of  the  entire  vote 
cast  in  the  district,  eta  This  disjunctive  conjunction  has  pecu- 
liar force  and  significance  as  employed  in  this  statute.  It  is  as  if 
it  had  been  preceded  by  the  word  '*  either,"  and  the  statute  should 
read  : 

"  Nominations  of  candidates  for  public  office  may  be  made  by 
any  convention  or  primary,  or  by  a  duly  authorized  committee 
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of  such  convention  or  primary,  of  any  political  party  or  other 
nominating  body  which,  at  the  last  general  election'  before  the 
holding  of  such  convention  or  primary,  *  either*  polled  ten  thou- 
sand votes  in  the  state,  'or'  one  per  cent  of  the  entire  votes  cast 
in  the  district,"  etc. 

It  was  the  intention  of  the  legislature  to  authorize  a  nomination 
by  any  political  party  or  other  nominating  body  which  polled 
10,000  votes  in  the  state,  whether  in  particular  county  or  city  or 
district  one  per  cent  of  the  whole  number  of  votes  were  cast  by  such 
paity  or  not  And  in  case  10,000  votes  in  the  state  were  not  cast 
for  the  candidates  of  such  party  or  other  nominating  body,  but  one 
per  cent  of  the  entire  votes  cast  in  any  district  thereof  were  cast 
for  such  candidates,  a  local  ticket  for  such  district  might  be  nom- 
inated, although  a  state  ticket  could  not  be.  In  this  case,  more 
than  10,000  votes  for  the  candidates  of  the  Democratic  Partv  Re- 
form Organization  were  cast  m  the  state,  and  therefore  local  con- 
ventions of  that  party  may  be  local  nominations  to  be  voted  for 
in  particular  localities,  such  as  counties  and  wards,  although  less 
than  one  per  cent  of  the  entire  votes  cast  in  such  counties,  cities  or 
wards  were  cast  for  the  state  ticket  of  such  organizution,  and  such 
nominations  must  be  known  as  "party  nominations."  If  this 
were  not  so,  then,  although  more  than  10,000  votes  were  cast  for 
the  state  ticket  of  the  Democratic  Party  Reform  Organization  in 
the  state,  citizens  who  voted  for  that  ticket,  and  who  are  members 
of  that  organization,  could  not  have  any  local  organization,  nor 
nominate  any  local  ticket,  in  any  case  wtereless  than  one  per  cent 
of  the  entire  votes  of  the  particular  district  were  cast  in  favor  of 
tiie  state  ticket  of  such  organization ;  and  it  would  follow  that, 
although  the  state  ticket  of  such  organization  should  be  elected, 
yet  any  county  or  counties,  city  or  cities,  or  wards  which  failed  to 
cast  as  much  as  one  per  cent  of  the  whole  number  of  votes  cast  in 
such  district  in  favor  of  the  ticket  thus  elected  would  be  deprived 
of  the  right  or  privilege  of  having  local  organizations  or  making 
local  nominations  This  is  not  what  the  statute  intenda  It  is 
clear  to  my  mind  that  the  legislature  meant,  by  the  alternative 
expressed  in  this  statute,  to  confer  upon  member^  of  any  party  or 
organization  which  cast  10,000  votes  in  the  entire  state  tne  right 
and  privilege  of  making  local  nominations  in  that  party  and  under 
that  party  designation. 

I  am  in  possession  of  an  opinion  delivered  by  the  present  at- 
torney general  in  September  last,  expressing  perhaps  more  suc- 
cintly  than  I  have  done  the  views  above  set  forth.  In  that  opin- 
ion, after  quoting  section  56,  above  referred  to,  the  learned  attor- 
ney general  says: 

"I  am  of  the  opinion  that  any  political  party  whose  candidates 
.  for  state  offices  polled  10,000  or  more  votes  at  the  last  general 
election  may  by  a  convention  of  its  members,  a  duly-authorized 
committee  of  the  party,  or  by  a  primary  meeting  of  its  members, 
place  in  nomination  a  fuW  set  of  candidates  for  all  state  offices  to 
be  filled  at  a  general  election;  and  that  the  certificates  of  such 
nomination,  when  made  according  to  the  provisions  of  that  sec- 
tion, mny  be  filed  with  the  secretary  of  state,  as  provided  by  sec- 
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tion  58  of  the  election  law  as  amended,  and  entitle  such  party  to 
a  separate  column  upon  the  official  ballot  With  regard  to  the 
several  districts  of  the  state,  such  as  the  county,  the  senate  and 
assembly  districts^  and  the  judicial  districts,  I  am  of  the  opinion 
that  such  party  may  nominate  its  candidates  for  the  several  offices 
therein,  either  by  a  convention  or  primary  held  therefor  or  by  a 
duly-authorized  committee  of  its  convention  held  in  either  the 
state  or  in  a  district  thereof;  and  that,  upon  duly  filing  the  certifi- 
cates of  such  nominations,  the  names  of  the  candidates  for  those 
offices  may  be  printed  in  the  column  containing  the  names  of  the 
party's  candidates  for  state  offices,  even  though  the  party  did  not 
cast  as  much  as  one  per  cent  of  the  entire  vote  polled  in  the  parr 
ticular  district" 

This  expresses  clearly  the  correct  interpretation  of  this  statute. 

I  think  the  decision  of  the  county  clerfe  must  be  reversed,  and 
an  order  entered  requiring  him  to  print  such  nominations  on  the 
official  ballots  as  candidates  of  tne  Democratic  Party  Beform 
Organization. 


The  People,  PFff,  v.  James  F.  Cleary,  Deft 

(Court  qfSesBions,  Rensselaer  County,  FUed  July,  1896,) 

1.  Statutes— Rbpeal—Implication. 

Section  351  of  Ae  Penal  Code,  which  makes  pool  selling  at  horse  races 
a  miBdemeanor.  was  impliedly  repealed  by  chap.  479  of  1^7,  as  amended 
by  chap.  469  of  1898. 

1  Same. 

Chap.  479  of  1887,  as  amended  by  chap.  469  of  1898.  was  impliedly  re« 
pealed  by  section  9,  art.  1  of  Revised  Constitution,  which  without  ezcep- 
tion  forbade  pool  selling  within  the  ktate. 

3.  Same — Constkuction  act. 

Section  81  of  the  Construction  Act  (chap.  677  of  1892),  which  provides 
that  the  repeal  of  a  statute  shall  not  affect  any  penalty,  forfeiture  or  im- 
prisonment, incurred  before  the  time  the  repeal  takes  effect,  does  not 
apply  to  statutes  enacted  by  a  subsequent  legislature. 

James  R  Cleary  was  convicted  of  recording  and  registering  bete 
and  wagers  and  of  selling  pools  on  horse  races  on  April  25,  1895. 
Defendant  demurs  to  the  indictment. 

James  C.  Fursman^  Charles  E,  Patterson^  and  William  J,  Roche^ 
for  deft;  John  P.  Kelly ^  Dist  Atty.,  and  Oeorge  B,  Wellington^ 
for  people. 

Griffith,  J. — The  language  used  in  the  indictment  to  define 
the  crime  charged  is  taken  from  chapter  479  of  the  Laws  of  1887, 
as  amendeil  by  chapter  469  of  the  Laws  of  1893,  which  is  com- 
monly called  the  "  Ives  Pool  Law."  It  therefore  follows  that  the 
pleader  had  in  his  mind  an  offense  against  this  particular  statute 
while  preparing  the  indictment.  The  rule  does  not  require  that 
tlie  words  usetl  in  the  statute  need  be  strictly  pursued  in  an 
indictment  (Code  Cr.  Proc.  §  283),  but  the  indictment  is  good  If 
it  follows  the  languaii^e  of  the  statute  defining  the  crime.  People 
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V.  Farrell,  28  St  Rep.  43.  The  statute  of  1893,  supra,  makes  the 
offense  charged  in  the  indictment  a  felony,  while  section  351  oiE 
the  Penal  Code,  describing  nearly  the  same  offense,  makes  it  a 
misdemeanor.  The  question,  under  which  statute  is  the  indict- 
ment drawn?  becomes  an  important  one  in  considering  another 
principle  urged  in  the  defendant's  behalf  upon  the  hearing. 
Section  351  of  the  Penal  Code  provides  that  any  person 
who  keeps  any  room,  shed,  tenement,  booth,  or  building,  or 
Bxtj  part  thereof,  or  who  occupies  any  place  upon  any  public  or 
private  grounds  within  the  state  with  books,  apparatus,  or  para- 
phernalia for  the  purpose  of  recording  or  registering  bets  or  wagers, 
or  of  selling  pools,  and  any  person  who  records  or  registers 
bets  or  wagers  or  sells  pools  upon  the  result  of  any  trial  or  con- 
test of  skill,  speed,  or  power  of  endurance  of  man  or  beast,  or  be- 
ing the  owner,  lessee,  or  occupant  of  any  room^  shed,  or  tenement, 
tent,  booth  or  building,  or  part  thereof,  knowingly  permits  the 
same  to  be  used  or  occupied  for  any  of  these  purposes,  or*  therein 
keeps,  exhibits,  or  employs  any  device  or  apparatus  for  the  pur- 
pose •f  recording  or  registering  such  bets  or  wagers,  or  the  selling 
of  pools,  or  becomes  the  custodian  or  depositary,  for  hire  or  re- 
ward, of  any  money,  property,  or  thing  of  value  staked,  wagered,  or 
pledged  upon  any  such  result,  shall  be  punished  by  imprison- 
ment for  one  year,  or  by  a  fine,  not  exceeding  $2,000,  or  both. 
In  the  year  1887  the  legislature  passed  a  law  (chapter  479)  by 
which  the  operation  of  this  section  of  the  Penal  Code  was  sus- 
pended, and  permitting  recording  or  registering  bets  or  wagers 
and  selling  pools  upon  the  result  of  contests  or  skill,  speed,  and 
power  of  endurance  of  horses  upon  the  race  tracks  and  grounds  on 
which  racing  is  had,  owned  or  leased  or  conducted  by  racing  as- 
sociations incorporated  under  the  laws  of  the  state  of  New  York 
for  the  purpose  of  improving  the  breed  of  horses;  but  continued 
the  inhibitions  of  the  Penal  Code  under  more  severe  penalties  if 
such  pooling  selling  was  conducted  elsewhere  than  on  the  race 
tracks  and  grounds  of  such  racing  associations.  In  1893  an 
amendment  to  the  Laws  of  1887  was  passed,  which  is  known  as 
"chapter  469,"which, while  it  permitted  pool  selling  and  recording 
and  registering  bets  on  contests  of  speeti  and  endurance  of  horses 
upon  race  tracks  and  grounds  owned,  leased,  or  conducted  by 
racing  associations  incorporated  under  the  laws  of  the  state  of 
New  York  for  the  purpose  of  improving  the  breed  of  horses, 
declared  any  person  who  should  engage  in  such  pool  selling, 
book  making,  or  receiving  or  recording  bets  or  wagers  elsewhere, 
to  be  guilty  of  a  felony.  A  careful  examination  of  chapter  469 
of  the  Laws  of  1893,  and  a  comparison  of  the  language  of  that 
statute  with  the  wording  of  the  indictment,  lead  me  to  the  con- 
clusion before  stated,  that  the  pleader  had  not  only  this  particular 
statute  in  mind  when  preparing  the  bill,  but  followed  its  language 
in  defining  the  crime. 

The  question  is  suggested,  what  effect  did  the  Ives  pool  law,  as 
amended,  have  upon  section  351  of  the  Penal  Code?  Both  stat- 
utes are  general  in  their  provisions,  and  whether  a  subsequent 
statute  repeals  a  prior  one  in  the  absence  of  express  words  de- 
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fiends  upon  the  intention  of  the  legislature,  and  one  of  the  tests 
requently  resorted  to  to  ascertain  whether  there  is  a  repeal  by 
implication  is  to  inquire  whether  the  acts  may  both  be  executed 
without  involving  repugnancy  of  rights  or  remedies. 

It  would  seem  that  the  Ives  pool  law  was  intended  to  revise  the 
then  existing  statutes  upon  the  subject  of  pool  selling  and  book 
making,  and  consolidate  them,  for  by  section  351  of  the  Penal 
Code  it  was  made  unlawful  for  any  person  to-  register  or  record 
bets  or  wagers  or  sell  pools  at  any  time  or  at  any  place,  while  the 
Ives  pool  law  permitted  such  practices  on  certain  days  and  times 
upon  i*ace  tracks  or  grounds  on  which  racing  is  had,  owned,  leased 
or  conducted  by  racing  associations  incorporated,  eta,  but  prohi- 
bited this  species  of  betting  and  gaming  elsewhere,  virtually  re- 
enacting  the  provisions  of  section  351  and  applying  its  prohibitions 
for  all  places  except  the  race  tracks  and  grounds  aforesaid,  and 
changing  the  character  of  the  oflEense  from  a  misdemeanor  to  a 
felony.  It  does  seems  that  after  April  22,  1893,  the  only  penal 
statute  under  which  a  prosecution  for  pool  selling  and  book  mak- 
ing could  be  made  was  the  amended  Ives  pool  law.  The  decisions 
seem  to  hold  that,  where  prior  laws  are  revised  and  consolidated 
into  a  new  act,  such  act  is  to  be  deemed  to  contaiif  the  entire  law 
upon  the  subject,  and  that  a  prior  provision  of  law,  which  is  drop- 
ped is  to  regarded  as  repealea.  In  Ellis  v.  PaigCj  1  Pick.  43,  it 
is  said: 

"It  is  a  well-settled  rule  that  when  any  statute  is  revised,  or 
one  act  framed  from  another,  some  parts  being  omitted,  the  parts 
omitted  are  not  to  be  revived  by  construction,  but  are  to  be  con- 
sidered as  annulled.  To  hold  otherwise  would  be  to  impute  to 
the  legislature  gross  carelessness  or  ignorance,  which  is  altogether 
inadmissible." 

In  Barilet  v.  King,  12  Masa  537,  it  was  held  that: 

"A  subsequent  statute,  revising  the  whole  subject-matter  of  a 
.former  one,  and  evidently  intended  as  a  substitute  for  it,  although 
it  contains  no  express  words  to  that  effect,  must  on  principles  of 
law,  as  well  as  in  reason  and  common  sense,  operate  to  repeal  the 
former." 

In  /fe  New  York  Institution  for  Deaf  and  Dumb,  121  N.  Y.  234; 
80  St.  Rep.  921,  Judge  Earl  says  that: 

"Where  two  statutes  relate  to  the  same  subject-matter,  though 
not  in  terms  repugnant  and  inconsistent,  if  the  later  one  is  plainly 
intenJed  to  prescribe  the  only  rule  that  shall  govern,  it  will  repeal 
the  earlier  one." 

No  end  of  precedents  can  be  cited  to  sustain  the  principle  that, 
when  a  revising  statute  covers  the  whole  subject-matter  of  ante- 
cedent statutes,  the  revising  statutes  virtually  repeal  the  former 
enactments,  without  any  express  provision  to  that  effect  Butler 
V.  Wmel  3  Cliff.  251,  Fed.  Cas.  No.  2,243;  Patterson  v.  Tatum, 
3  Sawy.  164,  Fed.  Gas.  No.  10,830;  Daviess  v.  Fairborn,  3  How. 
636;  lYorris  v.  Crocker,  13  How.  429:  Ktng  v.  GorneJl  106  U.  S. 
395;  Ileckmann  v.  Pinkney,  81  N.  Y.  211;  People  v.  Gold  &  Stock 
Telegraph  Co.,  98  id  67;  People  v.  Jaehne,  103  id.  182;  3  St.  Rep. 
11;  In  re  Southivoiih,  5  Hun,  55. 
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In  construing  statutes  the  lol lowing  rule  is  laid  down: 
"Where  a  later  statute  conUiins  no  reference  to  the  former  sta- 
tute, and  defines  an  offense  containing  some  of  the  elements  con- 
stituting the  offense  defined  in  such  former  statute  and  other  ele- 
ments, it  is  a  new  and  substantive  offense.  *  *  *  So  if  the 
later  statute  prescribe  a  punishment  for  acts  with  only  a  part  of 
tlie  ingredients  or  incidents  essential  to  constitute  the  offense  de- 
fined in  a  f(Vrmer .  statute ;  but  if  the  same  offense,  identified  by 
Tiame  or  otherwise,  or  if  a  felony  is  changed  to  a  misdemeanor,  or 
vice  versci^  the  statute  making  such  changes  has  the  effect  to  repeal 
the  former  statute.  *  *  *  Where  a  new  law  covers  the  whole 
subject-matter  of  an  old  one,  adds  riew  offenses  and  prescribes 
different  penalties  for  those  enumerated  in  the  old  law,  then  such 
former  law  is  repealed  by  implication."     Suth.  St  Const  §  143. 

Applying  this  rule  for  a  construction  of  the  laws  prohibiting 
pool  selling  and  book  making,  we  are  led,  "upon  principles  of  law 
as  well  as  in  reason  and  common  sense,"  to  the  conclusion  that  the 
Ives  pool  law  repealed  all  previous  statutes  upon  that  subject,  and 
therefore  section  351  of  the  Penal  Code  was  not  in  force  or  effect 
at  the  time  of  the  commission  of  the  criminal  offense  charged  in 
the  indictment  Section  9  of  article  1  of  the  new  constitution 
wont  into  effect  January  1, 1895,  and  forever  forbade  pool  selling, 
book  making,  or  any  other  kind  of  gambling  within  the  state. 
This  abrogated  the  provisions  of  the  Ives  pool  law,  which  per- 
mitted pool  selling,  book  making  and  gamming  at  certain  times 
and  placea  This  provision  of  the  constitution  is  the  law  of  the 
state  upon  this  subject,  and  must  be  so  treated,  as  effectually  as  if 
It  were  ingrafted  into  a  statute.  Cooley,  Const  Lim.  55;  People 
v.  Barber,  48  Hun,  198;  15  St  Rep.  601.  Section  16  of  article  1 
the  constitution  sets  at  rest  all  contention  on  this  point,  and  by  its 
very  language  abrogates  all  parts  of  the  common  law  and  statutes 
repugnant  to  the  constitution.  Certain  is  it  that  the  first  six  sec- 
tions of  the  Ives  pool  law  are  abrogated  by  the  new  constitution, 
and  the  remaining  section  (7)  forbids  any  person  from  engaging 
in  pool  selling  or  book  making  at  any  time  or  place,  ''except  as 
hereinbefore  stated."  Now,  if  the  six  sections  preceding  it  are 
invalid,  what  meaning  can  be  given  to  the  words  following  rela- 
tive to  race  tracks  or  grounds  1  Again,  section  7  declares  it  to  be 
unlawful  for  any  person  to  receive  money  to  forward  to  any  race 
course,  whether  managed  and  conducted  in  obedience  to  the  pro- 
visions of  this  act  or  not  This  section  cannot  stand  alone.  It  is 
so  thoroughly  connected  with  the  previous  sections  that  it  mast 
fall  with  them ;  the  rule  being :  "  Where  all  the  provisions  of  an 
act  are  connected  as  parts  of  a  single  scheme,  the  incidental  pro- 
visions must  fall  with  the  failure  of  the  main  purpose."  Suth. 
St  Const  §  174.  The  counsel  for  the  people  urges  with  great 
earnestness  that  by  reason  of  section  728  of  the  Penal  Code  the 
Ives  pool  law  siiould  not  be  deemed  to  have  repealed,  altered,  or 
amended  section  351,  because  the  statute  did  not  explicitly  refer 
thereto,  and  directly  repeal,  alter,  or  amend  section  351.  Ohapter 
479  of  the  Laws  of  1887  did  explicitly  refer  to  sections  of  the 
Penal  Code,  and  did  suspend  the  operation  thei'eof  in  certain  placea 
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If  the  couDsel  for  the  people  is  right  ki  his  contention,  we  are 
met  by  another  obstacle,  and  that  is  by  chapter  572  of  the  Laws 
of  1895,  which  purports  to  amend  section  851  of  the  Penal  Code, 
which  amendment  prescribes  a  different  punishment  for  the 
offenses  therein  named,  and,  as  the  act  contains  no  saving  clause 
which  refers  to  offenses  of  tlie  same  character  committed  before 
the  amendment,  it  must  be  considered  as  an  ex  post  facto  law  to 
the  defendant  accused  in  this  indictment  The  counsel  for  the 
people  also  urges  that  section  31  of  the  construction  act  (chapter 
677,  Laws  1892)  must  be  considered  as  a  saving  clause  sufficient 
to  continue  the  penalties  and  punishments  for  offenses  incurred 
prior  to  the  time  such  repeal  takes  place.  At  first  reading  of  that 
section  one  might  be  lea  to  that  couclusioo,  bat  upon  examining 
a  similar  law  (section  6,  chapter  21,  Laws  1828-29),  and  the  con- 
struction put  thereon  by  the  court  of  appeals  in  the  case  of  Man- 
geon  v.  Peopk,  65  N.  i .  613, 1  conclude  that  section  31  related 
solely  to  acts  repealed  by  said  act,  and  had  no  respect  to  subse- 
quent legislation ;  for,  to  use  the  language  of  Judge  Allen  in 
the  Afongeon  Case,  "The  l^^lature  could  not  declare  in  advance 
the  intent  of  subsequent  legislatures,  or  the  effect  of  subsequent 
legislation  upon  existing  statutes.'*  In  1893,  when  the  Ives  pool 
law  was  amended  (chapter  469),  a  section  was  added  proviuing 
that  nothing  in  that  act  should  be  construed  as  affecting  an  offense 
committed  at  any  time  before  the  day  the  act  took  effect,  and  pro- 
viding that  all  such  offenses  must  be  punished  according  to  the 
provisions  of  law  existing  when  the  offense  was  committed. 
Again,  by  chapter  77  of  the  Laws  of  1894,  several  subdivisions 
of  section  41k  of  the  Penal  Code  were  repealed,  and  section  41m 
was  amended,  but  no  saving  clause  was  enacted.  About  a  month 
after,  the  legislature  amended  chapter  77  by  adding  a  saving 
clause.  Iaw8  1894,  chap.  282,  §  2.  This  shows  clearly  that  the 
legislature  and  the  commissioners  to  revise  the  statutes  did  not 
regard  section  31  of  the  construction  act  (supra)  as  affecting  sub- 
sequent legislation,  for  the  passage  of  the  several  saving  clauses 
aforesaid  after  the  year  1892  would  impute  to  the  legislature 
ffross  carelessness  or  ignorance,  which  is  inadmissible.  Bartkt  v. 
King^  ubi  supra,  I  am  therefore  of  the  opinion  that  the  Ives  pool 
law  repealed  the  provisions  of  the  Penal  Code  relative  to  pool 
selling  and  book  making,  and  the  adoption  of  the  new  constitution 
abrogated  the  Ives^ool  law,  and  at  the  time  of  the  commission 
of  the  offenses  named  in  the  indictment  (while  the  same  were 
made  unlawful  by  the  terms  of  the  constitution)  no  punishment 
was  prescribed  for  such  offenses,  and  the  subsequent  amendment 
to  section  ,851  of  the  Penal  Code  cannot  affect  the  defendant,  for 
the  reason  that  its  provisions,  in  so  far  as  they  relate  to  the  crime 
charged  in  the  indictment,  are  ex  post  facto.  The  case  of  Hartung 
V.  People  22  N.  Y.  95,  expresses  the  law  of  this  state  upon  the 
subject  of  repealing  laws  imposing  penalties  and  changing  the 
punishment  for  offenses  without  the  enactment  of  a  special  clause 
m  the  act  saving  such  proceedings  after  the  repeal  for  offenses 
committed  before  the  repeal,  and  the  maxim,  "  Stare  decisis  et  non 
^ieia  moveire*'  mmi  be  followed.     My  examination  leads  me  to 
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rule  that  the  indictment  is  good  in  form,  but,  it  appearing  on  ttie 
face  thereof  that  the  facts  stated  therein  did  not  constitute  a  crime 
punishable  either  by  statute  or  common  law  at  the  time  when  the 
same  are  alleged  in  the  indictment,  judgment  should  be  given  on 
the  demurrer  by  allowing  the  same,  and  an  order  to  that  effect 
should  be  entered  upon  the  minutes  of  this  court 

Ordered  accordingly. 

GiFFORD  and  Hoag,  JJ.,  concur. 


Mary  Finn,  Pl'ff,  v,  James  X  Lally  et  al^  Def ts. 

(Supreme  Court,  Neu>  York  Special  Term,  Filed  JiUy^  1896,) 

M0BTGAGE8— Redemption— MoRTGAOEB  in  possession. 

The  facts,  in  this  case,  were  held  to  constitute  the  defendants,  not 
mortgagees  in  possession,  but  occupants  of  the  land  under  a  claim  of 
title. 

Action  to  redeem  land  from  a  mortgage. 

FcyrdJiam  Morris  and  0,  K  Seniell,  for  prflE ;  Theodore  K  Friend 
and  Jos.  R,  Marvin^  for  def 'ts. 

Lawrence,  J. — This  action  is  brought  to  redeem  the  northerly 
half  of  lot  31,  the  whole  lot  being  100  feet  by  100,  on  the  map 
of  the  village  of  Mount  Hope,  now  in  the  Twenty-Fourth  ward  of 
tlie  city  of  New  York,  from  a  mortgage  given  upon  the  whole  lot, 
dated  October  22,  1852,  made  by  Andrew  Stewart  to  John  Weeks 
to  secure  $150  and  interest  thereon.  An  action  was  brought  in 
1869  by  Weeks,  the  mortgagee,  to  foreclose  this  mortgage,  which 
resulted  in  a  judgment  of  foreclosure,  under  which  the  mortgaged 
premises  were  sold  and  conveyed  by  thesheriflf  of  Westchester  to 
the  mortgagee,  Johrt  Weeks,  who  received  the  sheriflE's  deed,  dated 
December  11,  1869,  and  duly  recorded  on  January  14, 1870.  An- 
drew Stewart,  the  mortgagor,  is  the  common  source  of  title,  and 
the  plaintifiE  claims  to  be  a  grantee  under  him,  through  mesne  con- 
veyances of  the  mortgaged  premises,  subject  to  the  mortgage,  and 
alleges  in  her  complaint  that  the  action  to  foreclose  the  mortgage, 
and  the  decree  rendered  therein,  and  the  sale  and  sheriffs  deed 
had  been  given  thereunder,  were  null  and  void ;  and  she  asks  the 
court  to  permit  her  to  redeem  the  northerly  half  of  said  lot  31 
upon  payment  of  what,  if  anything,  shall  be  found  due  to  the  de- 
fendants, and  that  upon  such -payment  the  defendants  deliver  up 
possession  of  the  mortgaged  premises,  and  execute  a  "proper  satis- 
faction of  said  mortgage,  or  such  other  instruments  as  may  be 
necessary  to  reinvest  the  title  of  said  northerly  half  of  said  mort- 
gaged premises  in  the  plaintiff. 

The  plaintiff  claims  that  the  action  brought  by  Weeks  for  the 
foreclosure  of  the  mortgage  aforesaid  was  commenced  under  an 
order  for  the  publication  of  tlie  summons,  which  order  was  ob- 
tained on  the  i4th  r^f  June,  1869,  and  recited  that  it  appeared  by 
the  affidavit  of  Caleb  Purdy  that  the  residence  of  said  Andrew 
Stewart  was  unknown,  and,  after  due  diligence,  could  not  be  found. 
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Tbe  affidavit  of  Purdy  states  ihat  -^tlie  ivsidence  of  the  defendant, 
Andrew  Stewart,  is  unknown  to  this  deponent,  nor  cau  the  same, 
after  reasonable  diligence,  be  ascertained  by  bini,  this  deponent" 
It  is  claimed  that  this  order  is  a  nullity,  and  conferred  no  jurisdic- 
tion upon  the  court. 

It  appears  that,  prior  to  the  foreclosure  suit,  Stewart  had  con- 
veyed to  one  Christina  Ritter,  wife  of  Robert  Ritter,  on  October 
25,  1856.  This  deed  was  not  recorded  until  January  18,  1893. 
On  the  13th  of  Jaimary,  1857,  Christina  Ritter  C(mveyed  the  prem- 
ises in  question,  subject  to  the  mortgage  to  Weeks,  to  Robert  H. 
Cousins,  which  deed  was  recorded  on  the  13th  of  January,  1857. 
It  also  appears  that  judgment  was  rendered  against  Cousins,  in  the 
marine  court  of  the  city  of  New  York,  in  favor  of  one  Sanders, 
and  that  a  transcript  thereof  was  afterwards  filed  in  the  county 
clerk's  office  of  New  York  and  Westchester  counties,  and  that  on 
the  7th  of  September,  1857,  the  sheriff  of  Westchester  county  sold 
the  premises  to  satisfy  said  judgment,  and  that  they  were  bought 
at  said  sale  bv  Henry  P.  Townsend,  who  thereupon  received  a 
deed  from  safd  sheriff  therefor,  which  was  not,  however,  recorded 
until  January  18,  1893.  On  November  2,  1892,  Henry  P.  Town- 
send  conveyed  the  whole  of  said  premises  to  the  plaintiff  by  deed 
dated  on  that  day,  and  recorded  on  January  18, 1893.  The  plaintiff 
also  obtained  a  quitclaim  deed  of  the  whole  of  said  premises  from  the 
widow  and  heirs  of  said  Robert  H  Cousins,  which  deed  is  not  re- 
corded, but  which  was  offered  in  evidence  upon  the  trial.  It  ap- 
pears that  the  plaintiff,  in  1892,  sold  the  premisesc  onveyed  to  her 
by  Townsend  to  one  Robert  J.  Koempel,  at  public  auction.  The 
title  was  searched  for  the  purchaser  by  the  Title  Guarantee  & 
Trust  Company,  who  raised  objections  thereto  on  account  of  the 
alleged  defective  foreclosure  suit,  and  to  the  outstanding  title  com- 
mencing with  Ritter,  and  ending  with  Henry  P.  Townsend.  Sub- 
sequently the  old,  unrecorded  deed  from  Stewart  to  Ritter,  before 
mentioned,  was  discovered. 

Even  if  the  objections  to  the  order  under  which  publication  of 
the  summons  was  directed,  as  against  Andrew  Stewart,  are  well 
taken,  it  does  not  seem  to  me,  upon  the  evidence  in  the  case,  that 
tbe  plaintiff  is  entitled  to  judgment  It  is  objected  upon  tbe  part 
of  the  defendants  that  the  plaintiff's  deed  from  Henry  P.  Town- 
send,  under  which  she  claims  title  to  the  northerly  half  of  said  lot 
31,  is,  as  to  that  half,  champertous  and  void,  and  for  that  reason 
she  cannot  maintain  the  present  action.  The  Revised  Statutes 
(1  Rev.  St  739,  §  147)  provide  that  "every  §rant  of  lands  shall 
be  absolutely  void  if  at  the  time  of  the  delivery  thereof  such 
lands  shall  be  in  the  actual  possession  of  a  person  claiming  un- 
der a  title  adverse  to  that  of  the  grantor."  See,  also,  1  Birds- 
eve's  St  825,  §  12.  I  think  that  the  evidence  establishes  that 
tbe  defendants  Lally  and  Connell  were  actually  in  possession  of 
their  lots — such  lots  constituting  the  premises  in  question — at 
the  time  of  the  delijrerv  of  the  plaintiff^s  deed,  claiming  under 
a  title  adverse  to  that  oi  the  plaintiff  s  grantor,  Townsend.  John 
Finn,  the  husband  and  agent  of  the  plaintiff,  testifies  that  he 
called  on  botli  the  defendants  Lally  and  Connell  in  the  fall  of 
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1892,  just  previous  to  the  date  of  plaiatilfs  deed,  to  induce 
them,  as  thd  owners  of  their  respective  lots,  to.  join  him  in  de- 
fraying the  expense  of  securing  such  deed  from  Townsend.  On 
that  occasion  the  defendants  were  in  the  dwelling  houses  upon 
their  respective  lots,  and  in  possession  of  the  same,  which  was 
evidence  to  him  of  the  adverse  claim  and  holding  of  the  defend- 
ants. It  is  quite  apparent  that  the  object  of  Finn  was  to  clear  up 
the  title  of  his  wife  to  the  other  half  of  the  premises;  and  his 
conduct  certainly  shows  that  he  at  that  time  knew  what  the 
defendant's  claim  was  to  the  other  (northerly)  half  of  the  lot 
See,  also,  letters  written  by  the  counsel  of  the  plaintifE  to  the 
defendants  in  respect  to  the  northerly  half  of  the  lots. 

It  appeared  also  from  the  evidence  of  Finn  that  he  saw  tiie 
construction  of  the  houses  erected  by  Lilly  and  Bamecot  (the 
defendant  Connells  grantor)  going  on  a  long  titue  before  his  inter- 
view with  them  in  respect  to  clearing  up  the  titla  The  erection 
of  the  houses  was  a  visible  and  notorious  act  in  direct  hostility  to 
a  claim  of  title  of  any  other  person.  The  dead  from  Belany  to 
Bamecot  is  dated  August  6,  1874*  He  erected  his  house  and 
inclosed  his  lot  immediately,  or  almost  immediately,  after  the  date 
of  the  deed.  This,  it  seems  to  me,  was  a  clear  and  direct  assertion 
of  adverse  title  and  possession.  Bamecot  alao  liver}  in  the  homae 
continuously,  and  paid  the  taxes,  and  expended  various  sums  for 
repaiis  and  insurance,  up  to  December,  1891,  when  he  made  a 
conveyance  to  the  defendant  Connell,  who  thereupon  entered  into 
possession  under  his  deed,  and  ever  since  has  been,  and  still  is, 
living  upon  the  lot  so  conveyed  to  him.  He  also  .executed  a 
mortgage  for  $1,400  to  Thomas  K  Thorn,  which  bears  date 
October  26,  .1874,  and  was  recorded  November  6,  1874,  in  Mew 
York  countv.  This  mortgage  is  still  a  lien  upon  the  lot,  aad  is 
overdue  and  unpaid.  The  money  secured  by  the  mortgage  was 
used  to  construct  the  dwelling  house,  and  the  mortgagee,  Tfaoro, 
is  not  a  party  to  this  action.  Lally's  title  also  comes  from  Delanj, 
who  purchased  from  Weeks,  and  took  a  full  covenant  warranty 
deed,  dated  October  9,  1871,  and  recorded  October  12,  1871,  in 
Westchester  county.  Delanj  conveyed  to  Bamecot  the  one-half 
of  the  northerly  half  of  said  lot  31,  as  befoi^  etated;  and  on 
January  ,2,  1884,  he  conveyed  the  other  half  of  the  northerly 
half  of  said  lot  31  to  Lally.  That  deed  was  duly  raconled  on  the 
3d  of  May,  1884,  in  New  York  county.  Lally  subsequently 
executed  two  mortgages  to  the  defendant  Camilla  T.  Archer. 
Said  mortgages,  being  dated,  raspectively,  February  13, 1886, und 
February  28,  1893,  were  dulv  recorded  immediately  after  their 
execution  and  delivery.  Lally  has  also  lived  in  his  house  con- 
tinuously since  the  same  was  built  by  him,  in  1884,  and  he  has 
fenced  and  enclosed  his  lot  Michael  Delany,  to  whom  Weeks 
conveyed,  is  not  only  the  grantor  under  whom  the  defendants 
claim  their  title,  but  in  1872  he  conveyed  to  John  Finn,  the 
husband  of  the  plaintiff,  who  was  a  witness  upon  the  mal.  the 
southerly  half  of  lot  31.  Finn  conveyed  to  his  wife,  Mary  Finn, 
the  soatnerly  half  of  the  premiaes,  before  she  received  her  deed 
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On  this  state  of  facts,  I  do  not  think  it  can  be  said  that  ihe 
defendants  Lallj  and  Connell  were  mortgagees  in  possession. 
Their  title,  as  above  stated,  conaes  from  Weeks,  who  entered  undjr 
the  judgment  of  foreclosure  and  sheriffs  deed  dated  Decomber 
11,  1869,  and  recorded  January  14,  1870.  Whether  the  proceed- 
ings under  the  foreclosure  suit  were  invalid  or  not.  Weeks 
entered  a  claim  that  they  were  valid,  ond  that  the  judgment  was 
binding  upon  Stewart,  the  common  source  of  title,  and  he  or  his 
grantees  have  occupied  the  premises  under  that  claim  for  more 
than  twenty  years  prior  to  the  commencement  of  this  action.  See 
Code  Civ.  Proa  §§  865,  369. 

Upon  the  whole  case,  I  do  not  think  that  the  plaintiff  has 
shown  any  grounds  for  equitable  relief,  and  judgment  will  there- 
fore be  rendered  in  favor  of  the  defendants,  dismissing  the  com- 
plaint upon  the  merits,  with  costs,  and  with  an  allowance  of  $300 
to  the  defendants. 
Complaint  diemisaed,  with  coats. 


Sarah  G.  Shith,  App'lt,  v.  John  B.  Smteh,  Reap't 

{Supreme  Churl,  G&neral  Term,  Third  Department,  Filed  September  10, 1S9S,) 

DivoROB— Adultery— Proof. 

In  an  action  for  divorce,  the  finding  of  the  referee  that  the  charge  of 
adulters  is  true  cannot  be  sustained^  where  a  defense  is  made,  the  acts 
charged  denied  and  the  denial  supported  by  the  testimony  of  witnesses  as 
credible  as  those  of  the  adverse  party,  even  though,  if  no  defense  has  been 
made,  the  evidence  establishes  circumstances  which  might  be  sufficient  to 
support  the  charge  of  adultery. 

Appeal  from  judgment  in  favor  of  defendant 

Charies  F.  Doyle,  for  app'lt;    William  K  McOaU,  for  resp't 

Hbrriok,  J. — I  concur  in  the  conclusion  arrived  at  by  the 
referee  that  the  evidence  in  this  case  is  not  sufficient  to  warrant  a 
finding  that  the  defendant  had  been  guilty  of  the  acts  of  infidelity 
charged  against  him,  but  I  cannot  concur  in  his  conclusion  that 
the  evidence  warrants  the  finding  that  the  plaintiff  had  been 
guilty  of  the  acts  charged  against  her  by  the  defendant.  Charges 
of  this  kind  are  only  to  be  established  by  clear  and  convincing 
evidence.  They  are  so  serious  in  their  character,  and  the  results 
so  grave,  that  a  court  should  hesitate  before  making  a  finding  of 
guilty  except  when  thoroughly  satisfied  of  the  truth  of  the 
charge.  Wnile  I  have  great  reluctance  in  refusing  to  concur  in  a 
finding  of  fact  upon  conflicting  evidence,  made  by  a  referee  pf 
the  ability  of  the  one  in  this  case,  who  has  had  the  witnesses 
before  him;  still,  after  reading  and  re-reading  the  testimony  in 
this  case,  my  mind  refuses  to  reaqh  the  conclusion  that  the  charge 
made  against  the  plaintiff  is  sufficiently  established.  There  is  no 
direct  evidence  of  the  commission  of  the  act  alleged  against  her, 
but  only  evidence  of  circumstances  which,  if  no  defense  had  been 
offered,  might  be  sufficient  to  warrant  an  inference  of  guilty  con- 
St.  Rkp.,  Vol.  LXX.        28' 
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duct;  but  not  only  is  a  defense  made  in  this  case  by  the  plaintiff, 
and  the  acts  chareed  against  her  denied,  but  the  evidence  to 
establish  the  facts  from  which  the  unfavorable  inferences  are  to 
be  drawn  is  controverted  by  witnesses  on  behalf  of  the  plaintiff, 
who  seem  to  be  at  least  entitled  to  credit  equal  to  those  sworn  on 
behalf  of  the  defendant  Without  reviewing  the  testimony  at 
length  it  is  sufficient  to  say  that  I  cannot  concur  in  the  view  of 
this  branch  of  the  case  taken  by  the  referee,  and  that,  therefore,  I 
think  the  decision  arrived  at  by  him  in  refusing  to  allow  a  judg- 
ment and  decree  are  allowed  in  favor  of  the  defendant  and  against 
the  plaintiff  should  be  reversed,  without  costs  or  disbursements  of 
this  appeal  to  either  party. 
All  concur. 


Pascal  P.  Pratt,  App'lt,  v.  New  York  Central  and  Hudson 
River  Railroad  Company  et  al,  Resp'ta. 

(Supreme  Oourt,  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

1.  Injunction — Abutting  owners— Easbmbnts. 

A  contemplated  city  improvement  for  lowering  railroad  grade  crossings 
will  not  be  enjoined  pending  an  action  by  an  abutting  owner  for  damages, 
unless  he  can  establish  that  the  market  value  of  his  premises  will  be 
decreased  by  the  improvement,  or  that  it  will  prevent  his  property  from 
increasing  in  value. 

3.  Same— When  not  issued. 

A  court  of  equity  is  not  bound  to  issue  an  injunction  where  it  will  pro- 
duce great  public  or  private  mischief,  merely  I'or  the  purpose  of  protecting 
a  technical  or  unsubstantial  right. 

Appeal  from  an  order,  refusing  to  continue  and  vacate  a  tem- 
porary injunction. 

John  {/.  'MiJburn^  for  app'lt ;  Frank  C,  Laughlin^  for  resp't 


Lewis,  J. — A  plan  was  inaugurated  several  years  ago  for  the 
purpose  of  remedying  what  had  come  to  be  a  serious  evil  in  the 
city  of  Buflfalo,  caused  by  the  steam  railroads  crossing  the  streets 
of  the  city  at  grade.  After  the  expenditure  of  much  time  and 
labor,  a  general  plan  for  a  change  of  grade  crossing  was  adopted. 
It  involved  a  very  large  expenditure  of  money,  amounting  to  four 
or  five  millions  of  dollars,  part  of  which  is  to  be  paid  by  the  rail- 
roads and  the  balance  by  the  city.  The  New  York  Central  & 
Hudson  River  Railroad  Company  has  for  many  years  had  and 
maintained  two  tracks  running  along  the  surface  of  a  street  in 
Buflfalo  known  as  the  "Terrace."  A  very  large  number  of  its 
passenger  trains  pass  over  these  tracks  daily.  PlaintiflF  owns  a 
valuable  parcel  of  land  abutting  upon  the  southerly  side  of  the 
Terrace,  upon  which  are  valuable  business  buildings.  His  lot  is 
several  hundred  feet  westerly  from  Main  street,  which  crosses  the 
Terrace.  Pearl  street  enters  the  Terrace  nearly  opposite  the 
plaintiflf's  premises.  Terrace  street  has  been  one  of  the  public 
streets  of  the  city  for  many  years,  and  is  about  200  feet  wide. 
Tht;  a<1opted  plan  contemplates  depressing  the  tracks  of  the 
Central  road  through  the  Terrace,  and  to  accomplisli  this  a  cut   is 
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to  be  made  along  the  center  of  the  street,  which  will  be  twenty- 
eight  feet  wide,  and  in  front  of  the  plaintifiE's  premises  twelve 
feet  deep;  and  a  stone  wall  is  to  be  built  upon  either  side  of  the 
cut,  extending  two  feet  above  the  surface  of  the  street  The 
space  between  the  cut  and  the  plaintiff's  premises  will  vary,  from 
forty-four  to  seventy-five  feet  in  width.  Main  street  is  to  pass 
over  tlie  cut,  and  a  bridge  for  pedestrains  is  to  be  built  over  it  at 
the  foot  of  Pearl  street  Teams  entering  the  Terrace  from  Pearl 
street  will  be  compelled  to  go  several  hundred  feet  out  of  their 
way  to  reach  plaintiff's  premises  by  the  way  of  Main  street  The 
city  owns  the  fee  of  the  street,  but  no  proceedings  have  been 
taken  to  condemn  the  plaintiff's  interest  as  an  abutting  owner  in 
the  Terrace,  or  to  determine  the  injury,  if  any,  which  would  be 
occasioned  to  him  by  the  proposed  excavation.  Proceedings  had 
progressed  so  far  that  contracts  had  been  entered  into  with  the 
defendants  McNaughton  and  Huntington,  and  they  were  about  to 
commence  excavating  for  the  cut  in  the  Terrace,  and  this  action 
was  brought  by  the  plaaintiff  to  restrain  the  defendants  from 
proceediag  with  the  work.  A  temporary  injunction  was  obtained, 
and,  upon  a  motion  being  made  to  continue  the  injunction  pend- 
ing the  trial,  an  order  was  made  vacating  the  injunction,  and  from 
this  order  the  plaintiff  appealed. 

It  is  evident  that  the  plaintiff's  property  will  derive,  in  common 
with  other  property  in  the  city,  some  advantages  from  the  con- 
templated change  in  the  grade  crossings.  Those  seeking  to  reach 
his  premises  will  be  relieved  from  the  danger  incident  to  crossing 
the  railroad  tracks  now  upon  the  surface  of  the  street  The  reju 
foundation  of  his  complamt  is  that  access  to  certain  other  streets 
will  be  by  a  circuitous  instead  of  a  direct  approach.  The  primary 
purpose  of  this  great  improvement  is  not  for  the  benefit  of  the 
railroad  company  or  its  patrons,  or  the  traveling  public,  but  is  an 
exercise  of  tne  police  power  of  the  state  for  the  protection  of  the 
lives  and  limbs  of  its  inhabitants.  The  moving  party  in  this 
undertaking  is  not  the  railroad  company,  but  the  people  of  the 
state.  The  purpose  is  not  to  observe  the  railroad  use  or  conven- 
ienca  fn  this  respect  the  circumstances  of  the  case  are  unlike 
the  numerous  cases  that  have  arisen  and  been  determined  in  this 
state  in  respect  to  the  liability  of  railroad  companies  to  damages 
and  injunctions  by  reason  of  the  construction  of  railroad  embank- 
ments or  elevated  railroads  in  streets.  From  the  nature  and  extent 
of  this  improvement,  and  in  respect  to  its  alleged  injurious  effects 
upon  abutting  property,  there  is  a  substantial  difference  in  the 
facts  and  circumstances  of  this  case  and  those  that  existed  in  the 
cases  of  Reiningy.  KT,L.&  W,  Railway  Co.,  128  N.  Y.  157;  40  St 
Rep.  392,  and  %erer  v.  N.  Y,  C,  &  K  R,  Railroad  Co,,  130  N.  Y. 
108;  41  St  Rep.  488.  In  the  former  case  the  portion  of  the  street 
in  front  of  the  plaintiff's  premises  was  practically  and  substantially 
closed  for  ordinary  street  uses  by  reason  of  the  railroad  embank- 
ment So  in  the  latter  case  the  ^*  obstruction  (embankmerxf)  prac- 
tically destroyed  the  only  access  to  plaintiff's  premises  with  a  team 
and  wagon."  The  proposed  cut  will  be  an  exclusive  appropriation 
and  occupation  of  twenty-eight  feet  in  width  of  the  surface  of  the 
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street,  and  the  abutting  owners  will  be  excluded  from  the  part  of  • 
the  street  so  occupied ;  but  there  will  remain  open  and  unobstructed 
a  sufficient  portion  of  the  street  for  traffic.    There  will  be  left  sub- 
stantially sufficient  surface  of  the  street  for  unobstructed  ordinary 
travel,  and  it  may  be  a  question  whether  this  will   amount  to  a 
taking  of  plaintiff's  easement  of  access  to  his,  premises,  or  will 
merely  constitute  consequential  damage  which  the  abutting  owner 
must  bear  without  compensation  as  in  case  of  surface  roads;  in 
other  words,  whether  the  consequential  damages  flowing  frona 
such  a  lawful  corporate  use  of  the  street  have  been  transformed  by 
the  decision  of  the  court  from  consequential  injuries  in  invasions 
of  property  rights  within  the  constitutional  prdhibition.   American 
Bank  Note  Oo.  v.  New  York  El  R  Co.,  129  N.  Y.  271  ;  41  St 
Rep.  581 ;  Sperb  v.  Met  E.  Railway  Go,,  137  N.  Y.  155,  159 ;   50 
St  Rep.  204.     But  if  it  be  assumed  that  the  city  cannot,  for  the 
purpose  of  altering  the  grade  of  the  streets,  appropriate  a  part  of  a 
street  to  the  exclusive  use  of  a  railroad  company  so  far  as  to  pre- 
vent abutting  owners  from  the  use  of  any  part  of  the  street  in  the 
accustomed  way  without  making  compensation  for  the  injury  sus- 
tained, it  does  not  follow  that  the  plaintiff  is  entitled  to  injunction 
pendente  lite,  nor  that  he  will  eventually  show  himself  entitled  to 
a  final  injunction,  or  even  to  substantial  damages.    The  improve- 
ment 'may  result  in  the  invasion  of  a  technical  right,  and  cause  a 
technical  wrong,  and  yet  substantial  damage  may  not  be  awarded, 
and  the  plaintiff  may  not  be  entitled  .to  injunctive  relief.     Unless 
the  plaintiff  can  establish  that  the  market  value  of  his  premise 
will  be  decreased  by  the  improvement,  or  that  it  will  prevent  his 
property  from  increasing  in  value,  he  may  not  be  entitled  to  any- 
thing more  than  nominal  damages.    In  det»*rmining  that  q^uestion, 
the  benefits  and  advantages  resulting  from  the  construction  may 
be  weighed  and  considered.     The  removal  of  the  danger  qaused 
by  the  railroad  tracks  at  grade,  and  the  substitution  of  an  entirely 
safe,  though  circuitous,  route  or  approach,  may  be  considered. 
The  doctrine  on  this  subject  is  well  stated  in  Bohm  v.  Met  E. 
Railway  Co,,  129  N.  Y.  676,  587 ;  42  St  Rep.  247,  froi|i  which 
we  quote' in  substance  as  follows:  An  abutting  owner  has  certain 
rights  and  privileges  in  the  city  streets,  termed  **  easements,"  which 
are  appurtenant  to  his  .land,  and  are  a  species  of  property.     The 
beneficial  enjoyment  of  tliese  easements  may  be  interfered  with  by 
the  erection  of  an  elevated  railroad  or  a  railroad  embankment,  eta, 
in  the  streets.    This  interference  is  a  taking  ^ro  ianto,  and  entitles 
the  owner  to  compensation,  and,  in  addition,  the  damage  done  his 
adjoining  land.     As,  however,  these  easements  are  of  no  value  in 
and  of  themselves  separate  from  the  land,  the  real  and  only  dam- 
age, if  any,  suffered  by  the  owner  in  any  particular  case,  is  a  con- 
sequential one, — i  e.  the  effect  produced  upon  his  abutting  land. 
The  question  is  simply  as  to  the  actual  result  upon  the  land  re- 
maining     Has  its  actual   market  value  been   decreased   by  the 
taking, /)r  has  it  prevented  nn  enhancement  in  value  cjreater  than 
has  actually  occurred;   and,  if  so,  to  wh:it  extent?     The  damage 
defendant  may  be  required  to  priy  is  the  difference  'i)etween  the 
actual  piarket  value  of  plaintiff's  land   ;i'id  what  it  would   have 
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been  worth  if  the  railroad  had  not  takefl  the  other  property, — i  e. 
the  easements.  When,  therefore,  it  appears  that  there  has  been 
neither  a  decrease  in  value  nor  any  prevention  of  an  increase 
caused  by  the  railroad,  phiintiff  is  entitled  only  to  nominal  dam- 
ages. The  benefits  from  the  construction  may  be  taken  into  ac- 
count, and  weighed^  and  an  injunction  will  not  be  issued  without 
proof  of  substantial  damages,  notwithstanding  a  technical  or  legal 
mjury  may  have  been  caused  to  the  abutting  owners'  easement  in 
a  street  Newman  v.  Met  E.  Railway  Co,,  118  N.  Y.  618 ;  30 
St  Rep.  36;  Becker  v.  Met  R  Railway  Cb.,  131  N.  Y.  509;  43 
St  Rep.  726 ;  Purdy  v.  Jdan.  Railway  Co.,  36  St  Rep.  43.  In 
Oray  v.  Maju  RaUioay  Co,,  128  N.  Y.  509 ;  40  St  Rep.  478,  the 
court,  in  speaking  of  a  final  injunctioc,  observed  that,  unless  the 
court  below  found  the  damage  to  be  substantial,  it  could,  in  the 
exercise  of  bis  discretion,  have  withheld  the  injunction,  and  left 
the  plaintiflE  to  his  remedy  at  law  ;  that  an  equity  court  is  not 
bound  to  issue  an  injunction  where  it  will  produce  great  public 
or  private  mischief,  merely  for  the  purpose  of  protecting  a  technical 
or  unsubstantial  right  The  granting  or  refusing  of  an  injunction 
pendente  lite  rests  in  the  sound  discretion  of  the  court  of  original  jur- 
isdiction, and  its  order  will  not  ordinarily  be  reversed,  unless  there 
has  been  an  abuse  of  that  discretion.  City  of  Oloversville  v.  John- 
stown, O.  &  K  H.  R  Co.,  49  St  Rep.  315 ;  Hessler  v.  Shafer,  82 
Hun,  199 ;  63  St  Rep.  756 ;  GriU  v.  Wiswall,  82  Hun,  281 ;  64 
Sr.  Rep.  70.  Again,  the  plaintiflE  may,  by  claiming  it  in  his  com- 
plaint, be  awarded  damages  to  the  same  extent,  and  for  the  same 
elements,  as  the  compensation  given  in  a  special  proceeding  for 
the  condemnation  of  land  under  the  law  of  eminent  domain.  If 
the  damages  awarded  are  not  paid,  an  injunction  may  be  granted 
restraining  the  work  until  the  damages  are  pjiid.  Ilughes  v.  Met 
E,  Railway  Co,,  130  N.  Y.  15 ;  40  St  Rep.  587 ;  Pappenlieim  v. 
ilet  E  Railway  Co.,  128  N.  Y.  444;  40  St  Rep.  445.  Upon  the 
payment  of  damages  thus  ascertained,  the  plaintiflf  may  be  required 
to  give  a  deed,  or  to  convey  the  right  to  the  defendant,  and  an  in- 
junction will  be  refused  if  the  defendant  be  willing  to  pay  the 
damages  upon  receipt  of  a  conveyanca  This  being  the  well- 
settled  rule  of  law,  there  does  not  seem  to  be  any  propriety  in 
arresting  by  injunction  the  progress  of  this  great  work  of  remedy- 
ing the  grade-crossing  evil  upon  the  facts  presented.  We  have 
examined  the  authorities  referred  to  in  the  appellant's  brief,  and 
do  not  find  them  in  conflict  with  our  views  of  this  casa 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements  of  the  appeal 

All  concur. 

Magdalena  Bbemiller,  Resp%  v.  Buffalo,  Rochester  and 
Pittsburgh  Railroad  Company,  App'lt 

(Buprenm  Oaurt,  General  Term{  Fifth  Department,  Filed  October  16,  1895,) 

1.  NbOLIOBNCB— CONTRIBTJTORT — BURDBN. 

In  an  action  for  personal  injuries  sustained  at  a  railway  eroBsing,  the 
burden  of  the  proof  is  upon  the  plaintiff  to  show  himself  free  from  negli- 
gence contributing  to  the  injuries. 


Digitized  by 


Google 


222  New  York  State  Reporter,  Vol.  70.       [Sup.Ct 

2.  Samb. 

The  evidence  was  held  insufficient  to  establish  that  plaintiff,  who  was 
in  juried  at  a  railroad  crossing,  was  free  from  negligence. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of  de- 
fendant, from  an  order  denying  a  motion  for  a. new  trial,  made  on 
the  minutes. 

Henry  G.  Daiiforth,  for  app'lt ;    W,   0,  Laidlaw^  for  resp't 

Lewis,  J. — The  plarntiflE,  while  attempting  to  cross  the  defend- 
ant's tracks  at  the  station  near  Ricevill,  Cattaraugus  county,  was 
struck  and  injured  by  one  of  the  defendant  s  locomotives,  and  she 
.  brought  this  action  to  recover  the  damage  she  sustained.  There 
was  a  verdict  for  $450.  The  defendant's  road  at  the  place  of  the 
accident  runs  north  and  south,  and  crosses  a  highway  which  runs 
in  an  easterly  and  westerly  direction.  Four  hundred  and  fifty 
feet  south  or  this  crossing  was  a  curve  and  cut  in  defendant's  roaa, 
which  obscured  trains.  Up  to  that  point  trains  were  visible  to  a 
person  standing  upon  the  highway  crossing.  There  was  a  switch 
track  westerly  of  the  main  track,  extending  from  the  highway 
pouthwesterly,  the  easterly  rail  of  which  was  eight  feet  aistant 
from  the  westerly  rail  of  the  main  track.  The  highway  crossed 
the  railroad  tracts  at  such  an  angle  that  along  the  highway  the 
distance  between  these  rails  was  about  fourteerj  feet  The  station 
was  on  the  easterly  side  of  the  railroad  tracks  and  southerly  of 
the  highway.  The  plaintiflf  resided  in  a  house  on  the  westerly 
side  of  the  railroad  lands,  and  south  of  the  highway.  It  was  sixty- 
five  feet  from  the  door  of  her  house  to  the  center  of  the  switch 
track.  The  plaintiflf  left  her  house  on  the  27th  of  February,  1892, 
to  go  to  the  station  to  take  the  train  going  north,  due  at  the  sta- 
tion at  9:50  a.  m.  The  ground  was  covered  with  snow  about  one 
foot  in  depth.  Plaintiflf  passed  out  into  the  highway,  and  walked 
up  a  beaten  track  across  the  switch  track  towards  the  depot,  and 
just  as  she  reached  the  main  track,  and  had  stepped  one  of  her 
feet  over  the  northerly  rail,  she  discovered  the  train  approaching 
from  the  south.  She  stepped  back,  but  was  not  able  to  get  en- 
tirely out  of  the  way  of  ttie  train,  and  was  struck  by  the  end  of 
the  cross-beam  of  the  engine  and  received  the  injuries  complained 
of.  One  or  two  box  cars  were  standing  upon  the  switch  track 
south  of  the  highway.  The  northerly  end  of  one  of  the  cars  was 
very  near  the  track  in  which  plaintiflf  walked.  One  of  plaintiflfs 
witnesses  te^ified  that  a  team  driven  past  the  car  would  have 
come  within  one  foot  of  it  The  morning  was  stormy.  Some 
of  the  witnesses  described  it  as  a  very  severe  storm,  the  wind 
blowing  in  every  direction.  It  was  snowing.  This  was  a  flag 
station.  Trains  stopped  at  it  only  when  signaled  so  to  do.  The 
train  in  question  had  not  been  signaled  to  stop,  and  so  passed 
the  station  without  stopping,  and  at  a  speed  of  from  twelve  to 
twenty-five  miles  an  hour.  There  was  much  conflict  in  tlie  evi- 
dence as  to  whether  the  approach  of  the  train  was  announced 
by  the  ringing  of  the  bell  and  sounding  the  whistle.  We  as- 
sume that  the  defendant's  negligence  caused  the  plaintiflP's  injur- 
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ies.  The  plaintiff,  we  think,  failed  to  show  hei'self  free  from 
negligence  contributory  to  her  injuriea  It  was  shown  by  un- 
contradicted evidence  that  there  was  at  the  time  an  unobstructed 
view  on  the  south  along  the  railroad  track  after  passing  the 
freight  cars  mentioned,  standing  upon  the  switch  track,  for  the 
distance  of  from  440  to  450  feet,  and  the  plaintiff  could  have 
seen  the  train  at  any  time  after  it  left  the  curve  and  cut,  had 
she  looked  in  that  direction,  after  she  passed  the  cars  upon  the 
switch  track,  unless  her  vision  was  in  some  way  obscured.  Upon 
her  direct  examination  the  plaintiff  failed  to  state  that  she 
looked  in  the  direction  the  train  was  approaching  after  she  passed 
the  car.  She  said  that  she  looked  for  the  train  as  she  left  her 
house,  and  looked  again  when  she  saw  the  cars  on  the  switch 
track  ;  but  upon  her  cross-examination  by  the  defendant's  coun- 
sel she  did  testify  that  she  looked  for  the  train  after  she  passed 
the  car,  and  did  not  see  it  until  she  had  stepped  one  of  her  feet 
over  the  north  rail  of  the  main  track.  Neither  the  plaintiff  nor 
any  other  witness  testified  that  the  snow  was  falling  so  fast  as  to 
prevent  her  from  seeing  the  train.  The  engineer  and  fireman 
tesyfied  that  they  were  able  to  see  the  platform  of  the  station  as 
they  aoproached  it  for  the  distance  of  270  feet  Herman  Kessler, 
one  of  defendant's  section  men,  was  on  the  main  track  at  the  crossing, 
shoveling  snow,  and  saw  the  train  when  it  arrived  within200  or  300 
feet  of  him.  The  plaintiff's  husband  testified  that  he  stood  in  the 
doorway  of  his  dwelling  when  plaintiff  left  her  housa    He  said : 

"1  see  her  when  she  went  out  of  the  door;  and  she  went  up 
and  went  across  some  cars  ;  and  some  cars  stood  there ;  and  went 
across  them,  and  went  on  the  railroad.  I  saw  her  when  she  got 
thro  wed  off  there,  and  she  was  right  under  the  cars." 

Again,  he  said : 

"I  looked  at  her  all  the  time.  Did  not  take  my  eye  off  her  till 
she  got  struck.     I  saw  her  struck." 

The  plaintiff  testified  that  as  she  left  the  house  she  saw  Kessler 
shoveling  snow  by  the  cars ;  so  that  she  was  able  for  the  distance 
of  sixty-five  feet  to  distinguish  Mr.  Kessler,  and  see  the  shovel  in 
his  hands. 

In  the  light  of  this  evidence  it  cannot  with  aii7  propriety  be 
claimed  that  the  falling  snow  prevented  the  plaintiff  from  seeing 
the  train.  Kessler  was  standing  at  the  end  of  the^cars  as  plaintiff 
passed,  but  she  did  not  see  him.  In  trying  jx)  account  for  her  not 
seeing  him  as  she  passed  she  said : 

"I  did  not  look  at  him  when  I  passed  by  the  Cars.  I  looked 
just  where  I  want  to  go.  When  I  came  out  of  my  house,  he  was 
there  by  them  cars,  around  with  his  shovel.  I  cannot  tell  you  if 
he  was  in  the  public  road.  He  was  doing  something  with  his 
shovel  by  them  cars  that  stood  there.  I  saw  him  when  I  went  out 
of  the  house.  I  did  not  look  more.  I  did  not  look  what  he  was 
doing  there;  not  at  all.  I  must  have  passed  him  when  I  went 
down  to  the  railroad,  because  he  works  there  by  them  cars ;  but  I 
did  not  look  at  him,  as  I  was  bundled  up,  you  know." 

Again,  she  said : 

"My  head  was  all  bundled  up." 
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The  plaintiflE  was  entirely  familiar  with  the  running  of  the 
trains  and  with  all  the  surroundings.  She  had  lived  for  years 
near  the  station.  She  knew  that  the  train  was  due,  and  was  liable 
to  arrive  at  any  moment,  for  she  was  on  her  way  to  the  depot  to 
take  it  She  was,  under  the  circumstances,  called  upon  to  be 
exceedingly  vigilant  in  the  use  of  her  eyes,  as  she  knew  the  wind 
was  blowing,  and  that  it  might  prevent  her  hearing  the  tndn.  She 
walked  from  twelve  to  fourteen  feet  after  passing  the  cars  upon 
the  switch  before  she  reached  the  main  track,  and,  had  she  looked 
in  the  direction  of  the  approaching  train  during  that  time,  she 
would  have  seen  it,  unless  the  manner  in  which  her  head  was 
dressed  prevented  it  Plaintiff  was  the  only  witness  who  testified 
that  she  looked  in  the  direction  of  the  train  after  she  passed  the 
cars.  Her  husband,  who  saw  and  carefully  watched  her  fi*om 
the  time  she  left  the  house  until  she  was  struck  by  the  engine,  did 
not  testify  that  he  saw  her  look  for  the  train.  The  plaintiff  gave 
her  testimony  two  years  and  more  after  the  accident,  and  very 
likely  believed  she  looked  for  the  train  after  she  passed  the  cars. 
The  burden  was  upon  plaintiff  to  show  herself  free  from  negligence 
contributing  to  her  injuriea  This  we  think  she  failed  to  do  by  a 
preponderance  of  evidence. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  costs  to  abide  the  event 

Bradley  and  Davy,  JJ.,  concur;  Ward,  J.,  disaenta 


Samuel  C.  Dey,  App'lt,  v.  Minnie  Prentiss,  Resp't 

(Supreme  Court,  GeneraX  Term,  Fifth  Department,  Filed  October  16,  1895.) 

1.  Deed — Coven ai^ts. 

A  covenant  in  a  deed  that  the  granteeishall  keep  in  repair  the  division 
fence  between  the  land  conveyed  and  the  adjoining  land  of  the  grantor, 
runs  with  the  laud. 

2.  Line  fences— Cost  op  construction. 

An  owner  of  a  lot,  burdened  with  a  servitude  of  constructing  the  entire 
line  fence,  cannot  recover  from  the  adjoining  owner  the  cost  oi  a  portion 
of  such  fence,  without  showing  that  his  land  has  been  released  from  the 
servitude. 

8.  Same — Estoppel. 

Where  the  «wner  of  a  lot  is  bound  to  maintain  the  entire  line  fence,  the 
adjoining  owner  is  not  estopped  from  asserting  such  liability  by  the  decis- 
ion of  the  fence  viewers,  apportioning  the  part  of  the  fence  to  be  built  by 
each  owner,  though  he  consented  to  their  appointment. 

4.  Appeal — First  instance. 

The  objection  that  a  defense  was  not  available  under  the  pleadings,  can- 
not be  raised  for  the  first  time  on  appeal. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of  de- 
fendant, rendered  by  direction  of  the  court,  and  from  an  order 
denyine  a  motion  for  a  new  trial,  made  on  the  minutes. 

0,  W.  Harding,  for  app'lt ;  H.  H.  Relya^  for  resp*t 

Lewis,  J. — This  notion  was  brought  to  recover  pay  for  building 
the  defendant's  portion  of  a  division  fence  between   the  lands  of 
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the  parties,  situate  in  the  town  of  Hume,  Allegany  county.  It 
was  originally  tried  in  a  justice  court,  where  the  plaintiff  had  a 
verdict  The  defendant  appealed,  and  the  case  was  tried  in  the 
county  court,  where  a  verdict  was  directed  for  the  defendant,  of 
no  cause  of  action. 

It  is  alleged  in  the  plaintiff's  complaint  that  the  parties  owned 
adjoining  land;  that  they  agreed,  upon  the  portion  of  the  line 
fence  between  their  lands  which  each  should  build ;  that  the  de- 
fendant neglected  and  refused  to 'build  her  portion  of  the  fence  for 
the  period  of  more  than  one  month  after  being  requested  so  to  do 
by  the  plaintiff;  that  the  plaintiff  thereafter  built  the  same,  at  an 
expense  of  $12.83,  and  that,  by  virtue  of  the  statutes  relating  to 
division  fence3,  the  defendant  became  liable  to  pay  him  said  sum 
of  money.  Among  other  defenses  interposed  by  the  defendant, 
was  a  general  denial. 

It  appeared  upon  the  trial,  that  the  lands  of  the  parties  formerly 
belonged  to  one  Daniel  Leaver.  Leaver  obtained  his  title  by  a  deed 
from  one  Austin  Partridge  in  the  year  1855,  and  entered  into 
possession  thereoL  Out  of  the  land  so  conveyed  to  him  by 
rartridge.  Leaver  deeded  the  plaintiff's  premises,  of  about  four 
acres,  to  one  Joseph  Luckey,  by  deed  dated  March  1,  1863.  The 
deed  to  Luckey  contained  the  following  covenant :  "  And  the 
said  Luckey  is  to  build,  and  keep  in  repair,  all  line  fences 
between  said  lot  and  lots  adjoining,  owned  now  by  said  Daniel 
Leaver."  Luckej  entered  into  possession  and  occupied  the  land 
so  conveyed  to  him  many  years,  and  until  he  died.  Defendant's 
lot  was  a  part  of  the  farm  not  conveyed  to  Luckey  by  Leaver, 
and  it  adjoined  the  piece  of  land  conveyed  to  Luckey.  Luckey 
built  and  maintained,  up  to  the  time  of  his  death,  the  line  fence 
between  his  lot  and  the  land  now  owned  by  the  defendani     A 

Mr.  Weaver  occupied  plaintiff's  lot  for  ten  or  twelve  years  after 
the  death  of  Luckey  under  a  deed  from  one  Charles  Elenagin. 
Weaver  built  and  maintained  the  line  fences  in  question  while  he 
was  in  possession.  From  whom  Flenagin  got  the  title  does  not 
appear.  Weaver's  ^title  deed  was  shown  to  be  in  the  possession 
of  the  plaintiff  at  the  time  of  the  trial,  but  it  was  not  piit  in  evi- 
dence. Although  a  complete  chain  of  the  title  from  Leaver  to  the 
Elaintiff  was  not  shown  upon  the  trial,  the  presumption  is  that 
is  title  came  through  Leaver,  as  did  also  that  of  the  defendant's. 
Under  the  evidence,  the  burden,  we  think,  was  upon  the  plaint- 
iff to  show  that  his  lot  had  in  some  way  been  released  from  the 
burden  imposed  upon  it  by  the  Leaver  deed.  This  he  failed  to 
do.  We  agree  with  the  county  court  that  the  covenant  in  the 
Leaver  deed  requiring  the  grantee,  Luckey,  to  build  and  keep  in 
repair  the  line  lence  m  question,  runs  with  the  land.  It  was  a 
covenant  inserted  in  the  deed  for  the  benefit  of  the  grantor,  as 
owner  of  the  adjoining  land  not  conveyed,  and  which  is  now 
owned  by  the  defendant  It  released  the  defendant's  lot  from  the 
burden  of  thereafter  building  or  maintaining  a  portion  of  the  line 
fence  between  these  lots.  The  distinction  between  covenants  run- 
ning with  the  land,  and  collateral  covenants,  which  do  not  run 
St.  Rep.,  Vol.  LXX.        29 
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with  the  land,  is  very  clearly  pointed  out  in  the  cases  of  Allen  v. 
Culver,  13  Denio,  284,  297 ;  Aildn  v.  Railroad  Co.,  26  Barb.  289, 
and  Countryman  v.  Deck,  13  Abb.  N.  C.  110. 

The  appellant^s  counsel  contends  that  the  defendant  was  not  en- 
titled to  avail  herself  of  this  defense  for  the  reason  that  she  had 
failed  to  plead  it  The  deed  from  Leaver,  containing  the  cove- 
nant mentioned,  was  put  in  evidence  by  the  defendant  without 
the  objection  being  made  that  the  defense  was  not  pleaded.  It  is 
too  late  to  raise  the  question  upcfn.  appeal.  Had  it  been  raised  at 
the  trial,  the  answer  might  have  been  amended,  if  deemed  neces- 
sary. Whether,  under  the  general  denial,  the  defendant  would 
not  have  been  entitled  to  the  evidence,  we  are  not  called  upon  to 
decide. 

At  the  suggestion  of  the  plaintiff,  and  by  consent  of  the  de- 
fendant, fence  viewers  were  called  upon  to  apportion  the  line  fence 
between  the  lands  in  question.  They  designated  the  part  each 
should  build,  requiring  the  defendant  to  build  that  portion  of  the 
line  fence  for  the  building  of  which  this  action  was  brought  This 
fact  is  relied  upon  by  the  plaintiff  as  estopping  the  defendant  from 
claiming  the  exemption  mentioned.  She  case  of  Adams  v.  Van 
Alstyne,  25  N.  Y.  238,  would  seem  to  have  settled  that  question 
against  the  plaintiff's  contention. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

All  concur. 

William  T.  Hart  et  al,  App'lts,  v,  Ogdensburo  and  Lake 
Champlain  Railroad  Company  et  at,  Resp'ts.  (Two 
Cases.) 

{Supreme  Court,  General  Term,  Third  Department,  Filed  September  f^,  1895,"^ 

1.  CoRPORA.Tioisrs— Contracts— Directors. 

A  contract,  made  by  the  directors  of  a  corporation  with  another  cor- 
poration, of  which  they  are  alsa  directors,  is  voidable  by  the  corporation. 

2.  Samb. 

A  lease  entered  into  between  two  corporatioOs,  voidable  because  of 
their  having  common  directors,  cannot  be  disaffirmed  by  a  minority  of  the 
stockholders. 

8.  Same. 

The  mere  fact  that  the  same  persons  were  directors  of  the  corporation 
which  made  a  lease,  and  of  that  which  took  it,  is  not,  of  itself,  sufficient 
to  avoid  the  contract  at  the  instance  of  one  or  more  stockholders,  against 
the  will  of  the  corporation. 

4  Same — Laches. 

The  bondholders  or  stockholders  cannot,  after  the  lapse  of  six  years,  sue 
to  disaffirm  such  lease. 

5.  Same— MrNORiTY  of  stockholders. 

To  justify  the  interference  of  the  court  with  the  management  of  a  cor- 
poration, on  the  application  of  a  minority  of  the  stockholders,  it  must  be 
shown  that  the  action  of  the  governing  body  complained  of  has  been  so 
clearly  against  the  interests  of  the  minority  of  the  stockholders  as  to 
amount  to  a  wanton  and  fraudulent  destruction  of  the  rights  of  such 
minority. 

6.  Pleadings— Complaint— Corporations. 

The  complaint  by  a  minority  of  the  stockholders  to  disaffirm  the  act  of 
the  directors  was  held  insufficient  and,  therefore,  demurrable. 
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•  Appeal  from  an  interlocutory  judgment  in  the  fii'st  action, 
sustaining  a  demurrer  to  the  complaint,  and  from  a  final  judg- 
ment in  the  second  action,  sustaining  a  demurrer  to  the  complaint. 
Marcus  T,  Hun^  forapp'lts;  Louis  Hasbrouch  for  resp'ts. 

Putnam,  J. — The  plaintiflEs  in  the  first  above  entitled  action 
appealed  from  an  interlocutory  judgment  sustaining  tlie  separate 
demurrer  of  defendants  to  the  complaint,  and  in  the  second  action 
to  the  final  judgment  in  favor  of  defendants  on  a  like  demurrer. 
As  the  complaints  in  each  action  are  substantially  alike,  the  cases 
may  be  considered  together. 

I  think  the  judgments,  as  far  as  they  sustain  the  demurrer  to  the 
first  cause  of  action  in  the  complaints,  should  be  affirmed.  The 
complaints  allege  the  right  of  the  Central  Vermont  Railroad  Com- 
pany, by  its  charter,  to  contract  for  the  purchase  of  any  railroad, 
or  the  stock,  bonds,  or  property  thereof.  It  therefore  had  the  same 
right  as  an  individual  or  individuals  to  buy  a  majority  of  the  stock 
of  the  Ogdensburg  &  Lake  Champlain  Railroad  Company,  and  ob- 
tain control  thereof.  I  am  unable  to  perceive  any  legal  objection 
to  one  or  more  persons  purchasing  the  majority  of  the  stock  of  a 
railroad  company,  with  the  intent  to  obtain  control  thereof.  Nor 
did  the  Central  Vermont  Railroad  Company,  in  obtaining  a 
majority  of  the  stock  of  the  Ogdensburg  &  Lake  Champlain  Rail- 
road Company,  with  the  intent  to  obtain  a  controlling  interest  in 
said  road,  do  an  unlawful  or  objectionable  act  But,  if  such  pur- 
chase was  made  with  an  intent  to  mismanage  the  affairs  of  such 
road,  and  to  conduct  its  business  in  such  a  way  as  to  defraud  the 
minority  of  the  stockholders,  or  with  a  view  of  conducting  the  af- 
fairs of  such  road  in  the  interest  of  the  Central  Vermont  Railroad, 
and  if  such  intent  was  in  fact  carried  out,  the  minority  of  the 
stockholders  of  the  Ogdensburg  &  Lake  Champlain  Railroad  Com- 
pany have  a  right  to  complain,  and  may  obtain  relief  by  an  action 
m  a  court  of  equity.  The  question  then  arises,  whether  the  com- 
plaints alleged  such  a  state  of  facts  as  authorizes  the  court,  on  the 
application  of  income  bondholders,  or  a  minority  of  the  stock- 
holders, of  the  Ogdensburg  &  Lake  Champlain  Railroad  Company, 
to  grant  relief  in  these  actions. 

The  objections  made  by  the  plaintiffs  to  the  lease  made  by  the 
Oj^ilensburg  &  Lake  Champlain  Railroad  Company  to  the  Central 
Vermont  Railroad  Company,  on  the  ground  that  it  violates  the 
rights  of  the  income  bondholders,  holding  bonds  of  the  first-named 
company,  to  receive  in  payment  of  interest  on  their  bonds  the  net 
earnings  of  the  said  railroad  company  after  defraying  the  expenses 
of  conducting  its  business,  as  provided  in  said  bonds  and  the  mort- 
gage by  which  the  same  are  secured,  by  authorizing  the  lessee  to 
use  said  earnings  for  the  "development  and  improvement''  of  said 
road,  were  passed  upon  by  the  court  of  appeals  in  Day  v.  0.  &  L, 
a  Railroad  Co.,  107  N.  Y.  129;  11  St  Rep.  335,  and  hence  need 
not  be  considered  by  us.  •  The  court  of  appeals,  in  the  ccse  cited, 
where  the  same  question  was  raised,  held  adversely  to  the  claim 
of  plaintiff.  See,  also,  Thomas  y.  N.  Y.  <t  0.  L  Railroad  Co., 
139  N.  Y.  163;  54  St  Rep.  498. 
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The  objection  is  also  made  to  the  lease  that,  when  executed,  tlue 
Central  Vermont  Railroad  Company,  through  its  agents,  controlled 
the  Ogensbarg  &  Lake  Champlain  Railroad  Company,  and  that 
directors,  officers,  and  agents  of  the  former  were  directors  of  the 
latter.  It  is  held  that  a  contract  made  by  a  director  of  a  corpora- 
tion with  it  is  voidable  by  the  corporation,  and  it  has  also  been  de- 
cided that  the  same  rule  applies  to  a  contract  by  the  directors  of  a 
corporation  with  another  corporation  of  which  they  are  also  di- 
rectors. This  principle  is  considered  in  the  very  able  and  exhaus- 
tive opinion  of  Vaj?  Brunt,  J.,  in  Metropolitan  El,  JR.  Co.  v. 
Manhattan  EL  R.  Co.,  11  Daly,  373,  602,  503.  The  case  cited, 
however,  recognized  the  doctrine  laid  down  in  Wallace  v.  Rail- 
road Co.,  12  Hun,  460,  that  a  contract  entered  into  between  two 
corporations,  voidable  because  of  their  having  common  directors, 
could  not  be  disaffirmed  by  a  minority  of  the  stockholders ;  that 
"the  rule  that  persons  acting  in  a  fiduciary  capacity  shall  not,  di- 
rectly Or  indirectly,  make  any  profft  by  means  of  such  acts,  or  be 
interested  in  contracts  made  by  their  principals,  undoubtedly  ap- 
plies to  directors  of  corporations.  It  is  a  valuable  principle,  and 
ought  not  to  be  impaired  by  any  subtle  or  refined  distinctions 
Still,  the  mere  fact  that  the  same  persons  were  directors  of  the  cor- 
poration which  made  the  lease,  and  of  that  which  took  it,  is  not, 
of  itself,  sufficient  to  avoid  the  contract  at  the  instance  of  one  or 
more  stockholders,  against  the  will  of  the  corporation.  That  fact 
alone  might  entitle  either  corporation  to  avoid  the  lease,  but  I  ap- 
prehend it  does  not  give  that  right  to  a  stockholder."  Van  Brunt, 
J.,  remarks,  in  Metropolitan  El  R  Co.  v.  Manhattan  El.  R.  Co., 
supraj  referring  to  the  doctrine  laid  down  in  Wallace  v.  Railroad 
Co.: 

"The  principle  is  here  recognized  that  the  majority  of  the  stock- 
holders may  ratify  a  lease  made  by  the  directors,  ana  that  a  minor- 
ity cannot  disaffirm ;  that  therefore  it  must  be  the  majority  of  the 
shareholders,  acting  through  the  corporation,  who  repudiates,  and 
no  shareholder  has  the  power  to  exercise  that  right  against  the 
will  of  the  majority." 

I  concur  in  the  views  thus  stated.  See,  also.  Gamble  v.  Queens 
Co.  Water  Co.,  123  N.  Y.  92-98  ;  33  St.  Rep.  88.  I  therefore  con- 
clude that  the  objection,  alleged  in  the  complaints,  to  the  lease  on 
the  ground  that  some  of  the  directors  of  the  Ogdensburg  &  Lake 
Champlain  Railroad  Company  were  also  directors,  agents,  officers, 
or  attorneys  of  the  Central  Vermont  Railroad  Company,  was  pro- 
perly overruled  by  the  court  below. 

I  am  also  of  the  opinion  that  the  conclusion  reached  below  in 
regard  to  the  lease  was  correct,  because  of  the  great  delay  in  at- 
tempting to  repudiate  it.  The  lease  was  entered  into  between  the 
two  corporations  on  June  1,  1886.  These  actions  were  commenced 
on  October  30,  1892,  over  six  years  after  the  making  of  the  con- 
tract. Owing  to  the  large  lapse  of  time  since  the  execution  of  the 
lease,  the  Ogaensburg  &  Lake  Champlain  Railroad  Company  it- 
self could  not  have  disaffirmed  it  on  the  ground  that  it  was  entered 
into  by  two  corporations  with  common  directors.  See  U.  S.  Roll- 
ing Stock  Co.  V.  Atlantic  &  0.  W.  R  Co.,  84  Ohio  St  450 ;  Oil  do. 


Digitized  by 


Googk 


Sap.Ct]  Hart  el  al  v.  Ogdensb.  &  L.  Erie  R  R  Co.  et  at  229 
V.  Marbury,  91  U.  S.  587,  592 ;  Kent  v.  Mining  Co,,  78  N.  Y.  159. 
It  will  POt  be  claimed  that  plaintiffs,  as  individual  bondholders  or 
stockholders,  can  sustain  an  action  to  set  aside  the  lease  on  the 
ground  stated,  which  the  corporation  itself  could  not  maintain. 

The  complaints  also  allege,  in  the  first  count,  that  the  Central 
Vermont  Railroad  Company,  since  the  execution  of  the  said  lease, 
in  apportioning  the  earnings  of  the  two  corporations  for  through 
business,  has  taken  more  than  its  proper  share  of  the  receipts, 
and  ask  for  an  accounting.  This  is,  in  fact,  a  sepamte  cause  of 
action  from  that  previouslj  set  out  in  the  pleading  seeking  an  an- 
nulment of  the  lease,  although  not  separately  stated.  The  first 
cause  of  action  contained  in  the  first  count  seeks  to  vacate  the 
leasa  This  cause  of  action  is  for  an  alleged  wrong  done  by  the 
Central  Vermont  Railroad  Company  to  the  Ogdensburg  &  Lake 
Champlain  Railroad  Company  after  the  execution  of  and  under 
the  lease.  I  concur  in  the  views  of  the  court  below  that  the 
allegations  in  regard  to  the  alleged  improper  division  of  the  earn- 
ings of  the  two  corporations  by  the  Central  Vermont  Railroad 
Company  contain  no  cause  of  action.  Sufficient  facts  are  not 
statea  to  justify  interference  by  a  court  of  equity  in  the  affairs  of 
the  two  corporations.  It  does  not  appear  to  what  extent  the 
Central  Vermont  Railroad  has  taken  earnings  that  should  have 
gone  to  the  other  defendant  It  is  well  settled  that,  ordinarily, 
the  court  will  not  interfere  with  the  control  of  a  corporation  by 
its  directors  and  a  majority  of  its  stockholders.  It  will  not  in- 
terfere, although  the  directors  may  have  acted  unwisely,  and  not 
for  the  best  interests  of  the  corporation  ihey  represent  To  justify 
the  interference  of  the  court  with  the  management  of  a  corpora- 
tion, on  the  application  of  a  minority  of  the  stockholders,  it  must 
be  shown  that  the  action  of  the  governing  body  complained  of  has 
been  so  clearly  against  the  interests  of  the  mindrity  of  the  stock- 
holders as  to  amount  to  a  wanton  and  fraudulent  destruction  of 
the  right  of  such  minority.  It  must  appear  that  the  action  of  the 
majority  of  the  stockholders  and  directors  is  a  clear,  substantial, 
and  flagrant  violation  of  the  rights  of  the  minority.  Oamble  v. 
Water  Co.^  supra.  The  complaints  do  not  show  such  a  state  of 
facta  No  allegations  are  made  to  the  effect  that,  in  the  division 
of  the  receipts  for  through  business  between  the  two  companies, 
the  Ogdensburgh  &  I^ke  Champlain  Railroad  Company  was 
wrong^  to  an  extent  that  will  justify  interference  by  a  court  of 
equity.  The  complaints  do  not  allege  such  a  state  of  facts  as 
shows  a  fraud  on  tne  minority,  and  are  not  sufficient  under  the 
doctrine  laid  down  in  Gamble  v.  Water  Co,,  supra,  and  kindred 
cases. 

The  complaints  allege  that  the  Ogdensburg  &  Lake  Champlain 
Railroad  Company  owned  three  boats,  under  a  conditional  con- 
tract, on  which  it  had  made  large  payments ;  that  the  Central 
Vermont  Railroad  Company,  after  it  bad  obtained  control  of 
the  former  road,  wrongfully  allowed  a  payment  on  said  contract 
to  be  omitted,  whereby  the  interest  of  said  Ogdensburg  &  Lake 
Champlaitt  Railroad  Company  therein  became  forfeited,  and  that 
the  Central  Vermont  Railrc^d  Company  thereupon  organized  a 
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corporation  known  as  the  "  Ogdensburg  Transit  Company,"  the 
stock  of  which  it  owned.  Said  transit  company  purchased  the 
said  boats,  being  allowed  by  the  vendor  the  amount  previously 
paid  by  the  Ogdensburg  &  Lake  Champlain  Railroad  Company  on 
said  contract  This  alleged  cause  of  action,  although  stated  in 
the  first  count  of  the  complaint  and  not  separately  numbered,  is, 
in  fact,  also  separate  and  distinct  from  that  alleging  the  invalid- 
ity of  the  leasa  The  wrongful  act  of  the  Central  Vermont  Rail- 
road Company  in  procuring  or  suflEering  the  transfer  of  the  title 
to  the  three  boats  to  the  Ogdensburg  Transit  Company  has  no 
relation  to  its  alleged  illegal  act  in  obtaining  the  leasa  The  act 
of  which  plaintiff  complains  is  the  omission  of  the  directors  of 
the  Ogdensburg  &  Lake  Champlain  Railroad  Company  controlled 
by  the  Central  Vermont  Railroad  Company,  to  make  paj^ment 
on  the  condrtional  contract  The  demurrers  do  not  aamit  the 
statements  in  the  complaint^  that  the  act  of  omitting  to  make  such 
payment  was  wrongful.  Thomas  v.  Railway  Co.j  supras.  That 
word  being  omitted  from  the  complaints,  all  that  remains  in  the 
pleading  is  a  mere  statement  that  the  directors,  controlled  by  the 
C^tral  VermontRailroad  Company  omitted  to  make  a  payment  on 
the  conditional  contract  It  seems  clear,  therefore,  that  the  pleading 
does  not  state  a  cause  of  action.-  No  sufficient  facts  are  alleged 
The  complaints  contain  neither  a  copy  nor  the  substance  of  the 
contract  It  is  not  allaged  that  the  directors  had  money  under 
their  control  to  make  the  payment  We  are  unable  to  say,  from 
the  pleading,  whether  the  conditional  contract  was  one  that  should 
have  been  carried  out  The  demurrer  does  not  admit  facts  al- 
leged fn  the  pleading  sufficient  to  constitute  a  cause  of  action.  I 
conclude,  therefoi*e,  that  tiie  court  below  reached  the  proper  con- 
clusion in  sustaining  the  demurrer  to  the  first  count  or  cause  of 
action  contained  in  tiie  complaints. 

The  second  and  subsequent  causes  of  action  in  the  complaints, 
to  which  the  demurrers  were  interposed,  relate  to  the  proposed 
consolidation  of  the  two  defendants.  The  agreement  for  such 
consolidation  between  the  directors  of  said  corporations  was  made 
al)out  six  years  after  the  execution  of  the  lease.  The  position 
taken  by  plaintiffs,  that  the  agreement  for  consolidation,  made  by 
the  directors  of  the  two  corporations  when  the  actions  were  com- 
menced, was  of  no  force,  because  the  Central  Vermont  Railroad 
Company  had  elected  as  directors  of  the  Ogdensburg  &  Lake 
Champlain  Railroad  Company  some  of  its  own  directors,  officera, 
and  agents,  and  because  said  corporations,  with  common  directors, 
could  not  lawfully  contract  with  each  other,  has  already  been 
considered.  The  contract  was  voidable,  but  not  void.  It  could 
be  ratified  by  a  majority  of  the  stockholdera  If  it  was  so  ratified, 
and  otherwise  valid  and  legal,  it  could  not  be  set  aside  at  the  suit 
of  the  minority  of  the  stockholders. 

Several  objections  made  by  plaintiffs  to  the  proposed  consoli- 
d:itio!i  of  the  two  defendants,  alleged  in  the  second  and  subsequent 
causes  of  action  in  the  c:>mplaints,  have  been  considered  and 
passed  upon  by  this  court  in  ffart  v.  0.  <t  L.  C.  Railroad  Co.,  60 
Uun,  378 ;  52  St.  Rep.  799.     A  discussion  of  such  objections, 
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therefore,  is  not  now  called  for.  In  the  case  cited  the  plaintiffs 
claimed,  as  alleged  in  the  complaints  in  these  actions,  that  the 
proposed  consolidation,  if  carried  into  effect,  would  impair  the 
obligation  of  the  contract  between  the  income  bondholders  and 
the  Ogdensburgh  &  Lake  Champlain  Railroad  Company  : 

"  First,  by  depriving  them,  as  bondholders,  of  the  right  to  vote 
for  those  persons  whose  judgment  as  to  the  application  of  earn- 
ings is  practically  decisive  of  their  rights  to  interest;  second,  by 
depriving  them  of  directors  who  would  have  any  motive  to  pro- 
mote the  interests  of  the  plaintiffs,  and  who,  from  their  position, 
would  be  familiar  with  the  facts,  and  in  whose  selection,  they,  as 
bondholders,  have  a  right  to  participate ;  third,  that  the  net  earn- 
ings of  the  property  of  the  company  belong  to  the  bondholders, 
and  that  by  the  article  of  consolidation  no  provision  is  made .  for 
keeping  separate  accounts,  and  no  accounting  is  provided  for,  for 
the  same;  fourth,  that  the  bondholders  are  deprived  of  their 
share  in  the  extension  of  the  business  of  the  company." 

The  court,  in  the  case  cited,  overruled  the  objections  of  plaintiffs 
to  the  proposed  action  of  the  two  companies,  and  held  that'such 
intended  consolidation  might  be  legally  made. 

The  plaintiffs  allege  that  the  proposed  agreement  is  in  every 
way  disadvantageous  to  and  opposed  to  the  interests  of  the  Ogdens- 
burg  &  Lake  Champlain  Railroad  Company ;  that  the  earnings  of 
said  road  had  greatly  increased  during  the  six  years  of  the  exis- 
tence of  said  lease ;  that  it  is  a  connecting  link  between  the  states 
of  New  England  and  the  West,  and  is  of  great*  value  by  reason 
thereof;  that  the  Central  Vermont  Railroad  Company  has  never 
paid  a  dividend,  and  its  stock  has  never  been  dealt  with  in  the 
market,  and  has  no  market  value,  yet  the  agreement  of  consolida- 
tion proposes  that  one  share  of  stock  of  the  new  company  to  be 
formed  shall  be  given  in  return  for  ten  shares  of  the  capital  stock 
of  the  Ogdensburg  &  Lake  Champlain  Railroad  Company,  while 
one  share  of  said  new  stock  shall  be  exchanged  for  one  share  of 
the  stock  of  the  Central  Yermont  Railroad  Company.  The  case 
in  which  an  action  by  a  majority  of  the  stockholaers  of  a  corpora- 
tion to  restrain  the  proposed  action  of  its  directors  and  majority 
of  the  stockholders  can  be  maintained  is  considered  in  the  opinion 
of  Peckham,  J.,  in  Oambie  v.  Water  Oo,j  supra.  The  learned 
judge  remarks: 

"  I  think  that,  where  the  action  of  the  majority  is  plainly  a  fraud 
upon,  or,  in  other  words,  is  really  oppressive  to,  the  minority 
shareholders,  and  the  directors  or  trustees  have  acted  with  and 
formed  part  of  the  majority,  an  action  may  be  sustained  by  one  of 
the  minority  shareholders,  suing  in  his  own  behalf  and  in  that  of 
all  others  coming. in,  etc.,  to  enjoin  the  action  contemplated,  and 
in  which  action  the  corporation  should  he  made  a  party  defendant 
It  is  not,  however,  every  question  of  mere  administration  or  of 
policy,  in  which  there  is  a  nifference  of  opinion  among  the  share- 
nolders,  that  enables  the  minority  to  claim  that  the  action  of  the 
majority  is  oppressive,  and  which  justifies  the  minority  in  coming 
to  a  court  of  equity  to  obtain  relict  Generally,  the  rule  must  be 
that  in  sucli  cases  the  will  of  the  majority  shall   govern.     The 
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court  would  not  be  justified  in  interfering,  even  in  doubtful  case^, 
where  the  action  of  the  majority  might  be  susceptible  of  different 
constructiona  To  warrant  the  interposition  of  the  court  in  favor 
of  the  minority  shareholders  in  a  corporation  or  joint»3tock  associa- 
tion, as  against  the  contemplated  action  of  the  majority,  where 
such  action  is  within  the  corporate  powers,  a  case  must  be  made 
out  which  plainly  shows  that  such  action  is  so  far  opposed  to  the 
true  interest  of  the  corporation  itself  as  to  lead  to  the  clear  infer- 
ence that  no  one  thus  acting  could  have  been  influenced  by  any 
honest  desire  to  secure  such  interests,  but  that  he  must  have  acted 
with  an  intent  to  subserve  some  outside  purpose,  regardless  of  the 
consequences  to  the  company,  and  in  a  manner  inconsistent  with 
its  interests.  Otherwise,  the  court  might  be  called  upon  to  bal- 
ance probabilities  of  profitable  results  to  arise  from  the  carrying 
out  or  the  one  or  the  other  of  different  plans  proposed  by  or  on 
behalf  of  different  shareholders  in  a  corporation,  and  to  decree  the 
adoption  of  that  line  of  policy  which  seemed  to  it  to  promise  the 
best  r^ults,  or,  at  least,  to  enjoin  the  carrying  out  of  the  opposite 
policy." 

Under  the  doctrine  thus  laid  down,  sufficient  facts  are  not 
stated  in  the  complaints  to  show  that  the  proposed  agreement  is 
so  much  opposed  to  the  interests  of  the  Ogdensburg  &  Lake 
Champlain  Kailroad  Company  as  to  sustain  an  action.  The  alle- 
gation that  the  agreement  is  in  every  way  disadvantageous  to 
the  last  named  corporation,  and  advantageous  to  the  Central  Ver- 
mont Railroad  Company,  is  a  statement  of  a  conclusion  of  law. 
The  allegations  that  the  receipts  of  the  Ogdensburg  &  Lake 
Champlain  Railroad  Company  have  increased  and  are  increasing, 
that  the  road  is  of  great  value,  that  the  Central  Vermont  Railroad 
Company  has  never  paid  a  dividend,  and  that  its  stock  has  no 
market  value,  do  not  enable  us  to  determine  the  respective  values 
of  the  stock  of  the  two  roads.  The  plaintiffs  do  not  allege  the 
value  of  the  stock  of  either  road,  or  the  comparative  value  thereof. 
If  the  pleadings  had  stated  that  the  stock  of  the  Ogdensburg  & 
Lake  Cnamplam  Railroad  Company  was  equal  in  value  to  that  of 
the  Central  Vermont  Railroad  Company,  or  that  two  shares  of  the 
former  were  worth  as  much  as  one  share  of  the  latter,  or  alleged 
the  respective  values  of  the  stock  of  each  company,  it  would  have 
stated  facts  on  which  the  court  could  have  formed  a  conclusion. 
As  it  is,  the  pleader  leaves  us  to  guess,  from  the  allegation,  that 
the  Ogdensburg  &  Lake  Champlain  Railroad  Company  is  a  val- 
uable road,  and  its  business  is  increasing,  and  that  the  Central 
Vermont  Railroad  Company  has  never  paid,  a  dividend  on  its 
stock,  and  that  such  stock  has  no  market  value,  the  re- 
spective values  of  the  stock  of  said  roads,  and  that  the  pro- 
posed agreement  is  disadvantageous  to  the  former  road. 
Although  the  plaintiffs  allege  an  increase  in  the  earnings 
of  the  OgdensDurg  &  Lake  Champlain  Railroad  Company 
during  the  existence  of  the  lease,  there  is  no  averment 
stating  the  amount  of  such  earnings,  or  the  amount  of  such 
increasa  I  think,  therefore,  that  the  plaintiffs,  as  far  as  they 
have  attempted  to  show  that  the  proposed  agreement  of  consolida- 
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tioii  is  disadvantageous  to  the  interests  «of  the  stockholders  and 
bondholders  of  the  Ogdensburg  &Lake  Champlain  Railroad  Com- 
pany, fail  to  set  forth  such  a  state  of  facts  as  authorizes  the  main- 
tenance of  these  actions,  within  the  doctrine  laid  down  in  Oamble 
V.  Water  Co,,  supra. 

Other  questions  are  raised  in  the  points  of  counsel  which  I  do 
not  deem  it  necessary  to  consider. 

An  appeal  is  also  taken  by  plaintiffs  from  an  order  of  the  court 
below  awarding  an  extra  allowance  of  $1,000  to  defendants.  The 
complaints  allege,  as  one  of  the  causes  pf  action,  a  wrongful  act 
on  the  part  of  the  Central  Vermont  Railroad  Company  in 
causing  the  directors  of  the  Ogdensburg  &  Lake  Champlain 
RailroaH  Company  to  omit  making  a  payment  due  on  the 
conditional  contract  theretofore  made  by  the  last-named  company 
for  the  purchase  of  three  boats,  and  that,  in  consequence  of  said 
wrongful  act,  the  title  of  said  company  to  said  boats  was  divested; 
that  the  Central  Vermont  Railroad  Company  organized  a  corpora- 
tion called  the  ''Ogdensburg  Transit  Company,"  of  which  it 
owned  the  stock,  and  procured  a  transfer  of  said  boats  to  such 
companv,  and  on  such  transfer  the  amount  previously  pafd  by 
the  Ogaensburg  &  Lake  Champlain  Railroad  Company  on  said 
conditional  contract  was  allowed  as  part  of  the  purchase  price ; 
that  the  said  boats  have  earned,  since  1887,  $100,000  per 
year  over  all  expenses.  The  complaints  asked  for  judgment 
against  the  Central  Vermont  Railroad  Company  in  favor  of  the 
Ogdensburg  &  Lake  Champlain  Railroad  Company  for  the  value 
of  the  interest  of  the  latter  in  said  boats,  and  also  for  such  an 
amount  as  would  represent  the  earnings  of  said  boats  since  June  1, 
1886.  The  earnings  of  the  boats,  as  stated  in  the  complaints  and 
the  affidavit  of  Mr.  Hasbrouck,  fiince  1887,  were  about  $500,000, 
which  sum  plaintiffs  in  these  actions  sought  to  recover  for  the 
Ogdensburg  &  Lake  Champlain  Railroad  Company.  I  think, 
therefore,  tnere  was,  in  the  complaints,  a  claim  to  recover  of 
defendants  a  sum  of  money  on  which  an  extra  allowance  of 
$1,000  could  be  properly  made  by  the  court  below,  under  the 
provisions  of  section  3253,  Code  of  Civil  Procedure. 

The  judgments  and  order  should  be  affirmed,  with  costs. 

All  concur. 


BerwInd- White  Coal  Mining  Company,  App'lt,  v.  George 
S.  Ewart,  Resp't 

(Supreme   Court,  General  Term,  Fifth  Dq>artmeTU,  Filed  October  16,  1896.) 

CORPOIUTIONS— StOCEHOLDBB— LlABIUTY . 

An  action  to  enforce  the  personal  liability  of  a  stockholder  for  debts  of 
the  corporation  will  not  lie,  until  an  execution  has  been  levied  upon  the 
property  of  the  corporation,  if  any,  and  the  property  sold  under  the  exe- 
cution, though  the  amount  realized  on  such  sale  will*  not  satisfy  the  judg> 
ment 

Appeal  from  a  judgment  dismissing  the  complaint 
K  A.  Ndsh^  for  app^t;  J.  B.  Adams,  for  resp  t  / 

St.  Rep.,  Vol.  LXX.        30 
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Lewis,  J. — The  plaintiflE  is  a  judgment  creditor  bi  the  Livings- 
ton Salt  Company,  a  corporation  organized  under  the  business 
corporation  law  of  June  1, 1875.  This  action  was  brought  by  the 
plaintiff,  as  such  judgment  creditor,  to  recover  of  the  defepdarit  an 
amount  equal  to  the  stock  held  by  him,  to  wit,  $300,  on  the  ground 
that  the  whole  amount  of  the  capital  stock  of  said  company  had 
not  been  paid  in,  neither  had  the  certificate  of  such  payment  been 
made  and  recorded,  as  required  by  law.  The  issue  and  return  of 
an  execution  upon  the  plaintiff's  judgment  against  the  salt  company 
was  d  condition  precedent  to  the  plaintiff's  right  to  maintain  this 
action.  It  was  shown  upon  the  trial  that  all  the  prerequisities  to 
the  right  to  maintain  the  action  had  been  complied  with,  by  the 
plaintiff,  with  the  exception  of  a  proper  return  of  an  execution. 
An  execution  had  been  duly  issued  to  the  proper  sheriff,  and  he 
had,  by  virtue  thereof,  levied  upon  a  quantity  of  salt,  which  was 
in  fact,  at  the  time  of  the  levy,  the  property  of  the  salt  company, 
and  was  liable  for  sale  under  the  execution.  The  evidence  tended 
to  show  that  the  salt  company  had,  prior  to  the  said  levy,  executed 
a  transfer  of  the  salt  to  one  Shattuck.  This  transfer  was  shown  to 
have  "been  fraudulently  made,  by  collusion  between  the  directors 
of  the  salt  company  and  Shattuck.  The  execution  had  been 
returned  unsatisfied  in  part  after  the  levy  was  made,  and  before 
the  salt  had  been  offered  for  sale  under  said  execution.  Before 
the  defendant  could  be  made  liable  in  this  action,  the  plaintiflE 
was  required  to  attempt  in  good  faith,  to  make  its  debts  out  of 
the  assets  of  the  company.  This,  the  evidence  tended  to  show,  it 
failed  to  do. 

The  conclusion  of  the  trial  court  that  the  pretended  sale  of  the 
salt  to  Shattuck  took  place  on  the  23d  day  of  February,  1893, — 
the  same  day,  and  presumably  after,  the  company's  commercial 

?aper  had  gone  to  protest — is  fairly  sustained  by  the  evidence. 
'he  insolvency  of  the  company  was  at  the  time  unquestionably 
imraent,  to  the  knowledge  of  its  trustees,  and  the  transfer  of  the 
salt  to  Shattuck  was  made  by  tliem  in  contemplation  of  the 
insolvency  of  the  company. 

It  is  suggested  by  theanpellant's  counsel  that,  had  the  salt  been 
sold  by  the  sheriff  under  the  execution,  there  would  not  have  been 
a  sufficient  amount  realized  therefrom  to  pay  the  plaintiff's  execu- 
tion in  full.  That  may  be  true,  but  the  plaintiff  is  attempting  to 
enforce  against  the  defendant  a  statutory  liability.  It  is  not  a 
case  for  balancing  probabilities.  Without  enlarging  apon  the 
facts  which  are  so  fully  and  clearly  set  out  in  the  opinion  of  the 
trial  judge,  we  are  satisfied  that  his  findings  and  conclusions  were 
fully  sustained  by  the  evidence,  and  that  the  judgment  should  be 
affirmed. 
All  concur. 
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James  Talcott,  App'lt,  v,  Wabash  Railroad  Company,  Resp*t 

[Supreme  Cmtrt,  General  Term,  First  Department,  Filed  Octobet*  18,  1895.) 

1.  Carriers— Baggagk— Liability. 

The  carriage  of  a  passenger's  baggage  is  a  mere  iDcident  to  the  contract 
to  carry  the  passenger,  and  the  liability  of  the  carrier  for  a  loss  thereof  is 
not  governed  by  rules  applicable  to  carriers  of  goods. 

3.  Same— Connecting  Lines. 

When  a  railroad  company,  without  making  any  special  contract,  issues 
coupon  tickets  entitling  a  passenger  to  a  continuous  ride  over  the  line  of 
the  company  issuing  the  ticket  and  connecting  lines  of  other  roads/ checks 
the  baggage  and  receives  payment  for  overweight,  the  first  carrier  is  only 
responsible  for  the  carriage  of  the  passenger  and  baggage  upon  its  own 
line,  and  acts  merely  as  agent  for  each  of  the  other  lines  in  the  sale  of  the 
coupon  and  checking  for  each  connecting  line  respectively. 

Appeal  from  a  judgment  of  nonsuit  and  dismissal  of  com- 
plaint ' 
Theron  0,  Strong,  for  app'lt ;   George  F.  BrowneU,  for  resp*t 

PerCurla.m. — The  judgment  appealed  from  should  be  affirmed, 
upon  opinion  of  referee  rendered  upon  decision  of  the  case. 

The  opinion  of  George  C.  Holt,  Esq.,  to  whom  the  cause  was 
referred  to  hear  and  determine,  is  as  follows : 

When  the  plaintiff  rested,  the  plaintiff's  counsel  elected  to 
suffer  a  nonsuit  as  to  the  third  and  fourth  causes  of  action  ;  and, 
npon  the  defendant's  motion,  I  dismissed  the  first  cause  of  action. 
This  left  the  second  cause  of  action,  being  the  claim  for  the  loss 
of  Cullora's  personal  baggage,  alone  rjemaining  in  the  case.  The 
substantial  q^uestion  raised  by  the  defendant's  testimony  is  whether 
the  defendant,  the  Wabash  Company,  is  responsible  for  the  injury 
to  Cullom's  baggage  which  occurred  on  the  Grand  Trunk  lina 
This  question  depends  upon  the  question  whether  the  Wabash 
Company  contracted  to  carry  Cullom  from  Chicago  to  New  York, 
or  simply  contracted  to  carry  him  over  its  own  line  from  Chicago 
to  Detroit,  .and  acted  as  agent  for  the  Grand  Trunk  Company  and 
the  West  Shore  Company  in  respect  to  the  contract  which  was 
made  to  carry  him  over  these  lines  to  New  York. 

When  the  case  was  before  the  general  term,  each  of  the  judges 
wrote  an  opinion.  Talcott  v.  Wabash  Railroad  Cb.,  66  Hun,  456; 
50  St  Rep  423.  As  I  understand  these  opinions,  one  judge  held 
that  the  Wabash  Company  contracted  to  carry  Cullom  to  New 
York;  another,  that  it  only  contracted  to  carry  him  over  its  own 
line ;  and  the  third,  that  the  form  of  the  ticket  was  not  proved, 
and  therefore  the  question  did  not  arise.  Upon  this  trial  the  de- 
fendant has,  in  my  opinion,  proved  that  the  ticket  which  Cullom 
bought  was  in  the  form  of  the  ticket  in  evidence.  The  question, 
therefore,  of  the  liability  of  the  Wabash  Company,  under  the 
contract  proved  upon  this  trial,  does  not  appear  to  have  been  de- 
cided by  the  general  terraL 

The  material  facts  upon  this  question  are  these :  On  April  27, 
1S39,  Callom  purchased  at  the  city  office  of  the  Wabash  Com- 
pany in  Chicago,  for  twenty-five  dollars,  a  round-trip  coupon 
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ticket  from  Chicago  to  New  York  and  return.  This  ticket  had 
printed  upon  it  that  it  was  good  for  one  first-class  passage  to  New 
1  ork  and  return,  and  that  it  was  subject  to  the  following  con- 
tract: "In  consideration  «)f  the  reduced  rate  at  which  this  ticket 
is  sold,  the  bearer  or  holder  of  the  same  agiees  to  and  with  the 
several  companies  over  whose  lines  this  ticket  entitles  him  to  be 
carried  as  follows,  to  wit:  Fii*st,  that  in  selling  this  ticket  the 
Wabash,  St.  L^uis  and  Pacific  Railway  Company  acts  as  agent 
and  is  not  responsible  beyond  its  own  line,*' — together  with  other 
provisions.  The  main  ticket  had  annexed  six  coupons,  one  pro- 
viding for  a  trip  to  Detroit  over  the  Wabash  road,  another  from 
Detroit  to  Suspension  Bridge  over  the  Grand  Trunk  road,  another 
from  Suspension  Bridge  to  New  York  over  the  West  Shore  road, 
and  the  remaining  three  coupons  being  the  corresponding  return 
coupons.  CuUom,  somehours  later  in  the  day,  went  to  the  Dear- 
born Street  station  in  Chicago,  presentad  the  ticket  to  the  baggage 
master,  and  had  him  check  four  trunks  to  New  York,  paving  six- 
teen dollars  for  extra  weight.  These  trunks  contained,  among 
other  thmgs,  Cullom's  personal  baggage.  Cullom  took  the  checks 
for  these  trunks,  and  went  aboard  the  train,  leaving  Chicago  on 
the  Wabash  road,  at  three  o'clock;  and  the  trunks,  having  the 
duplicate  checks  upon  them,  were  put  aboard  the  same  train. 
Cullom  occupied  a  sleeping  car  oq  the  train,  owned  by  the  Wagner 
Sleeping-Car  Company,  which  was  intended  to  go  irom  Chicago 
to  New  York.  None  of  the  other  cars  of  the  train  went  beyond 
Detroit,  the  eastern  terminus  of  the  Wabash  road.  At  Detroit 
Cullom *s  trunks  were  transferred  to  a  baggage  car  owned  by  the 
Grand  Trunk  Company ;  and  the  train,  made  up  of  Grand  Trunk 
cars,  with  the  exception  of  the  sleeping  car  in  which  Cullom  was, 
was  drawn  by  a  Grand  Trunk  engine  and  manned  by  Grand  Trunk 
employea  On  the  following  morning,  at  a  point  on  the  Grand 
Trunk  road,  an  accident  occurred.  The  baggage  car  in  which 
Cullom's  trunks  were  took  fire,  and  Cullom  s  baggage  was  de- 
stroyed. 

Upon  these  facts,  it  seems  to  me  clear  that  the  Wabash  Com- 
pany was  not  responsible  for  the  loss  of  Cullom's  baggage,  caused 
oy  the  accident  and  fire  on  the  Grand  Trunk  line,  unless  the 
Wabash  Company  contracted  to  carry  Cullom  from  Chicago  to 
New  York.  In  the  case  of  the  delivery  of  goods  to  a  common 
carrier  for  shipment  to  a  point  beyond  its  own  line,  the  courts  of 
diflferent  countries  have  differed  as  to  the  liability  of  the  carrier 
accepting  the  goods.  The  English  rule  has  always  been  that  the 
carrier  who  accepts  the  goods  is  responsible  to  the  shipper  for 
their  safe  delivery,  and  this  rule  seoms  to  have  been  follf)wed  in 
Illinois  and  some  of  the  other  states.  Hutch.  Carr.  §  148  and 
Illinois  cases  cited  in  note.  But  the  courts  of  New  York  and  of 
many  other  states  and  the  United  States  supreme  court  hold  that 
in  the  absence  of  proof  of  a  special  contract,  if  goods  are  deliv- 
ered to  a  carrier  to  be  sent  to  a  point  beyond  the  terminus  of  the 
carrier's  line,  the  carrier  performs  its  duty  if  it  transports  the 
goods  to  the  end  of  its  line,  and  delivers  them  in  safety  to  the 
connecting  carrier.   Condict  v.  Railway  Co.^  54  N.  Y.  500;  Rawson 
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V.  Holland,  59  id.  611;  Jennings  v.  Grand  Trunk  Railway  Co.,  127 
id.  438;  40  St  Rep.  318;  Myrick  v.  Railroad  Go,,  107  U.  S.  102. 

The  plaintiff  claims  that  tliis  question  is  to  be  decided  by  the 
law  of  Illinois,  because  the  contract  was  made  there.  If  this  were 
a  case  of  a  shipment  of  goods,  it  would  appear  to  be  the  law  of 
Illinois,  both  under  the  decisions  of  its  courts  and  the  statute 
which  has  been  put  in  evidence,  that  the  Wabash  road  wQuld  be 
responsible.  But  I  do  not  think  that  the  decisions  or  statutes  fix- 
ing the  liability  of  carriers  for  the  transportation  of  merchandise, 
under  a  bill  of  lading  or  receipt,  necessarily  govern  this  casa  The 
contract  to  carry  the  baggage  of  a  traveler  is  a  mere  incident  to  the 
contract  to  carry  the  traveler.  A  common  carrier  can,  in  the 
case  of  a  passenger,  as  well  as  in  the  case  of  goods,  make  a  special 
contract  to  carry  beyond  its  own  line.  Quinhy  v.  Vanderbilt,  17 
N.  Y.  306.  But  the  general  rule  is  that  when  a  railroad  company, 
without  making  any  special  contract,  issues  coupon  tickets  en- 
titling a  passenger  to  a  continuous  ride  over  the  line  of  the  com- 
pany issuing  the  ticket  and  over  connecting  lines  of  other  rail- 
roads, the  first  carrier  is  only  responsible  for  the  carriage  of  the 
passenger  upon  its  own  line,  and  acts  merely  as  agent  for  each  of 
the  other  lines  in  the  sale  of  the  coupon  ifor  each  connecting  line^ 
respectively.  Minor  v.  Railroad  Go.,  53  N.  Y.  363;  Kessler  v. 
Railroad  Go,,  61  id.  5S8 :  ^Auerbach  v.  Railroad  Go,,  89  id.  281; 
Isaacson  v.  Railroad  Go.,  94  id.  283 ;  I  hole  v.  Railroad  Go.,  35 
Hun,  29 ;  Gentral  Trust  Go,  of  New  York  v.  Wabash,  SL  L,  &  R 
Ry.  Co,,  31  Fed.  Rep.  247 ;  Hutch.  Carr.  §  577  et  seq. 

In  my  opinion  there  is  nothing  in  the  circumstances  of  this  case 
to  take  Cullom's  case  out  of  the  general  rule.  He  was  an  expe- 
rienced commercial  traveler.  He  purchased  the  ticket  some  hours 
before  he  had  his  baggage  checked  and  took  the  train.  There 
was  nothing  to  prevent  his  reading  the  ticket,  and  nothing  to  pre- 
vent the  general  rule  applying  that  its  acceptance  constituted  a 
contract.  The  only  facts  tending  to  show  that  the  Wabash  Com- 
pany contracted  to  carry  Cullom  to  New  York  were  that  Cullom 
asked  for  a  ticket  to  New  York  and  return,  and  asked  to  have  his 
baggage  checked  to  New  York,  and  paid  the  full  amount  due  for 
the  railroad  ticket  and  for  the  extra  weight  of  the  baggage  to 
New  York.  I  do  not  think  that  these  facts  are  suflScient  to  take 
the  case  out  of  the  general  rule.  The  accident  occurred  on  the 
Grand  Trunk  road.  The  train  was  a  Grand  Trunk  train,  drawn 
by  a  Grand  Trunk  engine,  manned  by  Grand  Trunk  employes. 
Ii  the  Wabash  Company  is  responsible  for  the  injury  to  Cullom's 
baggage,  caused  by  the  accident  on  the  Grand  Trunk  road,  it 
would  have  been  responsible  if  Cullom  had  been  injured  or  killed 
in  the  accident  It  seems  to  me  that  no  such  claim  could  be 
maintained,  in  view  of  the  above  authoritiea  My  conclusion  is 
that  the  defendant  is  entitled  to  judgment  as  to  the  second  cause 
<rf  action  on  the  merits,  with  costs. 
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The  People  exrel  Augustus  M.  Field,  App'lt,  v.  Board  of 
Aldermen  of  City  of  New  York,  Resp't 

(Supreme  Court,  OenercU  Term,  First  Department,  Filed  August,  1895,) 

1.  Senate  districts— Apportionment. 

The  board  of  aldermen,  in  dividing  the  senate  districts  of  New  York 
city  into  assembly  districts,  cannot  include  in  an   assembly  district  a 

Eart  of  Westchester  county,  which  has  been  annexed  to  New  York  city 
y  chapter  934  of  1895. 

2.  Same— Construction. 

Section  5,  article  8  of  Revised  State  Constitution,  uses  the  word 
**  county"  in  the  sense  of  a  certain  portion  of  territory,  and  not  of  a  polit- 
ical organization. 

8.  Same— Duty  op  legislature. 

The  Constitution  formed  the  senate  districts  under  the  present  enumera- 
tion, and  only  left  the  legislature  the  duty  of  apportioning  the  assembly- 
men among  the  senate  districts,  and  each  assembly  district  has  to  be  within 
a  senate  district  as  formed  by  the  Constitution. 

Application  for  a  writ  of  mandarmis  to  compel  the  board  of 
aldermen  of  the  city  of  New  York  to  reconvene  and  reapportion 
the  assembly  districts  of  the  city  and  county  of  New  York. 

Wm,  B,  Homblower^  for  app'lt ;  John  P,  Clarke^  for  resp*ts ; 
Wm.  D,  Ouihrie,  for  town  of  Westchester. 

Yan  Brunt,  P.  J. — The  relator,  who  has  hitherto  been  a  voter 
in  the  town  of  Westchester,  applied  to  the  court  below  for  a  per- 
emptory writ  of  mandamus  against  the  board  of  aldermen  of  the 
city  of  New  York,  directing  them  to  reconvene,  and  to  reap|K)r- 
tion  the  assembly  districts  of  the  city  and  county  of  New  York. 
The  grounds  of  the  application  were  that  by  chapter  934  of  the 
Laws  of  1895,  approved  June  6,  1893,  certain  territory,  thereto- 
fore constituting  a  portion  of  the  county  of  Westchester,  was  an- 
nexed to  and  made  a  part  of  the  city  and  county  of  New  York, 
and  that  the  board  of  aldermen  of  said  city,  who,  in  pursuance  of 
the  requirements  of  the  Constitution  of  1894,  had  on  the  11th  day 
of  June,  1895,  divided  the  city  and  county  of  New  York  into 
assembly  districts,  had  omitted  and  refused  to  include  such  ter- 
ritory in  any  assembly  district  of  the  city  and  county  of  New 
York.     The  motion  was  denied,  and  this  appeal  was  taken. 

By  section  5  of  article  3  of  the  Constitution  of  1894,  it  is  pro- 
vided : 

"  Until  after  the  next  enumeration,  members  of  the  assembly 
shall  be  apportioned  to  the  several  counties  as  follows  :  ♦  *  * 
New  York  county,  thirty -five  members;  *  ♦  *  Westchester 
county,  three  members.  *  *  *  In  any  county  entitled  to 
more  than  one  member  the  board  of  supervisoi-s,  and  in  any  city 
embracing  an  entire  county  and  having  no  board  of  supervisors, 
the  common  council,  of  if  there  be  none,  the  body  exercising  the 
powers  of  a  common  council,  shall  assemble  on  the  second  Tues- 
day of  June,  one  thousand  eight  hundred  and  ninety-five,  and  at 
such  times  as  the  legislature  making  an  apportionment  shall  pre- 
scribe, and  divide  such  counties  into  assembly  districts  as  nearly 
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equal  in  number  of  inhabitants,  excluding  aliens,  as  may  be,  of 
convenient  and  contiguous  territory  in  as  compact  form  as  prac- 
ticable, each  of  which  shall  be  wnolly  within  a  senate  district 
formed  under  the  same  apportionment,  equal  to  the  number  of 
members  of  assembly  to  which  such  county  shall  be  entitled,  and 
shall -cause  to  be  filed  in  the  office  of  the  secretary  of  state  and  of 
the  clerk  of  such  county,  a  description  of  such  districts,  specify- 
ing the  number  of  each  district  and  of  the  inhabitants  thereof,  ex- 
cluding aliens,  according  to  the  last  preceding  enumerations  ;  and 
such  apportionment  and  districts  shall  remain  unaltered  until  an- 
other enumeration  shall  be  made,  as  herein  provided;  but. said 
division  of  the  city  of  Brooklyn  and  the  county  of  Kings,  to  be 
made  on  the  second  Tuesday  oi  June,  one  thousand  eight  nundred 
and  ninety-five,  shall  be  made  by  the  common  council  of  said  city 
and  the  board  of  supervisors  of  said  county,  assembled  in  joint 
session.  In  counties  having  more  than  one  senate  district,  the 
same  number  of  assembly  districts  shall  be  put  in  each  senate 
district,  unless  the  assembly  districts  cannot  be  evenly  divided 
among  the  senate  districts  of  any  county,  in  which  case  one  more 
assembly  district  shall  be  put  in  the  senant  district  in  such  county 
having  the  largest,  or  one  less  assembly  district  shall  be  put  in 
the  senate  district  in  such  county  having  the  smallest,  numoer  of 
inhabitants,  excluding  aliens,  as  the  case  may  require.  No  town, 
and  no  block  In  a  city  enclosed  by  streets  and  public  ways,  shall 
be  divided  in  the  formation  of  assembly  districts,  nor  shall  any 
district  contain  a  greater  excess  in  population  over  an  adjoining 
district  in  the  same  senate  district,  tnan  the  population  of  a  town 
or  block  therein  adjoining  such  assembly  district  Towns  or 
blocks  which,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  district  most 
nearly  equal  in  number  of  inhabitants,  excluding  aliens ;  but  in 
the  division  of  the  city  under  the  first  apportionment  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  state  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  legislatufc." 

Section  3  of  article  3  of  the  Constitution  of  1894  fixed  tbe  num- 
ber of  senators  at  fifty,  and  divided  the  state  into  senate  districts, 
defining  with  particularity  the  limits  of  each  district.  iPwelve 
senators  were  allotted  to  the  county  of  New  York,  and  each  sen- 
ate district  was  described  by  metes  and  bounds.  The  Twenty- 
second  senate  district  consisted  of  the  county  of  Westchester.  The 
only  function  to  be  performed  by  the  board  of  aldermen  was  to 
divide  the  city  and  county  of  New  York,  as  apportioned  by  the 
said  Constitution,  into  twelve  senate  districts,  into  thirty-five 
assembly  districts,  in  accordance  with  the  requirements  of  said  sec- 
tion 5  of  article  3,  each  of  which  cistricts  should  be  wholly 
within  a  senate  district  formed  under  the  apportionment  made 
by  the  Constitution,  and  which  was  then  in  force.  If,  there- 
fore, under  such  senate  apportionment,  the  territory  in  dispute  was 
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a  part  of  the  city  and  county  of  New  York,  it  should  have  been 
included  within  some  assembly  district  of  that  county.  It  is  plain 
that  it  was  not  a  part  of  that  county  under  ^nch  apportionment, 
for  at  the  time  this  apportionment  was  made  by  the  constitution 
of  1894  such  territory  formed  part  of  another  county.  The  senate 
apportionment  was  completed  when  this  constitution  went  into 
effect,  which  was,  as  to  tnis  subject,  by  its  terms,  January  1, 1896, 
or  It  would  not  have  been  an  "apportionment,"  within  the  meaning 
of  that  term  as  used  in  the  constitution.  The  framers  of  the  con- 
stitution claimed  to  recognize  equality  of  population,  with  certain 
express  exceptions,  as  the  basis  of  the  apportionment  This 
abundantly  appears  throughout  the  entire  instrument.  When 
they  set  apart  the  county  of  Weschester  as  the  Twenty-Second 
senate  district,  they  set  apart  ,an  integral  portion  of  this  territory 
of  the  state,  with  well-defined  limits ;  containing^  according  to  the 
last  preceding  enumeration,  a  population  which,  under  their  plan 
of  apportionment,  they  considered  to  be  entitled  to  one  senator. 
With  regard  to  the  future,  they  provided  by  section  4  of  article  3 
that  the  legislature  might,  after  the  enumerations  to  be  made  in 
1905,  and  every  ten  years  thereafter,  so  alter  the  bounds  of  the 
senatQ  districts  that  each  district  should  "contain  as  nearly  as  may 
be  an  equal  number  of  inhabitants  and  be  in  as  compact  a  form  as 
practicable,"  and  that  such  districts  "shall  remain  unaltered  until 
the  return  of  another  enumeration."  * 

It  is  contended  by  the  counsel  for  appellant  that  while  the 
legislature  could  not,  after  1905,  disregard  the  principle  of  equality 
in  population,  or  change  the  boundaries  of  a  senate  district,  it 
could  do  so  now.  No  good  reason  is  assigned  for  such  a  discrimi- 
nation, and  it  seems  to  be  at  variance  with  the  regulations  of  the 
constitution  governing  the  apportionment  of  assembly  districts. 
As  we  have  seen,  each  assembly  district  must  be  within  a  senate 
district  formed  under  the  same  apportionment  Tlie  constitution 
had  formed  the  senate  districts  under  the  present  enumeration,  and 
only  left  the  legislature  the  duty  of  apportioning  the  assemblymen 
among  the  senate  district  as  formed  by  the  constitution. 

The  argument  that  the  word  "county,"  as  used  in  the  constitu- 
tion, refers  to  political  organizations,  and  not  to  fixed  territories, 
is  refuted  by  the  language  of  the  instrument  itselt  'In  defining 
the  boundaries  of  the  Twenty-First  senate  district,  metes  and 
bounds  are  established,  and  there  is  added,  "  all  that  part  of  the 
county  of  New  York  not  hereinbefore  described."  If  the  words 
"couuty  of  New  York"  meant  the  political  division  known  by 
that  name,  the  words  *'not  hereinbefore  described"  would  have  no 
reasonable  significance.  It  seems  to  be  manifest  that  the  claim  of 
the  relator  is  contrary  not  only  to  the  spirit,  but  to  the  letter,  of 
the  constitution,  and  that  the  board  of  aldermen  had  no  power  to 
include  in  anv  assembly  district  within  this  county  the  annexed 
territory.  The  order  should  be  affirmed,  with  costs  to  the  re- 
spondent 
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In  the  Matter  of  the  Estate  of  Patrick  J.  MoGinness,  Deceased 
{Surrogate a  Court,  WatchesUr  County,  Filed  Augu$t,  1896.) 

1.  Executors,  etc.— Assionmknt— County  Likss. 

The  phrase,  in  section  2479  of  the  Code,  "when  the  petition  is  presented," 
refers  to  the  time  when  the  petition  came  before  the  surrogate  on  the  re- 
turn of  the  citation,  and  not  to  the  time  when  it  was  filed. 

2.  Appeal— Decision  pro  forma. 

The  decision  by  a  general  term  of  the  supreme  court,  euXeTed  pro  forma, 
merely  for  the  purpose  of  hastening  a  decision  by  the  court  of  appeals,  is 
not  binding  upon  the  surrogate's  court. 

3.  CoNSnTOTIONAL  LAW — CHAPTER  984  09  1895. 

Chapter  984  of  1895,  incorporating  a  part  of  Westchester  county  into 
the  city  of  New  York,  is  not  constitutional. 

4.  Bame^New  counties. 

The  provision  in  the  state  Constitution,  giving  to  the  legislature  power 
to  divide  counties  and  erect  new  counties,  does  not  authonze  it  to  change 
the  boundary  lines  of  counties. 

Application  for  letters  of  admiuistralion. 
Seward  Baker,  for  Amelia  Sullivan,  creditor ;  David  Switz^  for 
Margrete  Jane  Fifer,  sister. 

SiLKMAN.  Sl — On  Maj  11,  1895,  one  Amelia  Sullivan  filed  a 

J»etition  showing  that  she  was  a  creditor  of  the  decedent,  Patrick 
^.  McGinness,  late  of  the  town  of  Westchester,  in  the  county  of 
Wescchester,  and  praying  for  a  citation  directed  to  all  persons 
liaving  a  prior  or  equal  nght  with  the  petitioner  to  show  cause 
why  a  decree  should  not  be  made  granting  letters  of  administra- 
tion to  her.  On  that  petition  a  citation  was  issued,  returnable  on 
the  8th  day  of  July,  1895.  On  the  10th  day  of  June,  1895,  a 
petition  was  filed  by  Margrete  Jane  Fifer,  a  sister  of  decedent, 
praying  for  letters  of  administration.  Upon  the  return  of  the  cita- 
tion issued  upon  the  creditor's  application,  it  was  ordered  that 
letters  of  administration  issue  to  Margrete  Jane  Fifer  upon  the 
payment  of  the  costs  of  Amelia  Sullivan  within  ten  days,  and 
upon  default  letters  of  administration  were  directed  to  issue  to 
said  Amelia  Sullivaa  The  costs  were  paid  according  to  the  terms 
of  the  order,  and  Margrete  Jane  Fifer  now  asks  that  letters  of  ad- 
ministration be  issued  to  her. 

The  attention  of  the  surrogate  is  now  called  to  chapter  934  of 
the  Laws  of  1895,  which  became  a  law  on  June  6, 1895,  and  which 
purports  to  set  off  that  part  of  the  county  of  Westchester  to  the 
city  of  New  York  which  includes  the  town  of  Westchester,  where 
the  decedent  resided  and  died.  It  is  provided  by  section  2479  of 
the  Code  of  Civil  Procedure  that : 

"Where  a  new  county  has  been  heretofore  or  is  hereafter  erected 
or  territory  has  been  heretofore  or  is  hereafter  transferred  from 
one  county  to  another,  the  jurisdiction  of  the  surrogate's  court  of 
each  of  the  counties  affected  thereby  to  take  the  proof  of  a  will  or 
to  grant  letters  depends  upon  the  locality,  when  the  petition  is 
presented,  of  the  place  where  the  property  of  the  deceaent  is  sit- 
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uated,  or  where  the  event  occurred,  as  the  case  may  be,  which  de- 
termines jurisdiction." 

The  section  further  provides  that : 

"If  before  the  erection  of  the  new  county,  or  the  transfer  of  the 
territory,  letters  have  been  granted  upon  the  ground  that  the  dece- 
dent died  or  resided  within  the  county,  the  surrogate's  court  from 
which  they  were  issued  has  exclusive  jurisdiction  of  the  estate  and 
of  all  matters  incidental  thereto." 

The  section  then  provided  for  the  certification  of  any  paper 
filed,  entered,  or  recorded  in  the  surrogate's  court  where  the  dece- 
dent died  or  resided  in  a  place  embraced  within  another  county, 
and  for  the  filing,  entering,  and  recording  of  such  certified  copies 
in  such  other  county  with  like  effect  as  the  originals.     It  is  clear 
that  the  event  referred  to  in  the  section  is  the  event  of  death,  and 
the  death  here  occurred  in  the  town  of  Westchester,   which  has 
been  set  off  under  the  annexation  act     The  language  of  the  sec- 
tion is  not  well  chosen,  and  there  is  some  doubt  as  to  the  meaning 
of  the  words,  "when  the  petition  is  presented," — whether  the  word 
"when"  therein  used  refers  to  the  date  when  the  petition  is  filed, 
or  the  date  when  it  is  acted  upon  by  the  surrogate  by  the  issuance 
of  letters.     The  date  of  the  filing  would  naturally  oe  considered 
the  meaning  were  it  not  for  the  sentence  following  the  one  in 
which  such  language  is  used,  which  is,  "if  before  the  erection  of 
the  new  county,  or  the  transfer  of  the  territory,  letters  have  been 
granted,"  etc.     This  latter  language  compels  us  to  assume  that 
what  the  legislature  meant  by  the  use  of  the  word  "when"  was  the 
time  the  petition  came  l>efore  the  surrogate  upon  the  return  of  the 
citation,  and  was  acted  upon  by  him  by  the  issuance  of  letters. 
Adopting  this  construction,  the  entire  section  is  inteUigibla     It 
was  evidently  framed  to  fit  such  a  case  as  the  present  one.      The 
original  petition  in  this  case  was  filed  on  May  11th,  before   the 
passage  of  the  act  of  the  legislature  referred  to,  and  upon  the  re- 
turn of  the  citation  letters  of  administration  could  have  been  issued 
to  anv  one  having  priority  over  the  creditor  without  the  necessity 
of  fihng  a  new  petition;  the  petition  fileci  by  Margrete  Jane  Pifer, 
therefore,  may  be  disregarded.     The  petition  filed  May  11th  was 
not,  however,  presented  to  the  surrogate  for  determination  until 
the  8th  day  of  July,  when  the  citation  was  returnable,  which  date 
was  after  the  passage  of  the  annexation  act.     I  am  therefore  of  the 
opinion  that  this  court  is  ousted  of  its  jurisdiction,   unless  it  is 
found  that  the  legislature  clearly  exceeded  its  constitutional  power 
in  transferring  a  part  of  the  county  of  Westchester  to  the  county 
of  New  York.     The  consideration  of  this  constitutional  question 
is  fraught  with  embarrassment  at  the  very  threshold.      The  issue 
has  been  tried  in  the  supreme  court  by  Justice  Dykman,  who  has 
upheld  the  constitutionality  of  the  law  ;  and  his  decision  has  been 
affirmed  by  the  general  term  of  this  department.    Under  ordinary 
circumstances  it  would  be  incumbent  upon  this  court  to  follow  the 
decision  of  the  general  term  without  further  consideration,  were  it 
not  for  the  fact  that  the  affirmance  of  the  general  term   was  pro 
forma^  and  without  argument  or  consideration,  and  for  the  avowed 
purpose  of  hastening  a  determination  by  the  court  of  last  resort. 
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The  issue,  therefore,  stands  substantially  as  if  determined  by 
Justice  Dykman  alone,  for  whose  opinion  this  court  has  great  re- 
spect, but  by  whose  judgment  its  conscience  is  not  necessarily 
bound. 

The  consideration  of  the  question  is  also  embarrassed  by  the  fact 
that  in  1878  the  legislature  passed  a  somewhat  similar  act,  annex- 
ing a  part  of  Westchester  county  to  New  York  county,  the  consti- 
tutionality of  which  does  not  seem  ever  to  have  been  challenged. 
It  was  subsequently  put  beyond  question  by  the  amendments  to 
the  constitution  in  1874.  However,  bearing  in  mind  the  language 
of  Owen,  J.,  in  State  v.  Piigh,  43  Ohio  St.  98,  1  N.  E.  439,  where 
he  says:  "When  the  unconstitutionality  of  an  act  is  very  clear  to 
this  court,  it  is  clothed  with  no  higher  function,  it  is  invested  with 
no  more  exalted  duty,  than  to  say  so  with  promptnesa  To  sur- 
render our  convictions  to  a  mere  sentiment,  or  to  an  apprehension 
that  It  may  seem  an  arrogant  assumption  of  superior  wisdom  to 
declare  a  legislature  invalid  would  be  a  weak  disregard  of  a  plain 
duty,  as  dangerous  to  the  state  as  the  void  enactment  itself;*  and 
jilso  the  words  of  Justice  Andrews  in  People  ex  ret  Carter  v.  Ricey 
135  N.  Y.  473 ;  47  St  Rep.  702  :  '^'he  legislature  and  the  courts 
are  alike  bound  to  obey  the  constitution,  and  if  the  legislature 
transgresses  the  fundamental  law,  and  oversteps  in  legislation  the 
barriers  of  the  constitution,  it  is  part  of  the  liberties  of  the 
people  that  the  judicial  department  shall  have  and  exercise  the 
power  of  protecting  the  constitution  itself  against  infringement," 
— I  am  bound  to  declare  my  conclusion  that  the  legislature  ex- 
ceeded its  power  in  changing  the  boundaries  of  the  counties  of 
New  York  and  Westchester,  and  that  it  is  sufficiently  plain  to 
warrant  my  doing  so. 

Counties,  as  territorial  divisions,  antedated  the  first  constitution 
of  the  state  of  New  York,  adopted  in  1777,  and  by  that  document 
were  recognized,  and  the  legislature  therein  provided  for  was'chosen 
from  the  several  counties  and  districts  (districts  made  up  of  differ- 
ent counties).  The  people,  through  its  patriotic  representatives, 
the  framers,  surrendered  to  such  legislature  "the  supreme  legisla- 
tive power  within  this  stata"  This  supreme  power  was  subject  to 
such  restrictions  as  may  be  found  in  direct  terms  or  by  implica- 
tion. "A  restriction  may  be  in  expressed  terms  or  by  implication." 
Runs^y  v.  People,  19  N.  Y.  41.  The  fact  that  the  counties  existed 
prior  to  tlie  constitution,  and  that  they  were  therein  recognized 
for  the  purpose  of  dividing  the  state  into  senate  and  assembly  dis- 
tricts, seems  conclusive  that  there  was  no  inherent  right  in  the 
legislature  to  interfere  with  county  lines,  and  this  proposition  is 
well  recognized.  Strong,  J.,  says  in  the  case  of  Runsey  v.  People, 
referring  to  the  constitution  of  1846  :  "Under  this  constitutional 
grant  (for  I  consider  it  as  such,  and  not  as  a  mere  recognition  of 
an  original  inherent  right)  that  legislature  acquired  the  power  to 
erect  new  counties."  In  the  case  of  People  v.  Draper,  15  N.  Y. 
.  532,  Denio,  C.  J.,  says : 
i  "  It  cannot  be  denied  that  an  act  of  the  legislature  which  should 

'  propose  to  abolish  counties  would  be  hostile  to  the  arrangements 

of  tae  constitution.     There  are  a  great  many  provisions  of  that 
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instrument  to  the  execution  of  which  counties  are  indispensable." 
If  the  legislature  had  no  inherent  power  under  the  general  sur- 
render of  legislative  authority  to  it,  we  have  a  riglit  to  assume 
that  the  constitution  gave  it,  in  respect  to  the  subject  of  counties, 
all  the  power  that  the  people  intended  it  should  haye.  If  there 
was  no  restriction  intended,  and  the  legislature  Lad  general  power, 
the  provision  for  erecting  new  counties  would  be  a  useless  waste 
of  words.  That  power  in  the  original  constitution  is  given  in  the 
following  language: 

**  That  it  shall  be  in  the  power  of  the  future  legislatures  of  this 
state,  for  the  convenience  and  advantage  of  the  good  people  there- 
of, to  divide  the  same  into  such  further  and  other  counties  and 
districts  as  to  them  shall  appear  necessary." 

Where  power  to  do  a  particular  thing  is  specially  given,  the 
delegation  of  such  special  powers  will  be  presumed  to  include  all 
the  power  intended,  and  to  restrict  the  exercise  of  general  powers. 
The  framers  of  the  constitution  appreciated  that  a  portion  of  the 
state  was  not  embraced  in  any  county,  and  that  some  of  the  orig- 
inal counties  were  enormous  in  extent,  and,  as  thei/  population 
increased,  the  convenience  of  the  good  people  thereof  would  re- 
quire them  to  be  subdivided,  and  new  counties  erected,  and  so 
provided  for  it  There  is  not  a  suggestion  in  the  language  used 
that  they  had  ever  in  mind  the  enlargement  6f  any  of  the  original 
countiea  The  whole  intent,  meaning,  and  purport  of  the  words 
is  the  power  to  subdivide  "  To  divide  the  same  into  such  fur- 
ther and  other  counties  and  districts "  cannot  be  construed  to 
mean  the  power  to  rearrange  county  linea  To  "divide"  means 
to  make  something  into  smaller  parts,  and  not  to  enlarge.  The 
plain  meaning  of  the  language  used  must  be  followed.  Bronson, 
C.  J.,  in  the  case  of  Oakley  v.  Aspinvmll^  3  N.  Y.  547,  says: 

"  It  is  not  for  us,  but  for  those  who  made  the  instrument,  to 
supply  its  defecta  If  the  legislature  or  the  courts  may  take  that 
office  upon  themselves,  or  if,  under  color  of  construction,  or  upon 
any  other  specious  ground,  they  may  depart  from  thai  whicn  is 
plainly  declared,  the  people  may  well  despair  of  ever  being  able 
to  set  a  boundary  to  the  powers  of  the  government.  Written 
constitutions  will  be  worse  than  uselesa" 

It  will  also  be  seen  that  the  framers  of  this  first  constitution 
had  in  mind  representation  in  the  legislature  proportionate  to  the 
population  of  the  several  legislative  districts,  and  so  fixed  the 
number  of  representatives  from  the  several  counties  and  senate 
districts  that  the  power  to  change  such  representation  was  not  del- 
egated to  the  legislature  until  the  census  should  have  been  taken, 
seven  years  after  the  close  of  the  pending  war,  and  then  the  legis- 
lature was  only  authorized  to  apportion  members  of  the  assembly 
and  senators  among  the  counties  and  districts  in  order  to  make  a 
iust  apportionment  Thus  early  did  the  people  restrict  the  legis- 
lature. Had  the  legislature  the  power  to  alter  county  lines  by 
taking  from  one  county  and  adding  to  another,  the  whole  scheme 
of  just  and  proportionate  representation,  so  carefully  provided  for 
in  this  first  constitution,  could  have  been  thwarted.  It  would  be 
unreasonable  to  suppose  that  the  framera  of  the  constitution  would 
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put  it  ia  the  power  of  the  legislature  to  destroy  a  plan  of  repre- 
sentation which  had  been  carefully  devised. 

Having  referred  to  the  first  constitution,  a  brief  reference  to  the 
ones  intermediate  that  and  the  one  of  1894  may  be  proper.  The 
amendments  to  the  constitution  in  1801  relate  to  the  number 
of  the  members  of  assembly  and  senate.  No  further  power  is 
given  to  the  legislature  in  respect  to  the  alteration  of  county 
lines.  It  does,  however,  provide  that  the  legislature  shall  appor- 
tion the  members  of  assembly  among  the  several  counties  of  the 
state,  and  also  provides  that  nothing  therein  contained  shall  pre- 
vent the  legislature  from  allowing  one  member  of  the  assembly  to 
each  county  theretofore  erected.  The  constitution  of  1821  jecog- 
nizes  the  existence  of  counties,  and  provides  for  senate  districts, 
to  consist  of  whole  counties,  provision  being  made  that  no  county 
sliall  be  divided  in  the  formation  of  the  senate  district  It  is  also 
provided  that  every  county  theretofore  established  should  be  en- 
titled to  one  member  of  the  assembly,  and  no  new  county  should 
thereafter  be  erected  unless  its  population  should  entitle  it  to  a 
member.  No  other  or  further  power  is  given  to  the  legislatui'e  in 
respect  to  county  linea  We  next  come  to  the  constitution  of 
1846,  in  which  again  we  find  the  counties  recognized  and  the 
senate  districts  all  bounded  by  county  lines,  the  people  having  in 
view  the  division  of  the  state  into  senate  districts  as  equal  as 
might  be  in  population  without  the  alteration  of  county  linea  It 
provides  that  such  districts  shall  remain  unaltered  until  another 
enumeration.  It  provides  that  no  county  shall  be  divided  in  the 
formation  of  a  senate  district.  It  provides  for  the  appointment  of 
members  of  the  assembly  to  the  several  counties,  and,  where  -a 
county  is  entitled  to  more  than  one  assemblyman,  the  board  of 
supervisors  of  such  county  shall  apportion  the  county  into  assem- 
bly districts.  It  also  provides  that  no  new  county  shall  be  erected 
unless  its  population  should  entitle  it  to  a  member  of  the^assem- 
bly.  The  amendments  to  the  constitution  in  1867,  so  far  as  they 
aSect  the  subject  under  discussion,  were  defeated  by  the  people. 
The  next  amendment  was  in  1874,  when  the  constitution  was 
amended,  providing  for  the  number  of  members  of  the  assembly 
and  directing  their  apportionment  among  the  several  counties  of 
the  state  by  the  legislature  according  to  the  number  of  the  inhab- 
itants, and  directing  .that,  where  a  county  was  entitled  to  more 
than  one  assemblyman,  the  board  of  supervisors  should  apportion 
districts;  that  every  county,  except  the  county  of  Hamilton, 
should  always  be  entitled  to  one  member  of  assembly ;  and  no 
new  county  should  be  erected  unless  its  population  should  entitle 
it  to  a  member.  It  is  provided  that  the  county  of  Hamilton 
should  elect  with  the  county  of  Pulton,  and  that  the  legisla- 
ture may  abolish  the  said  county  of  Hamilton,  and  annex  the 
territory  thereof  to  some  other  county.  The  provisions  that 
senate  districts  should  be  bounded  by  county  lines  is  changed  to 
lines  of  assembly  districts.  It  will  be  noticed  that  for  the  first 
time  the  people  surrendered  the  power  to  annex  one  county 
to  another,  and  only  did  this  in  the  case  of  the  county  of 
Hamilton. 
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Under  the  constitution  of  1816  was  decided  the  case  of  People 
V.   Draper^  above  cited. 

*'The  counties  and  cities  must  not  only  be  preserved,  but  the 
legislature  must  do  nothing  respecting  them  which  will  render 
them  less  suitable  for  the  purposes  for  which  they  are  recognized 
and  employed  by  the  constitution.  All  the  arrangements  to  which 
the  counties  and  cities  are  subservient  or  instrumental  unob- 
structed and  unincumbered  by  legislation." 

Under  the  law-  as  laid  down  by  Judge  Denio,  the  county  of 
Westchester  could  not  be  abolished,  and,  if  the  county  could  not 
be  abolished,  it  follows  that  no  part  of  it  could  be. 

The  constitution  of  189i  makes  no  material  departure  from  the 
scherfie  of  previous  ones  in  respect  of  making  counties  the  terri- 
torial divisions  of  the  state,  b^y  which  senate,  assemble,  and  judi- 
cial districts  are  arranged.  The  senate  districts  are  divided  by 
county  lines,  and  members  of  assembly  are  apportioned  among 
the  counties,  due  regard  being  had  to  equality  according  to  the 
population  of  the  several  counties.  The  authority  to  bound  senate 
districts  by  assembly  districts  is  abolished  ;  judical  districts  and 
departments  are  bounded  by,  or  to  be  bounded  by,  county  lines. 

If  there  is  any  feature  of  the  constitutional  history  of  the  state 
that  fetands  out  more  prominent  than  another  it  is  the  fact  that 
the  county  is  the  unit  upon  which  all  representation  is  based, 
legislative  and  judicial.  The  destruction  of  this  unit  is  not  con- 
templated, except  by  dividing  it,  and  the  erection  of  two  or  more 
units  in  the  place  of  one.  The  power  to  alter  county  lines  by  tak- 
ing from  one  county  and  adding  to  another  would  mean  the  power 
to  defeat  the  provisions  for  equality  of  representation.  The  rea- 
son for  adopting  the  county  as  the  unit  is  plain.  Each  has  its 
own  peculiar  institutions,  interests,  and  traditions,  and  the  people 
of  each  have  unity  of  interests,  and  have  become  influental  by 
unity  of  action.  The  remarks  of  Mr.  Root  at  the  last  constitu- 
tional Convention  are  appropriate.     He  said: 

•'The  habits  of  our  people,  their  traditions,  their  best  and 
noblest  sentiments,  are  embodied  in  the  pride  which  they  feel  in 
the  counties  of  their  birth  and  after-life.  These  counties  originally 
meant  something;  they  still  mean  something.  Destroy  them,  in 
order  that  there  shall  be  political  divisions  at  all,  in  order  that 
the  state  may  be  districted  for  senators  and  assemblymen,  will 
create  new  lines,  mew  divisions,  in  which  people  are  to  create  new 
friendships,  which  any  future  convention  may  destroy.  You  de- 
stroy an  institution  of  immense  and  immemorable  value,  and  create 
another,  which  in  the  future  can  be  destroyed  by  some  future 
convention.  No  sir.  I  am  satisfied,  and  I  believe  all  the  people 
on  the  side  of  the  house  are  satisfied,  that  the  people  of  the  state 
do  not  wish  to  destroy  their  county  lines  in  .the  distribution  of 
senatoi-s  and  assemblymen." 

Westchester  county,  as  it  existed  on  January  1,  1894,  is  a 
necessiiry  part  of  the  arrangements  of  that  instrument,  and  is  em- 
ployed for  the  purpose  of  completing  the  scheme  of  senate,  as- 
sembly, and  judicial  districts,  and  under  the  authority  of  People  v. 
Droper  the  legislature  cannot  interfere  with  it 
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It  may  be  said  that  the  power  to  divide  counties  and  erect  new 
counties  exhibited  an  intention  to  permit  the  destruction  of  county 
lines,  county  interests,  and  county  sentiments.  Not  so;  such  power 
was  given  only  to  permit  a  county  to  be  divided  into  two  or 
more  where  the  original  county  had  grown  too  large  for  the  con- 
venience  of  the  people.  If  we  give  to  the  words  of  the  constitu- 
tion their  strict  meaning,  and  do  not  give  to  the  word  **divide'' 
the  meaning  of  "annex'  pr  "enlarge,"  we  have  a  consistent  docu- 
ment, without  any  possible  danger  of  the  design  and  purpose  of 
equal  representation  being  frustrated.  Dividing  a  county  and  the 
erection  of  a  new  county  thereby  cannot  violate  the  provisions  as 
to  senate  districts  or  judicial  districts  being  bounded  by  county 
lines,  for  both  counties  would  still  remain  in  the  same  senate  and  (; 

judicial  district     And  as  to  assembly  districts,  it  is  provided  that  '^ 

,  no  county  can  be  erected  unless  it  shall  have  sufficient  population  f' 

to  entitle  it  to  a  member;  and  for  the  purpose  of  enabling  a  county 
to  be  divided  and  a  new  county  set  off  without  violating  the  pro- 
visions of  section  5  of  article  3,  which  provides  for  the  apportion- 
ment of  members  of  the  assembly,  and  which  provides  that  no 
town  shall  be  divided  in  the  formation  of  an  assembly  district, 
this  provision  is  inserted:  "Nothing  in  this  sectiob  shall  prevent 
the  division  at  any  time  of  counties  and  towns  and  the  erection  of 
new  towns  by  the  legislature."  This  clause  is  plainly  for  the  pur- 
pose of  enabling  the  legislature,  where  an  apportionment  has  been 
made  by  the  supervisors,  and  their  power  expended  not  to  be  ex- 
ercised again  until  another  enumeration  and  apportionment,  and 
where  a  new  county  is  to  be  erected,  to  rearrange  assembly  dis- 
tricts and  town  lines  which  may  become  necessary  in  adjusting 
the  boundary  between  the  new  and  old  counties.  The  clause 
cited  is  not  found  in  the  section  relating  to  senators,  nor  in  the 
article  relating  to  the  judiciary.  It  must,  therefore,  relate  to  as- 
sembly districts,  and,  to  be  consistent  with  other  portions  of  the 
instrument,  can  only  have  the  meaning  indicated.  Whether  I  am 
right  or  not  in  the  conclusion  that  there  is  a  clear  limitation  in 
the  constitution  of  the  power  of  the  legislature  to .  alter  county 
lines,  except  to  divide  a  county  and  erect  a  new  county  therefrom, 
there  is  a  clear  violation  of  the  spirit  and  language  of  the  docu- 
ment. By  article  6,  section  1,  the  present  judicial  districts  of  the 
state  are  continued,  and  cannot  be  altered  until  1905,  when  the 
next  enumeration  takes  place.  The  present  justices  are  continued 
in  office  for  their  respective  terms,  together  with  the  judges  trans- 
ferred by  the  fifth  section  of  the  same  article,  and  of  twelve  addi- 
tional justices,  who  shall  reside  in  and  be  chosen  by  the  electors 
of  the  several  existing  judicial  districts, — three  in  the  First,  three  in 
the  Second,  and  one  in  each  of  the  others, — and  and  of  their  succes- 
sors, such  successors  to  be  elected  by  the  electors  in  their  respective 
judicial  districts.  The  people  of  the  state  have  not  surrendered  to  the 
legislature  the  power  to  regulate  its  jndiciarv,  or  the  jurisdiction 
thereof,  except  as  expressly  provided.  Tlie  number  of  justices  in 
the  !»evei-al  districts  has  been  fixed  with  due  regard  to  the  popula- 
tion and  territory.  If  the  legislature  has  the  power  to  take  territory 
from  one  district  and  a<l(l  to  another,  the  scheme  of  the  Constitu-  ' 
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tion  is  destroyed.  If  it  is  possible  to  annex  part  of  the  county  of 
Westchester  to  the  city  of  New  York,  it  must  be  equally  possible 
to  annex  the  whola  In  fact  the  second  judicial  department 
might  be  annexed  out  of  existence,  leaving  an  army  of  supreme 
court  justices,  county  judges,  and  surrogates  with  no  jurisdiction 
except  to  receive  theii-  salaries,  which  are  guaranteed  by  the  Con- 
stitution itself.  Again,  the  judicial  districts  are  continued  until 
changed  as  authorized,  which  cannot  be  before  the  next  enumera- 
tion in  1905.  The  new  justices  are  tg  be  elected  by  the  several 
districts  as  they  existed  at  the  time  of  the  adoption  of  the  Consti- 
tution by  the  electors  of  the  several  districts.  The  framers  of  the 
Constitution  intended  that  the  people  should  have  a  Voice  in  se- 
lecting those  who  would  be  called  upon  to  judicially  pass  upon 
their  rights.  The  annexation  act  would  destroy  this  constitu- 
tional right  Actions  arising  between  residents  of  the  town  .of  . 
Westchester  in  the  supreme  court  are  triable  in  the  county  of 
New  York  before  justices  in  w*hose  selection  neither  of  the  liti- 
gants could  have  any  voice.  The  judicial  districts  cannot  be  al- 
tered by  the  legislature.  See  People  v.  Board  of  Aldermen^  36 
N.  Y.  Supp.  817. 

If  the  annexalion  act  is  valid,  we  have  this  anomalous  condition  : 
The  people  of  the  annexed  territory,  for  the  purpose  of  voting  for 
supreme  court  justices,  would  be  in  the  second  judicial  district, 
while  all  their  actions  would  be  triable  in  the  first  judicial  district, 
under  the  provisions  of  the  Code.  This  condition  of  afifairs  is  as 
illegal  as  it  is  unreasonable.  The  case  of  Lanning  v.  Ccirpenter, 
20  N.  Y,  247,  seems  to  be  sufficient  authority  for  the  conclusions 
that  I  have  reached.     In  that  case,  Denio,  J.  said : 

**If  we  bear  in  mind  that  it  is  established  by  the  Constitution 
that  no  county  shall  be  divided  in  the  formation  of  a  senate  dis- 
trict, and  that  the  judicial  districts  are  always  to  be  bounded  by 
county  lines, — that  is,  to  consist  of  ^ whole  counties,  and  never  of 
fractional  parts  of  counties, — we  shall  have  a  view  of  all  the  con- 
stitutional provisions  bearing  upon  the  case." 

In  tliat  case  the  pourt  held  that  the  act  creating  the  county  of 
Schuyler  by  setting  oflE  parts  of  the  counties  of  Steuben,  Chemung 
and  Tompkins  was  unconstitutional,  for  the  reason  that  part  of 
the  new  county  fell  within  one  senate  and  judicial  district,  while 
the  other  part  fell  within  another.  There  are  other  considerations 
which  affect  the  validity  of  the  ajt  of  1895,  but  enough  has  been 
said  to  justify  me  in  retaining  jurisdiction  of  all  matters  as  if  chap- 
ter 934  of  the  Laws  of  1895  had  not  been  enacted. 

T letters  granted. 

Bernard  McLain,   Resp*t,  v.  British  and  Foreign  Marine 
Insurance  Company,  Limited,  App'lt 

{New  York  City  Court,  General  Term,  FOed  October  £9,  1895.) 
Pleading — Complaint  —Marine  Insukance. 

An  allegation  of  the  complaint,  in  an  action  on  a  policy  of  marine  iosur- 
ance,  that  plaintiff  has  duly  performed  all  the  conditions  of  said  policy  of 
insurance  on  his  part,  sufficiently  alleges  that  the  insured  vessel  is  in  a 
seaworthy  condition,  within  the  requirements  of  the  policy. 
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Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  policy. 
The  complaint  is  as  follows : 

The  plaintiff  complains  of  the  above-named  defendant,  by  Hy- 
land  &  Zabriskie,  his  attorneys,  and  respectfully  shows  to  this 
honorable  court*  as  follows :  First',  that  at  the  times  hereinafter 
mentioned  the  plaintiff  was,  and  is  now,  an  actual  inhabitant  and 
resident  of  the  state  of  New  York;  second,  that  at  the  times  here- 
inafter mentioned,  as  plamtiff  is  informed  and  believes,  the  de- 
fendant was,  and  is  now,  a  foreign  corporation,  duly '  created^ 
organized,  and  existing  under  and  by  virtue  of  the  laws  of  Great 
Britain,  and  had  then,  and  has  now,  an  office  for  the  regular  trans- 
action of  business  ^in  the  city  of  New  York ;  third,  that  at  ihe 
times  hereinafter  mentioned  the  plaintiff  was  the  sole  owner  of  the 
canal  boat  Agnes  K.,  her  tackle,  apparel,  and  furniture,  to  an 
amount  exceeaing  the  whole  amount  insured,  as  hereinafter  stated;- 
fourth,  that  on  or  about  the  1st  day  of  October,  1892,  at  the  city 
of  New  York,  N.  Y.,  in  consideration  of  the  premium  of  $50, 
which  the  plaintiff  then  and  there  paid  to  the  defendant,  the  said 
defendant,  by  its  agent,  duly  authorized  thereto,  made  its  certain 
policy  of  insurance  in  writing,  numbered  0478,  upon  the  canal 
boat  Agnes  K,  her  tackle,  apparel,  and  other  furniture,  then  lying 
in  the  port  of  New  York,  against  the  perils  of  the  sea,  and  other 
perils  in  said  policy  of  insurance  mentioned,  whereby  it  insured 
the  plaintiff,  Bernard  McLain,  for  account  of  himself,  to  the 
amount  of  $1,000,  from  noon  on  the  6th  day  of  October,  1892,  to 
noon  on  the  6th  day  of  October,  1893;  fifth,  that  on  or  about  the 
16th  day  of  September,  1893,  the  said  canal  boat  in  prosecution 
of  a  voyage  from  Guttenberg,  N.  J.,  bound  for  Seventy-ninth 
street,  East  river.  New  York  city,  having  on  board  a  cargo  of 
220  10-100  tons  of  coal,  which  she  had  taken  on  at  Guttenberg 
aforesaid,  and  while  in  tow  of  the  steam  tug  Nettie  L.  Tice, 
sprung  a  leak,  by  the  perils  of  the  sea,  about  8:30  p.  m.  on  the  day 
aforesaid,  while  off  the  West  Shore  ferry,  and  sunk  with  the  cargo 
of  coal  in  her,  and  became  thereby  and  now  is,  a  total  loss,  and 
that  the  said  canal  boat,  her  tackle,  apparel  and  furniture,  were 
reasonably  worth  more  than  the  sura  of  $1,000  at  the  time  of  tak- 
ing oat  01  said  policy  of  insurance,  and  also  at  the  time  of  her  loss 
by  the  perils  of  the  sea  as  aforesaid;  sixth,  that  plaintiff  has  duly 
fulfiUea  all  the  conditions  of  said  policy  of  insurance  on  his  part, 
and  more  than  sixty  days  before  the  commencement  of  this  action 
gave  to  the  defendant  due  notice  and  proof  of  such  loss  or  damage, 
and  of  the  amount  thereof,  and  proof  of  the  interest  of  the  insured, 
and  duly  demanded  from  the  defendant  payment  of  the  said  sum 
of  $1,000,  less  the  sum  of  $125,  being  the  amount  of  the  particu- 
lar average  provided  for  in  and  by  the  said  policy  of  insurance; 
seventh,  tnat  no  part  of  the  same  has  been  paid,  and  there  is  now 
due  and  owing  from  the  defendant  to  plamtiff  the  sum  of  $875, 
with  interest  thereon  from 'January  1,  1894.  Wherefore,  plaintiff 
demands  judgment  against  said  defendant  for  the  sum  of  $875, 
St.  Rep.,  Vol.  LXX.        32 
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with  interest  thereon  from  the  1st  day  of  January,  1894,  besides 
the  costs  and  disbursements  of  this  action. 

Stewart  &  Afacklin,  for  appUt ;  Hyland  S  Zabriskie,  for  resp't 

McCarthy,  J. — We  have  given  this  case  very  careful  study, 
and  think  that  the  various  objections  claimed  by  the  appellant 
have  been  met,  and  the  case  was  correctly  submitted  to  the  jury. 
The  complaint  was  proper  in  form,  and  suflSciently  complied  with 
claim  of  appellant.  See  Code  Civ.  Proa  §  533.  The  authority 
cited  byappellant  as  controlling  this  case,  to  wit,  Van  Wicdle  v. 
Insurance  Co ,  97  N.  Y.  350,  353,  is  distinguished  in  the  case  of 
Singleton  v.  Insurance  Co,,  132  id.  298,  303,  304 ;  44  St.  Rep.  414, 
and  in  our  judgment  meets  this  case.  * 

We  find  no  erroi*s,  and  the  judgment  must  be  affirmed,  with 
cost& 


William  Moir,  Resp%  v.  Phoebe  Pearsall,  Applt 
(New  York  City  Court,  Chmrdl  term.  Filed  October  29,  1895.) 

1.  Judge— Disqualification. 

Where  the  decision  is  rendered  by  anothei'  judge,  the  jud^  who  signed 
the  order  pro  forma,  is  not  disqualified  from  taking  part  in  .the  appc»B\ 
therefrom. 

2.  Plbadinq — Bill  op  particulars. 

A  bill  of  particulars  will  not  be  granted  upon  the  affidavit  of  the  moving 
party's  attorney. 

Appeal  from  an  order,  granting  a  motion  for  a  bill  of  particu^ 
lars. 

George  C  Coffin,  for  app'lt ;  Esselstyn,  Ketcham  d  Stafford,  toi 
resp't 

McCarthy,  J. — Although  the  order  from  which  this  appeal  is 
taken  was  signed  by  me,  it  is,  however,  an  appeal  from  a  decision 
rendered  by  Justice  FiTZSiMONS.  The  signing  of  the  order  by 
me  was  merely  pro  forma  and  unnecessary,  and  therefore  does  not 
disqualify  me  from  hearing  and  determining  this  appeal.  This 
order  must  be  reversed,  on  the  opinion  of  Newburger,  J.,  in 
Grnffy.  Hogan,  13  Misc.  Rep.  322;  68  St.  Rep.  365. 

Order  is  therefore  reversed,  with  costs  and  disbursements,  and 
motion  is  denied,  with  leave  to  renew  on  proper  papers. 


Hermann  Cohen,  Resp't,  v.  German  Kahn,  App'lt 

(New  York  City  Court,   General  Term,  Filed  October  £9,  1895,) 

1.  Witness— Ckedibility. 

It  is  competent  to  show  that  a  witness  was  in  reality  the  attorney  for  the 
party  for  whom  he  testifies,  and,  therefore,  4nterestea  in  the  result  of  the 
action. 

2.  Evidence — Judicial  notice. 

The  jury  can  take  notice  of  the  particular  day  of  the  week,  on  which 
any  date  in  ntioned  in  the  testimony  falls,  without  proof  of  the  day. 
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8.  Same— Calendar. 

The  Jury  may  use  a  calendar,  which  is  conceded  to  be  true  and  correct, 
without  proof  of  tUat  fact  being  first  given. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Emanuel  Arnstein,  for  app'lt ;   Charles  A.  L.  Qoldey^  for  resp\ 

McCarthy,  J. — This  is  an  appeal  from  a  judgment  in  favor  of 
the  plaintiff  for  the  amount  claimed  in  the  complaint,  with  costs, 
rendered  upon  the  verdict  of  a  jury.  This  action  is  brought  to 
recover  for  commissions  for  procuring  a  purchaser  of  real  estata 
The  answer  is  a  general  denial.  Upon  the  trial  it  was  testified  by 
the  plaintiflE  that  on  the  10th  day  of  May,  1894,  he  was  authorized 
by  the  defendant  to  sell  the  property  No.  957  Second  avenue,  at 
the  sum  of  $13,800 ;  that  he  oflEered  it  to  Mr.  Metzger,  who  was 
ready  to  purchase  at  that  price ;  that  he  saw  the  defendant  the 
next  morning,  and  an  appomtment  was  made  to  meet  the  intend- 
ing purchaser  at  Mr.  Arnstein's  office  at  2  o'clock  p.  m.  That  he 
went  to  Mr.  Arnstein's  oflBce,  and  from  there  telephoned  to  the 
defendant,  who  informed  him  that  he  could  not  come  down  that 
day,  and  would  like  to  have  the  making  of  the  contract  adjourned 
until  the  following  Monday,  to  which  the  plaintiff  agreed,  and  so 
informed  Mr.  Metzger,  who  said,  *^A11  right;"  that  on  Monday 
morning  he  went  to  the  defendant's  house,  and,  while  informed 
that  defendant's  son  had  refused  to  sell,  the  defendant  still 
declared  himself  ready  to  carry  out  his  contract  Mr.  B.  Metz- 
ger was  called  on  the  part  oi  the  plaintiff,  and  testified  that 
the  property  was  offered  to  him  for  sale ;  that  he  agreed  to  pur- 
chase at  $13,800,  and  that  a  meeting  was  arranged  at  Mr.  Arn- 
stein's office  for  Friday  afternoon  ;  that  thereafter  the  plaintiff  yi- 
forme<l  him  that  the  meeting  was  off  until  the  following  Monday. 
A  letter  was  then  produced,  bearing  date  May  13,  1894,  in  which 
Mr.  Metzger  informed  the  defendant  that  the  plaintiff  had  placed 
in  his  bands  a  claim  for  commissions,  and  intended  to  bring  legal 
proceedings.  On  the  cross-examinations  of  Mr.  Metzger,  defend* 
ant's  counsel  attempted  to  show  that  Mr.  Metzger  was  in  reality 
the  attorney  in  the  case,  and  had  an  interest  in  the  result  thereof, 
but  this  proof  was  excluded.  The  jury  having  found  for  the 
plaintiff  on  the  facts,  this  judgment  must  be  affirmed,  unless  we 
nnd  errors  at  law. 

At  folio  58,  the  following  occurred: 

"I  didn't  conwnence  any  suit  against  Mr.  Kahn,  the  defendant 
I  do  not  know  how  long  after  the  writing  of  this  lettpr  the  suit 
was  commenced.  Q.  Are  you  in  any  way  interested  in  this  suit? 
(Objected  to.  Sustained.  Exception  by  the  defendant's  at- 
torney.)" 

At  folio  W : 

"Q.  Upon  the  arrival  of  that  day  to  which  the  matter  was  ad- 
journed, as  Mr.  Cohn  told  you,  Mr.  Kahn  didn't  close  the  matter 
with  you.  (Objected  to.  Overruled.  Exception  by  defendant's 
attorney.)" 

Also,  at  folio  87,  the  court  was  asked  to  charge  as  follows : 
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"  If  the  plaintiflf  has  failed  to  establish  all  of  these  facts,  or 
either  of  them,  by  a  preponderance  of  evidence,  or  if  you  believe 
the  evidence  of  the  defendant,  that  he  never  employed  the  plaint- 
iff, and  never  agreed  to  sell  this  property,  the  defendant  will  be 
entitled  to  a  verdict" 

•Defendant's  counsel :  "  I  ask  your  honor  to  charge  that  the 
jury  can  take  notice  of  the  particular  day  of  the  week  on  which 
any  date  mentioned  in  the  testimony  fell,  without  proof  being 
given  of  the  day.     (Declined.'   Exception  by  defendant's  coun- 

We  think  the  trial  justice  erred  in  each  of  these  rulings. 

Again,  at  folio  84,  ihe  following  took  place  : 

"  At  the  summing  up  by  defendant's  counsel,  he  had  in  his 
hand  an  alleged  calendar,  and  commenced  to  state  to  the  jury 
what  it  was,  and  that  they  could  use  it,  when  the  plaintiff's  at- 
torney objected,  on  the  grounds  that  no  proof  had  been  given  as 
to  the  said  alleged  calendar,  and  that  it  was  not  before  tne  jury 
for  any  purposes,  and  conld  not  be  used  by  counsel  for  the  pur- 
pose and  in  the  manner  proposed  by  him.  (The  court  so  ruled, 
and  defendant's  counsel  excepted.)" 

We  agree. that,  if  it  was  conceded  that  the  alleged  calendar 
herein  was  a  true  and  correct  one,  then  the  jury  had  a  right  to 
use  the  calendar  without  proof  being  first  given  of  the  same.  The 
courts  will  take  judicial  notice  of  facts  which  are  part  of  the 
general  knowledge  of  the  country,  and  which  are  generally  known 
and  have  been  duly  authenticated,  and  especially  so  o{  facts  of 
official,  scientific,  or  historical  character,  and  generally  of  those 
things  which  happen  according  to  the  ordinary  course  of  nature, 
the  course  of  time,  the  coincidence  of  days  of  the  week  with  the 
days  of  the  month ;  and,  to  ascertain  such  well-known  facts,  re- 
course is  had  to  such  documents  and  records  as  are  conceded  to 
be  worthy  of  confidence.  See  Hunter  v.  Railroad  Co,^  116  N.  Y. 
615  621,  622;  27  St.  Rep.  729;  Swinnerion  v.  Insurance  Co,,  37 
N.  Y.  189,  19a 

For  the  foregoing  reasons,  the  judgment  must  be  reversed,'  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 

All  concur. 


Philip  Bello,  as  Administrator,  etc.,  App'lt,  v.  Metropolitan 
Street  Railroad  Company,  Resp't 

{New  York  Superior  Court,  Tiial  Term,  Filed  October,  1895,) 

1.  Negligence— Contributory. 

An  action  to  recover  for  alleired  neglifl^ence  causing  death,  freedom  of 
contributory  negli^nce  must  be  proved  ;  and,  where  the  circumstances 
point  as  much  to  the  negli^uce  of  the  deceased  as  to  its  absence,  or  point 
in  another  direction,  u  refusal  to  nonsuit  is  error. 

2.  Same — Nonsuit. 

A  nonsuit  is  proper  if  the  evidence  only  suirgests  a  p>ossibility  of  negli- 
gence, or  is  as  consistent  with  the  absence  of  all  negligence  as  with  its 
existence. 
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Motion  for  a  new  trial  of  the  minutea 

Hoffman  <k  Hoffman  (H.  M.  Goldfogle,  of  counsel),  for  the  mo- 
tion ;  H,  A,  Robinson  and  Heni*y  Thompson^  opposed. 

McAdam,  J. — The  action  is  by  the  plaintiflF,  as  administrutor 
of  his  son,  a  bright  boy,  nine  years  of  age,  to  recover  $5,000  dam- 
ages for  the  alleged  negligence  of  the  defendant,  by  means  of 
which  the  decedent  was  so  seriously  injured  that  he  died.  It 
appears  that  on  November  27th,  1894,  between  five  and  six  in 
the  afternoon,  the  boy  came  from  behind  some  wagons,  and  at- 
tempted to  run  across  Sullivan  street,  and  in  some  manner  fell 
One  of  the  defendant's  cars  came  along  the  street  towards  the 
north,  and  when  near  Spring  street  some  of  the  appliances  of  the 
car  struck  the  intestate,  causing  death.  The  carts  evidently 
hindered  the  driver  from  seeing  the  lad  until  the  car  had  almost 
reached  him,  when  he  was  discovered  lying  upon  the  track.  One 
of  the  plaintiff's  witnesses  swears  that  the  driver  was  conversing 
with  a  passenger  on  the  platform;  and  did  not  see  the  boy  until 
the  car  was  on  him  ;  that  it  was  a  little  dark  at  the  time ;  and  that 
the  car  was  stopped  in  time  to  prevent  the  Wheels  passing  over 
the  body.  The  defendant's  counsel,  upon  these  facts,  moved 
to  dismiss  the  complaint  on  the  ground  that  no  cause  of  action 
had  been  m^e  out  as2^inst  the  defendant  The  motion  was  granted 
upon  the  ground  that  the  driver  did  not  see  the  boy,  and  was  not 
bound  to  anticipate  that  he  was  lying  on  the  track.  See  Jetter  v. 
Railroad  Co.,  2  Abb.  Dec.  458,  *41  N.  7.  154.  It  has  been 
held  that  where  the  plaintiff's  negligence  is  not  contemporaneous 
with  but  precedes  that  of  the  defendant,  and  the  defendant 
might,  by  the  exercise  of  care  on  his  part,  have  avoided  the  con-  . 
sequences  of  the  plaintiff's  neglect,  a  recovery  may  be  had  ;  for  a 
remote  fault  in  one  party  does  not,  of  course,  dispense  with  care 
in  the  other,  if  thereby  a  calamitous  injury  can  be  avoided,  or  an 
unavoidable  calamity  essentially  mitigated  But  in  order  to  make 
this  rule,  which  is  prevalent  in  many  states,  applicable,  it  must  be 
raade  to  appear  that  the  defendant  or  its  servant  was  aware  of 
the  danger  to  which  the  plaintiff  was  exposed.  Zimmerman  v. 
Railroad  Co.,  71  Mo.  476;  Isabel  v.  Railroad  Oo,,  60  id.  475; 
Chrysial  v.  Railroad  Co,,  105  N.  Y.,  at  page  170;  6  St  Rep. 
833.  There  are  a  number  of  reported  cases  holding  that  it 
is  negligence  per  se  for  a  foot  passenger  to  attempt  to  cross  a 
public  thoroughfare  ahead  of  venicles  of  any  kind  upon  "  nice 
calculations"  of  the  chances  of  injury,  for  the  reason  that  the 
pedestrian  has  no  priority  over  the  drivers  of  vehicles,  and,  hav- 
ingassumed  the  danger,  he  cannot  complain  of  the  consequences. 
"  Volenti  mm  fit  inviria.'"  Broom,  Leg.  Max.  (7th  ed.)  268 ;  Bel- 
ton  v.  Baxter,  54  N.  Y.  245 ;  Elze  v.  Baumann,  1  Misa  Eep.  at 
page  78;  49  St.  Rep.  629;  Clancy  v.  Railroad  Co.,  68  St  Rep. 
789.  Of  this  class  of  cases  is  that  of  Fenton  v.  Railroad  Co.,  126 
N.  Y.  625 ;  86  St  Rep.  385.  There  it  appeared  that  an  intelli- 
gent healthy  lad,  ten  years  of  age,  attempted  to  run  ahead  of  a 
car,  the  horses  of  which  were  on  a  trot  The  boy  stumbled  and 
fell,  and  the  car  passed  over  him,  causing  death.     The  court  held 
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that  the  car  hud  a  preference  in  the  street,  that  the  accident  did 
not  happen  at  a  street  crossing,  and  hence  the  driver  had  no  rea- 
son to  anticipate  the  presence  of  the  boy  in  front  of  his  car,  and 
that  the  boy,  seeing  the  peril,  was  bound  to  use  reasonable  cau- 
tion to  keep  oat  of  the  way  of  the  impending  danger,  which  must 
have  been  apparent  to  him  when  he  unwisely  assumed  the  risk  of 
attempting  to  escape  from  it  The  judgment  entered  on  a  verdict 
in  favor  of  the  plaintiflE  in  the  court  below  was  reversed-  A  non- 
suit is  proper  ii  the  evidence  only  suggests  a  possibility  of  n^li- 
gence,  or  is  as  consistant  with  the  absence  of  all  negligence  as 
with  its  existence.  Shear.  &  R  Neg.  (4th  ed.)  §  56.  As  was  said 
in  Payne  v.  Railroad  Co,,  40  N.  Y.  Supr.  Ct,  at  page  13 : 

"There  must  be  something  more  than  a  probability  of  defend- 
ants' negligence.  .  There  must  be  some  element  of  moral  certainty 
and  exclusion  of  reasonable  doubt  Justice  requires  that  it  should 
be  proved  that  defendants  committed  the*wrong  before  they  can 
be  adjudged  liabla" 

In  an  action  to  recover  damages  for  alleged  negligence  causing 
death,  freedom  of  contributory  negligence  must  oe  proved ;  and 
where  the  circumstances  point  as  much  to  the  negligence  of  the 
deceased  as  to  its  absence,  or  point  in  neither  direction,  a  refusal 
to  nonsuit  is  error.  Wiwirowski  v.  Railway  Co,,  124  N.  Y.  420; 
86  St  Rep.  405.  The  circumstances  here  rather  point  to  the  the- 
ory that  the  deceased,  by  his  own  imprudence,  brought  the  inju- 
ries upon  himself ;  and  their  consequences  should  not,  therefore, 
be  visited  upon  the  defendant  There  is  no  negligence  where 
there  is  no  breach  of  duty,  and  the  breach,  to  be  actionable,  must 
be  the  proximate  cause  of  the  injury.  If  it  is  to  be  assumed  from 
the  facts  that  the  defendant  was  guilty  of  negligence,  it  would  be 
an  equally  fair  inference  that  the  deceased  was  likewise  at  fault, 
and  that  his  contributory  negligence,  or  the  combined  negligence 
of  both,  led  to  the  accident  See  Reynolds  v.  Railroad  Co,,  58  N. 
Y.  248 ;  Day  v.  Railroad  Co.,  75  id.  610 ;  Oyier  v.  Railway,  68 
St  Rep.  803.  While  it  is  always  preferable  to  send  this  class  of 
cases  to  a  jury  for  their  opinion,  it  is  evident  that  if  the  jury 
found  for  the  plaintiff  their  verdict  would  have  to  be  set  aside, 
and  this  is  now  made  the  test  whetiier  a  nonsuit  should  be  granted. 
Hemmens  v.  Netson,  138  N.  Y.  517;  53  St  Rep.  94;  Unkauf  v. 
Lombard,  137  K  Y.  417;  51  St  Rep.  63. 

The  application  of  the  principles  stated  sustains  the  dismissal 
of  the  complaint,  and  the  motion  for  a  new  trial  must  denied. 


Elie  'Weill  et  at,  Prffs,  v,  Henrietta  Hecht,  Deft 

{New  York  Superior  Court,  Trial  Term,  Filed  October,  1895.) 

QuiRANTY— Continuing. 

The  provision  ia  a  contract  that  *'  this  guaranty  shall  not  extend  to  the 
purchase  of  goods  in  excess  of  a  specified  amount  named,"  limits  the 
guamntor's  liability  only  and  creates  a  continuing  suretyship  to  the  speci- 
ned  amount. 
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Action  on  a  guaranty. 

Chandler  <k  Kremer,  for  pl'flfs ;  ffoadly,  Lauterbach  &  Johnson^ 
for  def *ts. 

McAdam,  J. — The  action  is  on  an  instrument  in  these  words: 

"  New  York,  Jan,  29th,  1894 
*'Iq  consideration  of  Elie  Weill  &  Co.,  of  Paris,  France,  extend- 
ing further  credit  accommodations  to  the  S.  J.  Held  Company,  of 
New  York,  I  hereby  guaranty  to  the  said  Elie  Weill  &  Co.  the 
prompt  payment  at  maturity,  by  the  said  S.  J.  Held  Company,  of 
all  moneys  to  become  due  to  said  Elie  Weill  &  Co.  for  goods 
which  they  may  buy  and  ship  for  the  said  S,  J.  Held  &  Co.,  to  the 
amount  of  twenty -five  thousand  francs,  or  the  equivalent  in  United 
States  gold  coin.  And  it  is  understood  that  the  purchases  and 
shipments  above  mentioned,  and  hereby  guaranteed,  shall  be  only 
such  as  the  said  S.  J.  Held  Co.  may  have  ordered  or  will  order 
from  New  York,  from  and  after  January  1st,  1894.  And  it  is 
further  understood  that  this  guaranty  shall  not  extend  to  the 
purchase  of  goods  in  excess  of  twenty-five  thousand  francs  in  the 
aggregate  Henrietoa  Hecht.     [Seal.J" 

The  guaranty  is  not  confined  to  one  instance,  and  therefore  ap- 
plies to  debts  successively  renewed.  By  such  an  instrument  as 
this  a  continuing  suretyship  is  created  'to  the  specified  amount 
Merle  v.  Wells,  2  Camp.  718;  Gates  v.  McKee,  13  N.  Y.  232: 
Rlndge  v.  Judson,  24  id.  64;  Bank  v.  Phelps,  16  Hun,  158;  Pratt 
V.  MaUhews,  24  id  386;  Sickle  v.  Marsh,  44  How.  Prac.  91; 
Layiier  v.  Wyman,  5  Rob.  (N.  Y.)  147;  Tootle  v.  Elgutter  (Neb.) 
15"  N.  W.  Reo.  104;  Beakes  v.  Da  Cunha.  126  N.  Y.  293;  37  St. 
Rep.  14;  McShane  Co,  v.  Padian,  142  N.  Y.  207;  58  St.  Rep. 
651.  The  writing  is  known  as  a  continuing  guaranty.  Id.  The 
defendant  claims  that  in  the  latter  part  of  the  document  a  limita- 
tion was  expressly  made  the  condition  of  the  obligation,  as  in 
Bank  V.  Evans^  4  Barb.  467,  and  that  it  was  avoided  because 
credit  was  given  to  the  principal  for  an  amount  exceeding  ^5,000 
francs.  While  it  was  competent  for  the  defendant  to  have  im- 
posed such  a  condition,  an  intention  to  do  so  cannot  be  imputed 
to  the  instrument  sued  upon.  The  S.  J.  Held  Company  owed 
the  plaintiffs  considerably  more  *than  25,000  francs  at  the  time 
the  guaranty  was  given,  and  the  company  continued  to  owe  a 
sum  exceeding  that  amount  during  the  continuance  of  the  ac- 
count The  guaranty  was  not  intended  to  reduce  the  indebted- 
ness, or  to  limit  it,  as  in  Bank  v.  EvanSy  supra,  but  to  enable  the 
S.  J.  Held  Company  to  extend  and  enlarge  the  account  Indeed 
the  guaranty  commences  by  avowing  as  its  purpose  *'  the  extension 
of  further  credit  accommodations  "  to  the  company.  Tlie  guaranty 
must  be  construed  in  its  entirety  in  furtherance  of  the  presumed 
intention  of  the  parties,  and  in  harmony  with  the  rule  of  con- 
struction that,  where  the  language  of  a  promisor  may  be  under- 
stood in  more  senses  than  one,  it  is  to  be  interpreted  in  the  sense 
in  ^lich   he  had   reason  to  suppose  it  was  understood  by  the 
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proraisea  White  v.  Hoyt^  73  N.  Y.  505.  That  rale  has  been 
frequently  applied  with  all  its  force  to  contracts  of  suretyship. 
Pratl  V.  ifatihews,  supra.  In  Lawrence  v.  McCalmont,  2  How.  426, 
Judge  Story  said : 

*'if  the  language  used  be  ambiguous  and  admits  of  two  fair 
interpretations,  and  the  guarantee  has  advanced  his  money  upon 
the  faith  of  the  interpretation  most  favorable  to  his  rights,  that 
interpretation  shall  prevail  in  his  favor ;  for  it  does  not  lie  in  the 
mouth  of  the  guarantor  to  saj  that  he  may,  without  peril, 
scatter  ambiguous  words  by  which  the  other  party  is  misled  to 
his  injury." 

See,  also,  Oates  y,  ifcKee,  18  N.  Y.,  at  pages  285,  286. 

While  the  authorities  agree  that  contracts  of  suretyship  must 
be  read  stj-ictissimi  juris,  the  rule  has  this  extent  only, — ^that  when 
the  true  meaning  of  the  obligation  is  ascertained  the  guarantor 
has  the  right  to  insist  that  his  liability  shall  not  be  extended 
beyond  its  precise  terma  The  provision  in  the  guaranty  (con- 
strued with  what  precedes  it)  being  in  the  nature  of  a  proviso 
limiting  the  liability  of  the  promisor,  and  not  a  limitation,  made 
the  condition  of  the  obligation,  as  in  Bank  v.  JSvans,  supra.  The 
clause  as  to  25,000  francs  has  reference  to  the  guarantor's 
liability,  not  to  the  amount  of  dealing  between  the  purchasers 
and  the  one  who  gif^es  credit  Gates  v.  McKee,  and  other  cases, 
vide  supra.  Any  other  interpretation  would  defeat  the  very 
object  of  the  guaranty  under  consideration.  In  construing 
guaranties,  which  are  generally  drawn  by  unprofessional  hands,  it 
is  impossible  to  find  two  instruments  worded  exactly  alike,—  a 
circumstance  making  the  application  of  authorities  difficult,  and 
causing  Judge  Earl  to  remark,  in  Schwartz  v.  Hyman,  107  N.  Y., 
at  page  565,  "Very  little,  if  any,  aid  for  the  construction  of  this 
guaranty  can  be  derived  from  the  reported  casea"  This  contro- 
versy, like  that,  must  therefore  be  determined  on  its  own 
peculiarities,  in  view  of  the  relation  of  the  parties,  their  presumed 
intention,  and  upon  general  legal  principles.  This  brings  the 
contention  down  to  the  question  of  application  of  payments.  The 
guarantor  knew  there  was  a  precedent  debt  owing  by  the  S.  J. 
Held  Company,  and  that  the  aebtors  would  have  to  discharge  the 
prior  obligation,  and  cannot  now  claim  that  payments  credited 
thereon  should  have  gone  on  the  account  guaranteed,  there  being 
no  direction  to  make  such  an  amplication  of  them.  Bank  v.  Wefefe, 
94  N.  Y.  467. 

It  follows  that  the  plaintiffs  are  entitled  to  judgment  for 
$4,854.87,  with  $883.49  interest,  aggregating  $5,287.86. 


Margaret  Elizabeth  Rouge,  PFff,  v,  Gabriel  Mark  Eouge, 

Def\ 
{NevD  York  Superior  Court,  Special  Term,  Filed  November,  1896,) 
1.  Attachment— UNLiqumATED  damages. 

Under  subdivision  8.  section  635  of  the  Code,  as  amended  by  chapter 
578  of  1895,  Die  amount  for  which  the  attachment  will  issue,  wh^  the 
damages  are  unliquidated,  is  in  the  discretion  of  the  court. 
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3.  Statute— Retroactive. 

Where  the  act  affects  the  remedy,  it  may  have  a  retrospective  effect,  and 

be  applied  to  cases  pending,  or  rights  of  acts  existing,  at  the  time  the 

remeidy  is  invoked. 

Action  by  plaintiff  to  recover  damages  for  the  alienation  of 
her  Uosbanas^afliections.  Motion  to  vacate  attachment  against 
property. 

Davvi  Murray^  for  motion ;  Edward  Oebhard^  opposed 

McAdam,  J. — The  plaintiff  brings  the  action  against  defendant 
for  alienating  the  affections  of  her  husband.  The  gravaman  of 
the  complaint  is  that,  While  plaintiff  was  living  in  the  city  of 
Geneva,  Switzerland,  with  her  husband,  the  defendant  made  unto 
the  liosband  false  and  malicious  statements  of  and  concerning 
plaintiff,  that  she  was  not  a  good,  true,  faithful,  and  worthy  wife, 
and  that  the  defendant  caused  an  action  to  be  begun  by  the 
plaintiff*s  husband  against  her  in  a  court  of  competent  jurisdiction 
111  Switzerland  aforesaid,  for  the  purpose  of  procuring  a  judgment 
thereia  annulling  and  ending  her  marriage  with  said  husband, 
which  suit  is  now  pending;  and  by  reason  of  the  acts  of  the 
defendant  the  plaintiff  claims  she  has  been  deprived  of  the 
support,  society,  and  affection   of  her  husband,  to  her  damage 

$26;ooo. 

Al  the  time  of  the  commencement  of  the  action  the  plaintiff 
procured  an  attachment  under  subdivision  8  of  section  685  of  the 
Code,  as  amended  in  1895,  which  provides  that  an  attachment 
against  property  may  be  granted  in  an  action  for  ^'  an  injury  to 
person  or  property,  in  consequence  of  negligence,  fraud  or  other 
wrongful  act  The  latter  portion  of  this  provision  is  compre^ 
hensive  enough  to  embrace  the  present  case.  Wilson  v.  McGregor 
(Sap.)  12  N.  Y.  Supp.  89.  ^Prior  to  this  amendment,  resort  to 
the  process  of  ^attachment  was  allowed  only  to  "  creditors,"  or  for 
injqries  to  property  where  the  amount  demanded  was  capable  of 
accurate  computation ;  the  existence  and  restriction  of  the  remedy 
being,  of  course,  dependent  upon  the  terms  of  the  governing 
statute.  While  it  is  easy  to  understand  why  a  creditor  proceed- 
ing against  a  nonresident  should  be  allowed  to  impound  property 
found  within  the  jurisdiction  of  the  court,  to  answer  as  security 
for  any  claim  existing,  or  for  the  amount  in  dollars  and  cents 
of  any  specific  injury  done  to  property,  it  is  not  apparent, 
on  first  view,  why  the  legislature  should  have  included 
actions  for  injuries  to  the  person,  where  the  damages  are  unliqui- 
dated, and  where  the  plaintiff  in  his  declaration  and  affidavit 
generally  places  them  at  an  unusually  high  figure.  Neither  the 
complaint  nor  affidavit  in  such  an  action  can  furnish  any  certain 
guide  from  which  the  judge  granting  the  attachment  may  deter- 
mine what  the  actual  damages  are.  The  legislature  certainly  did 
not  intend  that  the  attachment  should  run  for  any  amount  a 
plaintiff  might  see  fit  to  insert  in  the  addamnum  of  his  complaint 
The  plaintiff  has  in  this  instance  fixed  the  damages  at  $25,000. 
She  miglit  have  put  tht-m  at  $260,000,  but  it  does  not  follow  that 
St.  Rkp.,  Vou  LXX.        33 
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property  of  the  defendant  is  to  be  impounded  to  answer  the  de- 
mand thus  made.  The  practice  in  this  respect  must  therefore  be 
assimilated  to  that  followed  in  granting  orders  to  arrest  Where 
such  orders  are  made  in  actions  for  injuries  to  the  person,  the  bail 
is  fixed  in  such  sum  as  the  judge  may  judicially  determine,  in 
viev7  of' the  nature  and  extent  of  the  injuries  complained  of  and 
the  probable  ultimate  recovery.  Doubtless  the  legislation  was  in- 
tended to  reach  a  class  of  cases  where  injuries  to  the  person  were 
inflicted  upon  residents  of  this  state,  who  in  consequence  of  the 
nonresidence  of  the  wrongdoer  were  practically  remediless.  No 
order  of  publication  would  lie,  because  no  property  has  been  at- 
tached. To  supply  this  omission  in  the  law  the  new  remedy 
was  furnished,  and  it  was  designed  more  to  coerce  the  appearance 
of  the  tort  feasor  than  to  impound  his  property.  With  this  end 
in  view  the  act  may  be  wise  legislation ;  but  to  go  further,  and 
grant  attachments  against  the  propertv'of  nonresioents  in  ordinary 
tort  actions,  for  any  sum  the  plaintiff  sees  fit  to  demand,  would 
lead  to  great  abuse.  It  is  evident,  therefore,  that  the  legislature 
intended  that  a  judge,  in  issuing  the  attachment,  should  exercise 
judicial  discretion  as  to  the  damages  likely  to  be  recovered,  in  or- 
der to  fix  the  amount  for  which  the  attachment  should  go,  upon 
the  principles  which  ffuide  him  in  granting  an  order  of  arrest 

The  plaintiff  may  tnus  recover  the  sum  impounded  if  the  dam- 
age is  equal  to  jhat  amount,  and  the  defendant,  bv  his  nonap- 
pearance, prevents  a  judgment  in  personam  that  might  be  enforce- 
able by  an  action  thereon  in  any  other  jurisdiction.  Where  the 
action  is  between  foreigners  for  torts  committed  in  a  foreign  coun- 
try, the  courts  of  this  state  may  take  jurisdiction,  or  in  their  dis- 
cretion decline  it  In  De  WiU  y.  Buchanan,  54  Barb.  81;  Burdick 
v.  Freeman,  46  Hun,  138;  10  St  Rep.  756;  affirmed  120  N.  Y.  421; 
81  St  Rep.  427.  Whether  the  courf  in  its  discretion  should  have 
declined  jurisdiction  here  is  a  question  that  need  no»  be  considered 
now,  as  that  matter  was  determined  in  the  plaintiff's  favor  upon 
the  issuing  of  the  attachment     Code  Civ.  Proa  §  416. 

Upon  the  facts  stated  in  the  complaint  and  affidavit  it  is  not  at 
all  likely  that  the  plaintiff  would  recover  more  than  $5,000  dam- 
ages, and  there  is  no  reason  why  the  attachment  should  be  held 
for  a  greater  amount;  and  in  analogy  to  the  practice  of  reducing 
bail  on  arrest,  the  attachment  herein  will  be  reduced  to  that  sunk 

The  attachment  not  being  a  writ  of  right  Sartwell  v.  Field,  68 
N.  Y.  341;  Allen  v.  Meyer,  73  id.  1,  the  court  might,  and  perhaps, 
would,  after  a  general  appearance  in  the  action,  vacate  it,  in  ilie 
exercise  of  a  wise  discretion,  particularly  if  it  appeared  that  it 
was  used  oppressively.  But  that  subject  need  not  be  seriously 
considered  nere  for  it  is  not  now  before  the  court,  as  the  defendf- 
ant  has  simply  interposed  a  special  apppearance  for  the  purpose 
of  this  motion  only. 

The  defendant  claims  that,  as  the  cause  of  action  accrued  prior 
to  the  passage  of  the  act  the  case  does  not  fall  within  its  provi- 
sions, and  to  hold  that  it  did  would  be  to  give  the  statute  a  re- 
troactive effect,  contrary  to  the  canons  of  statutory  construction. 
But  to  these  rules  there  are  exceptions,  notably  among  which  is 
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that,  where  the  act  aflEects  the  remedy,  it  may  have  a  retrospec- 
tive eflEect;  that  is,  may  be  applied  to  cases  pending,  or  rights  of 
action  existing,  at  the  time  the  remedy  is  invoked.  1  Kent, 
Comm.  455 ;  People  v.  Spickr,  99  N.  Y.,  at  page  233 ;  Nsass  v. 
Mercery  15  Barb.  348;  Southwkk  v.  Southwick^  49  N.  Y.,  at  page 
517;  People  v.  Board  of  SupWs  of  Ulster  Co.,  65  id.  300 ;  Lazarus 
v.  R'dlway  Co.^  145  id.  581;  65  St  Rep.  523.  The  principle  was 
followed  in  Dickerson  v.  Cooh  16  Barb.  509,  where  it  was  held  that 
section  292  of  the  Code  of  1849,  authorizing  the  examination  of  a 
judgment  debtor,  upon  the  return  of  an  execution  issued  against 
him  unsatisfied,  applies  to  cases  where  the  execution  was  issued 
before  the  Code  took  eflEect,  as  well  as  to  executions  issued  subse- 
quent to  that  time. 

It  follows  that  the  motion  to  vacate  the  attachment  must  be  de- 
nied, but  the  amount  for  which  the  property  is  seized  or  impounded 
will  be  reduced  to  $5,000. 


In  the  Matter  of  the  Application  for  the  Probate  of  the  WiU  of 
James  R  Whitney,  Deceased. 

(Supreme  (hart.  General  Term,  Fifth  Department,  Filed  October  16, 1896.) 

1.  Wills— Validity— Attached  PAPERS. 

Where  the  interlineation  or  attached  papers,  hy  the  terms  of  the  instru- 
ment itself  is  to  come  in  and  be  made  a  part  of  the  will  before  the  formal 
ending  thereof,  it  is  an  exact  compliance  with  the  statute. 

2.  Sahb— Interlineations. 

Interlineations  to  a  will  need  not  be  noted  at  the  foot  of  the  instrument. 
It  is  only  necessary  that  they  should  hare  been  made  before  the  execution 
and  the  publication  of  the  will. 

Appeal  from  a  decree,  refusing  to  admit  the  will  to  probate. 
George  K  Warner  and  Henry  J,  Sulliuan^  for  app'lts :   Charles 
S.  Baker,  for  resp'ts. 

Ward,  J. — The  will  was  rejected  by  the  surrogate  because 
the  third  and  fourth  clauses  thereof  were  not  written  in  the  body 
of  the  will,  but  upon  a  separate  piece  of  paper,  fastened  to  the 
face  of  the  will.  They  were  intended  by  the  testator  as  a  part  of 
his  last  will  and  testament,  and  were  attached  to  the  face  of  the 
will,  at  a  point  near  the  end  of  the  second  clause,  with  metal 
staples,  on  one  side  of  the  paper,  so  that,  by  raising  up  the 
unfastened  ehd  of  the  paper  attached,  the  place  where  it  should 
come  in  on  the  principal  paper  was  apparent  The  will  was 
written  on  a  blank  form.  The  blank  left  lor  the  disposition  of 
property  had  been  written  full  when  the  end  of  the  second  clause 
was  reached,  and  at  such  end  are  the  words,  "  See  annexed  sheet'* 
Then  comes  the  annexed  sheet,  and  the  whole  read  as  follows 
(after  the  preliminary  statement  and  a  provision  for  the  payment 
of  debts) : 

"First  I  give  and  devise  and  bequeath  to  my  brother  Ira  I. 
Whitney  the  undivided  one-half  of  the  farm  lying  in  tlie  town  of 
Perma,  Monroe  county,  and  state  of  New   York,  with  the  pro- 
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vision  that  within  one  year  after  my  decease  he  pay  to  his  son 
James  R  Whitney  five  hundred  dollars,  which  shall  be  a  lien  on 
said  premises  until  paid ;  and  I  give,  devise,  and  bequeath  to  my  ' 
brother  Henry  Whitney  the  use  of  the  other  undivided  one-half  of 
said  farm  for  and  daring  his  lifetime,  with  provision  that  he  pay 
his  son  Douglas  S.  Whitney  five  hundred  dollars  within  one  year 
after  my  death,  which  shall  be  a  lien  thereon  until  paid ;  said 
farm  is  described  in  a  certain  deed  of  conveyance  recorded  in 
Monroe  county  clerk's  office.  New  York,  in  lilJer  481  of  deeds,  at 
page  459 — together  with  immediate  possession  and  all  arrearages 
of  rent  therefor.  After  the  death  of  my  said  brother  Henry,  I 
give  the  said  premises  to  his  lawful  heirs. 

"  Second.  I  give  to  Eliza  Wilson,  wife  of  John  B.  Wilson,  the 
sum  of  five  hundred  dollars,  to  be  paid  within  one  year  after  my 
death. 

"  See  annexed  sheet 

**  Third.  I  give,  devise,  and  bequeath  to  my  wife,  Annie  C. 
Whitney,  five  hundred  dollars  in  trust  to  he  paid  by  her  to 
Florence  L.  Root,  a  daughter  of  Charles  A.  Boot,  a  nephew  of  my 
wife,  at  such  time  as  my  wife  thinks  proper,  but  not  until  she 
shall  be  twenty-one  years  old,  but  before  she  is  twenty-five 
yeai's  old. 

"  Fourth.  I  give,  devise,  and  bequeath  to  my  wife,  Annie  C. 
Whitney,  all  the  balance  of  my  estate,  both  real  and  personal,  of 
every  kind." 

Then  followed  a  clause  appointing  executors,  the  testimonium 
clause,  the  signature  of  the  testator,  the  attestation  clause,  and  the 
signature  of  two  witnesses.  With  the  third  and  fourth  clauses 
inserted  in  their  proper  place,  the  will  is  rational,  consistent,  and' 
complete;  disposing  of  all  the  property  of  the  deceased,  and  pro- 
viding for  the  natural  objects  of  his  bonnty.  Eliminating  these 
clauses,  and  the  purposes  of  the  will  are  not  accomplished ;  no 
provision  is  made  for  the  wife  of  the  testator,  and  the  bulk  of  the 
testator's  property  is  not  disposed  of,  and  as  to  that  he  would  have 
died  intestate.  The  words  at  the  end  of  the  second  clause,  **  See 
annexed  sheet."  and  the  commencement  of  the  annexed  sheet 
being  "Third,"  taken  in  connection  with  the  place  where  the 
**  annexed  sheet"  was  in  fact  fastened  to  the  original  paper,  enable 
us  to  locate  without  doubt  the  exact  place  where  the  decedent 
intended  the  third  and  fourth  clauses  to  be  inserted.  Another 
consideration  aids  this  location,  and  that  is  that  the  residuary 
clause,  which  usually  follows  the  specific  bequests  and  devises,  is 
at  the  bottom  of  the  attached  sheet  It  is,  therefore  apparent 
that  the  third  and  fourth  clauses  were  inserted  in  the  will  before 
"  the  end  of  the  will,"  so  that  here  is  an  exact  compliance  with 
the  statute,  unless  it  be  assumed  that  interlineations  in  or  addi- 
tions to  the  face  of  the  instrument  cannot  be  made  at  all.  This 
will  hardly  be  claimed,  as  an  interlineation  may  be  made  in  a  will 
as  in  any  other  instrument,  provided  that  the  place  where  it 
should  appear  is  designated  by  the  instrument  itself  with  Boffi- 
cient  certainty. 

Williams  on  Executors,  at  page  97,  says : 
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"  If  a  testator  in  a  will  or  codicil  or  other  testamentary  puper, 
duly  executed,  refers  to  an  existing,  unexecuted  will  or  otlier 
paper,  the  instrument  so  referred  to  becomes  a  part  of  the  will/* 

And  Jarman  on  Wills  (page  78)  says : 

"A  codicil  duly  attested  communicates  the  efficacy  of  ita  attes- 
tation to  -an  unattested  will  or  previous  codicil,  so  as  to  render 
eflEectual  any  devise  of  a  freehold  which  maybe  contained  in  such 
prior  unattested  instrument.'* 

And  in  Brown  v.  Clark^  77  N.  Y.,  at  page  877,  Judge  Andrews, 
speaking  for  the  court  of  appeals,  says : 

"  It  is  established  by  ft  long  line  of  authorities  that  any  written 
testamentary  document  in  existence  at  the  execution  of  a  will 
^^Ji  l>y  i^^rence,  be  incorporated  into  and  become  a  part  of  the 
will,  provided  the  reference  in  the  will  is  distinct  and  clearly 
identified,  or  renders  capable  of  identification,  by  the  aid  of 
extrinsic  proof,  the  document  to  which  reference  is  made ; "  citing 
a  number  of  cases,  and  also  the  extract  from  Williams  and  Jar- 
man  above  given. 

Nor  is  it  necessary  that  the  interlineations  should  be  noted  at 
the  foot  of  the  will  or  instrument.  In  re  Voorhees,  6  Dem.  Sur. 
162.  It  is  only  necessary  that  the  interlineations  should  have 
been  made  before  the  execution  and  publication  of  the  will 
Grossman  v.  Grossman,  95  N.  Y.  145,  153 ;  Tonnele  v.  HaU^  4 
N.  Y.  140,  and  cases  there  cited.  In  the  last  case  a  map  in  the 
register's  office  descriptive  of  the  property  devised  was  referred  t^ 
in  the  body  of  the  will,  and  a  copy  was  annexed  to  the  will. 
The  court  say,  at  page  143 : 

*'The  map  on  file  in  the  register's  office;  or  a  reduced  copy  of 
it  annexed,  may  be  treated  as  a  part  of  the  instrument  (Citing 
cases.)  Its  contents  must  be  incorporated  and  distributed  in  it 
to  the  extent  of  the  several  references  made  to  it  at  the  place 
where  made,  and  thus  the  contents  of  the  paper  to  whicl^  tlie 
instrument  refers  will  be  deemed  constructively  inserted  before 
the  point  is  reached  where  the  subscriptioa  by  t?he  decedent  and 
signing  by  the  witnesses  are  made." 

It  was  established  before  the  surrogate,  and  he  found  in  effect, 
that  clauses  three  and  four  were  attached  to  the  face  of  the  will  ^l 
the  point  above  indicated  before  its  execution  by  the  testator  or 
witnesses,  and  that  they  were  intended  by  the  testator  to  be  a  part 
of  his  will,  and  that  the  will  was  executed  in  all  respects  as 
required  by  the  statute.  There  was  no  fraud  in  the  trnii' 
saction,  apparent  or  pretended.  The  contestants  rely  upon  In  re 
ffctoitt,  91  N.  Y.  261;  In  re  O'Neil,  id.  516,  and  In  re  Ohuvnij, 
124  id.  455 ;  36  St  Rep.  486.  In  the  Hewitt  Case  the  testator  natl 
subscribing  witnesses  signed  at  the  bottom  of  the  first  page  of  tlie 
will.  On  the  back  of  the  will  were  important  clauses  not  att.,^teil^ 
except  that  at  the  top  of  these  clauses  on  the  second  page  tliv  siil>- 
scribmg  witnesses  signed  their  names  again,  and  the  testator  sigried 
at  the  bottom  of  the  second  side.  In  the  0' Neil  Case  the  will  con- 
sisted of  four  pages.  The  formal  commencement  was  on  the  Hr^t 
page,  and  the  formal  termination  printed  at  the  foot  of  the  tlnnl 
page,  where  the  names  of  the  testator  and  witnesses  were  written. 
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On  the  fourth  page  were  material  provisions  of  the  will,  and  not 
connected  by  reference  or  symbol  or  asterisks  to  the  other  portion 
of  the  instrument  In  the  Conway  Case  a  printed  blank  form  was 
used,  and  the  spaces  on  the  fii*st  side  of  the  paper  were  all  written 
full  with  complete  devises,  and  at  the  end  of  wnich  was  interlined, 
in  parentheses,  the  words  "  Carried  to  the  back  of' the  will."  Upon 
the  top  of  the  back  of  the  sheet,  or  before  the  material  entries,  was 
written  the  word  "  Continued."     Following  it  were  various  be- 

?uests,  and  then  the  words  "Signature  on  the  face  of  the  will." 
n  each  of  these  cases  the  will  was  rejected  by  the  court  because 
the  testator  and  witnesses  did  not  execute  the  will  at  the  end 
thereof.  The  last  case  {In  re  Conway)  was  decided  by  the  second 
division  of  the  court  of  appeals,  where  four  judges  reversed  the 
general  term  of  the  fifth  department,  three  judges,  Bradley, 
Haight  and  Brown,  dissenting.  This  case  should  certainly  not 
be  extended  further  than  the  facts  set  forth  therein  absolutely  re- 
quire. These  cases  hold  that  the  intent  of  the  legislature  that  the 
execution  of  the  will  should  be  at  the  end  cannot  be  subverted,  no 
matter  what  was  the  intention  of  the  testator,  and  although,  from 
the  circumstances  proved,  there  was  no  opportunity  for  fraud  and 
none  existed ;  and  their  decision  is  put  upon  the  ground  that,  as 
a  physical  fact,  a  part  of  the  will  was  not  embraced  in  that  portion 
of  it  that  precedes  the  signature  at  the  end  of  the  will.  Those 
cases  are  plainly  distinguishable  from  the  one  at  bar.  In  this  case 
the  interlineation  or  attached  paper,  by  the  terras  of  the  instru- 
ment itself,  is  to  come  in  and  be  made  a  part  of  the  will  before  the 
formal  ending  thereof.  In  the  other  cases,  and  especially  in  the 
last,  the  testator,  in  words,  violates  the  statute,  and  places  im- 
portant provisions  of  the  will  beyond  the  end  thereof  or  the  signa- 
ture of  tne  witnesses  and  testator,  and  upon  the  back  of  the  in- 
strument As  a  physical  fact,  therefore,  whatever  may  have  baen 
the  intention  of  tfie  testator,  all  of  the  provisions  of  the  will  were 
not  incorporated  within  the  paper  before  the  end  thereof. 

The  decree  of  the  surrogate's  court  should  be  reversed,  and  the 
matter  remitted  to  the  surrogate  of  Monroe  county,  with  directions 
to  proceed  with  the  probate  of  the  will,  and  that  the  appellant  re- 
cover the  costs  and  disbursements  of  this  appeal,  to  be  paid  out 
of  tlie  property  of  the  deceased. 

Lewis  and  Adams,  JJ.,  concur. 

Bradley,  J.  (dissenting).  The  alleged  testator  was  of  sound 
mind  and  memory  at  the  time  he  made  the  instrument  purporting 
to  be  his  will,  and  in  its  execution  the  statutory  formalities  were 
observed  in  so  far  that  he  signed  it  and  declared  the  instrument  to 
be  1 1  is  last  will  and  testament  in  the  presence  of  witnesses,  who  at 
his  request  subscribed  their  names  as  such.  The  only  question 
about  its  validity  as  a  will  arose  from  the  fact  that  a  portion  of 
the  provision  was  on  a  slip  of  paper  attached  to  that  upon  which 
was  the  attestation  clause  subscribed  by  the  testator.  The  drafts- 
man used  a  printed  blank,  and  filled  the  open  space  with  pro- 
visions numbered  1  and  2;  then  added,  "See  annexed  slip;"  and 
a  paper  upon  which  were  written  by  him  clauses  numbered  3  and 
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4  was  there  attached  to  the  instrament  by  means  of  two  metal 
staplea  The  only  reference  to  it  was  that  before  mentioned,  and 
on  the  slip  was  nothing  denoting  its  relation  or  i^feren«e  to  that 
to  which  it  was  so  attached  otner  than  in  the  disposing  clauses 
numbered  3  and  4.  It  appears  by  the  evidence  of  the  draftsman 
that  the  slip  so  annexed,  as  well  as  the  other  portions  of  the  in- 
strument, was  read  by  the  testator,  and  constituted  a  portion  of 
the  instrument  declared  by  him  as  his  last  will  and  testament ;  and 
upon  the  evidence  the  conclusion  is  fairly  required  that  the  latter 
treated  and  intended  it  as  a  part  of  his  will.  The  statute  provides 
that  every  last  will  and  testament  "  shall  be  subscribed  by  the  tes- 
tator at  the  end  of  the  will."  2  Rev.  St  p.  63,  §  40.  The  ob- 
servance of  this  requirement  is  essential  to  the  validity  of  a  will 
Sisters  of  Chanty  v.  KeUy^  67  N.  Y.  409 ;  In  re  HemU,  91  id.  261 ; 
In  re  ONeil,  id.  516 ;  In  re  Conway,  124  id.  455 ;  36  St  Rep.  486. 
It  was  intended  by  the  person  who  drew  the  will  and  by  the  testa- 
tor that  the  provisions  upon  the  slip  so  attached  should  be  treated 
as  inserted  in  the  place  indicated  by  the  reference  to  the  "an- 
nexed slip,'*  and  in  that  sense  the  will  Was  subscribed  by  the  tes- 
tator at  the  end  of  it  But,  as  was  held  in  the  cases  above  cited, 
the  end  of  the  will  contemplated  by  the  statute  is  that  which 
actually  and  physically  follows  all  the  provisions  of  the  instru- 
ment, and  in  that  respect  the  intent  or  the  legislature,  and  not 
that  of  the  testator,  controla  In  the  GNeil  Case  it  was  evident 
that  the  added  provision  which  followed  the  signature  of  the  tes- 
tator to  the  mstrument  was  intended  as  the  continuation  of  a  pro- 
vision in  the  body  of  it  above  the  signature,  but,  for  want  of  room 
in  the  printed  blank  there,  it  was  continued  upon  the  following 
page  to  completion  And  in  the  Conway  Case  the  provisions  of 
the  will  were  in  like  manner  and  for  the  same  reason  carried 
on  to  the  page  following  that  on  whidh  was  the  testimonium 
clause,  subscribed  by  the  testator,  and  at  the  place  of  depart- 
ure were  the  words  "Carried  to  back  of  will,  and  upon  the 
back  was  the  word  "Continued,"  followed  by  the  provisions  there 
writtea  In  both  cases  it  was  held  that  the  instruments  were  not 
subscribed  at  the  end,  as  required  by  the  statute.  In  those  cases, 
as  in  this  one,  it  may  be  said  that  the  makers  of  the  instruments 
regarded  those  annexed  provisions  as  inserted  in  the  places  so 
indicated,  and  thus  treated  their  signatures  as  at  the  end  of  the 
willa  The  place  at  which  the  slip  was  attached  to  the  instrument 
in  the  present  case  does  not  seem  in  the  legal  aspect  to  be  different 
in  effect  than  if  it  had  been  affixed  below  that  of  the. signature 
or  on  the  following  pj^e.  It  is  referred  to  as  annexed.  The 
statutory  requirement  is  inflexible,  and  the  reason  for  the  coqi- 
struction  thus  given  to  it  us  applicable  to  the  execution  of  wills 
is  to  prevent  abuse  or  fraud  in  testamentary  instruments,  and 
alteration  of  them  after  their  execution.  As  was  said  in  the 
0\V«7  Case  by  Chief  Judge  Ruger  : 

•*  While  the  primary  rule  governing  the  interpretation  of  wills 
when  admitted  to  probate  recognizes  and  endeavors  to  carry  out 
the  intention  of  the  testator,  that  rule  cannot  be  invoked  in  the 
ijonstruction  of  the  statute  regulating  their  execution." 


Digitized  by 


Google 


264  New  York  State  Reporter,  Vol.  70.        [Sap.Ct 

Whether  the  alleged  will  in  the  case  at  bar  was  subscribed  by 
the  testator  at  the  end  of  it  is  a  question  of  statutory  construc- 
tion. The  application  of  the  doctrine  of  the  Conway  case  requires 
the  conclusion  that  it  was  not  so  subscribed ;  and,  therefore,  the 
instrument  was  not  duly  executed  as  a  wilL  The  contention  that 
it  may  be  admitted  to  probate  as  to  the  provisions  other  than 
those  contained  in  the  annexed  slip  cannot  oe  supported.  Treat- 
ing the  instrument  as  not  duly  executed  as  a  will,  it  cannot  be 
given  probate  as  such.  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  400. 
A  like  question  was  considered  in  the  O'Neil  Case,  91  N.  Y.  524. 
The  decree  of  the  surrogate  court  should  be  affirmed,  with  costs 
to  the  respondente,  payable  out  of  the  estate  of  the  decedent 


Thb  People  ex  rel  Bleeoker  St.  &  Fulton  Ferry  Bail- 
road  Company,  Resp't,  v.  Edward  P.  Barker  «<  ai,  as 
Commissioners,  etc,  Applts. 

(Sy/preim  Gouri,  Ghn&ral  Term,  First  DepartmerU,  Filed  November  IS,  1895.) 

Costs— AppHAi^—AflSBSBMBNTS. 

The  costs  in  proceedings  by  c^r^^orari  to  review  assessments  under  chap- 
ter 209  of  1880  are  governed  by  that  act.  and  not  by  the  provisions  of  the 
Code;  under  section  7  of  said  act,  the  costs  on  appeal,  when  allowed 
against  assessors  or  olJiet  officers,  when  proceedings  are  reversed,  must  be 
taxed  as  costs  on  appeals  from  orders  under  section  8229  of  th%  Code. 

Appeal  from  an  order,  directing  the  bill  of  costs  to  be  re- 
taxed. 

James  M.  Ward,  for  app'lts ;  George  L.  Hoffman^  for  resp't 

Per  Curiam.— P«?pfe  v.  PraU,  66  Hun,  578;  60  St  Rep.  855, 
affirmed  without  opinion  in  138  N.  Y.  655 ;  58  St  Rep.  981,  is 
in  point  and  controlling  upon  the  question  presented  on  this  ap- 
peal. In  that  case  it  appeared  that  the  court  of  appeals  made  a 
final  order  in  favor  of  the  relator,  with  costs  in  general  term  and 
court  of  appeals.  The  clerk  taxed  tTie  costs  as  on  appeals  from 
orders  granted  on  motion.  The  special  term  ordered  a  retaxation, 
and  directed  that  costs  in  the  court  of  appeals  should  be  taxed  as 
in  an  action.  In  reversing  the  special  term  and  sustaining  the 
taxation  made  by  the  clerk  the  court  held  that  the  costs  in  pro- 
ceedings by  certiorari  to  review  assessments  under  chapter  269  of 
the  Laws  of  1880  are  governed  by  that  act,  and  not  by  the  pro- 
visions of  the  Code  ;  that  under  section  ,7  of  that  act  the  costs  on 
appeal,  when  allowed  against  assessors  or  other  officers,  when 
proceedings  are  reversed,  must  be  taxed  as  costs  on  appeals  from 
orders  under  section  3229  of  the  Cotlc  of  Civil  Procedure.  In 
view  of  that  decision,  it  must  be  held  that  WJdte  v.  Anthony,  23 
N.  Y.  164,  and  Broivn  v.  Taeigh,  50  id.  427,  do  not  apply. 

The  order  appealed  from  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  taxation  of  the  clerk  confirmed. 
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Harvey  H.  Savage,  by  Guardian,  etc.,  Resp't,  v.  William  D. 
Faulhaber,  App'k 

(aujnvme  Oowrt,  Oerwrai  Term,  Fint  Department,  Filed  November  IS,  1895.) 

Appeal— Sufficiency  of  eyidbucb. 

Where  the  testimony  shows  that  every  fact,  which  it  was  necessary  for 
the  plaintiff  to  prove  to  Justify  a  favorable  inference  of  the  jury,  was  es- 
tablished, the  judgment  appealed  from  will  be  affirmed. 

Appeal  from  a  jadgment,  rendered  on  a  verdict  in  favor  of 
plaintiS. 
Louis  Wendel,  «/r,  for  app'lt ;  James  K  Lairdj  for  resp't 

Per  Curiam. — At  the  close  of  plaintiflE's  case,  defendant  moved 
to  dismiss  upon  two  grounds,  which  in  different  forms  presented 
the  question  as  to  whether  the  plaintiff  had  established  nis  cause 
of  action.  The  motion  having  been  denied,  defendant  excepted, 
and,  as  no  testimony  was  offered  in  his  behalf,  and  the  case  went 
to  the  jury  on  the  testimony  for  the  plaintiff,  and  upon  their  ren- 
dering a  verdict,  no  motion  having  been  made  for  a  new  trial,  the 
single  question  before  us  on  this  appeal  is  as  to  whether  the  plaint- 
iff had  made  out  a  prima  facie  case.  An  examination  of  such 
testimony  will  show  that  every  fact  which  it  was  necessary  for  the 
plaintiff  to  prove  to  justify  a  favorable  inference  of  the  jury  was 
established,  and  as  it  is  not  the  province  of  this  court  to  disturb  a 
verdict  which  is  folly  supported,  it  follows  that  judgment  ap- 
pealed from  should  be  affirmed,  with  costa 


Susan  Hamilton,  as  Administratrix,  eta,  App'lt  i;.  Catharine 
Brennan,  Resp't. 

[Supreme  Court,  General  Term,  First  Department,  Filed  November  16,  1896.) 

Usury— Bonus. 

Where  a  loan  represented  by  a  note  is  made  in  pursuance  of  a  usurioua 
and  unlawful  a^eement,  such  agreement  cannot  be  validated,  if  once 
proven,  by  the  &ct  that  a  third  person  for  whose  benefit  the  note  was 
made,  instead  of  the  maker,  undertook  to  comply  with  its  terms  and  made 
the  illegal  payments,  as  called  for  by  such  agreement. 

Appeal  from  a  judgment,  dismissing  the  complaint,  entered  on 
the  decision  of  the  judge  after  atrial  without  a  jury. 

Delos  McOardy^  for  appFt;  Bernard  J.  Tinney^  tor  resp'ta 

O'Brien,  J. — The  action  was  brought  to  recover  upon  a  prom- 
issory note  for  $1,000,  made  by  the  defendant.  The  making  of 
the  note,  and  the  fact  that  it  has  not  been  paid,  are  admitted,  but 
the  defense  of  usury  is  pleaded.  The  only  question  presented  to 
the  court  below  was  as  to  whether  or  not  the  loan  represented  by 
the  note  was  made  in  pursuance  of  a  usurious  agreement  The 
court  found  as  facts  that  the  note  was  the  result  of  an  agreement 
Sr.  Kep.,  Vol.  LXX.        34 


Digitized  by 


Googk 


266  New  Yokk  State  Reporter,  Vol.  70.        [Sup.Ct 

entered  into,  wherein  the  plaintiff's  intestate  agreed  to  loan  to  the 
defendant  the  sura  of  $1,000,  for  which  the  latter  was  to  pay  $50 
bonus,  together  with  interest  at  6  per  cent  per  annum;  that  there 
was  loaned  to  the  defendant  the  sum  of  $700  at  the  time  the  note 
for  $1,000  wgis  made,  and  that  j;hereafter  there  was  paid  the  $50 
bonus  and  the  sum  of  $60  interest  Upon  these  findings  the  court 
concluded  that  the  defense  of  usury  was  made  out,  and  that  the 
complaint  should  be  dismissed. 

It  will  thus  be 'seen  that  the  question  was  purely  one  of  fact 
The  only  witness  upon  the  question  of  the  agreement  between  the 
parties  at  the  time  the  loan  was  made  and  the  note  given  was  the 
husband  of  the  defendant,  who  in  answer  to  the  question  as  to 
whether  there  was  any  talk  or  conversation  between  the  defendants 
and  the  intestate  "as  to  any  money,  or  amount  of  money,  which 
was  to  be  paid  to  him  for  the  use  of  that  money,"  answered: 
"Yes,  sir;  six  per  cent  interest  and  $50  bonua" 

And  in  response  to  further  questions  he  testified  that  the  $50 
was  subsequently  paid  by  him,  and  that,  just  prior  to  the  making 
of  the  note,  the  only  money  received  was  $700.  There  was  no 
contradiction  of  this  testimony,  and  although,  on  cross-examina- 
tion, it  appeared  that  the  money  in  fact  was  borrowed  for  the 
benefit  of  the  defendant's  husband's  who  out  of  his  own  moneys 
paid  the  bonus,  the  court  was  justified  in  .finding  that,  at  the  time 
or  just  prior  to  the  making  of  the  note,  the  consideration  therefor 
was  the  agreement  already  detailed. 

With  such  testimony  uncontradicted  in  the  case,  it  cannot  be 
said  that  the  findings  made  by  the  learned  trial  judge  upon  the 
questions  of  fact  were  unwarranted.  But,  to  avoid  the  conclusion 
reliance  is  placed  upon  the  circumstance  appearing  that  the  bonus 
was  subsequently  paid,  not  l)y  the  wife,  but  by  the  husband,  out 
of  his  own  moneys.  This  we  do  not,  however,  record  as  destroy- 
ing the  legal  conclusion  which  was  drawn  from  the  facts  found, 
because,  though  the  burden  which  was  placed  upon  the  defendant 
of  paying  a  $1,000  note  in  consideration  of  a  loan  of  $700,  and,  in 
addition  thereto,  of  paying  six  per  cent  interest  on  the  amount  of 
the  note,  together  with  the  bonus  of  $50,  was  assumed  in  part  by 
the  husband,  this  does  not  destroy  the  vice  inherent  in  the  agree- 
ment itself. 

Where,  therefore,  as  here,  upon  uncontradicted  evidence,  the 
court  has  found  that  the  loan  represented  by  the  note  was  in  pur- 
suance of  a  usurious  and  unlawful  agreement,' such  agreement 
could  not  be  validated,  if  once  proven,  by  the  fact  that  the  hus- 
band, instead  of  the  wife,  undertook  to  comply  with  its  terms, 
and  made  illegal  payriients,  as  called  for  by  such  agreement 

We  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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Nex  Yobk  Central  and  Hudson  River  Railroad  Com- 
pany, AppUt  V,  Louis  F.  Haffen,  as  Commissioaer,  etc. 
el  aLy  Resp'ts. 

{dupreme  (hurt.  General  Term,  First  Department,  Filed  November  15  1896.) 

INJUNCTION — PbELUONABT. 

The  filing  of  a  map  by  the  board  of  street  opening,  showing  a  proposed 
street,  will  not  be  enjoined  pendente  lite  in  an  action  by  an  abutting  prop- 
erty owner  where  such  filing  will  not  harm  the  owner  if  it  shall  finally  be 
determined  that  the  city  has  no  right  to  open  the  street  described  there- 


Appeal  from   an   order,   denying   a   motion   to  continue  a 
tenaporary  injunction,  and  vacating  the  sama 
Ira  A  Place^  for  app'lt;  Oeo.  L,  Sterling^  for  resp'ts. 

Per  Curiam. — ^It  is  the  plaintiff  s  contention  that  the  maps 
shoielng  certain  streets  through  and  over  property  belonging  to  it 
should  not  be  filed  by  the  defendant,  because : 

"thirst  The  plaintiff  having  accjuired  and  devoted  the  lands  for 
depot  and  statiqn  purposes,  the  city  has  no  authority,  without  ex- 

f^ress  statutory  permission,  to  take  such  parcels  for  any  other  pub- 
ic use.  SeconcL  The  city  is  prohibited  by  section  957  of  the  con- 
solidation act  from  laying  out  streets  through  or  upon  the  depot 
or  station  grounds  of  apy  railroad,  *  *  *  unless  with  the 
consent  of  the  said  railroad  company.     ^^    *     *  " 

The  claim  of  the  plaintiff  that  the  parcels  of  land  in  controversy 
constitute  a  part  of  the  station  of  the  Grand  Central  Depot  is  con- 
troverted by  the  defendants,  and,  after  an  examination  of  the  rec- 
ord, the  conclusion  is  reached  that  this  question  ought  not  to  be 
passed  upon  by  the  court  upon  affidavits;  that  there  ought  to  be, 
m  justice  to  both  parties,  a  decision  of  the  controverted  question 
of  fact  based  upon  testimony  resulting  from  a  trial  of  the  issues, 
and  not  upon  ex  parte  affidavits  ;  and  that  such  trial  should  be  un- 
embarrassed by  any  suggestions  on  this  review  which  should  ap- 
pear to  favor  the  contention  of  one  or  the  other  of  the  parties.  The 
aflSrmance  of  the  order  without  other  comment  will  accomplish 
this  result,  and  at  the  same  time  work  no  injury  to  the  plaintiff 
should  its  contention  be  sustained  by  the  courts,  for  the  filing  of 
the  maps  will  not  harm  the  plaintiff  if  itshall  finally  be  determined 
that  the  city  has  no  right  to  open  the  streets  described  therein.  It 
has  been  held  that  the  filing  of  such  a  map  does  not  create  such  a 
cloud  upon  title  as  will  relieve  a  purchaser  from  completing  his 
purchase.  Forster  v.  ScoU.  136  N.  Y.  577 ;  49  St  Rep.  699 ;  Wag- 
ner V.  Perry^  47  Hun,  516 ;  and  certainly  it  cannot  harm  the 
plaintiff,  as  pending  the  final  disposition  of  the  suit  it  will  ha<re 
no  occasion  to  dispose  of  the  property  affected.  An  injunction 
pendente  lite  should  not,  therefore,  be  granted. 

Tbe  order  should  be  affirmed,  with  $10  costs  and  printing  dis- 
bursemenla. 
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Hannah  Nirdlinger  et  a/.,  Prffs,  v.  Meyer  A.  Bbrnheimer 
etal,  Resp^ts,  et  aL,  App'lts. 

(Supreme  Court,  General  Term,  First  Deparlmeni,  Filed  November  15,  1896.) 

Tenants  in  common— Dealings  between. 

Where  several  persons  buy  land,  taking  title  in  the  name  of  one  of  them, 
to  manage,  etc.,  a  purchase  by  him  from  one  of  the  others  is  not  presump- 
tiveljr  fraudulent ;  nor  is  he  compelled  to  show  affiraa[)Atively,  in  order  to 
sustain  the  transaction,  that  it  was  just  and  fair  as  in  the  ease  of  trustee 
and  cestui  que  trust. 

Appeal  from  a  judgment,  entered  in  favor  of  the  tenants. 
James  W.  Hawes  and  L,  M,  Linde^  for  appUta ;    Qeo.  H,    Yea- 
man^  for  resp'ts. 

Van  Brunt,  P.  J. — Prior  to  December,  1855,  Mayor  Arnold, 
the  firm  of  Bernheimer  Broa,  composed  of  Isaac  Bemheimer,  Her- 
man Bernheimer,  and  Simon  Bernheimer,  and  the  firm  of  Arnold, 
Nusbaum  &  Nirdlinger,  composed  of  Simon  W.  Arnold,  Ernst 
Nusbaum,  and  Jacob  Nirdlinger,  purchased  certain  lands  in  Min- 
nesota, the  said  Mayor  Arnold  and  the  said  two  -ianns  having  a 
one-third  interest  each  in  the  enterprise.  The  title  was  taken  partly 
in  the  name  of  Isaac  Bernheimer,  partly  in  the  name  of  Simon  W. 
Arnold,  and  partly  in  the  joint  names  of  the  two.  The  title  sub- 
sequently, and  before  the  commencement  of  this  action,  became 
vested  solely  in  Isaac  Bernheimer.  On  the  24th  of  December,  1855, 
the  parties  interested  in  the  enterprise  entered  into  an  agreement 
for  the  purpose  of  avoiding  any  doubts  or  uncertainties  in  regard 
to  the  rights  of  the  several  subscribers  in  the  said  lands,  and  to 
make  the  same  secure  to  all  the  subscribers,  their  heirs  and  assigns. 
In  that  agreement,  Isaac  Bernheimer  and  Simon  W.  Arnold  de- 
clared that  they  held  the  said  lands  and  premises  in  trust  for  the 
purpose  of  superintending,  managing,  selling,  and  convejring  the 
same,  and  any  part  thereof,  from  lime  to  time,  and  upon  such 
terms  as  in  their  judgrnent  should  seem  best ;  and  for  the  purpose 
of  collecting  and  receiving  the  rents  and  profits  thereof,  which 
they  were  to  divide  and  pay  over,  together  with  the  proceeds  aris- 
ing from  such  sales,  between  the  several  subscribers,  in  the  pro- 
portions mentioned  ;  and  also  for  the  purpose  of  making  partition 
and  division  of  the  said  premises  between  these  subscribers,  and 
to  crrnnt  and  convey,  by  good  and  sufficient  deed  of  conveyance,^ 
the  part  or  portion  set  off  and  allotted  to  each  subscriber  indivi-' 
dually,  their  heirs  and  assigns,  or  otherwise,  as  might  be  agreed 
upon  by  the  partiea  While  Jacob  Nirdlinger  was  a  member  of 
the  firm  of  Arnold,  Nusbaum  &  Nirdlinger,  at  Philadelphia,  Fred- 
erick Nirdlinsrer  was  a  subpartner  witli  Jacob,  but  was  not  a  mem- 
ber of  the  firm.  On  tlie  17th  of  January,  1859,  the  partrmrship 
between  Jacob  Nirdlinger  and  Frederick  Nirdlinger  wnsdissolvea, 
nnd  therenpon  they  executed  an  instrument  \\\  writing  declaring 
that  the  said  Frederick  Nirdlingor  and  tlie  said  Jacob  Nirdlinger 
were  equally  interested  in  said  Minnesr>tM  lands.  On  the  1st  of 
February,  1859,  the  parties  to  tlie  instrument  of  tiie  24' h   of  De- 
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cember,  1855,  executed  another  instrument  in  respect  to  certain 
portions  of  their  land,  defining  their  interests,  etc.,  therein. 
Frederick  Nirdlinger  died  intestate  in  1873,  before  the  commence- 
ment of  this  action.  In  November,  1882,  this  action  was  com- 
menced by  the  plaintifib,  as  his  heirs  and  widow,  to  establish 
their  right  in  the  lands  in  question.  Isaac  Bernheimer  never  seems 
to  have  been  apprised  of  the  interest  of  Frederick  Nirdlinger  in 
the  portion  which  he  supposed  to  belong  to  Jacob  Nirdlinger,  ex- 
cent  just  prior  to  the  commencement  of  this  action.  In  July, 
1887,  Jacob  Nirdlinger  and  wife  conveyed  his  interest  in  the 
lands  in  question  to  Isaac  Bernheimer,  for  the  consideration 
of  $9,000.  On  the  19th  of  November,  1889,  judgment  was 
rendered  in  this  action,  holding  that  Frederick  Nirdlinger  had  an 
interest  in  the  property  and  assets,  and,  to  ascertain  what  the 
interest  was,  the  plaintiffs  had  a  right  to  an  accounting  as  against 
Bernheimer.  From  that  interlocutory  judgment,  Bernheimer  ap- 
pealed to  this  court,  where  it  was  reversed.  11  N.  Y.  Supp.  609. 
From  such  reversal  the  plaintiffs  appealed  to  the  court  of  appeals, 
and  in  April,  1892,  the  court  of  appeals  reversed  the  judgment  of 
the  general  term,  and  sustained  the  referee.     30  N.  E.  561. 

In  February,  1893,  the  appellant  Augusta  Nirdlinger  and 
others  served  a  supplemental  answer,  claiming  relief  as  against 
their  co-defendant  Isaac  Bernheimer,  the  object  of  this  answer  be- 
ing lo  set  aside  and  vacate  the  deed  of  Jacob  Nirdlinger  to  Isaac 
Bernheimer,  and  to  hold  him  responsible  for  large  sums  of  money 
alleged  to  have  been  realized  from  sales  by  him  of  the  lands  in 
question,  and  converted  it  to  his  own  use,  and  for  fraudulent  con- 
cealment of  the  real  amounts  alleged  to  have  been  received  by 
him.  Bernheimer  replied,  and  the  issues  raised  by  these  plead- 
ings as  between  the  defendants  were  the  main  issues  which  were 
disposed  of  before  the  referee.  The  grounds  upon  which  it  was 
sought  to  set  aside  and  vacate  the  deed  from  Jacob  Nirdlinger  to 
Isaac  Bernheimer  were  that  it  was  obtained  by  fraud,  and  that 
Jacob  Nirdlinger  was  incapable  of  the  transaction  of  business  at 
the  time  of  the  making  of  the  deed.  Upon  the  trial  before  the 
referee  of  the  issues  raised  by  the  supplemental  answer,  the  same 
was  dismissed  upon  the  merits,  and  the  issues  raised  by  the  said 
answer  were  adjudged  and  determined  a^inst  the  appellants,  the 
widow  and  heirs  and  administrator  of  Jacob  Nirdlinger.  The 
referee  also  passed  the  accounts  of  Isaac  Bernheimer  and  his  exec- 
utors.    From  this  judgment  this  appeal  is  taken. 

The  main  question  presented  upon  this  appeal  is  as  to  the  cor- 
rectness of  the  referee's  ruling  in  refusing  to  find  the  contract  of 
sale  and  the  deed  of  conveyance  made  by  Jacob  Nirdlinger  to 
Isaac  Bernheimer,  for  one-halt  of  his  interest  in  the  money  and 
lands  belonginf^to  said  trust,  to  be  fraudulent,  and  procured  by 
Bernheimer  from  Jacob  Nirdlinger  by  fraudulent  representations 
and  concealment,  and  that  the  same  were  unfair,  inequitable,  and 
anjust,  and  ought  in  equity  to  be  set  aside. 

After  an  examination  of  the  evidence  pertinent  to  this  issue 
contained  in  this  voluminous  record,  and  a  careful  consideration 
of  the  arguments  and  briefs  of  counsel  submitted  upon  the  hear- 
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ing  of  this  appeal,  we  might  very  well  rest  our  decision  upon  the 
grounds  stated  by  the  referee  in  his  opinion.  It  seems  to  us  that 
the  whole  structure  which  has  been  built  up  by  the  appellants 
rests  upon  a  false  assumption  of  the  relations  which  existed  be- 
tween Jacob  Nirdlinger  and  Isaac  Bernheimer.  They  are  likened 
to  those  existing  between  a  trustee  and  cestui  que  trusty  strictly 
speaking.  Upon  an  examination  of  the  relations  of  the  parties  to 
this  enterprise,  it  will  be  seen  that  the  sole  relation  whicn  existed 
between  tnem  was  that  of  partners  in  this  real-estate  enterprise, 
and  that  the  sole  duty  which  each  partner  owed  to  the  other  was 
that  of  fair  dealing.  One  partner  could  not  take  any  secret  or  un- 
lawful advantage  of  the  situation  to  the  detriment  of  the  others  ; 
but,  in  his  dealings  with  the  others  in  reference  to  the  copartner- 
ship property,  there  is  no  presumption  of  fraud ;  neither  is  he 
compelled  to  show  affirmatively,  in  order  to  sustain  the  transac- 
tion, that  it  was  just  and  fair  as  in  the  case  of  a  trustee  and  a 
cestui  que  trust  One  partner  has  the  right  to  buy  out  the  interest 
of  his  copartner  in  the  joint  enterprise ;  and,  unless  he  misleads 
him  or  deceives  him  by  some  action  upon  his  part,  the  fact  that 
he  has  made  a  good  bargain  will  not  avoid  the  transaction.  We 
think  that,  when  these  principles  are  applied  to  the  transaction 
between  Jacob  Nirdlinger  ana  Isaac  Bernneimer  in  regard  to  the 
purchase  by  Bernheimer  of  Nirdlin^er^s  interest,  there  is  no  diffi- 
culty in  coming  to  a  conclusion.  There  is  no  evidence  whatever 
of  the  suppression  by  Bernheimer  of  a  single  fact  from  the  knowl- 
edge of  Nirdlinger.  He  threw  open  his  books  to  Nirdlinger  and 
his  agents,  one  of  whom  was  an  expert  accountant  Nirdlinger 
had  independent  advice.  He  employed  his  own  counsel.  Bern- 
heimer refused  to  fix  a  price,  and  refused  to  make  any  representa- 
tion in  regard  to  the  lands;  and  it  was  only  at  Nirdlinger's  re- 
peated solicitations  that  Bernheimer  finally  made  the  purchasa 
It  is  also  to  be  observed  that  Nirdlinger  made  his  own  investiga- 
tion in  regard  to  the  value  of  this  land.  It  is  true,  it  is  claimed 
on  the  part  of  the  appellant  that  these  investigations  were  origin- 
ally made  some  time  before  the  sale  was  actually  completed,  and 
that  there  had  been  a  change  in  the  condition  of  these  lands  dar- 
ing the  intervening  period  ;  but  he  sought  information  again  after 
the  expiration  of  this  time,  and  before  the  transfer  was  mada  It 
.is  also  claimed  that,  prior  to  the  transfer,  there  were  sales  made  of 
which  Jacob  Nirdlinger  was  ignorant ;  but  these  transactions  were 
spread  upon  Bernheimer's  books,  and  Nirdlinger's  agent  had 
access  to  those  books,  and  must  have  been  aware  of  those  sales. 
If  Bernheimer  was  procuring  a  sale  of  these  lands  at  a  price*  sa 
much  below  their  value,  why  could  not  Nirdlinger  have  sold  them 
to  some  one  else?  There  was  nothing  in  the  way,  if  this  was  so 
desirable  a  bargain,  and  these  lands  were  of  so  great  value,  to 
prevent  him  from  finding  other  purchasers  than  Bernheimer. 

It  sought  to  impeach  this  sale  by  expert  testimony  in  regard  to 
the  value  of  these  lands  where  the  whole  title  could  be  acquired 
by  the  purchaser,  which  character  of  evidence  is  of  but  little 
weight  in  determining  what  was  the  value  of  a  small  undivided 
interest  in  these  lands.     We  might  discuss  in  detail  the  evidence 
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which  has  been  offered,  but  it  would  serve  no  useful  purpose. 
Upon  this  general  question,  we  can  only  state  tlie  impressions 
which  the  facts  appearing  upon  the  record  have  made  upon  our 
minds ;  and  we  can  but  repeat  that  Beruheim  owed  no  active  duty 
to  Nirdlinger,  and  that  there  is  no  presumption  of  fraud  because 
of  their  relations.  They  were  simply  partners  in  tliis  enterprise, 
and  Bernheimer  had  as  much  right  as  any  stranger  to  purchase 
from  Nirdlinger  his  interest  in  the  lands  if  the  latter  de- 
sired to  sell  it  There  is  no  evidence  to  be  found  through- 
out this  record  that  Bernheimer  was  anxious  to  purchase. 
It  was  Nirdlinger  wh(>  was  urging  him  to  purchase,  Bern- 
heimer refusing  to  make  any  representations,  and  finally 
acceded  to  the  reiterated  urgent  appeals  upon  the  part  of  Nird- 
linger that  he  should  buy.  We  are  not  aware  that  under  such 
circumstances  a  partner  purchasing  his  associate's  interest  in  the 
partnership  stock  can  be  branded  with  fraud. 

Upon  the  question  which  is  presented  to  us  in  respect  to  the  ac- 
counts of  Isaac  Bernheimer,  as  passed  by  the  referee,  we  see  no 
reason  to  differ  from  the  conclusion  arrived  at  by  him. 

Upon  the  whole  case,  we  are  of  the  opinion  tfiat  the  judgment 
appealed  from  should  be  affirmed,  with  costs. 

All  concur. 


The  Peoplb  ex  rel  James  O'Brien,  App'lt  v,  Hbnry  H.  Porter 

eial^  Resp'ta 

(Supreme  Court,  General  Term,  First  Department,  Filed  September  15,  1896.) 

1.  Ofpicbrs— Removal. 

Under  chapter  577  of  1882,  the  failure  of  an  officer,  who  holds  an  ap- 
pointive city  position  to  call  the  attention  of  the  commissioners,  upon 
the  hearing  of  charges  for  removal,  to  his  claim  of  right  to  the  protection 
afforded  by  the  statute,  constitutes  a  waiver  of  it. 

8.  Same — Approval. 

Under  said  statute,  a  mere  showing  that  one  served  in  such  department 
and  was  discharged  on  a  certain  day,  is  not  enough  to  establish  that  he 
served  five  years  in  the  volunteer  fire  department,  or  that  he  was  a  mem- 
ber thereof  at  the  time  of  the  disbandment  of  the  department  of  which  he 
was  a  member. 

Certiorari  to  review  the  action  of  the  board  of  charities  and 
correction  of  the  city  of  New  York,  in  removing  relator  from  the 
position  of  day  keeper  in  said  department  for  charges  preferred. 

James  W,  McLaughlin^  for  relator  ;  Terence  Farley^  for  resp'ts. 

Parker,  J. — A  prisoner  having  escaped  from  the  city  prison 
on  the  night  of  the  11th  of  May,  1893,  the  warden  presented  to  the 
commissioners  of  public  charities  and  corrections  a  written  com- 
munication, preferring  charges  against  the  relator,  a  keeper  therein, 
for  neglect  of  duty.  Thereupon  the  relator  was  ordered  to  ap- 
pear before  the  commissioners  on  June  13th,  when  inquiry  was 
made  of  him  relating  to  the  manner  in  which  he  had  ciischargeJ 
his  duties  as  such  keeper,  and  touching  the  facts  surrounding  the 
escape.     After  the  hearing  the  commissioners  passed  a  resolution 
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dismissing  relator,  together  with  others,  from  the  service  of  the 
department 

The  relator  contends  that,  under  chapter  577  of  the  Laws  of 
1892,  the  commissioners  had  not  the  power  to  remove  him  from 
such  position,  except  for  cause  shown  after  a  hearing  had.  The 
respondents  in  their  return  take  issue  with  the  allegations  in  the 
petition  that  the  relator  did  not  have  notice  of  the  charges,  and 
assert  that  there  was  a  hearing,  and  they  further  return  that  the 
relator  did  not  assert  upon  the  hearing  that  he  was  a  volunteer 
fireman,  nor  do  the  records  disclose  that  any  such  claim  was  ever 
made  by  him.  As  a  party  may  waive  any  right  which  he  may  have, 
whether  conferred  by  statute  or  otherwise,  his  failure  to  call  the 
attention  of  the  commissioners,  upon  the  hearing  which  took 
place,  to  his  claim  of  right  to  the  protection  afiEorded  bv  the  stat- 
ute, constituted  a  waiver  of  it  It  was  his  duty  to  speak,  and  not 
to  keep  silent  until  after  the  commissioners  had  taken  such  ac- 
tion as  they  were  authorized  to  take  as  against  any  person  not 
within  the  shelter  of  the  statuta  But  it  the  question  could  be 
raised  for  the  first  time  in  a  proceeding  by  certiorari  to  review  the 
action  of  the  commissioners,  the  writ  should  be  dismissed,  be- 
cause of  the  insufficiency  of  the  affidavits  to  bring  relator  within 
the  terms  of  the  statute.     The  statute  provides  : 

"  No  person  holding  a  position  by  appointment  in  any  city  or 
county  of  this  state  or  who  may  hereafter  be  appointed,  re^^eiving 
a  salary  from  such  citv  and  county  (unless  he  has  been  appointed 
for  a  definite  term),  who  is  an  honorably  discharged  soldier,  sailor 
or  marine.  *  *  *  or  who  shall  have  served  the  time  required 
by  law  in  the  volunteer  fire  department  of  any  city,  town  or  vil- 
lage in  the  state,  /or  who  shall  have  been  a  member  thereof  at  the 
time  of  the  disbandment  of  said  volunteer  fire  department,  shall 
be  removed  from  such  position  except  for  cause  shown  after  a 
hearing  had.     **     *    * " 

The  time  required  by  law  is  five  years.  Laws  1848,  chap.  188. 
The  relator's  petition  does  not  show  that  he  served  five  years  in 
the  volunteer  fire  department,  "or  that  he  was  a  member  thereof  at 
the  time  of  the  disbandment  of  the  department  of  which  he  was  a 
member.  All  that  it  contains  on  the  subject  is  that  the  relator 
"  served  as  a  firemen  in  the  volunteer  fire  department  in  the  city 
of  New  York,  and  received  my  discharge  therefrom  on  the  2d  day 
of  June,  1852."  Whether  it  was  an  honorable  discharge  or  not, 
the  petitioner  does  not  disclose,  and  it  cannot  be  inferrea  from  the 
language  employed  that  the  relator  served  the  time  required  by 
law,  or  that  he  continued  to  be  a  member  until  the  disbandment 
of  the  volunteer  department,  of  which  he  says  he  was  a  member. 
It  must  be  held,  therefore,  that  the  relator  has  failed  to  show  in 
his  petition  that  he  was  entitled  to  the  protection  of  the  statute, 
which  he  invokes  in  this  proceeding. 
The  writ  should  be  dismissed,  with  costs. 
FoLLETT,  J.,  concurs. 

Van  Brunt,  P.  J.  I  concur  in  result  I  think  the  relator  was 
bound  to  show  at  the  hearing  before  the  commissioners  his  right 
to  benefit  of  statute. 
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Edward  Spbnobr  Hall,  Resp't  v.  Hbrter  BRoa,  Applt 
(Supreme  (hurt.  General  Term,  First  Department,  Filed  November  16,  1895,) 

1.  Corporations— Contracts. 

A  corporation,  which  succeeds  a  partnership,  without  any  change  in  the 
personnel  of  the  business,  acquires  all  the  assets,  and  retains  an  employe  of 
the  late  firm  under  a  statement  that  he  is  to  continue  under  the  old  arrange- 
ment with  the  new  corporation,  will  be  inferred  to  have  assumed  the  obli- 
gations of  the  firm  to  such  employee  as  to  an  existing  contract. 

2.  EVIDBNCB— LbTTKR.         '^ 

A  letter,  written  by  a  book-keeper  and  confidential  clerk  of  a  corpora- 
tion in  response  to  a  creditor's  application  for  a  settlement,  is  admissible 
against  the  corporation. 

&  Samb. 

Where  a  party  is  held  out  by  the  corporation  as  occupying  a  position  to 
answer  for  the  corporation,  the  corporation  will  be  bound  by  any  action 
of  his,  coming  within  the  ordinary  executive  duties  pertaining  to  the  trans- 
action of  the  business  of  the  corporation,  and  no  resolution  of  the  board  of 
directors  will  be  necessary  to  clothe  with  vitality  every  word  that  he  utters 
or  letter  that  he  writes. 

Appeal  from  a  judgment  on  a  verdict  in  favor  of  plaintiflE,  and 
from  an  order  denying  a  motion  for  a  new  trial. 
J.  H.  Seymour^  for  applt ;   C,  K  Bduvee^  Jr,^  for  resp't 

Van  Brunt,  P.  J. — William  Baumgarten  and  William  G. 
Nichols  were  for  a  number  of  years  prior  to  the  month  of  Janu- 
ary, 1891,  partners  doing  business  as  manufacturers  of  furniture 
and  decorators,  under  the  firm  name  of  Herter  Bros.  The  plaint- 
iff had  been  in  their  employ  for  a  number  of  years,  and  in  Janu- 
ary, 1890,  he  entered  into  an  oral  contract  with  them,  by  which  he 
was  to  receive  five  per  cent  commission  for  obtaining  and  super- 
vising the  execution  of  contracts  in  the  line  of  business  in  which 
the  firm  was  engaged.  The  plaintiff  was  given  a  guaranty  of 
$3,500  or  $4,000  per  year;  any  excess  of  commissions  to  be 
credited  to  him  at  tne  end  of  the  year,  but  such  commissions  only 
to  accrue  when  th'e  work  on  the  respective  contracts  was  finished 
and  completed.  During  the  year  1890  the  plaintiff  entered  into 
negotiations  with  one  Elkins,  of  Philadelphia,  for  fitting  and 
decorating  his  housa  The  plaintiff  prepared  estimates  for  doing 
the  work,  which  called  for  $68,860,  wliich  estimates  were  subse- 
ouently  reduced  by  Baumgarten  to  $63,860,  and  the  contract 
nnally  taken  in  May,  1890,  for  that  sum.  There  were  subsequent 
contracts  for  additional  work,  making  the  aggregate  due  on  the 
contract  $127,225,  which  amount  was  in  due  course  paid  to  the 
corporation^.  In  January,  1891,  the  form  of  the  business  was 
changed  from  a  copartnership  into  a  corporation  entitled  Herter 
BroH.,  Baumgarten  and  Nichols  being  the  principal  stockholders 
and  officers  of  the  corporation.  There  was  no  change  io  the 
personnel  of  the  business  after  the  corporation  was  formed.  To 
this  corporation  were  transferred  all  the  assets  of  the  partnerahip, 
but  the  instrument  which  transferred  these  partnership  assets  did 
not  promise  to  pay  the  partnership  debta  The  work  upon  the 
St.  Rep.,  Vol.  LXX.        35 
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Elkins  contract  was  superintended  by  the  plaintiflE,  and  commis- 
sions were  paid  upon  this  contract  by  the  defendant  corporation 
to  the  amount  of  two  and  one-half  per  cent,  and  this  action  was 
brought  to  recover  the  remaining  two  and  one-half  per  cent 

There  were  two  issues  J)resented  upon  the  trial, — one  that  the 
pkdntiflE  was  only  entitlea  to  two  and  one-half  per  cent,  and  the 
other  that  the  defendant  never  promised  to  pay  the  firm's  indebted- 
ness to  the  plaintiff.  It  is  sufficient  to  say  in  regard  to  the  first 
proposition  that  there  is  a  flat  contradiction  in  the  evidence,  and, 
although  admissions  of  the  plamtiff  to  the  effect  that  he  had 
agreed  to  take  two  and  one  half  per  cent  were  offered  in  evidence, 
the  jury  found  against  the  defendants  upon  this  issue,  and  we  see 
no  reason  for  interfering  with  their  conclusion. 

In  regard  to  the  claim  on  the  part  of  the  defendant  that  it  never 
promised  to  pay  the  firm's  indebtedness  to  the  plaintiff,  there- 
seems  to  be  more  ground  for  the  defendant's  contention.  It  is  true 
that  there  is  no  direct  evidence  of  the  defendant's  assumption  of 
this  liability,  but  the  jury  had  the  right  to  infer  that  it  was  the  in- 
tention and  understanding  of  the  parties  that  the  defendant  would 
be  answerable  to  the  plaintiff  for  the  commissions  upon  the  con 
tract  which  it  was  doing  and  completing,  and  which  the  plaintiff 
was  supervising  as  its  employee.  There  was  evidence  tending  to 
prove  that  the  plaintiff  was  continued  by  the  new  corporation 
under  the  same  agreement,  and  that  it  was  stated  that  he  should 
continue  with  the  new  corporation  exactly  as  he  did  before,  and 
that  he  was  to  continue  under  the  old  arrangement  with  the  new 
corporation,  and  contfnue  with  the  same  contracts  he  had  on  hand, 
unaer  the  same  conditions.  The  defendant  had  assumed  the 
Elkins  contract,  carried  it  out,  and  completed  it  The  plaintiff 
supervised  the  execution  of  the  contract,  the  same  as  he  had  done 
for  the  firm,  and  upon  its  completion  he  demanded  of  the  defend- 
ant his  commissions.  We  think,  as  was  stated  upon  the  previous 
appeal  (31  N.  Y.  Supp.  692),  that  there  was  evidence  from  which 
the  jury  might  and  could  properly  infer  that  the  defendant  upon 
this  contract  assumed  the  obligations  of  the  firm  whose  assets  it 
had  acquired.  It  is  not  necessary  to  discuss  at  length  these  ques- 
tions, because  they  are  virtually  the  same  as  were  before  the  court 
upon  the  previous  appeal,  at  which  time  the  court  held  that  there 
was  a  question  sufficient  to  go  to  the  jury. 

Certain  exceptions  were  taken  to  the  admission  of  evidence,  only 
one  of  which  it  is  necessary  to  notice,  and  that  is  a  letter  written 
on  the  11th  of  January,  1892,  by  one  De  Costa,  who  was  the  book- 
keeper and  confidential  correspondence  clerk  of  the  corporation, 
which  position  he  had  filled  in  the  firm  for  yeara  It  appears 
that  the  plaintiff  made  an  application  to  the  corporation  for  settle- 
ment, and  that  the  letter  in  question  was  sent  in  reply.  This  let- 
ter, coming  from  the  source  from  which  the  correspondence  of  the 
corporation  ordinarily  emanated,  undoubtedly  made  it  competent 
evidence  as  against  tne  corporation.  In  these  trading  corporations, 
whose  business  is  necessarily  conducted  much  the  same  as  that  of 
a  firm,  it  certainly  cannot  be  necessary  for  every  person  who  has 
dealings  with  the  corporation  to  show  a  resolution  of  the  board  of 
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directors  of  the  corporation  for  everything  which  is  done  in  and 
about .  the  business  of  the  corporation,  when  it  h  attempted 
to  bind  the  corporation  by  the  action  of  its  officials-  In  these 
days,  when  corporations  may  be  foniied  for  the  tranaaetion  fjf  any 
business,  where  a  party  is  held  out  by  the  corporation  as  occupy- 
ing a  position  to  answer  for  the  corporation,  as  it  appears  beyond 
question  that  this  correspondent  was,  the  corpomtinn  will  be 
bound  by  aay  action  of  his  coming  within  the  ordinary  executive 
duties  pertaining  to  the  transaction  of  the  business  of  the  corpora- 
tion, and  no  resolution  of  the  board  of  directors  will  be  necessary 
to  clothe  with  vitality  every  word  that  he  utters  or  letter  thut  he 
writes.  If  a  contrary  rule  were  to  be  adopted,  then  these  cor- 
porations would  be  mere  traps  for  the  purpose  of  deceiving  tho 
unwary;  and  be  the  means  of  using  the  charters  conferred  by  the 
*  state  as  instruments  of  fraud. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 


Julia  M.  Coffin,  PFff,  v.  William  E.  Lejich  el  al,  Def^ta. 

(Supreme  Court,  N&u>  York  Special  Term,  Filed  May^  isi^S.) 

1.  CoNTBiBUTiON— Lien. 

Where  a  claim  for  contribution  arises,  a  lien  may  be  declared  iipon  the 
undivided  shares  of  the  co-tenants  against  whom  such  claim  e3:ists  as  secu* 
rity  for  the  discharge  of  the  same. 

2.  Same. 

Where  undivided  interests  are  subject  to  the  payment  of  a  mortirage, 
and  the  owner  or  owners  of  each  share  are  chargeable  with  tlie  pay  me  at 
of  an  equal  proportion  of  the  same,  but  the  owners  of  tlir<*e  such  shares 
have  paid  the  whole,  the  court  has  power  to  adjust  the  riglifs  of  iii«  par- 
.ties  so  as  to  remedy  this  injustice,  especially  where  no  righi>i  or  t^uHiea 
have  intervened  which  can  in  any  way  be  injuriously  aiTLLted  by  such 
action. 

Action  to  enforce  contribution  for  payment  of  the  mortgaga 
Ronald  K,  Brown,  for  p'lff ;   Ouggenheimer^  Untermijer  A  Mar- 
shall, for  deft  Harding ;  Horace  Oreaves,  guardian  ad  Hiem  for  de- 
fendant Clarence  J.  Bucknam ;  James  W,  Hyde,  guardian  ad  litem 
for  defendant  Ida  L  Bucknam. 

Beekman,  J.— Ezra  Bucknam  died  seised  of  an  undivided  half 
of  the  premises  in  question,  leaving  a  will  under  which  lie  devised 
said  property  for.  the  life  of  his  wife,  with  directions  to  hh  execu- 
tors to  divide  the  same,  upon  her  decease,  among  his  four  children, 
Julia  Ann  Coffin,  William  H.  Bucknam,  Elmira  J.  Bucknam  and 
Helen  R  Viele,  with  the  proviso  that,  if  either  should  jjfive  de- 
parted this  life  without  leaving  issue,  the  share  of  the  nne  so  dying 
should  belong  to  the  survivor  or  survivors  of  them.  The  testator 
appointed  his  wife  and  his  son-inlaw  Francis  A.  Coffin.  Samuel 
Leech  and  Hiram  V.  Mason  the  executors  of  his  will,  Tim  iin-t 
two  alone  qualified.  At  the  time  of  testator's  decease  ilie  prop- 
erty in  question  was  subject  to  a  mortgage  for  $27,500,  made  br 

Digitized  by  VjOOQIC  _ 


276  New  Yokk  State  Reporter,  Vol.  70.        [Sup.Ct 

him  and  his  co-tenant,  Samuel  Leech,  to  secure  their  joint  and 
several  bond  for  that  amount  As  the  will  contained  no  provision 
•  requiring  this  mortgage  to  be  paid  out  of  the  personal  estate,  the 
burden  of  discharging  it  rested  upon  \he  devisees.  1  Rev.  St,  p. 
749,  §  4.  The  mortgage  having  matured,  and  a  call  having  been 
made  for  its  payment,  the  executors  on,  March  18,  1876,  paid  the 
sum  of  $7,500  on  account  thereof,  and  on  September  18,  1885, 
again  paid  a  further  sum  of  $6,250  on  account,  and,  the  owner  of 
the  other  undivided  half  of  said  premises  having  paid  his  propor- 
tion, the  mortgage  was  thereupon  discharged.  When  tne  first 
payment  was  made,  all  of  the  children  of  Ezra  Bucknam  were 
living;  but  in  tlie  year  1881  his  daughter  Elmira  died  intestate, 
leaving,  her  surviving,  her  husband  (who  has  since  deceased)  and 
the  defendants  Jane  K  Bucknam  and  Clarence  J.  Bucknam,  her 
only  children  and  heirs  at  law.  The  money  which  the  executors 
appropriated  for  the  payment  of  the  mortgage  in  quCvStion  was 
taken  by  them  from  the  personal  estate  oE  the  testator,  which  was 
subject  to  a  trust  during  the  life-time  of  his  widow,  but  upon  her 
death  was  to  be  divided  among  his  four  children,  under  precisely 
the  same  limitations  and  subject  to  the  same  contingency  which 
aflfected  the  devise  of  the  real  estate  in  Question.  While,  techni- 
cally, the  appropriation  of  this  monev  for  such  a  purpose  was 
without  legal  sanction,  yet  in  view  of  the  fact  that  the  ultimate 
destination  of  the  real  and  personal  estate  was  to  be  the  same,  no 
question  would  have  arisen  in  regard  to  this  misapplication,  if  it 
may  be  so  called,  had  it  not  been  for  the  fact  that  one  of  the  de- 
visees, William  H.  Bucknam,  was  adjudicated  a  baiikrupt  on  the 
4th  day  of  January,  1873,  and  all  his  estate,  real  and  personal, 
was  transferred  to  an  assignee  appointed  in  that  proceeding.  On 
or  about  the  15th  day  of  June,  1876,  his  assignee  sold  and  con- 
veyed to  one  William  Paulding  for  the  expressed  consideration  of 
$310,  **all  the  right,  title  and  interest  which  the  said  William  BL 
Bucknam  had  on  the  4th  day  of  January,  1873,  in  and  to  all  that 
certain  real  estate,  situated  on  South  street,  in  the  city  of  New 
York,  and  known  as  No.  245  on  said  street,  and  described  as  fol- 
lows :  (describing  the  premises  in  questionV  subject  to  a  mortgage 
of  twenty-seven  thousand  five  hundred  ($27,500)  dollars,  taxes, 
assessments  and  all  other  valid  liens."  At  the  same  time,  and  as 
a  part  of  the  same  sale,  and  upon  the  same  consideration,  the  said 
assignee  also  transferred  to  Paulding  all  the  right,  title  and  inter- 
est, whatsoever,  of  the  bankrupt  in  the  personal  estate  under  the 
last  will  and  testament  of  Ezra  Bucknam,  deceased.  It  will  be 
observed  that  this  sale  took  place  a  few  months  after  the  first  pay- 
ment of  $7,500  made  by  the  executors  on  account  of  the  mort- 
gage debt  By  a  deed  bearing  even  date  with  the  above  convey- 
ance, William  H.  Bucknam  and  wife  released  and  quitclaimed 
the  premises  to  William  Paulding.  On  the  80th  day  of  June, 
1876,  William  Paulding  and  wife  conveyed  all  their  right,  title 
and  interest  in  and  to  the  premises  in  question  to  Henry  C.  Hard- 
ing, described  in  the  deed  as  trustee  for  Ella  H.  Bucknam. 
''subject  to  a  mortgage  of  twenty-seven  thousand  five  hundred 
($27,500)  dollars,  and  to  taxes,  assessments,  and  all  other  valid 
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liens,  being  the  right,  title  and  interest  in  and  to  tlie  real  es- 
tate described  and  conveyed  to  the  party  of  the  first  part  in  an 
instrument  of  deed  and  assignment  from  John  J.  Thomusson,  of 
the  city,  county,  and  state  of  New  York,  assignee  of  Willhim  H, 
Bucknarn,  bearing  date  the  15th  day  of  June,  one  thousanj  eight 
hundred  and  seventy-six."  The  conveyance  so  made  was  in  terms, 
upon  a  trust  to  collect  the  rents  and  apply  the  same  to  the  use  of 
the  said  Ella  H.  Bucknam  during  the  life,  and  after  lier  deatli  to 
convey  the  same  to  the  defendant  Ida  L  Bucknam,  the  daughter 
of  the  said  Ella  H.  Bucknam.  .On  August  8,  1887,  Wilham 
Paulding  assigned  to  Theodore  P.  Austin  all  the  rights  latle,  and 
interest  in  the  personal  estate  of  Ezra  Bucknam  which  be  had 
obtained  under  the  deed  from  the  assignee.  It  is  thi.s  sepaifition 
of  interests  in  the  real  and  personal  estate,  respectively,  which  liad 
vested  in  William  H.  Bucknam  under  the  will,  that  has  occa- 
sioned the  controversy  in  this  action.  On  the  18th  day  of 
January,  1891,  Jane  Bucknam,  the  widow  of  the  testator,  died, 
and  the  estate,  real  and  personal,  so  bequeathed  and  devised,  be- 
came subject  to  distribution  and  division.  On  April  15,  1891, 
B'ranciis  A.  Cofl5n,  the  sole  surviving  executor,  filed  his  account 
in  the  surrogate's  office,  which  account  showed,  among  other 
things,  the  two  payments  which  had  been  made  on  account  of  the 
mortgage,  aggregating  the  sum  of  $13,750.  Upon  this  accounting, 
Theodore  P.  Austin,  the  assignee  of  William  H.  Buckiiani'??  in- 
teres t  in  the  personal  estate,  contested  their  payments,  claiming 
that  they  were  unauthorized,  and,  as  to  him,  at  least,  should  be 
disallowed.  His  contention  was  sustained,  and  a  decret^  was  made 
and  entered  in  the  surrogate's  court  whereby  a  distribation  was 
ordered  on  the  basis  of  an  ajvard  to  Austin  of  one- fourth  of  the 
personal  estate,  including  the  sum  of  $13,750,  the  balance  being 
divided  among  the  remaining  children  and  the  representatives  of 
the  deceased  child,  according  to  their  respective  interests  under  the 
will. 

It  thus  appears  that  the  whole  amount  of  the  mortgage  was 
paid  by  the  devisees  other  than  William  H.  Bucknam  and  his 
grantees,  and  the  one  undivided  fourth  part  of  the  property  de- 
rived from  him  was  discharged  of  that  portion  of  the  burden  which 
in  justice  and  equity  it  should  have  borne.  The  payment  made 
by  the  executora  has,  by  the  virtue  of  their  acts  and  the  decree  of 
the  surrogate,  become  a  payment  made  by  the  cotenants,  and  un- 
der the  rule  which  enforces  contribution  between  cotenants  where 
one  or  more  have  expended  money  in  reference  to  tlic  common 
property  which  should  be  shared  by  all,  the  undivided  interest  of 
William  H.  Bucknam,  now  held  by  the  defendant  Karding  as 
trustee,  is  subject  to  a  charge,  in  favor  of  the  others,  whi>s<'  money 
has  been  so  appropriated,  equal  to  the  proportion  of  the  mortgage 
debt  with  which  such  share  was  originally  charged.  It  is  a  well- 
settled  principle  that,  where  a  claim  for  contribution  arise??  a  lien 
may  be  declared  upon  the  undivided  shares  of  thr  cotenants 
against  whom  such  claim  exists  as  security  for  the  discharge  of 
the  same.  3  Pom.  Eq.  Jur.  §  1240;  Story,  Eq.  Jur.  (I3th  ed,) 
§1236.     The  jurisdiction  of  a  court  of  equity  ill  such  a  case   as 
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this  is  broad  eaot^h  to  include  every  power  necessary  to  adjust 
the  rights  of  parties  according  to  the  demands  of  justice.  This 
principle  is  clearly  recc^uized  in  Story's  Equity  Jurisprudence 
(13th  ed.,  §  656b),  where  the  author  says:« 

*'For  in  all  cases  of  partition  a  court  of  equity  does  not .  ax>t 
merely  in  a  ministerial  character,  and  in  obedience  to  the  call  of 
the  parties  who  have  a  right  to  the  partition,  but  it  founds  itself 
upon  its  general  jurisdiction  as  a  court  of  equity,  and  administers 
its  itself  ex  cequo  ei  bono,  according  to  its  own  notions  of  general 
justice  and  equity  between  the  parties." 

In  thi  present  case  there  can  be  nodiflSculty  in  applying  a  remedy 
which  snail  relieve  the  cotenants,  who  have  paid  more  than  their 
share  of  this  mortgage,  without  subjecting  those  claiming  in  right 
of  William  H.  Bucknam  to  any  injustica  The  conveyance,  which 
was  made  by  Paulding  to  the  defendant  Harding;  as  trustee,  was 
made,  in  express  terms,  subject  to  the  mortgage,  and  it  is  plain 
from  the  amount  of  the  consideration  specified  in  the  deed  that 
the  amount  paid  was  less  by  reason  of  the  incumberance.  The 
payment  of  the  mortgage  subsequently,  in  a  certain  sense,  en- 
liuged  the  estate  of  the  trustee,  Everson  v.  MeMullen^  113  N.  Y. 
293,  22  St.  Rep.  787,  and  to  the  extent  of  the-  proportion  of  it 
which  he  should  have  paid,  gave  him  a  property  for  which  he  has 
furnished  no  equivalent  in  value,  but  which  has  been  paid  for  by 
others,  who  in  that  regard  owed  him  no  duty.  The  equities  of  the 
case  arp  against  him,  and  rest  wholly  on  the  si<le  of  his 
cotenants. 

It  is  true  that  the  first  installment  of  $7,500  which  was  paid  by 
the  executoi*s  on  account  of  the  mortgage  was  so  paid  just  prior 
to  the  sale  of  William  H.  Bucknam's  interest  by  his  assignee  in 
bankruptcy,  but  out  of  this  fact  no  equity  can  arise  in  favor  of 
the  defendant  Harding,  inasmuch  as  both  he  and  his  immediate 
grantor  accepted  conveyance  of  the  property  subject  to  the  mort- 
gage for  its  original  amount,  and  under  such  circumstances  may 
not  claim  that  any  portion  of  it  had  then  been  paid.  Freeman  v. 
Auld,  44  N.  Y.  50;  Johnson  v.  Zink,  51  id.  333;  Bennett  v.  Butes^ 
94  id.  354  Tlie  parties  whose  money  had  been  so  applied  were, 
as  to  Harding  and  his  predecessor,  in  the  same  position  as  the 
mortgagee  to  whom  the  payment  had  been  made.  The  duty  at 
all  times  has  rested  upon  those  claiming  title  to  William  H.  Buck- 
nam's  share  of  contributing  to  the  payment  of  one-fourth  of  the 
mortgage  debt  with  which  their  testator^s  interest  in  the  property 
was  affected, — a  burden  which  they  carmot  escape  by  reason  of 
the  fact  that  others,  who  are  not  mere  volunteer,  have  paid  the 
whole. 

Upon  a  final  analysis  of  the  facts  in  the  case,  we  find  the  situa- 
tion to  be  that  four  undivided  interests  were  subject  to  .the  pay- 
ment of  the  mortgage,  the  owner  or  owners  of  each  share  being 
chargeable  with  the  payment  of  an  equal  proportion  of  the  same, 
but  that  the  owners  of  three  of  such  shares  have  paid  the  whola 
How,  then,  can  there  be  any  doubt  about  the  duty  and  power  of 
the  court  to  so  a<lju3t  the  rights  of  the  parties  in  this  action  as  to 
remedy  this  injustice,  especially  as  no  other  rights  or  equities  have 
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intervened  which  can  in  any  way  be  injuriously  aflfected  by  such 
action?  It  has  been  contended  that  there  is  another  theory  upon 
which  the  same  result  can  be  reached,  namely,  that  the  execu- 
tors, upon  the  payment  of  the  mortgage,  were  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee,  as  the  land  was  the 
primary  fund  for  the  payment  of  the  debt,  and  that  the  aur- 
viving  executor  is,  therefore,  an  equitable  mortgagee  to  the  ex- 
tent of  the  amount  so  paid,  and  should  be  entitled  to  receive 
such  amount  out  of  the  proceeds  of  the  property,  which  would 
then  be  distributable  in  his  hands,  among  those  who  have  al- 
ready been  charged  on  the  accounting  with  the  amount  30  paid 
<>n  account  of  the  mortgage.  The  coui-ts  have  gone  very  far  in 
sustaining  such  substitutions  or  equitable  assignments  by  sub- 
rogation. Oaus  v.  Tkieme,  93  N.  Y.  225;  Arnold  v.  Green,  116 
id.  566;  27  St  Rep.  724;  Pease  v.  Bgan,  131  N.  Y.  262  ;  43  Si 
Rep.  105. 

I-t  may  well  be,  and  probably  is,  the  fact,  that  the  claim  for 
reimbursement  made  by  the  plaintiff  and  other  cotenants  agiii^mt 
the  defendant  Harding  is  subject  to  adjustment  upon  that  theory; 
but  the  result  in  either  case  is  precisely  the  same,  and^  as  all  of 
the  parties  are  present  who  are  in  any  way  interested  in  the  ques- 
tion, the  court  will  proceed  to  determine  their  equities,  and  to  ad- 
minister final  relief  without  indirection,  and  with  regard  either 
to  matters  of  substance  than  of  form.  It  will  be  noticed  that, 
in  the  case  of  Pease  v.  Egan^  supra,  cited  upon  the  briefs  of 
counsel,  the  plaintiff  had  no  interest  in  the  property,  ainl  that 
the  method  adopted  for  enforcing  his  equitable  rights  w:ls  abso- 
lutely essential  to  relief.  Whatever  the  theory  may  be,  however^ 
it  is  quite  clear  that  justice  requires  that  the  share  of  William  EL 
Bucknam  should  be  made  to  bear  its  proportion  of  the  mortgage 
debt  by  reimbursing  those  whose  money  has  been  used  to  dis* 
charge  it ;  and  what  justice  requires  a  court  of  equitv  should  find 
no  difficulty  in  compelling.  The  formal  decision  ana  the  interloc- 
utory judgment  entered  upon  it  should,  therefore,  declare  the 
interest  derived  from  William  H.  Bucknam  to  be  subject  to  a 
lien  or  charge  of  $3,437.50,  together  with  interest  thereon  nt  the 
rate  of  fiveiper  cent  per  annum  from  January  13,  1891,  and  ad- 
judging the  other  cotenants  to  be  entitled  to  th6  payment  to  them 
of  that  amount  out  of  said  share.  The  interest  of  the  parties  in 
the  rents  should  also  be  specified,  and  the  referee  to  sell  directed 
to  ascertain  the  amount. to  which  each  is  entitled. 

Findings  should  be  submitted  to  me  in  conformity  with  this 
opinion,  together  with  the  interlocutory  judgment,  for  settlement 
upon  notice. 

Henry  E.  Snow  et  al,  Applts,  v.  Fannie  Eamiltox   tt  uL, 

Resp'ta 

(Supreme  Court,  Oeneral  Term,  Fifth  Department,  Filed  October  16,  IS95^ 
1.  Wills— Action  to  deteumine  validity. 

Section  2rt53a  of  the  Code  relates  to  wills  of  both  real  and  perauD.tl  pmp- 
eity,  au(i.  so  far  as  it  modifies  and  extends  the  remedy  provided  id  other 
sections,  it  controls. 
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3.  Same— Parties. 

Under  the  above  mentioned  section,  an  heir,  disinherited  by  a  will,  is 

the  person  interested  in  the  will,  who  may  sue  to  determine  the  validity  of 

the  probate. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the'  first  instance. 

Eugene  Van  Voorhis,  for  pFfiEs ;   George  F.  Yoeinan^  for  def'ts. 

Ward,  J. — The  plaintiffs  bring  this  action  to  determine  the- 
validity  of  the  probate  of  the  will  of  John  Snow,  late  of  the  town 
of  Ogden,  in  the  county  of  Monroe,  deceased.  The  parties  to 
this  action  are  nineteen  nephews  and  neices  of  the  deceased,  four 
of  whom  are  plaintiffs,  ana  the  others  defendants.  Certain  lega- 
tees named  in  the  will  are  also  made  defendants.  The  nephews 
and  neices  are  all  the  heirs  and  next  of  kin  of  the  deceased.  None 
of  the  plaintiffs  is  named  in  the  will.  The  grounds  allied  in  the 
complaint  for  revoking  the  probate  are  that  the  assumed  will  w^ 
not  the  last  will  of  the  deceased,  and  was  not  his  free  or  voluntary 
act  The  complaint  also  alleged  that  the  deceased  died  seised  of 
real  property  and  owning  perspnal  propertjr  in  a  large  amount, 
and  set  forth  a  copy  of  the  will,  by  which  it  appeared  that  the 
decedent  bequeathed  personal  property  and  devised  real  estate. 
These  facts  were  admitted  by  the  defendants  answering.  The 
record  of  the  trial  before  us  discloses  that  after  the  defendants 
had  offered  in  evidence  the  paper  purporting  to  be  the  will  of  the 
deceased,  the  decree  of  the  surrogate  of  Monroe  county  admitting 
it  to  probate,  and  the  evidence  taken  before  the  surrogate  upon 
the  probate  of  the  will,  and  the  defendants  rested,  the  plaintiffs 
opened  the  case  to  the  jury,  whereupon  the  defendants  moved  to 
dismiss  the  action  upon  the  pleadings  and  the  opening  of  the  case 
upon  the  grounds  :  First  That  the  plaintiffs  are  not  parties  inter- 
ested in  this  will,  in  the  meaning  of  section  2653a  of  the  Code 
of  Civil  Procedure.  Second.  It  is  not  claimed  hy  the  plead- 
ings or  opening^ that  there  is  any  real  estate  involved  in  the  litiga- 
tion. Third.  That  the  action  provided  for  by  that  section  of  the 
Code  relates  entirely  and  only  to  real  estate,  and  is  not  a  remedy 
as  regards  personalty ;  that  as  to  personal  property  fhis  will  has 
become  conclusive  under  the  other  provisions  of  the  Coda  The 
motion  was  granted,  and  the  plaintiffs  duly  excepted,  and  the 
matter  is  here  upon  the  plaintiffs*  motion  for  a  new  trial  upon 
such  exception. 

What  the  plaintiffs'  opening  disclosed  does  not  appear  in  tUe  rec- 
ord, but  the  motion  was  based  upon  the  pleadings  as  well  as  the 
opening,  and,  as  the  pleadings  did  show  that  there  was  real  estate 
involved  in  the  litigation,  we  must  assume  that  such  was  the  fact 
The  real  contention  here  on  behalf  of  the  defendants  is  that,  inas- 
much as  the  will  does  not  recognize  the  plaintiffs,  or  any  of  them, 
as  devisees  or  legatees,  they  are  not  in  a  position  to  invoke  the 
remedy  pointed  out  by  section  2653a  of  the  Code  of  Civil  Pro- 
cedure, as  that  limits  the  remedy  to  those  specifically  mentioned 
or  provided  for  in  the  will.  Section  2653a  was  incorporated  into 
the  Code  of  Civil  Procedure  by  chapter  591  of  the  Laws  of  1892,. 
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and  the  commencement  of  the  section  embracing  it  is  as  follows: 
"  Article  second,  title  three  of  chapter  eighteen  of  the  Code  of 
Civil  Procedure  is  hereby  amended  by  addmg  thereto  a  new  sec- 
tion to  be  known  as  section  2653a  which  shall  read  as  follows.'^ 
Then  follows  the  section  as  appears  in  the  Code.  Article  2,  before 
this  amendment,  consisted  of  sections  2647  to  2653  of  the  Code, 
inclusive,  and  regulated  proceedings  instituted  by  petitioti  in  sur- 
rogate's court  by  "  a  person  interested  in  the  estate  of  a  decedent'^ 
to  procure  the  revocation  of  a  will  of  personal  property  which 
proceeding  must  be  commenced  within  one  year  after  the  record- 
ing of  the  decree  admitting  the  will  to  probata  At  thctime  of 
the  adoption  of  this  amendment  the  probate  of  a  will  was  conclu- 
sive as  to  personal  property  unless  revoked  by  the  proceeding  in 
surrogate's  court,  as  above  stated,  but  the  probate  was  only  prima 
facie  conclusive  as  to  the  real  estate  devised  by  the  will,  so  that  , 
the  heir  could  bring  ejectment  after  probate  for  the  interest  be 
claimed  in  the  real  estate  devised  during  any  period  not  barred  by 
the  statute  of  limitationa  A  great  necessity,  therefore  existed  of 
further  limiting  the  right  of  the  heir  to  contest  the  devises  of  a 
will  in  order  to  quiet  titles  to  real  estate,  and,  in  the  light  of  this 
necessity,  we  will  consider  the  eflEect  of  section  2653a  The  pur- 
pose of  this  amendment  is  manifest.  It  is  to  provide  a  procedure 
by  an  actionln  the  supreme  court  to  determine  the  valinity  of  the 

Erobate  of  any  will,  whether  of  real  or  personal  property  or  of 
oth,  and  requiring  such  an  action  to  be  commenced  within  two 
years  after  the  will  has  been  admitted  to  probate ;  and  the  ques- 
tion to  be  tried  is  whether  the  writing  produced  is  or  is  not  the 
last  will  of  the  decedent,  and  that  question  to  be  tried  by  a  jury, 
and  the  procedure  upon  the  trial  is  pointed  out,  and  it  provides 
that  the  verdict  of  the  jury  shall  be  "  conclusive  as  to  real  and 
personal  property  unless  a  new  trial  be  granted,  or  the  judgment 
thereon  be  reversed  or  vacated."  The  amendment  does  not  seek 
to  affect  the  remedy  provided  in  surrogate  s  court  by  special  pro- 
ceeding under  the  sections  amended,  but  only  provided  an  addi- 
tional remedy  by  action.  It  is  unnecessary  to  determine  the  eflEect 
of  such  a  special  proceeding  as  to  personal  property  where  one 
has  been  executed  and  completed  beiore  the  action  in  the  supreme 
court  was  commenced  or  was  in  progress  concurrent  with  the  ac- 
tion in  the  supreme  court,  as  that  Question  is  not  before  us.  But 
it  is  plain  that  so  far  as  the  amendment  modifies  or  changes  the 
sections  amended,  the  amendment,  being  the  latest  declaration  of 
the  legislative  will  upon  the  subject,  controls. 

We  think  the  contention  of  the  defendants  that,  because  the 
plaintiflFs  are  not  named  in  the  will,  they  are  not  interested  in  the. 
will  within  the  meaning  of  section  2653a  of  the  Code,  cannot  be 
sustained.     The  language  of  the  section  is: 

"  Any  person  interested  in  a  will  or  codicil  admitted  to  probate 
in  this  state  as  provided  by  the  Code  of  Civil  Procedure  may  cause 
the  validity  of  the  probate  thereof  to  be  determined  in  an  action 
in  the  supreme  court  for  the  county  in  which  such  probate  was 
had.  All  the  devisees,  legatees  and  heirs  of  the  testator  and  other 
St.  Rep.,  Vol.  LXX.        36 
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interested  persons  including  the  executor  or  administrator  must 
be  parties  to  the  action.'* 

it  would*  seem  absurd  to  contend  that  a  person  entitled  as  heir 
or  next  of  kin  of  a  decedent  is  not- interested  in  a  will,  or  the  ques- 
tion of  the  probate  of  a  will,  which  perchance  cuts  him  off  with- 
out a  farthing.  The  requirement  is  that  all  the  heirs  and  other 
interested  persons  shall  be  parties  to  the  action.  It  does  not  define 
whether  they  shall  be  parties  plaintiff  or  defendant,  but  they  must 
be  parties.  Other  sections  of  the  Code  seem  to  provide  as  to  that 
Section  446  provides  that  "  all  persons  having  an  interest  in  the 
subject  of  the  action  and  in  ootaining  the  judgment  demanded 
may  be  joined  as  plaintiffs  except  as  otherwise  expressly  provided 
in  this  act."  Section  448  provides  that,  of  the  parties,  to  the  ac- 
tion, those  who  are  united  in  interest  must  be  joined  as  plaintiffs 
or  defendants,  except  as  otherwise  prescribed,  etc.,  and,  if  the  con- 
sent of  anv  one  who  ought  to  be  joined  as  plaintiff  could  not  be 
obtained,  lie  might  be  made  a  defendant,  the  reason  thereof  to  be 
stated  in  the  complaint  No  principle  is  more  firmly  established 
in  our  jurisprudence  than  that  a  party  interested  in  obtaining  a 
specific  judgment  or  relief  in  law  or  in  equity  can  commence  an 
action  to  secure  that  result  In  Wager  v.  Wager ^  89  N.  Y.  161, 
the  court  held  that  any  person  claiming  an  interest  in  the  personal 
property,  either  as  a  legatee  under  the  will  or  as  entitled  to  it 
under  the  statute  of  distributions,  where  a  trust  was  involved, 
might  bring  an  action  to  settle  the  construction  and  ascertain  the 
validity  of  the  provisions  of  the  will.  The  defendants'  contention 
would  enable  only  a  beneficiary  under  a  will  to  secure  the  bene- 
fits of  the  statute  providing  for  an  action  in  the  supreme  court  to 
test  the  validity  of  the  probate,  while  those  %vho  are  excluded,  and 
who^re  usually  the  real  parties  aggrieved,  cannot  be  heard  unless 
some  party  named  in  the  will  chooses  to  make  them  parties  de- 
fen;lant  This  construction  is  too  narrow.  It  does  not  fully 
reach  the  exigency  which  created  the  amendment,  and  is  in 
conflict  with  the  manifest  purpose  of  the  amendment  and  its 
language. 

We  are  referred  to  Long  v.  Rogers,  79  Hun,  441;  61  St  Eep. 
462,  as  an  authority  for  the  defendants*  position.  That  was  an 
action  to  contest  the  validity  of  the  probate  of  a  will,  instituted 
more  than  one  year  after  the  probate,  where  an  injunction  was  ob- 
tained restraining  an  executor  under  the  will  from  proceeding  to 
obtain  a  judicial  settlement  of  his  accounts.  The  court  held  that 
the  injunction  could  not  be  sustained,  as  the  probate  was  conclu- 
sive after  one  year  as  to  personal  properly,  under  section  2648  of 
the  Code  of  Civil  Procedure,  ana  consequently  the  accounting 
could  proceed.  As  before  said,  this  question  is  not  befor-j  us. 
The  questions  in  the  case  at  bar  arise  as  well  to  real  as  to  personal 
property.  The  statement  of  the  learned  court  in  Long  v.  Badgers 
as  to  the  necessity  of  the  legislation  embodied  in  the  amendment 
of  1892  seems  well  sustained.  If  the  effect  of  that  decision  is 
that  section  2653a  only  relates  to  revoking  the  probate  of  wills  of 
real  estate,  with  all  due  respect  we  are  unable  to  concur  in  that 
view. 
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The  motion  for  a  new  trial  should  prevail,  with  costs  to  abide 

the  event 
All  ooncar,  except  Bradlby,  J.,  not  voting. 


In  the  Matter  of  the  Estate  of  Mary  A.  Ei^N,  Deceased. 
In  the  Matter  of  Lizzie  Ryan  O'Connor 
{Supreme  Court,  Oeneral  Term,  First  Department,  FUed  November  16,  1896.) 
IxBcxrroRS— Legacy— Payment. 

The  payment  of  a  le^j  will  not  be  deferred  merely  because  the  per- 
son, who  brought  an  action  to  establish  another  will,  which,  if  established, 
will  render  t^  will,  under  which  the  legacy  is  claimed,  inoperative, 
intends  to  appeal  from  the  adverse  judgment  therein. 

Application  to  compel  payment  of  a  legacy  contained  in  a 
will. 
P,  &  Dean,  for  app'lt;  John  J£  Perry ^  for  resp^t 

Van  Brunt,  P.  J.— The  will  of  Mary  A.  Edson,  deceased, 
together  with  three  codicils  thereto,  was  admitted  to  probate  by 
the  surrogate  of  New  York  county  on  January  14,  1891,  and 
letters  testamentary  thereon  were  issued  on  the  20th  of  January, 
1891.  By  one  of  the  codicils  to  the  will,  the  respondent  was  left 
a  legacy  of  $10,000.  The  executors  admit  that  they  have  in  their 
hands  sufficient  assets,  over  and  above  all  debts  and  liabilitiee,  to 

Ey  the  respondent's  legacy  in  full,  but  they  decline  to  -do  so ' 
cause  the  attorneys  for  Margaret  B.  Edson,  as  executrix  of 
Marmount  B.  Ed^on,  by  whom  the  will  of  Mary  A.  Edson  was 
contested,  have  notified  them,  not  to  do  so.  This  proceeding  was 
commenced  on  the  24th  of  April,  1895,  by  the  respondent,  a 
l^tee  under  the  will  of  Mary  A.  Edson,  deceased,  to  obtain  pay- 
ment to  her  of  said  legacy,  Margaret  B.  Edson,  as  executrix  of  Mar- 
mount  B.  Edson,  deceased,  appeared  on  the  return  day  of  the 
citation  issued  in  said  proceedings,  and  submitted  an  affidavit, 
showing  that  there  were  three  pending  litigations  involving  the 
estate  of  Mary  A.  Edson ;  and  tnat  the  second  of  these  litigations 
was  brought  by  her  as  executrix  to  establish  a  mutual  will  there- 
tofore executed  by  Mary  A.  Edson;  and  that,  if  this  nxutual  will 
of  Mary  A.  Edson  should  be  enforced,  it  will  dispose  of  all  the 
assets  of  the  estate  of  Mary  A.  Edson,  and  the  will  as  probated, 
and  under  which  the  petitioner  in  this  proceeding  holds,  will  be 
inoperative.  Upon  this  state  of  facts,  the  surrogate  made  an  order 
directing  the  payment  of  the  legacy. 

It  seems  to  be  assumed  upon  the  part  of  the  appellant  that  an 
intention  to  appeal  operates  as  a  stay  of  proceedings.  We  are  not 
aware  of  any  such  intention,  no  matter  from  what  source  it  may 
emanate,  has  any  such  potent  effect.  In  fact,  the  appeal  itself 
were  pending,  it  would  not  necessarily  stay  the  proceeding  in 
reference  to  the  estate,  compelling  the  residuary  legatee  to  pay 
interest  upon  legacies  which  were  due  and  shoulcl  be  paid. 

The  order  should  be  affirmed  with  coses. 

All  concur. 
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.  Charles  I.  Berg,  Resp't,  v.  Henry  Parsons,  AppJlt 

{Supreme  Court,  Oerieral  Term,  First  Department,  Filed  November  15,  1895.) 

1.  Nbgliqencb— Master  and  sbrvant— Contbactor. 

When  any  contractor  or  other  special  agent  takes  entire  control  of  a 
work,  and  the  employer  does  not  interfere  and  no  negligence  is  shown  in 
the  selection  of  the  contractor,  such  employer  is  not  liable  to  third  parties 
for  injuries  to  them  by  the  contractqr's  negligence. 

2.  Same. 

The  party  employing  the  contractor  must  employ  a  fit  and  competent 
person  tor  the  purpose  of  performing  the  work,  or,  at  least,  must  exercise 
reasonable  care  in  ascertaining  the  character  and  qualifications  of  the 
person  so  employed. 

8.  Evidence— Nbqliqence. 

In  an  action  for  the  negligence  of  a  contractor  in  the  work  he  was 
employed  to  do,  testimony  as  to  his  habits,  for  the  purpose  of  showing 
that  he  was  a  person  not  to  be  trusted  with  work  of  such  description,  and 
for  the  purpose  also  of  calling  upon  the  employer  to  show  that  he  had 
used  such  care  and  diligence  in  ascertaining  the  character  and  capacity  of 
his  proposed  contractor  as  would  absolve  him  from  the  charge  of  negli- 
gence in  that  regard,  is  competent. 

4!  Same— Opinions. 

On  an  issue  as  to  the  liability  of  the  employer  for  the  contractor's  negli- 
gence, the  mere  belief  of  a  person  that  the  contractor  was  capable  of 
carrying  out  the  contract  and  would  use  'ue  care  in  its  execution,  is 
inadmissible.     *" 

5.  Appeal— Harmless  error. 

»  Though  the  dififerenc^  in  value  between  the  premises  injured  and 
uninjured  is  the  usual  method  of  ascertaing  the  amount  of  daroa^,  yet, 
complaint  cannot  be  made  by  the  defendant  that  cost  of  repairs  was 
adopted  as  the  measure,  where  it  does  not  appear  that  he  has  suffered  by 
reason  of  the  application  of  the  rule  of  damages  adopted. 

Appeal  from  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial. 

A,  ThaiUj  for  app'lt ;   0.   W.  Pierson^  for  resp*t 

Van  Brunt,  P.  J. — This  action  was  brought  to  recover  danriaees  - 
which  the  plaintiff  claimed  to  have  sustained  by  reason  of  tne 
careless  blasting  of  a  contractor  employed  by  the  defendant  to 
blast  out  a  cellar  upon  his  premises,  which  were  adjacent  to  those 
of  the  plaintiff.  Ijpon  the  trial  the  plaintiff  gave  evidence  tend- 
ing to  prove  that  tbe  work  was  of  a  aangerous  character,  and  that 
the  contractor  was  not  a  suitable  and  competent  person  to  per- 
form such  work.  The  defendant  also  gave  evidence  tending  to 
Erove  that,  being  aware  of  the  dangerous  character  of  the  work, 
e  had  made  inquiries,  such  as  a  prudent  person  would  make,  in 
regard  to  the  capacity  of  the  contractor,  and  his  carefulness  in 
doing  such  work.  There  was  evidence  also  given  as  to  the 
amount  which  was  paid  by  the  plaintiff  in  repairing  his  premises 
after  the  injury,  which  amount  was  conceded  to  be  a  reasonable 
and  fair  sum  for  such  repairs;  but  it  was  claimed  that  such 
expenditure  was  not  the  true  rule  of  damages.  Upon  the  case 
bemg  submitted  to  the  jury,  the  jury  found  a  verdict  for  the 
amount  expended   upon  repairs,  and  from  the  judgment  there- 
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apoD  entered,  and  from  an  order  denying  a  motion  for  a  new 
trial,  this  appeal  is  taken. 

The  rule  seems  to  be  well  established  that  when  any  contractor 
or  other  special  agent  takes  entire  control  of  a  work,  the  employer 
not  interfering,  and  there  being  no  negligence  in  the  selection  of 
the  contractor,  the  employer  is  not  liable  to  third  parties  for  injur- 
ies to  such  parties  by  the  contractor's  n6gligenca  It  is  also  well 
established  that  the  party  employing  the  contractor  must  employ 
a  competent  and  fit  peraon  for  the  purpose  of  performing  the  work, 
or,  at  least,  must  exercise  reasonable  care  in  ascertaining  the 
character  and  qualifications  of  the  person  so  employed.  In  the 
case  at  bar  there  was  no  evidence  given  tending  to  show  that  the 
defendant  had  made  some  inquiries  in  regard  to  the  character  and 
qualifications  of  the  person  he  employed ;  but  they  certainly  were 
not  of  a  very  exhaustive  character,  and  there  was  a  question  left 
for  the  jury  to  determine  as  to  whether  they  were  such  as  a  man 
of  reasonable  prudence  would  make  under  the  circumstances.  It 
was  not  by  any  means,  a  question  for  the  court  to  determine,  be- 
cause it  would  appear  that  there  was  some  conflict  of  evidence 
upon  the  point,  ana  diflferent  deductions  might  be  di-awri  from  the 
evidence  which  was  offered.  It  is  not  necessary,  in  the  disposition 
of  this  appeal,  to  rehearse  the  testimony  upon  this  (question.  It 
is  claimed  to  be  essentially  different  upon  that  which  appeared 
upon  the  previous  trial,  but  we  think  that  inferences  of  the  same 
character  could  be  drawn  therefrom,  and  that  there  is  no  material 
variation  in  the  testimony  which  would  authorize  the  court  in 
taking  that  question  from  the  jury. 

Various  exceptions  were  raised  to  the  exclusion  and  admission 
of  evidence,  particularly  in  regard  to  the  testimony  as  to  the  habits 
of  the  contractor.  We  think  that  this  evidence  was  competent, 
for  the  purpose  of  showing  that  he  was  a  person  not  to  be  trusted 
with  work  of  this  description,  and  for  the  purpose,  also,  of  calling 
upon  the  defendant  to  show  that  he  had  used  such  care  and  dili- 
gence in  ascertaining  the  character  and  capacity  of  his  proposed 
-contractor  as  would  absolve  him  from  the  chaise  of  negligence 
in  that  r^ard. 

There  Was  also  an  objection  taken  to  the  striking  out  of  evi- 
dence in  regard  to  the  general  reputation  of  this  contractor  in 
April,  1892,  some  months  after  the  happerfing  of  the  accident  in 
question.  Itseems  to  be  sufficient  to  dispose  of  this  exception  to 
say  that  the  witness  did  not  seem  to  be  testifying  as  to  any  gene- 
ral reputation  whatever.  He  was  only  testiifying  to  his  belief 
that  the  contractor  was  capable  of  carrying  out  the  contract,  and 
would  use  due  care  in  its  execution. 

In  respect  to  the  objection  as  to  the  measure  of  dan>ages,  al- 
though it  is  undoubtedly  the  rule  that,  the  difference  in  value 
between  the  premises  injured  and  uninjured  is  the  visual  method 
of  ascertaining  the  amount  of  damage,  yet  in  the  case  at  bar,  there 
being  no  pretence  that  the  premises  were  put  in  better  condition 
by  the  repairs  than  they  had  been  before  the  accident,  and  it  being 
conceded  that  the  amount  paid  was  a  reasonable  sum  to  pay  for 
patting  them  in  the  same  condition  in  which  tbey  were  before  the 
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►  accident,. it  does  not  appear  that  the  defendant  has  suffered  by 
reason  of  the  application  of  the  rule  of  damages  adopted  in  this 
casa 

We  think  that  the  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs. 
All  concur. 


In  the  Matter  of  a  Proceeding  for  the  Collection  of-  the  (Collateral 
Inheritance  Tax  on  the  Estate  of  Caroline  C.  Moore,  De- 
ceased. 

(Supreme  Court,  GeneraZ  Term,  Fifth  Department,  Filed  October  16,  1896,) 

1.  Tax— Taajtsper— AppLiOATioif  OP  statute. 

Where  testatrix  died  while  chapter  718  of  1887  was  in  force,  legacies 

g'yen  hv  her  will  are  taxable  under  that  act,  though,  before  the  tax  was 
iposed,  chapter  899  of  1892  took  effect. 

9.  Same — EzEMPrioif. 

Section  1,  chapter  713  of  1887,  does  not  include  the  children  of  persons 
exempt  under  this  section. 

8.  Samb—Intbbest— Delay. 

Litigation  to  determine  the  proper  distributive  shares  of  several  legatees, 
and  their  respective  liabilities  for  a  collateral  inheritance  tax,  is  an  un- 
avoidable cause  of  delay  in  settling  the  estate  within  the  meaning  of  sec- 
tion 5,  chapter  718  of  1887. 

Appeal  from  a  decree  requiring  the  payment  of  collateral  in- 
heritance tax,  and  interest 

Adalbert  Afoot,  for  app*lts ;  Hamilton  Ward,  Jr.,  Atet  Dist 
Atty.,  for  the  people. 

Ward,  J. — The  deceased,  Caroline  Moore,  a  resident  of  BuflEalo, 
died  on  the  28th  day  of  May,  1887,  the  owner  of  a  large  amount  of 
property,  real  and  personal.  She  left  a  will,  which  was  duly  ad- 
mitted to  probate,  by  the  ninth  clause  of  which  Augusta  C.  Graves, 
wife  of  Jonn  C.  Graves,  of  Buffalo,  and  her  seven  children  were  made 
the  residuary  legatees  of  herproperty.  Acontroversy  arose  between 
Mrs.  Graves  and  her  children  as  to  the  proportion  of  the  residuary 
fund  these  l^atees  should  take,  respectively.  A  case  was  made  and 
submission  presented  to  the  general  term  of  this  court,  under  section 
1279  of  the  Code  of  Civil  Procedure,  to  decide  that  controversy, 
and  the  general  term  of  this  department,  in  December,  1889,  held 
that  Mrs.  Graves  and  her  children  each  took  ^n  eighth  of  the  resid- 
uary estate ;  the  contention  of  Mrs.  Graves  being  that  she  was 
entitled  to  one-half  of  the  estate,  and  the  children  to  the  residue^ 
Reported  in  55  Hun,  58.  Mrs.  Graves  appealed  to  the  court  of 
appeals,  and  the  judgment  of  the  general  term  wasaflSrmed  March 
20,  1891.  126  N.  y.  636.  Early  in  July,  1891,  the  district  at- 
torney of  Erie  county  presented  a  petition  to  the  surrogate's  court 
of  that  county  praying  that  Mrs.  Graves  and  her  children  should 
show  cause  why  a  collateral  inheritance  tax  should  not  he  ascer- 
tained and  paid,  together  with  the  interest  thereon,  upon  the 
property  transmitted  to  them   from  the  deceased.     Proceedings 
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were  had  on  such  petition  ;  Miu  Graves  and  her  children  resisting;^, 
the  tax,  claiming  that  they  were  exempt  from  the  same.  And 
finally,  on  the  12th  day  of  July.  1892,  tbe  surrogate  appointed  an 
appraiser  to  appraise  the  value  of  the  property  of  these  parties, 
and  on  the  17th  of  January,  1893,  the  appraiser  made  his  report 
to  the  surrogate  as  to  the  value  and  amount  of  such  property.  Qri 
the  22d  day  of  December,  1893,  the  surrogate  made  his  decree  in 
the  premises,  relieving  Mrs.  Graves'  interest  from  taxation,  but 
fixing  the  share  of  each  of  her  children  at  $23,019,  and  ordered 
that  the  executors  of  the  deceased  pay  to  the  treasurer  of  Erie 
county  the  sum  of  $8,055.65,  with  interest  on  the  same  at  the 
rate  of  six  per  cent  per  annum  from  the  28th^day  of  May,  1888, 
to  the  24th  day  of  March,  1891,  and  interest  on  tbe  same  from 
the  24th  day  of  March,  1891,  at  ten  per  cent  per  anqum?  On- 
the  24th  of  February,  1894,  the  executors  appealed  from  that  de- 
cree to  this  court,  and  the  appeal  was  argued  in  June  last 

Augusta  C.  Graves  was  not  a  child  of  the  deceased,  nor  had 
she  been  adopted  by  the  deceased  under  any  of  the  laws  of  this 
state ;  but,  for  more  than.ten  years  prior  to  the  death  of  the  dece- 
dent, she  had  stood  in  the  mutually  acknowledged  relationship  of 
a  parent  to  Mr^  Graves.  Mrs.  Graves  was  of  full  ace  when  cnap- 
ter  830  of  jtlie  laws  of  1873,  relating  to  adopting  children,  took 
effect,  and  was  not  entitled  to  inherit  under  chapter  703  of  the . 
Laws  of  1887,  giving  an  inheritable  quality  to  adopted  childrea 
The  appellants  contend  that  this  case  is  to  be  governed  by  chapter 
713  of  the  Laws  of  1887,  which  took  effect  June  25,  1887,  and 
not  by  chapter  899  of  the  Lj^ws  of  1892,  which  was  a  consolidation 
of  the  transfer  tax  laws,  and  repealed  all  prior  laws  upon  the  siib- 
ject,  with  a  saving  clause  in  the  twenty-fourth  section  as  to  any 
act  done  or  right  accruing  or  acquired,  or  liability,  penalty  or  for- 
feiture incurred,  prior  to  said  act  of  1892 ;  and  this  court  in  re 
Milne,  76  Hun,  328 :  59  St  Rep.  100,  and  the  court  of  appeals, 
in  re  Fainoeather,  148  N.  Y.  114;  62  St  Kep.  127,  have  sustained 
this  contention  in  which  we  concur. 

The  chief  contention  of  the  appellants  is  that,  under  the  act  of 
1387,  the  children  of  Mra  Graves  are  exempt  from  taxation  upon 
their  share  of  this  property  the  same  as  Mi's.  Graves  herself,  and 
while  those  children  aro  not  precisely  covered  by  the  terms  of  the 
statute,  and  it  was  the  manifest  intent  thereof  to  include  the  chil- 
dren of  persons  who  had  borne  the  mutually  acknowledged  rela- 
tion of  children  to  the  decedent,  as  well  as  such  persons.  This 
involves  a  careful  examination  of  the  statute  and  its  exemptions. 
By  section  1  of  chapter  713  of  the  Laws  of  1887  it  is  provided 
thata  toxof  five  per  cent  shall  be  imposed  on  every  hundred  dol-  - 
lars  of  the  clear  market  value  of  such  property  as  shall  ptiss  by 
will  or  the  intestate  laws  of  the  state  from  any  person  who  may 
die  seised  or  possessed  of  the  same,  or  any  interest  therein  or  in- 
come therefrom  which  shall  be  transferred  by  deed,  grant,  sale,  or 
gift,  made  or  intended  to  take  effect,  in  possession  or  enjoyment, 
after  the  death  of  the  grantor  or  bargainor,  to  any  person  or  per- 
sona, or  body  politic  or  corporate,  in  trustor  otherwise,  or  by  rea- 
son whereof  any  person  or  body  politic  or  corporate  shall  become 
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beneficially  entitled,  in  possession  or  expectancy,  to  any  property 
or  to  the  income  thereof,  "  other  than  to  or  for  the  use  of  his  or 
her  father,  |nother,  husband,  wife,  child,  sister,  the  wife  or  widow  ' 
of  a  son  or  the  husband  of  a  daughter  or  any  child  or  children 
adopted  as  such  in  conformity  with  the  laws  of  the  state  of  New 
York  or  any  person  to  whom  the  deceased  for  not.  less  than  ten 
years  prior  to  his  or  her  death  stood  in  the  mutually  acknowl- 
edged relation  of  a  parent  and  any  lineal  descendant  of  such  dece- 
dent born  in  lawful  wedlock,  or  the  societies,  corporations,  and  in- 
stitutions now  exempted  by  law  from  ta;5ation,  *  etc.  The  chil- 
dren of  Mrs.  Graves  certainly  do  not  come  within  any  of  the  ex- 
emptions above  set  forth,  unless  they  may  be  regarded  in  some 
manner  as  the  children  or  lineal  descendants  of  the  decedent 
*Upon'the  death  of  an  individual,  his  estate  reverts  to  the  state, 
and  inheritance  and  testamentary  disposition  are  the  exercise  of  a 
sovereign  power.  The  state  has  the  absolute  dominion  over  the 
estate,  and  taxes  can  be  levied  to  the  extent  of  that  dominion. 
Consequently,  whatever  passes  under  the  will  and  the  intestate 
laws  of  the  state,  above  the  amount  retained  by  the  state,  is  a- 
voluntary  gift,  and  a  person  claiming  exemption  from  taxation 
must  be  able  to  point  specifically  to  the  statute  creating  that  ex- 
emption.    The  exemption  will  not  be  inferred  or  assumed. 

The  children  of  Augusta  were  in  no  sense  the  children  of  the 
deceased.  Bouvier's  Law  Dictionary  defines  a  child  "  to  be  the 
son  or  daughter,^in  relation  to  the  father  or  mother,"  born  in 
lawful  wedlock,  o;*  within  such  a  competent  time  afterwards  as  to 
create  the  presumption  of  such  relation.  The  term  "child,"  in  its 
primary  and  commonly  understood  meaning,  designates  descend- 
ants in  the  first  degree,  and  does  not  include  grandchildren  or 
others.  Palmer  v.  Horn,  84  N.  Y.  621 ;  Magaw  v.  Field,  48 
id.  668;  Low  v.  Harmmy,  72  id.  414.  "The  term  'child' 
does  not,  ordinarily  and  properly  speaking,  comprehend  grand- 
children ;  yet  sometimes  that  meaning  is  affixed  to  it  in  cases  of 
necessity"  (6  Coke,  16) ;  and  the  cases  where  the  term  "  child  "  or 
"children"  is  sometimes  held  to  include  grandchildren  are  where 
the  circumstances  surrounding  the  bequest,  and  the  condition  of 
the  testator's  family,  and  peculiar  provisions  of  the  will  itself, 
afford  pei-suasive  evidence  tnat  the  testator  intended,  by  the  term 
"child  or  " children,"  to  include  grandchildren;  but  this  con- 
dition never  applies  to  stmngers  to  the  blood.  In  this  case  the 
children  of  Mrs.  Graves  are  strangers  to  the  blood  of  the  decedent 
It  cannot  be  claimed  that  they  are  in  any  sense  lineal  descendants, 
:or  those  descendants  come  in  a  direct  line  from,  and  are  of  the 
'  blood  of,  the  decedent. 

The  surrogate  held  that  Mrs.  Graves'  share  was  exempt  because 
of  the  mutually  acknowledged  relations  of  parent  and  child  that 
existed  between  her  and  the  deceased,  and  that  she  stood  upon 
that  special  exception  in  the  statute.  That  exception  in  no  manner 
embraces  her  children,  or  any  one  but  hersell  We  cannot  see 
upon  what  principle  this  contention  of  the  appellants  can  be  sus- 
tained, and  we  must  hold  with  the  learned  surrogate  in  this 
respect,  viz.  that  none  of  the  shares  of  the  children  of  Mrs.  Graves 
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is  exempt;  but  the  order  of  the  surrogate  taxing  them  must  be 
soatainea. 

The  appellants  further  contend  that  the  surrogate  erred  in 
directing  the  collection  of  interest  upon  the  respective  shares 
of  the  children.  We  are  favored  with  a  memorandum  of  the 
learned  surrogate  stating  his  conclusions  in  the  case,  in  which  he 
says: 

"  The  question  whether  this  case  should  be  decided  in  accord- 
ance with  the  above-mentioned  acts  (the  collateral  inheritance 
tax  acts  of  1885  and  1887),  or  Acts  1802,  ch.  899,  is  not  of  im- 
portance." 

At  that  time  the  decisions  in  iZe  Milne  and  Be  Fayerweather, 
mprcL,  had  not  been  announced,  and  the  surrogate  had  not 
therefore,  the  benefit  of  them  in  determining  this  question; 
but,  as  we  have  before  concluded,  the  act  of  1887  governs, 
and  by  section  4  of  that  act  (chapter  718  of  the  Laws  of  1887)  it 
is  provided : 

"All  taxes  imposed  by  this  act  unless  otherwise  herein  provided 
for,  shall  be  due  and  payable  at  the  death  of  the  decedent,  and  if 
the  same  are  paid  within  eighteen  months  no  interest  shall  be 
charged  and  collected  thereon,  but  if  not  paid,  interest  at  the  rate 
of  ten  per  cent  per  annum  shall  be  charged  and  collected  from 
the  time  said  tax  accrued.     *    *     *  " 

By  section  5  of  that  act  it  is  provided  : 

"  The  penalty  of  ten  per  cent  per  annum  imposed  by  section  4 
hereof,  for  the  nonpayment  of  said  tax,  shall  not  be  charged 
where  in  cases  by  reason  of  claims  made  upon  the  estate,  necessary 
litigation  or  other  unavoidable  cause  of  delay,  the  estate  of  any 
decedent  or  any  part  thereof  cannot  be  settled  at  the  end  of 
eighteen  months  from  the  death  of  the  decedent,  and  in  such 
cases  only  six  per  cent  per  annum  shall  be  charged  upon  the 
said  tax,  from  tne  expiration  of  said  eighteen  months  until  the 
cause  of  such  delay  is  removed." 

It  will  be  seen,  from  the  history  of  this  case,  above  given,  that 
there  has  been  such  litigation  and  other  unavoidable  causes  of 
delay  as  to  prevent  the  settlement  of  the  estate  and  an  adjust- 
ment of  the  rights  of  the  parties  herein,  substantially  from  the 
time  of  the  probate  of  the  will  of  the  decedent  to  the  present 
time,  and  there  is  reason  in  the  contention  of  the  appellants  that 
they  should  only  be  charged  with  interest  at  the  rate  of  six  per 
cent  from  the  expiration  of  eighteen  months  from  the  death  of 
the  decedent,  as  provided  in  section  5.  The  statute  designates 
the  ten  per  cent  requirement  as  a  penalty,  the  intent  being  to 
impose  it  where  the  delay  is  inexcusable,  and  for  that  reason  the 
parties  at  whose  property  the  collateral  inheritance  tax  is  aimed 
should  be  in  a  sense  punished.  It  seems  to  us,  from  the  history 
of  this  case,  that  no  penalty  should  be  imposed  for  the  delay 
which  has  occurred,  and  that  all  the  interest  which  the  shares  of 
the  children  of  Mrs.  Graves  should  be  compelled  to  pay  should 
be  the  six  per  cent  after  the  expiration  of  the  eighteen  months. 

The  decree  of  the  surrogate  of  Erie  county  should  be  affirmed, 
&r.  Rep.,  Yol.  LXX        37 
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with  the  modification  that  interest  should  be  paid  on  the  sum  of 
$8,055.65  at  the  rate  of  six  per  cent  per  annum  from  the  28th  day 
of  Novepiber,  1888,  until  the  same  is  paid.  As  neither  party 
has  wholly  succeeded  upon  this  appeal,  costs  oi  the  appeal  will 
not  be  allowed  to  either  party. 
All  coAcur* 

Matilda  Schneider,  Besp't,  v.  City  or  Rochester,  App'lt 

{Supreme  Court,  General  Term,  Fifth  Hepa^vient,  Filed  Oetober  16, 1896.) 

1.  Ck>NDEMNATION  PROCEEDINGS— CONSTITUTIONAL  LAW. 

Until  the  final  confirmation  of  the  repoYt  of  commissioners  in  condem- 
nation proceedings,  the  property  owners  acquire  no  vested  rights  in  awards 
made  to  them.  ^ 

2.  Sahb. 

The  charter  of  the  ci^  of  Rochester,  wherein  it  provides  that  the  city 
council  may  confirm  the  report  of  commissioners  appointed  by  the  court 
to  appraise  the  damage  resulting  to  an  owner  from  taking  his  property  for 
public  uses,  or  may  reject  it  and  order  another  appraisement  by  Uie  same 
or  new  commissioners,  does  not  violate  section  7,  article  1  of  the  stale 
constitution. 

8.  Same. 

Where  a  judicial  ofilcer  has  not  such  an  interest  in  a  cause  or  matter  as 
that  the  result  must  necessarily  affect  bis  personal  or  pecuniary  interest,  or 
where  his  interest  is  minute  and  he  has  so  exclusive  a  jurisdiction,  bv  con- 
stitution or  statute,  that  his  refusal  to  act  in  the  cause  or  matter  will  pre- 
vent any  proceeding  in  it,  he  may  act  so  far  as  there  may  not  be  a  failure 
of  remedy. 

Appeal  from  an  order^  enjoining  the  city  of  Bochester  from 

Sroceeding  to  have  commissioners  appointed  to  appraise  plaintiff's 
amages  by  reason  of  the  condemnation  of  certain  property  for 
street  purposes  in  said  city  of  Rochester. 

A.  J,  Kodenbeck^  for  app*lt ;  Eldiidge  L.  Adams  and  Waldo  T. 
Morse^  for  resp't 

Ward,  J. — The  plaintiff  is  the  owner  of  certain  re^l  estate  in 
the  city  of  Rochester,  which  the  city  sought  to  have  condemned 
in  opening  a  new  street  in  ther  city.  Pursuant  to  the  charter  of 
the  city,  the  common  council,  by  ordinance,  after  the  proper  pre- 
liminary proceedings,  determined  to  open  said  street,  and  to  take 
proceedings  to  have  the  property  of  the  plaintiff  condemned  for 
that  purposa  The  city  charter  provided  that  the  common 
council  or  city  attorney  should  cause  to  be  published  for  ten 
days,  in  a  daily  newspaper  published  in  said  city,  a  notice  specify- 
ing and  descrioing  the  lands,  or  right  or  easement  therein,  desired, 
necessary  for  the  street,  and  the  portion  of  the  city  deemed  to  be 
benefited  by  reason  thereof,  and  that  an  application  would  be 
made  to  the  county  court  of  Monroe  county,  or  to  a  special  term 
of  the  supreme  court  to  be  held  in  the  Seventh  judicial  district, 
at  a  time  to  be  specified  in  such  notice,  for  the  appointment  of 
commissioners  to  ascertain  and  appraise  the  compensation  which 
the  owners,  tenants,  or  occupants  of  such  lands,  or  persons 
interested  therein,  desired  to  be  taken,  will  be  entitled  to  for  the 
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sama  The  commoD  council  or  city  attorney  should  also,  at  least 
ten  days  before  the  time  named  for  such  application,  cause  a 
notice  to  be  served  on  each  of  Ihe  owners  of  the  premises,  etc.,  to 
be  taken,  who  were  residen^ts  of  said  county,  provided  that  the 
fact  of  such  residence  be  known  or  can  by  reasonable  diligence  be 
ascertained,  or  upon  the  occupants  of  saia  premises,  either  person- 
ally or  by  leaving  the  same  at  their  several  places  of  abode.  At 
the  time  specifiea  in  said  notice,  or  at  such  adjourned  time  as  the 
court  might  direct,  the  court  should  appoint  not  more  than  five, 
nor  less  than  three,  commissioners  of  appraisal,  who  should  be 
freeholders  of  the  city,  and  not  interested  in  any  of  the  land  sought 
to  be  taken,  nor  of  kin  to  any  owner  or  occupant  thereof.  The 
charter  further  provided  that  the  commissioners,  after  taking  the 
oath  prescribed  by  the  twelfth  article  of  the  constitution,  should 
give  public  notice,  publish  daily,  for  ten  days,  in  at  least  one  of 
the  daily  newspapers,  authorized  to  publish  corporation  notices,  of 
the  time  when,  and  the  place  where,  they  should  meet  to  enter 
upon  their  duties.  At  such  time  they  should  proceed  to  view  the 
lands  and  premises  proposed  to  be  taken,  hear  the  proofs  and  alle- 
gations of  the  parties,  and  after  the  testimony  was  closed  they 
should  appraise  the  damage  which  the  owner  or  the  person  inter- 
ested in  the  premises  to  w  taken  for  such  public  impi'ovent  sus- 
tained thereby.  The  commissioners  should  make  their  report  to 
the  common  council  of  the  city,  describing  the  property  taken, 
and  stating  the  amount  of  damages.    The  charter  further  provided : 

*'  Upon  the  filing  of  such  report  the  said  common  council  shall 
assign  a  time  for  hearing  objection  to  the  confirmation  thereof  and 
at  the  time  assigned  shall  hear  the  allegations  of  all  persons  inter- 
ested and  may  take  proof  in  relation  thereto  from  time  to  time  and 
shall  confirm  the  said  report  or  may  set  the  same  aside  and  refer 
the  matter  to  the  same  or  "new  commissioners  to  be  appointed  by 
said  court  as  before  who  shall  thereupon  proceed  as  hereinbefore 
provided,  but  the  common  council  may  set  aside  said  report  and 
abandon  said  improvement  at  any  time  before  the  final  confirma- 
tion of  the  assessment  roll  hereii>after  mentioned."  And  "if  such 
report  is  not  appealed  from  in  thirty  days  as  hereinafter  provided 
or  whenever  such  report  is  finally  confirmed  the  common  council 
may  take  the  lands  and  premises  or  rights  or  easements  specified 
in  the  report  of  such  commissioners  and  which  have  been  deter- 
mined by  the  common  council  to  be  necessary  for  such  improve- 
ment on  paying  the  amount  of  damages  or  compensation  awarded 
to  the  owners  (etc.),  less  the  amount  of  any  assessment  made 
against  such  owner  or  occupant  or  depositing  the  same  in  some 
hank  in  Rochester  to  the  credit  of  the  person  to  whom  the  same 
is  awarded." 

And  when  such  award  was  paid  the  city  should  become  vested 
with  the  title  to  the  lands  taken.  And  the  charter  farther  declared 
that  any  lands  thus  acquired  by  the  city  "  shall  be  deemed  to  be 
acquired  for  public  use."  The  charter  further  provided  for  an 
appeal  by  the  party  aggrieved,  within  thirty  days  after  such  con- 
firmation, to  the  supreme  court,  from  the  report  and  determination 
of  the  commissioners,  which  appeal  should  stay  proceedings  up(>n 
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the  giving  of  a  bond  specified  by  the  statute,  and  the  appeal 
should  be  heard  by  any  general  or  special  term  in  the  seventh 
judicial  district.  If  heard  by  the  special  term,  an  appeal  from  its 
order  might  be  taken,  within  ten  days,  to  the  general  term. 

In  pursuance  of  the  authority  thus  given  by  the  charter,  on  the 
18th  aay  of  January,  1894,  the  county  court  of  Monroe  county, 
upon  due  notice,  appointed  three  commissioners,  that  were  quali- 
lied  by  the  siatutp  as  such,  to  appraise  the  damages,  and  the  com- 
pensation of  the  owners,  for  taking  the  lands,  necessary  for  such 
streeta  The  commissioners  duly  proceeded,  after  giving  the  notice 
required  by  the  statute,  and  appraised  the  damages  of  the  plaintifE 
at  $40,000.  Their  report  was  presented  to  the  common  council 
on  the  29th  day  of  March,  1894,  and  the  council  fixed  the  8d  of 
April  following,  as  the  time  of  hearing  objections  to  the  confirma- 
tion of  the  report ;  and  at  such  time,  it  being  a  regular  meeting 
®f  the  common  council,  the  report  was  presented  for  action.  The 
plaintiff  was  present  No  allegations  were  made  against  the  con- 
firmation of  the  report,  except  by  the  city  attorney  of  Rochester, 
who  made  objections.  The  common  council  refused  to  confirm 
the  report,  but  resolved  that  it  be  set  aside,  and  referred  back  to 
new  commissioners,  to  be  appointed  by  the  Monroe  county  court, 
as  provided  by  the  city  charter,  and  the  city  attorney  was  directed 
to  make  the  necessary  application.  In  attempting  to  carry  out 
that  purpose,  the*  defendant  was  enjoined  from  proceeding  therein 
by  an  order  of  the  special  term  of  Monroe  county,  and  an  appeal 
from  that  order  brings  the  question  before  us  that  we  will  pro- 
ceed to  consider. 

We  are  favored  with  an  opinion  from  the  learned  judge  who 
granted  the  order  at  special  term,  in  which  the  reasons  for  the 
order  are  stated,  and  those  reasons  ai«  supplemented  by  the  points 
of  the  learned  counsel  for  the  respondent  They  are,  in  effect, 
that  the  plaintiff  had  a  vested  interest  in  the  award  made  by  the 
commissioners,  and  had  the  right  to  have  it  enforced ;  that  the 
provision  of  the  charter  permitting  the  common  council  to  set 
aside  the  report,  and  to  take  proceedings  for  the  appointment  of 
new  commissioners,  was  in  violation  of  article  1,  section  6  of  the  state 
constitution,  which  provides  that  "  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law,  nor  shall 
private  property  be  taken  for  public  use  without  just  compensa- 
tion," and  that  inasmuch  as  the  constitution  provides  (article  1, 
§  7)  that,  when  private  property  shall  be  taken  for  public  use, 
compensation  shall  be  made  therefor,  which  compensation  shall 
be  ascertained  by  a  jury,  or  by  not  less  than  three  commissioners, 
appointed  by  a  court  of  record,  as  prescribed  by  iaw,  and  the 
power  having  been  executed  in  the  methods  prescribed  by  the 
constitution,  it  was  spent,  and  neither  another  nor  successive  com- 
missions could  be  appomted  at  the  instance  of  the  defendant;  that 
to  permit  the  appointment  of  successive  commissions,  and  the 
securing  of  successive  awards,  to  be  in  turn  rejected  until  one 
was  obtained  satisfactory  to  the  defendant,  was  an  oppression 
which  violated  the  spirit  of  the  constitution,  and  coulci  not  be 
sustained. 
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It  will  be  seen,  therefore,  that  a  grave  question  is  presented, 
which  requires  our  careful  consideration.  The  duty  of  the  court 
in  passing  upon  the  constitutionality  of  the  act  of  a  legislative 
branch  of  oqr  state  government  cannot  be  better  stated  than  to 
quote  from  the  opinion  of  the  learned  judge  at  special  term  in 
which  he  says,  "The  court  should  not  hastily,  nor  without  careful 
deliberation,  declare  a  statute  unconstitutional,"  and  then  quotes 
from  People  v.  Albertsouy  55  N.  Y.  54 : 

"A  law  which  has  received  the  sanction  of  the  legislature,  and 
the  approval  of  the  executive,  should  only  be  held  void,  as  repug- 
ant  to  the  constitution,  when  the  repugnancy, is  clearly  demon- 
strated. There  should  be  no  reasonable  doubt  of  the  unconstitu- 
tionality of  the  statute,  before  it  should  be  annuled  by  judicial 
action.* 

The  legislature,  in  the  domain  of  legislation,  is  supreme,  except 
as  limited  by  the  constitution  of  the  general  or  state  government 
He  who  assails  the  statute  as  unconstitutional  must  be  able  to  point 
unerringly  to  the  constitutional  prohibition.  Before  the  plaintiff 
can  complain,  she  Vnust  have  a  vested  ri^ht  in  the  award  of  the 
commissioners,  or  at  least  in  the  proceaure  creating  it  The 
decisions  of  the  courts  of  this  state  are  uniform  to  the  effect  that, 
until  the  final  confirmation  of  the  report  of  commissioners  in  such 
cases,  the  property  owners  acquire  no  vested  rights  in  awards 
made  to  them.  -In  re  Oanal  street^  1 1  Wend.  154 ;  In  re  Anthony 
street,  20  id.  618 ;  In  re  Department  of  Public  Parks.  60  N.  Y. 
319;  People  v.  President,  etc,  of  Brooklyn,  1  Wend.  318;  Corpora- 
Hon  of  New  York  v.  Mapes,  6  Johns.  Ch.  49;  Martin  v.  mayor, 
etc.,  of  Brooklyn,  1  Hill,  545. 

In  Corporation  of  New  York  v.  Mapes^  supra,  the  corporation 
sought  to  restrain  the  landowner  from  making  improvements 
upon  the  premises  sought  to  be  taken.  The  injunction  was 
refused,  ana  the  chancellor  says : 

"Perhaps  the  better  opinion  is  that  the  corporajtion  is  not 
bound  to  go  on,  but  may  recede,  and  abandon  its  plain,  at  any 
time  before  the  commissioners  of  assessment  shall  have  reportea, 
and  their  report  shall  have  been  confirmed." 

In  re  Commissioners  of  Washington  Park,  56  N.  Y.  144,  the 
court,  Kapallo,  J.,  reviewed  the  question  with  his  usual  clear- 
ness, saying: 

*'  There  is  a  strong  equity  in  the  claim  made  by  the  appellants 
that  the  election  to  take  their  property,  when  once  exercised  in 
such  a  manner  as  to  bind  the  owners,  shall  be  equally  binding 
upon  those  who  are  empowered  and  elect  to  take  it,  and  the 
owners  should  not  be  exposed  to  repeated  application  for  this 
purpose,  which  might  result  in  not  only  keeping  them  in  per- 
petual ownership,  but  might  enable  the  other  party  to  abuse  the 
power  intrusted  to  it,  by  repeatedly  making  and  witlidrawing 
application,  until  it  shall  obtain  an  appraisal  satisfactory  to  itself, 
and  thus  deprive  the  owners  of  their  just  compensation  for  their 
property,  which  is  guaranteed  to  them  by  the  constitution  of  the 
state.'' 

In  answer  to  the  equitable  consideration  above  quoted,  which 
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is  substantially  the  argument  of  the  respondent  hei*e,  Judge 
Rapallo  says :  . 

*'  On  the  other  hand,  it  must  be  considered  whether  the  appre- 
hension of  sach  an  abuse  of  power  is  sufficient  ground,  in  the 
case  of  a  public  improvement  carried  on  by  public  officers,  to 
absolutely  preclude  them  from  discontinuing  their  proceedings 
on  discovering  that  the  expense  involved,  and  which  is  to  be 
defrayed  by  the  public,  or  oy  assessment  upon  other  property 
owners,  would  exceed  the  benefit  to  be  derived  from  the  improve- 
ment" 

And  after  stating  that  the  English  courts  sustain  the  position 
contended  for  by  the  property  owners  in  that  case — that  the  corpo- 
ration, having  elected  to  take  the  property  for  the  public  purp(^ 
could  not  recede — the  court  of  appeals  proceeds  to  asseri  the  doc- 
trine that — 

*'A  long  series  of  decisions  having  established  that  in  these 
street  oases  the  corporation  may  be  permitted  to  discontinue  pro- 
ceedings at  any  time  before  rights  resulting  therefrom  have  be- 
come vested  in  the  property  owners,  they  further  hold— xiifforing 
in  this  respect  from  the  English  cases — that  no  such  rights  are 
vested  until  the  report 'or  the  commissioners  is  finally  confiiTned, 
and  there  is  final  award  in  the  nature  of  a  judgment  in  favor  of 
the  property  owners  for  their  compensation." 

In  that  case  (66  N.  Y.,  supra)  the  commissioners  of  appraisal 
hud  met,  and  ap[)rai9ed  the  property,  and  had  announced  their 
determination,  in  several  cases;  and  then  the  corporation  insti- 
tuted the  proceeding  for  leave  to  discontinue  the  condemnation 
proceeding,  and  succeeded.  The  statute  in  this  case,  however, 
seth  the  question  at  rest,  as  it  does  not  permit  the  city  to  inter- 
fere with  the  possession  of  the  landowner,  or  vest  any  title  in  the 
city  until  the  compensation  is  paid.  The  policy  of  permitting 
the  abandonment  of  proceedings,  or  of  appointing  new  commis- 
sioners, in  such  cases,  was  inaugurated  early  in  the  history  of  his 
state.  Section  178  of  the  Laws  of  1813,  relating  to  New  York 
city,  provides,  in  this  respect,  that : 

**  Upon  the  coming  in  of  the  said  report  signed  by  the  commis- 
sioners or  any  two  of  them,  the  said  court  shall  by  rule  or  order, 
after  hearing  any  matter  which  may  be  alleged  against  the  same, 
either  confirm  the  said  report  or  refer  the  same  to  the  same  com- 
missioners for  revisal  and  correction,  or  to  new  commissioners,  to 
be  appointed  by  the  said  court,  to  re-consider  the  subject  matter 
thereof,"  etc. 

And  in  the  Consolidated  Laws  relating  to  New  York  city,  in 
section  1003,  it  is  provided  that,  as  to  laying  out  and  opening 
certain  streets  and  avenues  in  the  city,  the  board  of  street  opening 
of  tlie  city  was  authorized  to  discontinue  ftny  and  all  legal  pro- 
ceedings t^ken  for  laying  out  streets — 

"At  any  time  l)efore  the  confirmation,  of  the  report  of  the  com- 
missionere  of  estimate  and  assessment  in  such  proceedings,  if,  in 
the  opinion  of  said  boa!*d,  the  public  interests  require  such  dis- 
continuance, nn<1  with  power  to  cause  new  proceedings  to  be 
taken  in  such  ca^es  for  the  appointment  of  new  comnrisdiotiers.'* 
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The  constitutional ity  of  these  new  provisions  never  seems  to 
have  been  assailed  by  the  courts. 

By  chapter  360  of  the  Laws  of  1867  (section  25),  the  trustees  of 
the  village  of  Rhinebeck  were  vested  with  a  similar  authority  to 
that  of  the  common  council  of  the  city  of  Rochester,  in  regard  to 
laying  out,  extending,  eta,  streets  and  alleys  in  the  village.  Upon 
the  coming  in  of  the  report  of  the  commissioners  of  assessment  of 
damages,  the  trustees  were  empowered  to  annul  the  same,  or 
^*  they  shall  refer  the  matter  back  to  the  same  commissioners,  or 
to  three  others  to  be  appointed  on  their  application,  without 
further  notice  by  some  court  of  record."  The  constitutionality 
of  this  provision  came  before  the  court  of  appeal  in  lie  Livingston 
street,  82  N.  Y.  621,  where  the  precise  question  as  to  the  appoint- 
ment of  a  second  commission  after  the  report  of  the  fii^t,  and 
before  the  confirmation  had  taken  place,  was  passed  upon,  and 
the  court  held  the  act  constitutional,  which  would  seeto  to  dis- 
pose of  the  respondent's  contention  in  that  regard.  The  land  of 
the  respondent  cannot  be  taken,  except  upon  payment  of  compen- 
sation to  be  finally  fixed.  Until  the  confirmation  of  the  report 
of  the  commissioners,  or  of  some  commissioners,  the  proceedings 
are  incomplete  and  initatory,  and  there  is  no  invasion  of  the  land- 
owner s  possession ;  and  the  statute  provides  for  notice  to  him  of 
the  appointment  of  every  commission,  and  of  its  sessions,  so  that 
he  has  his  day  in  court  in  all  important  proceedings  which  have 
reference  to  his  property.  The  commissioners  are  not  appointed 
by  either  party  to  the  proceeding,  but  by  the  court  The  scheme 
of  the  statute  seems  to  be  that  the  corporation,  representing  the 
whole  people  of  the  municipality,  the  property  owner,  the  tax- 

Eayer,  and  the  interest  involved  in  public  improvements,  shall  not 
e  bound  by  the  action  of  the  first  commission,  if  that  action  be 
arbitrary,  unjust,  or  award  excessive  damages,  either  through  mis- 
take, ignorance,  or  corruption.  A  corrective  power  exists  in  the 
court,  not  only  on  the  application  for  the  appointment  of  commis- 
sioners, but  on  appeal 

The  plaintiflE  claims  that  this  proceeding  may  deprive  her  of 
her  property  without  due  process  of  law.  This  provision  of  the 
constitution  does  not  require  legal  proceeding  according  to  the 
coarse  of  the  common  law,  nor  must  there  be  a  personal  notice 
to  the  person,  whose  property  is  in  question.  It  is  sufficient  that 
if  a  kind  of  notice  is  provided  by  wliich  it  is  reasonably  probable 
tliat  the  party  proceeded  against  will  be  appraised  of  what  is 
^oing  on,  and  an  opportunity  offered  him  to  defend  (Happy  v. 
Afosher,  48  N.  Y.  313) ;  and  the  legislature  has  the  rignt  to  take 
away  a  particular  form  of  remedy,  and  give  a  new  one  {People  v. 
Board  of  Supervisors,  70  N.  Y.  228;  Stuart  v.  Palmer,  74  id.  188; 
In  re  Estate  of  Carry,  25  Hun,  321). 

The  contention  of  the  plaintiff  that,  commissioners  having  been 
once  appointed  and  having  acted,  the  power  was  spent,  under  the 
constitution  (article  1,  §  7),  which  provides  for  the  appointment 
of  not  less  than  three  commissioners  to  appraise  the  damages, 
cannot  be  sustaind.  The  constitution  requires  that  they  shall  be 
appointed  by  a  court  of  record  as  required  by  law.     We  see 
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nothing  in  this  provision  to  prevent  the  appointment  of  a  second 
commission,  if  the  law  so  provides,  if  they  are  of  the  requisite 
number  and  appointed  by  tne  proper  authority.  It  is  a  matter  of 
constant  practice  by  the  courts  to  set  aside  the  action  of  the  com- 
missioners of  appraisal  and  appoint  new  onea  In  the  familiar 
proceedings  to  lay  out  highwavs,  and  to  assess  damages  for  taking 
the  land  of  the  owners  through  which  the  highway  is  laid  out,  the 
county  court  may  appoint  successive  commissioners,  until  it  is 
satisfied  that  the  statute  has  been  complied  with.  Section  89  of 
the  highway  law  (chapter  568,  Laws  1890).  In  actions  of  eject- 
ment,— triable,  by  statute  and  under  the  constitution,  by  a  jury, — 
after  a  verdict  for  the  plaintiflE  the  defendant  may  take  a  new 
trial,  as  of  course,  upon  payment  of  costs,  under  section  1625  of 
the  Code  of  Civil  Procedure.  Certainly  the  vested  right  of  a 
plaintiff  in  ejectment  to  a  verdict  recovering  real  estate  is  as  great 
as  the  vested  right  of  a  landowner  in  an  unconfirmed  report  of 
commissioners  to  assess  damages.  We  entertain  no  doubt  of  the 
power  of  the  court  to  appoint  this  second  commission.  If  the 
statute  authorizing  it  be  oppressive  and  unjust,  it  is  not  for  the 
court  to  do  awav  with  it  by  judicial  action,  unless  it  violates  the 
constitution.  The  remedy  of  a  party  complaining  of  such  a 
statute  is  to  apply  to  the  legislature,  and  not  to  the  court  Nor  is 
there  any  force  in  the  position  that  the  charter  makes  the  city  a 
judge  in  its  own  case,  in  the  proceedings  to  assess  damages,  be- 
cause the  common  council  has  power  to  reject  an  appraisal  as  well 
as  confirm  it  The  common  council,  it  is  true,  in  a  sense,  repre- 
sents the  city,  but  it  is  charged  with  public  duties.  Its  memberB 
have  no  pecuniary  interests  in  the  result  of  the  proceedings  to  ap- 
praise damages,  any  more  than  any  other  citizen.  The  common 
council  did  not  appoint  the  commissioners,  as  we  have  seen,  and 
it  is  not  to  be  assumed  that  the  courts  will  appoint  commissioners 
at  any  stage  of  the  proceedings  that  would  not  perform  their 
duties.  Nor  are  we  to  assume  that  the  common  council,  in  the 
discharge  of  its  duties,  would  persist  in  rejecting  appraisals,  to 
any  unreasonable  extent,  because,  until  an  appraisal  is  confirmed, 
the  purpose  of  the  common  council  in  taking  the  lands  for  public 
pur|)oses  cannot  be  accomplished.  Our  judicial  history,  as  far  as 
our  investigation  discloses,  fails  to  show  any  abuse  of  the  power 
in  the  court  to  appoint  more  than  one  commission.  In  condemna- 
tion proceedings,  three  separate  commissions  were  appointed  to 
one  matter.  See  In  re  Corporation  of  City  of  New  York,  18  Johns. 
507.  The  legislature,  in  its  discretion,  has  clothed  these  officers 
with  this  duty,  and  it  can  be  exercised  by  no  other  person  or 
tribunal.  The  duty  must  be  performed  by  the  common  council, 
or  not  performed  at  all.  Even  in  case  of  a  judicial  officer,  where 
he  has  not  such  an  interest  in  a  cause  or  matter  as  that  the  result 
must  necessarily  affect  his  personal  or  pecuniary  interest,  or 
where  his  interest  is  minute  and  he  has  so  exclusive  a  jurisdiction, 
by  constitution  or  statute,  that  his  refusal  to  act  in  the  cause  or 
matter  will  prevent  any  proceeding  in  it,  he  may  act  so  far  as 
there  may  not  be  a  failure  of  remedy.  In  re  Ryera,  72  N.  Y.  1, 
and  cases  cited.     Many  other  public  officers   are   required    by 
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statute  to  pass  upon  matters  involving  their  own  pecuniary  inter- 
ests. A  town  assessor  takes  part  in  assessing  his  own  property. 
Members  of  boards  of  supervisors  and  town  auditors  pass  upon 
their  own  accounts.  In  re  Byers^  72  N.  Y.  14,  15.  Nor  does  the 
forming  of  an  opinion  as  to  the  matter  in  hand  disqualify  the 
members  of  a  common  council  of  a  city  from  discharging  a  duty 
imposed  upon  them  by  statute.  People  v.  Common  Council  of  City 
ofA^jbum,  85  Hun,  607;  67  St  Rep.  8. 

These  views  lead  to  the  conclusion  that  the  statute  referred  to 
is  not  in  violation  of  the  constitution,  that  the  proceeding  com- 
plained of  was  a  valid  and  leeal  one,  and  that  the  preliminary  in- 
junction should  be  dissolved.  The  order  for  such  injunction 
should  be  reversed,  but  without  costs  to  either  party. 

All  concur,  except  Lewis,  J.,  not  voting. 


William  S.  Willums,  Appit,  v.  Robert  Lindblom  et  al^ 

Kes'pts. 

(Supreme  Oaurt,  Oenerdl  Term,  JKrat  Depa/rtment,  Filed  November  15, 1896.} 

1.  Appeal— Record. 

A  Judgment  on  the  report  of  a  referee,  appointed  to  state  accounts,  can- 
not be  reviewed  unless  all  the  evidence,  or  the  substance  thereof,  appears 
in  the  record. 

2.  EVIDENCB— FOREIOK  JTUDOMENT. 

A  judgment  of  a  foreif^n  state,  in  an  equitable  action,  is  admissible  in 
evidence,  though  the  testimony  referred  in  the  report  of  the  master  does 
not  accompany  the  record,  where  it  is  certified  as  a  complete  transcript  of 
the  record,  and  it  is  not  shown  that  in  such  state  evidence  taken  by  the 
master  forms  part  of  the  judgment  record. 

Appeal  from  an  order,  on  confirming  the  report  of  a  referee  ap- 
pointed to  assess  damages  and  from  a  judgment  enter  on  said  re- 
port an  order. 

This  action  was  begun  June  17,  1890,  for  an  accounting  be- 
tween partners,  and  was  referred  to  a  referee  to  hear  and  deter- 
mine. Upon  his  report  a  judgment  was  recovered  September  2, 
1892,  in  favor  of  the  plaintiff  and  against  the  defendant  Robert 
Lindblom  and  Nathan  G.  Miller  for  $63,705.16,  from  which  judg- 
ment Lindblom  appealed  to  this  court,  where  March  27,  1893,  the 
judgment  was  reversed,  a  new  trial  granted,  and  Adrian  H.  Joline 
appointed  a  referee  to  hear  and  deteimine  the  action.  68  Hun, 
173;  22  N.  Y.  Supp.  678.  May  6,  1893,  the  plaintiff  appealed  to 
the  court  of  appeals  from  the  order  granting  a  new  trial,  giving  the 
stipulation  required  by  the  subdivision  1  of  section  191  of  the 
CoKie  of  Civil  JProcedure.  June  5,  1894,  the  order  was  affirmed 
by  the  court  of  appeals,  and  a  judgment  absolute  rendered  against 
the  plaintiff,  with  costs.  142  N.  Y.  682;  60  St  Rep.  872.  June 
8,  1894,  the  judgment  of  the  cpurt  of  appeals  was  made  the  jadg- 
of  the  supreme  court  June  18,  1894,  Adrian  H.  Joline  was  ap- 
pointed a  referee  **to  take  and  state  an  accountupon  the  affirma- 
St.  Rep  ,  Vol.  LXX.        88 
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live  claim  of  said  defendant  against  plaintiff  as  upon  plaintiff's  de- 
fault, and  to  take  such  evidence  and  such  proceedings  herein  as 
may  be  requisite  to  render  effectual  said  judgment,  and  report 
same  to  this  court"  November  2, 1894,  the  plaintiff  moved  in  the 
court  of  appeals  to  be  allowed  to  withdraw  his  appeal,  or  for  a  re- 
argument  of  the  case,  which  was  denied.  143  N.  Y.  676;  63  St  Rep. 
93.  The  partnership  out  of  which  this  litigation  arose  was  formed 
June  21,  1888,  by  Robert  Lindblom,  Nelson  Van  Kirk,  Nelson  G. 
Miller,  and  William  S.  Williams,  who  entered  into  a  written  con- 
tract by  which  they  formed  a  limited  partnership,  under  the  laws 
of  the  state  of  Illinois,  under  the  firm  name  of  Robert  Lindblom 
&  Co.  I'he  partnership  was  to  begin  July  1,  1883,  and  end  June 
30,  1885.  It  was  provided  that  the  principal  office  and  place  of 
business  of  the  firm  should  be  in  Chicago,  III.,  and  that  there 
should  be  a  branch  office  in  the  city  of  New  York.  After  the 
termination  of  the  partnership,  and  on  the  12th  of  March,  1886, 
Robert  Lindblom  began  an  equitable  action  in  the  superior  court  of 
Cook  county.  111.,  in  which  action  all  of  the  partners  appeared  and 
answered.  In  this  action  a  trial  Was  had,  which  resulted  in  a  judg- 
ment, entered  October  24,  1894,  which  adjudged  and  decreed, 
among  other  things,  the  following :  **It  is  therefore  ordered,  ad  - 
judged,  and  decreed  that  the  defendants  Nathan  G.  Miller  and 
William  S.  Williams  pay  to  the  complainant,  Robert  Lindblom, 
the  sum  of  $12,410.49  within  three  days  from  this  date ;  that  the 
said  defendants  Nathan  G.  Miller  and  William  S.  Williams  pay 
to  Robert  Lindblom,  as  administator  of  the  estate  of  Nelson  van 
Kirk,  deceased,  the  sum  of  $4,180.99  within  three  days  from  this 
date;  that  the  defendant  Nathan  G.  Miller  pay  to  the  said  William 
S.  Williams  the  sum  of  $17,909.10  within  thi-ee  days  from  this 
date  ;  that  all  such  sums  so  decreed  to  be  paid  as  aforesaid  shall 
bear  lawful  interest  thereon  from  this  day  until  paid  ;  that  the  costs 
of  this  suit,  to  be  tax«d  by  the  clerk  of  this  court,  be  paid  by  the 
said  Nathan  G.  Miller  and  William  S.  Williams  jointly,  and  in 
default  of  the  said  payments,  as  herein  provided,  that  execution 
issue  therefor."  On  the  assessment  of  the  damages  before  the  re- 
feree in  the  action  at  bar  this  judgment  was  offered  and  received 
in  evidence.  January  22,  1895,  the  referee  reported  that  Robert 
Lindblom  was  entitled  to  recover  against  the  plaintiff  $12,582.72. 
To  this  report  the  plaintiff  filed  exceptions,  which  were,  March  11, 
1895,  overruled,  the  report  confirmed,  and  on  the  next  day  a  judg- 
ment was  entered  pursuant  to  said  order.  From  this  judgment 
and  this  order  this  appeal  is  taken. 

John  Murray  Mitchell^  for  app'lt ;  Linus  A,  Qouldj  for  resp'ta 

PoLLETf,  J. — The  record  is  very  defective  on  which  we  are 
asked  to  reverse  the  order  of  the  special  term  confirming  the  re- 
feree's report  and  the  judgment  entered  thereon.  If,  as  the  appel- 
lant insists,  we  are  to  review  the  judgment  entered  on  a  report  of 
a  referee  appointed  to  hear  and  determine  an  action,  the  answer  is 
that  a  case  has  not  been  made  and  settled  by  the  referee,  as  pro- 
vided hy  section  997  of  the  Code  of  Civil  Procedure.  "In  refer- 
ence other  than   for  the  trial  of  the  issues  in  action.  "*  *  *  the 


Digitized  Dy  ^ 


jOOglc 


Sup.Ct]  Williams  v.  Lindblom  et  aL  299 

testimoay  of  the  witnesses  shall  be  signed  by  them  and  the  report 
of  the  referee  shall  be  filed  with  the  testimony."  Gen.  Rule  30. 
The  testimony  contained  in  the  record  does  not  purport  to  have 
been  signed  by  the  witnesses,  and,  besides,  the  order  confirming 
the  referee*8  report  and  overruling  the  exceptions  thereto  recites 
that  it  was  maae  on  the  **testimony  taken,"  and  other  papers  not 
necessary  to  be  referreci  to  here.  At  pages  190  and  191  oi  the  rec- 
ord it  appears  that  both  parties  read  from  the  former  appeal  book 
a  mass  of  testimony  given  by  witnesses  on  the  trial  of  tne  action.  - 
None  of  this  evidence  is  contained  in  the  present  record,  the  sub- 
stance thereof  is  not  stated,  nor  is  any  reason  given  why  it  is  not 
contained  in  the  record.  An  assessment  of  damages  is  reviewable 
on  the  merits  only,  and  not  on  technical  exceptions ;  and  on  a  rec- 
ord like  the  one  before  us  the  merits  cannot  be  reviewed.  Besides, 
on  appeal  from  one  order  the  record  on  which  the  order  was  made 
shoula  be  presented  to  this  court,  unless  some  part  of  it  is  omitted 
by  the  sanction  of  the  special  term.  It  "we  could  overlook  all  of 
these  defects,  and  consider  this  case  on  the  merits,  we  should  find 
no  ground  for  reversing  the  order  and  the  judgment  We  agree 
with  the  learned  referee  that  the  Illinois  judgment  was  binding  on 
the  parties  as  to  the  state  of  the  partnership  accounts  and  as  to  the 
amount  due  by  and  to  each  partner.  When  this  foreign  judgment 
record  wasoffered  in  evidence  it  was  objected  to  by  the  plaintiflE  on 
the  grounds :  "(1)  Not  alleged  in  the  pleadings  ;  (2)  not  complete 
record."  The  answer  of  defendant  Lindblom  in  this  action  was  veri- 
fied April  2,  1890,  more  than  two  vears  before  the  recovery  of  the 
Illinois  judgment,  and  he  was  not  bound  to  plead  it  by  a  supple- 
mental answer  as  a  bar  to  this  action,  but  had  the  right  to  use  it 
as  evidence  of  the  amount  due  him,  so  as  to  recover  a  judgment  in 
this  state  for  thtt  amount  There  is  no  evidence  before  us  that  the 
exemplified  copy  is  not  a  true  copy  of  the  whole  of  the  judgment 
recori  The  clerk  of  the  court  in  which  the  judgment  was  recov- 
ered certifies  **the  above  and  foregoing  to  be  a  true,  perfect, 
and  complete  transcript  of  the  record."  In  the  master's  report 
to  the  court  it  is  recited  that  the  testimony  of  certain  witnesses  and 
certain  documentary  evidence  are  herewith  returned  as  a  part  of 
this  record.  This  is  the  omission  of  which  the  plaintiflE  complaina 
There  is  nothing  to  show  that  the  evidence  taken  by  the  master  in 
chancery  in  an  equitable  action  in  Illinbis  forms  part  of  a  judg- 
ment record  in  the  action.  Under  the  practice  in  the  court  of 
chancery  in  this  state,  the  evidence  returned  by  the  master  and  re- 
ferred to  in  his  report  did  not  form  part  of  the  judgment  record, 
and  such  is  the  rule,  in  England,  and  so  we  think  the  plaint- 
iff's exceptions  to  the  admission  of  the  judgment  roll  unten- 
able. 

It  was  proper  to  grant  an  additional  allowance  in  the  action. 
There  haa  been  a  trial  of  the  issues  of  fact,  and  when  the  judg- 
ment entered  upon  that  trial  was  reversed  the  question  of  costs 
W:is  expressly  reserved  to  abide 'the  final  award  of  costs.  The 
orders  of  June  8  and  June  18, 1895,  are  not  appealed  from.  An 
examination  of  all  the  plaintiflE's  exceptions  leads  us  to  the  con- 
closion  that  they  would  be  found  to  be  without  merit  if  they   had 
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been  presented  to  us  on  a  proper  case,  and  that  the  result  would 
have  been  the  same  as  now. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur. 


Francis   Higgins,   as  Receiver,  etc.,   Resp't,   v.  Charles   C. 

WORTHINGTON,   App'lt 
{Supreme  Geiurt,  General  Term,  Firet  Department,  Filed  November  15,  1895.) 

1.  Banks— Set— 0pp. 

A  person,  liable  to  an  insolvent  bank  as  indorser  of  a  note  held  by 
it,  may  set  off  deposit  accounts  assigned  to  him  between  the  suspension 
by  the  bank  and  the  commencement  of  an  action  lor,  and  resulting  in,  its 
dissolution  and  appointment  of  a  receiver. 

2.  Same— Inbolvency— Pkoop. 

The  insolvency  of  the  bank  at  the  time  of  the  assignment  is  not 
shown  by  the  recital,  fn  an  agreed  statement  of  facts,  that,  at  the 
commencement  of  the  action  to  dissolve,  the  bank  was  insolvent,  hav- 
ing suspended  its  business  on  a  certain  day. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  terra  in  the  first  instance. 

Dumin  <t  Yates,  for  pl'flE ;  PaiU  R  Towne,  for  deft 

Parker,  J. — November  12,  1890,  the  North  River  Bank  sus- 
pended its  banking  business.  Six  days  later,  and  on  the  18th 
day.  of  November,  an  action  was  commenced  in  the  supreme  court 
by  the  people  of  the  state  of  New  York,  as  plaintiff,  against  the 
North  River  Bank,  as  defendant,  to  procure  the  dissolution  of  such 
corporation.  Such  proceedings  were  thereafter  had  as  resulted  in 
a  judgment  of  dissolution  on  the  25th  day  of  March,  1891,  the 
plaintiff,  Higgins,  being  appointed  permanent  receiver.  Subse- 
quently he  duly  qualified  as  such,  and  entered  upon  the  discharge 
of  his  dutiea  The  North  River  Bank,  on  the  aay  it  suspended 
its  banking  business,  held  certain  notes  upon  which  this  defend- 
ant was  liable  as  indorser,  and  he  had  a  small  deposit  to  his  credit 
in  the  bank,  which,  concededly,  he  is  entitled  to  have  offset  against 
the  claim  which  the  bank  has  against  him  on  the  notes.  On  the 
17th  of  November,  the  day  preceding  the  commencement  of  the 
action  by  the  attorney  general  for  a  dissolution  of  the  corpora- 
tion, he  became  the  assignee,  for  value,  of  certain  deposit  accounts 
standing  on  the  books  of  said  bank  to  the  credit  of  the  respective 
owners,  amounting  to  $5,115.26.  This  sum  he  also  claimed  the 
right  to  have  offset  in  full  against  his  indebtedness  to  the  bank 
on  the  notes,  and  he  made  demand  of  the  receiver  accord- 
ingly. 

It  is  conceded  that,  if  the  defendant  had  taken  the  assignment 
of  the' accounts  on  or  subsequent  to  the  date  of  the  commencement 
of  the  action,  he  would  not  he  entitled  to  the  offset,  for  not  only 
does  the  title  of  the  receiver  to  the  assets  of  the  corporation  relate 
back  to  the  date  of  tl>e  commencement  of  the  action,  but  the  effect 
of  the  judgment  of  dissolution  is  to  determine  that  the  North 
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River  Bank  was  insolvoDt  when  the  suit  was  begau.  In  Be  Berry^ 
26  Barb.  55,  was  held  that  the  effect  of  the  statute,  aathorizing 
proceediugs  against  iosolvent  corporations,  is  to  take  away  the 
franchise  of  the  corporation,  and  its  powers  of  action,  immediately 
upon  the  petition  for  a  receiver  being  filed,  if  the  prayer  of  the 
petition  be  finally  granted;  and  it  would  seem  that,  if  the  bank 
was  insolvent  in  fact  when  it  closed  its  doors  and  suspended  pay- 
ment, after  which  defendant  obtained  an  assi^ment  of  the  ac- 
counts, they  cannot  be  set  oB.  by  him  against  the  demand  of  the 
bank.  Diven  v.  Phelps,  34  Barb.  224  But  it  was  necessary  for 
the  plaintiff  to  prove  that  it  was  insolvent  at  the  time  of  the  as- 
signment of  the  accounta  This  was  not  accomplished  by  the 
judgment  of  dissolution,  for  that  only  related  back  to  the  18th  of 
November. 

The  only  other  evidence  in  the  record  bearing  upon  the  ques- 
tion of  insolvency  is  to  be  found  in  the  third  clause  of  the  agreed 
statement  of  facts,  and  it  reads  as  follows:  "That  at  the  time  of 
the  commencement  of  said  action  the  said  North  Biver  Bank  was 
insolvent,  having  suspended  its  banking  business  on  or  about  the 
12th  day  of  November,  1890."  This  statement  of  insolvency  it 
will  be  observed,  is  carefully  confined  to  the  date  of  the  com- 
mencement of  the  action, — a  date  subsequent  to  the  assignment  of 
the  accounts  to  the  defendant  We  may  conjecture  that  the  bank 
was  insolvent  on  the  day  that  it  suspended  its  banking  business, 
and  that  the  plaintiff  purchased  these  accounts  with  knowledge 
that  such  was  the  fact;  but  we.  are  certainly  not  at  liberty  to  treat 
this  as  a  fact,  in  view  of  the  stipulation. 

The  exceptions  should  be  sustained,  and  a  new  trial  granted, 
with  costs  to  the  defendant  to  abide  the  event 

All  concur. 


Isaac  L.  Seymour,  PFff  v.  Mutual  Reserve  Fund  Life  As- 

SOCIATtON,    Deft 

(Supreme  (hurt,  General  Term,  First  Depcvriment,  Filed  October,  1896,) 

1.  Ihsurancb — Contract  wtth  hbmbbr. 

The  certi^cate  of  membership  in  a  co-operative  life  insurance  associa- 
tion, which  prescribes  the  amount  in  which  the  members  may  be  assessed 
on  notice*  must  be  read  in  connection  with  the  constitutional  provision, 
which  authorizes  its  board  of  directors  to  fix  and  determine  rates  of  assess- 
ment. 

1  Sahb— Injttnction. 

Section  56,  chapter  690  of  1892  prohibits  an  injunction  against  a  co- 
operative iusurance  corporation,  on  the  application  of  a  mem^r  to  enjoin 
it  from  en  forcing  certain  assessments  against  him. 

t.  Ikjunction — Preliminary— When  granted. 

Where  the  granting  of  a  preliminary  injunction  in  effect  decides  the 
cause  in  advance  of  its  trial*  the  court  will  proceed  with  great 
caution. 

Action  to  enjoin  defendant  from  enforcing  certain  costs  or  as- 
sessments against  plaintiflE,  on  the  ground  that  the  certificate  of 
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membership  constituted  the  contract  between  himself  and  defend- 
ant, limiting  the  amount  of  costa 

William  Phlippeau  and  Max  Myers,  for  pl'ff ;  Qtorge  Bwrnhamy 
Jr,,  and  WiUiam  D,  Ouihrie,  for  deft 

,  Beekman,  J.  —  The  defendant  is  a  life  insurance  corporation 
upon  the  co-operative  or  assessment  plan,  duly  incorporated  under 
the  laws  of  this  state.     The  plaintiff  is  a  member  of  said  corpora- 
tion, claiming  the  benefits  of  an  insurance  to  the  extent  of  $10,000. 
He  holds  what  is  known  as  a. "certificate of  membership,"  issued 
on  the  10th  day  of  October,  1881,  in   which  it  is  stated  that  in 
consideration  of  the  statements  and  representations  contained  in 
his  application,  and  of  the  sum  of  thirty  dollars  paid  by  him  to 
the  cfefendant,  and  of  the  annual  payment  of  twenty  dollars^  and 
also  of  twenty^eight   dollars,  being   tBe  amount  of   assessment 
payable  thirty  days  from   the  date  of  each  notice,  the  defendant 
thereby  receives  Isaac  L.  Seymour,  the  plaintiff,  as  a  member  of 
the  association,  and  the  defendant  thereby  further  promises  and 
agrees,  in  the  event  of  the  decease  of  said  member,  to  make  an 
asaessnaent  upon   the  entire  membership  for  such  a  sum  as  has 
been  established  by  the  board  of  trustees  at  the  date  of  entry ; 
that  is,  the  date  upon  which  the  plaintiff  became  a  manber  of  tne 
association.     From  the  sum  received   from  such  assessment  the 
defendant  agrees  to  set  aside  as  a  reserve  fund  twenty-five  cents, 
and  that  the  balance  shall  be  paid  at  the  office  of  the  association 
in  the  city  of  New  York  to  the   wife  of  the  plaintiff,  or  to  his 
legal  representatives,  within  sixty  days  after  the  receipt  or  satis- 
factory evidence  to  the  defendant  of  plaintiff's  death  during  the 
continuance  of  his  certificate  of  membership;  the  sum  so  paid, 
however,  not  to  exceed  $10,000.     Various  other  proyisious  are 
contained  in  the  certificate,  in  regard  to  the  maintenance  of  a  re- 
serve fund  and  death  fund,  not  material  to  the  disposition  of  this 
motion.     The  certificate  states  that  it  is  issued  and  accepted  by 
the  member  subject  to  certain  conditions  and  agreements  therein 
specified,  all  of  which  in  some  form  affect  the  conduct  of  the 
plaintiff  in  regard  to  the  risk  assumed.     It  is  also  provided  that: 

"  No  alteration  of  the  terms  of  this  contract  shall  be  valid,  and 
no  forfeiture  thereunder  shall  be  waived^  unless  such  alterations 
or  waiver  shall  be  in  writin^i  and  signed  by  the  president  or  sec- 
retary of  the  association.  'No  agent  of  the  association  hfis  author- 
ity to  make,  alter,  or  discharge  contracts,  waive  forfeitures,  extend 
credits,  grant  permits,  or  name  an  extra  rate  for  special  risks." 

Theplaintitt  continued  to  pay  the  assessments  prescribed  by  the 
certificate,  at  the  rate  of  twenty-eight  dollam  upon  each  mortuary 
call,  until  1885,  when  the  amount  was  raised  to  fifty-six  dollars, 
which  the  plaintiff  paid.  Again,  from  December  22,  1885,  to 
February  28,  1889,  .with  two  exceptions,  the  mortuary  calls  for 
nssessmenta  upon  the  plaintiff  amounted  to  the  sum  of  forty-two 
dollars  each,  all  of  which  were  paid  by  him.  Between  April  20, 
1889,  and  June,  1895,  each  mortuary  call  or  assessnxent  was  raised 
to  the  sum  of  fifty-three  dollars  and  ten  cents,  which  was  also  paid 
by  the  plaintiff.     All  of  these  calls,  although  in  some  insianoes- 
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greatly  iq  excess  of  the  amount  apparently  fixed  by  the  certificate 
of  membership^  were  paid' by  the  plaintiff  without  protest  or  ob- 
jection. In  August,  1895,  a  further  mortuary  call  or  assessment 
was  imposed  upon  the  plaintiff,  requiring  him  to  pay  the  sum  of 
$112.80,  and  at  the  same  time  he  was  advised  that  further  calls  or 
assessments,  payable  in  November,  1896,  and  January,  1896, 
would  be  at  tae  least  of  the  same  amount  To  this  plaintiff  has 
objected,  aud  brings  this  action,  in  which,  among  other  things,  he 
seeks  injunctive  relief,  prohibiting  the  defendant  from  enforcing 
said  calls  or  assessn^eats,  on  the  ground  that  the  certificate  of 
membership  constitutes  a  contract  between  himself  and  the  de- 
fendant, by  the  terms  of  whigh  no  mortuary  call  can  exceed  the 
sum  of  tweaty*eight  dollars.  The  defendant  contends  that  the 
certificate  of  membership,  standing  by  itself,  does  not  completely 
measure  the  rights  and  duties  of  the  parties,  but  is  to  be  read  in 
connection  with  the  constitution  of  the  defendant  corporation, 
which  was  framed  by  its  menibers,  and  in  the  adoption  of  which 
the  plaintiff,  therefore^  had  a  voice. 

This  states  with  sufficient  accuracy  the  question  upon  which  the 
plaintiff's  right  to  the  injunctive  relief  for  which  he  asks  depends. 
By  the  terms  of  the  constitution  of  the  defendant,  the  board  of 
directors  is  authorized  to  fix  and  determine  rates  of  assessment^ 
admission  fees,  and  annual  dues,  and  to  adopt  such  other  rules 
and  regulations  as  they  may  deem  best  for  the  interests  of  the  as- 
sociation. The  increase  of  assessment  complained  of  is  the  result 
of  a  change  of  policy  on  the  part  of  the  defendant,  pursuant  to  a 
request  or  suggestion  on  the  part  of  the  superintendent  of  the  in- 
surance department,  which  was  put  on  the  ground  that  it  was 
inequitable  that  the  assessment  should  be  based  upon  the  age  of 
the  member  at  the  time  he  entered  the  association,  and  that  the 
safer  and  more  equitable  rule  would  be  to  predicate  the  amount 
of  each  assessment  upon  the  age  of  the  member  at  the  time  the 
call  is  made.  The  cnange  of  plan  is  made  with  the  warm 
approval  of  the  insurance  aep^tment  of  this  state,  and 
of  similar  departments  ia  other  states  where  the  defend- 
ant transacts  its  business,  so  that  no  question  can  arise  as  to 
the  reasonableness  of  the  action  of  the  defendant  As  has  already 
been  said,  this  whole  question  is,  what  was  the  contract  between 
the  parties?  It  was  said  bv  Judge  Peokham  in  the  case  of  In  re 
Ejuitable  Reserve  Fund  Life  A-ssn,  131  N.  Y.  364 ;  43  St  Rep. 
2(y^  that  co-operative  or  assessment  companies  are  "  neither  stock 
nor  exactly  mutual  insurance  companies.  While  partaking  of 
the  general  features  of  a  mutual  company,  they  could  not  be  ex- 
actly described  as  such  in  all  respecta''  And  he  expresses  the 
view  that  "  the  liability  of  the  company  and  the  rights  of  its  mem- 
bers must  be  measured  and  construed  by  the  constitution  and  by- 
laws of  the  company  and  the  certificates  which  it  issues."  It  can- 
not, therefore,  be  said  that  the  contention  of  the  plaintiff  is  at  all 
clear,  or  that  it  is  free  from  reasonable  doubt  Indeed,  his  own 
conduct  for  years  in  assenting  to  the  changes  in  the  amount  of 
the  calls  suggests  a  practical  construction  by  both  parties  of  their 
mutual  rights  and  obligations  more  in  harmony  with  the  claim  of 
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the  defendant  corporation  than  tba|i  which  the  plaintiflE  now  ad- 
vancea  However  this  may  be,  it  is  sufficient  to  sav  that  the  rule 
is  well  recognized  that  the  right  of  the  plaintiff  should  be  quite 
clear  to  justify  a  preliminary  injunction,  and  that  the  case  which 
he  has  made  on  this  motion  is  not  of  such  a  character.  In  view 
of  the  fact  that  in  actions  where  the  object  of  the  suit  is  to  obtain 
injunctive  relief  the  granting  of  a  preliminary  injunction  in  effect 
decides  the  cause  in  advance  of  its  trial,  it  is  therefore  a  wise  rule 
which  admonishes  the  court  to  proceed  in  such  cases  with  great 
caution.  I  have  already,  in  a  somewhat  similar  case,  refused  to 
grant  similar  relief,  and  reiterate  what  I  said  upon  that  subject  on 
that  occasion.     Oreanelle   v.  Association,  85  N.  Y.  Supp.  796. 

But  there  is  another  ground  or  aspect  of  the  case  on  which  it  is 
claimed  that  no  injunction  should  issue.  Section  56  of  chapter 
690,  Laws  1892,  provides  as  follows : 

"No  order,  juagment  or  decree  providing  for  an  accounting,  or 
enjoining,  restraining  or  interfering  with  the  prosecution  of  the 
business  of  any  domestic  insurance  corporation,  or  appointing  a 
temporary  or  permanent  receiver  thereof,  shall  be  made  or  granted 
otherwise  than  upon  the  application  of  the  attorney -general  on 
his  own  motion,  or  after  his  approval  of  a  request  in  writing  there-, 
for  of  the  superhitendent  of  insurance,  except  in  an  action  by  a 
judgment  creditor,  or  in  proceedings  supplementary  to  execution." 

The  injunction  asked  for,  if  granted,  would  involve  an  adjudi- 
cation which  in  effect  would  compel  the  defendant  to  abandon  a 
fundamental  principle,  upon  which  it  now  conducts  its  enormous 
businesa     The  company  could  not  discriminate  in  favor  of  the 

f plaintiff  against  his  fellow  members  similarly  situated ;  and, 
urther;  it  may  not  be  doubted  that,  if  an  injunction  should  be 
issued  in  this  case,  a  large  number  of  the  other  members  of  the 
corporation  would  apply  for  and  be  entitled  to  have  similar  re- 
straining orders,  whicn  would  result  in  a  most  serious  interference 
with  its  entire  business.  The  contention,  therefore,  of  the  coun- 
sel for  the  defendant,  that  this  case  comes  within  the  statutory 
prohibition  above  referred  to,  has  great  force,  and  is  of  sufficient 
weight  in  itself  to  justify  the  court  in  refusing  to  grant  a  prelim- 
inarv  injunction. 

tfpon  the  whole  case,  therefore,  I  am  quite  satisfied  that  it 
would  be  improper  for  me  to  grant  this  motion.  It  should  be  left 
to  the  court,  on  the  trial  of  the  action,  to  determine  the  right  of 
the  plaintiff  to  injunctive  relief.  In  the  meantime. he  may  con- 
tinue to  pay  the  assessments  of  which  he  complains  under  protest, 
and,  if  it  should  be  decided  that  he  has  been  the  victim  of  an  un- 
lawful exaction,  he  is  not  without  his  remedy.  The  balance  of 
inconvenience  inclines  immeasurably  towards  the  defendant,  in 
weighing  the  immediate  effect  of  granting  or  denying  the  plaint- 
iff's motion,  and  this  is  a  circumstance  which  deservedly  has  great 
weight  witb  the  court  in  exercising  its  discretion  upon  such  appli- 
cations. The  case  is  not  one,  at  least,  in  which  irreparable  injury 
will  result  to  the  plaintiff  from  a  refusal  to  grant  the  injunction 
asked  for ;  nor  is  the  situation  such  that,  if  the  defendant  is  not 
in  the  meantime  restrained,  a  judgment  for  the  plaintiff  would  be 
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but  a  barren  victory.     It  results  from  what  I  have  said  that  the 
motion  for  an  injunction  ^encfente  lite  should  be  denied. 
Motion  denied,  with  $10  costs,  to  abide  the  event 


Oreanelle,  PFff,  V,  Mercantile  Benefit  Association,  Deft 

(Supreme  Cowrt,  Jfew  York  Special  Term,  Filed  April  §2, 1896,) 
Motion  by  plaintiff  for  a  preliminary  injunction. 

Bebkican,  J. — The  preliminary  injunction  asked  for  would,  in 
tk  measure,  immediately  afiFord  to  the  plaintiff' the  greater  part  of 
the  relief  for  which  he  prays  judgment  The  defendant  has 
answered,  and  there  are  therefore  issues  in  the  case  to  be  tried. 
Under  such  circumstances  the  right  of  the  plaintiff  should  be 
quite  clear  to  justify  a  preliminary  injunction,  and  it  should  also 
appear  that  a  failure  to  en\om  pendente  lite  would  probably  result 
in  a  barrren  judgment,  should  the  plaintiff  prevail  on  the  trial.  In 
the  present  case  I  do  not  consider  that  the  alleged  invasion  of  the 
plaintiff  s  rights  is  so  clear,  or  that  the  consequences  of  a  failure 
to  grant  him  present  injunctive  relief  will  be  soserious,  as  to  jus- 
tify favorable  action  upon  his  application.  The  inconvenience  to 
which  the  plaintiff  may  be  subjected  before  the  trial  of  the  action 
is  an  increase,  moderate  in  amount,  in  the  mortuary  assessments 
he  may  be  called  upon  to  pay,  while  the  defendant  corporati()n 
would  be  exposed  to  most  serious  embarrassment  in  the  conduct 
of  its  business  should  the  court  undertake  to  suspend  the  opera- 
tion of  the  by-laws  complained  of.  There  are  2,000  members  of 
the  defendant,  of  whom  about  thirty  seem  to  have  obiected  to 
these  by-kws,  and  only  five  of  the  latter  are  taking  any  active 
part  in  this  litigation.  Under  such  circumstances  the  exercise  of 
a  sound  discretion  suggests  the  refusal  of  so  drastic  a  remedy.  In 
disposing  of  this  motion  I  have  purposely  refrained  from  discuss- 
ing the  merits  of  the  controversy,  in  order  that  the  parties  may 
not  be  embarrassed  on  the  trial,  where  such  discussion  fitly 
belongs,  by  any  previous  judicial  determination. 

Motion  denied)  without  costs. 


Otto  Volkening,  Prff,  v.  William  R  Brandt  et  al.,  Def  ta 

{Supi^eme  Court,  New  York  Special  Term,  Filed  October,  1896.) 
Rbcbi vkbs— In jDNcnoN— Application  op  rents. 

Where  an  iniunction  granted  in  an  action  to  foreclose  a  mortgage  re- 
straining a  receiver  of  the  mortgaged  premises  appointed  in  another  action 
from  collecting  rents  pending  the  application  of  plaintiff  therein  for  a  re- 
ceiver of  the  same  premises,  is.  in  order  to  prevent  loss  of  the  rents,  hy 
reason  of  there  being  no  one  authorized  to  collect  them,  vacated  on  con- 
dition that  no  disposition  shall  be  made  of  the  rents  without  notice  to  the 
plaintiff,  the  receiver  holds  the  rents  thereafter  collected,  subject  to  the 
equitable  rights  of  plaintiff  to  have  them  applied  for  his  benefit,  should 
hik  application  for  the  appointment  of  a  receiver  be  granted. 

A   receiver,  appointed  to  receive  the  rents  of  the  mortgaged 
premises,  has  presented  his  account  for  settlement 
St.  Rep.,  Vol.  LXX.        89 
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ATberi  J.   Wise^  for  pl'ff ;   Otis  d  Pressinger,  for  deft ;  Louis  K 
BomeisleTj  for  receiver. 

Beekman,  J. — The  injunction  which  accompanied  the  ord^r 
to  show  cause,  dated  March  14,  1895,  was  intended  to  arrest  the 
collection  of  the  March  and  April  rents  by  the  receiver  in  the 
superior  court  action,  in  order  to  subject  them  to  appropriation 
for  the  benefit  of  thq  plaintiff  herein  in  case  receiver  of  the  rents 
of  the  mortgaged  premises  should  be  appointed  in  this  action  pur- 
suant to  said  order  to  show  cause.  Upon  the  return  of  said  order 
it  appeared  that  the  above-mentioned  receiver  had  not  been  served 
therewith,  and  an  adjournment  was  accordingly  taken  for  the  pur- 
pose of  bringing  him  in.  Upon  the  adjourned  day  the  motion 
was  argued  and  submitted  for  decision.  At  the  same  time  the 
counsel  for  the  plaintiff  in  the  superior  court  action  called  the  at- 
tention of  the  court  to  the  fact  that,  if  the  injunction  restraining  the 
receiver  from  collecting  the  rents  should  continue,  loss  would  re- , 
suit  to  all  parties,  by  reason  of  there  being  no  one  authorized  to 
collect  the  same.  Thereupon  the  injunction  was  vacated,  upon 
the  condition  that  no  application  for  the  disposition  of  the  moneys 
so  collected  by  the  receiver  should  be  made  without  notice  to  tne 
plaintiff  in  this  action.  The  motion  herein  was  subsequently  de- 
cided in  favor  of  the  plaintiff,  and  the  receiver  in  the  other  action 
was  appointed  as  such  in  this.  The  March  and  April  rents,  how- 
ever, were  collected  by  him  after  the  vacating  of  the  injunction, 
but  before  his  actual  appointment  in  this  action ;  and  both  he  and 
the  attorney  for  the  plaintiff  in  the  other  action  contend  that  by 
reason  of  that  fact  such  rents  are  not  applicable  to  plaintiff's  claim, 
but  are  to  be  disposed  of  for  the  benefit  of  the  plaintiff  in  the 
superior  court  action.  I  do  not  agree  with  this  view.  While, 
perhaps,  the  order  vacating  the  injunction  should  have  been  more 
explicit,  and  should  have  declared  that  the  rents  thereafter  col- 
lected should  be  held  by  said  receiver  subject  to  the  further  order 
of  this  court,  it  was  undoubtedly  understood  that  they  were  to  be 
collected  by  the  receiver  in  order  to  prevent  their  loss,  and  that 
they  should  be  subject  to  the  equitable  right  of  the  plaintiff  to 
have  them  applied  for  his  benefit  should  his  application  for  the 
appointment  of  a  receiver  be  granted.  He  is  not  to  lose  the  bene- 
fits which  he  would  have  enjoyed  had  the  injunction  been  con- 
tinued by  reason  of  the  fact  that  under  the  circumstances  which 
appear  in  this  case,  and  solely  for  the  protection  from  loss  of  all 
who  had  any  interest  in  or  claim  to  them.  It  would  be  inequita- 
ble to  permit  the  plaintiff  in  the  superior  court  action  to  take  an 
advantage  from  what  was  done,  in  permitting  him  to  collect  the 
rents,  which  was  not  intended  to  be  conferred.  The  receiver  is, 
therefore,  to  be  regarded  as  the  recipient  and  custodian  for  the 
time  being  of  such  rents  until  this  court  shall  take  action  in  the 
appointment  of  a  receiver,  and  the  equitable  lien  of  the  plaintiff 
be  perfected.  The  case,  therefore,  is  not  analogous  to  those  cited 
by  counsel,  which  held  that  the  receiver  of  rents  in  a  foreclosure 
action  is  entitled  to  claim  only  such  rents  as  had  not  actually 
been  paid  at*  the  date  of  his  appointment     In  the  present  case 
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the  rents  in  question  have  been  arrested  before  collection  by  the 
receiver  through  the  interposition  of  this  court,  pending  proceed- 
ings for  their  sequestration  in  this  action ;  and  while  it  is  so  that 
the  receiver  was  permitted  by  this  court,  before  his  actual  appoint- 
ment herein,  to  collect  such  rents^  he  received  and  continued  to 
bold  them  for  the  reasons  above  stated,  subject  to  their  appropria- 
tion in  this  action  upon  the  appointment  of  the  receiver  wiiich 
was  subsequently  mada  The  plaintiff  claims  only  the  April 
rents.  I  am,  therefore,  of  the  opinion  that  the  receiver  should 
account  in  this  action  for  such  renta 

I  understand  that  the  only  other  objection  to  the  receiver's  ac- 
counts is  to  the  item  of  seventy-five  dollars  expended  by  him  for 
the  services  of  counsel.  I  have  nothing  before  me  upon  which  to 
form  an  opinion  as  to  the  propriety  of  this  item,  and  as  the  amount 
is  »>  small  as  hardlj^  to  justify  the  expense  of  a  reference,  I  will 
pass  upon  the  propriety  of  the  charge  if  an  affidavit  be  submitted 
setting  forth  in  itemized  form  the  nature  of  the  services  rendered 
for  which  the  charge  is  mada  A  copy  of  the  affidavit  should  be 
served  upon  the  attorney  for  the  plamtiflf,  who  may  answer  the 
same  if  he  sees  fit  to  do  so ;  all  papers,  including  the  receiver's  ac- 
counts and  vouchers,  to  be  submitted  to  me  not  later  than  Octo- 
ber 17,  1895.  Proposed  orders  should  also  be  served  and  sub- 
mitted with  the  other  papers. 

Ordered  accordingly. 


Carolinb  B.  Van  Bokkelen,  Resp't,  v.  Massachusetts  Bene- 
fit Life  Association,  App'lt 

{SuprmM  Cawrt,  Ghnerai  Term,  Fifth  Department,  Filed  November  IS,  1896.) 

1.  IirsuRAKCiE^BBinEFrr  ufb—Porpbiturb— Nonpayment. 

Any  agreement,  declaration  or  course  of  action  on  the  part  of  an  insur- 
ance company,  which  leads  the  insured  to  honestly  believe  that,  by  con- 
forming thereto,  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  will  estop  the  company  from  insisUog  upon 
the  forfeiture,  though  it  might  be  claimed  under  the  express  letter  of  the 
contract,  where  there  has  been  brought  to  the  insured  no  knowledge  of  any 
change  in  the  company's  rule  as  to  the  method  of  payment. 

%.  SAMB—AsaioNBB  OF  POLICY— Party. 

An  assignee  for  life  of  the  absolute  title  to  policies  may  sue  thereon  in 
his  own  name. 

Appeal  from  a  jadgment  in  favor  of  the  plaintiff. 

J.  K  Hayward^  for  app*lt ;  Alexander  S,  Bacon,  for  resp't 

O'Brien,  J. — The  defendant  in  1881  issued  two  policies  of  in- 
surance on  the  life  of  Speqcer  D.  C.  Van  Bokkelen.  For  thirteen 
jears  he  continued  to  pay  the  premiums  every  two  months  on 
these  policies.  About  the  1st  of  January,  1894,  the  defendant 
sent  him  a  notice  of  mortuary  call  to  be  paid  on  or  before  Febru- 
ary 1,  1894  Although  there  is  a  dispute  as  to  whether  the  mail- 
ing of  a  check  in  payment  thereof  was  on  the  1st  or  2d  day  of 
February,  the  learned  trial  judge,  on  conflicting  evidence,  con- 
cluded (and  with  such  conclusion  we  see  no  reason  to  interfere) , 
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that  on  the  1st  day  of  February  a  check  for  the  asseasment  was 
mailed  by  depoaitiog  such  check  in  a  New  York  post-office  letter 
box,  inclosed  in  a  postpaid  envelope  directed  to  the  defendant  in 
Boston.  From  time  to  time  during  the  thirteen  years  payments 
had  been  thus  made,  although  the 'contract  required  that  they 
should  be  made  at  the  home  office  iti  Boston.  It  further  appeared 
that  at  some  time  prior,  but  how  long  before  does  not  appear,  the 
form  of  notice  was  chaneed,  and  a  statement  was  placed  in  fine 
print  in  the  coupon  which  was  part  of  the  mortuary  notice,  and 
which  coupon  is  returned  to  and  retained  by  the  defendant,  that 
the  remittances  must  reach  the  home  office  in  Boston  on  or  before 
the  expiration  of  the  time  limit  named  in  the  notica  Such  state- 
ment was  not  contained  in  the  body  of  the  notice,  which  is  re- 
tained by  the  insured  as  a  receipt  for  his  premium,  and  Mr.  Van 
Bokkelen  swears  that  he  never  knew  of  this  change  in  the  form 
of  notice  until  he  heard  of  it  in  court  on  the  day  of  the  trial  In 
disposing  of  this  question  the  learned  trial  judjge  said : 

*'  The  notice  said  that  the  call  must  be  paid  on  or  before  Feb- 
ruary 1st,  and  the  express  notice  is  thatit  may  be  made  by  check. 
The  course  of  dealing  between  the  parties  would  settle  what  was 
meant  by  this  notice,  and  when  it  appears  that  the  company  was 
in  the  habit  of  accepting,  as  a  payment,  checks  mailed  upon  the 
day  that  the  amount  was  required  to  be  paid,  I  think  there  must 
be  some  express  and  explicit  notice  to  the  assured  that  it  required 
a  diflEerent  method  of  payment,  before  they  could  insist  upon  a 
forfeiture  where  the  usual  method  had  been  adopted.  And  the 
mere  fact  that  on  a  coupon  annexed  to  the  notice  was  printed,  in 
small  letters,  a  statement  that  the  conitpany  would  require  that  the 
remittances  must  reach  the  home  office  on  or  before  the  expira- 
tion of  the  time  limit  in  the  notice,  was  not  sufficient  notice  to  the 
assured  to  justify  the  company  in  changing  its  method  that  had 
been  adopted  for  making  the  payments.  Good  faith  to  the  assured 
required  riiat  he  should  be  distinctly  informed  that  his  pplicy 
would  be  forfeited  unless  he  chanced  the  method  by  which,  with 
the  assent  of  the  company,  he  had  oeen  in  the  habit  of  making  his 
payments.     It  appears   in   this   case  that  the  assured  had   paid 

Cromptly  the  calls  under  these  policies  for  many  years,  and  it  is  a 
arsh  enforcement  of  a  technical  provision  that  would  forfeit  these 
policies  after  such  payments  because  of  the  difference  of  one  day 
in  the  receipt  of  the  premium,  and  I  think  there  is  presented  a 
fair  case  for  the  interposition  of  a  court  of  equity." 

We  might  well  have  affirmed  this  judgment  upon  the  opinion 
of  the  court  at  special  term,  but  it  has  been  forcibly  insisted  that 
there  is  no  legal  warrant  for  the  conclusion  thus  reached,  and  to 
show  that  in  this  the  appellant  is  mistaken  it  is  only  necessary  for 
us  to  refer  to  one  or  two  decisions.  In  Insttrance  Uo.  v.  EggUston^ 
96  U.  S.  372,  Judge  Bradley  said : 

"  We  have  recently,  in  the  case  of  Insurance  Co,  v.  Nariony  96 

•  U.  S.  234,  shown  that  forfeitures  are  not  favored  in  the  law,  and 

that  courts  are  always  prompt  to  seize  hold  of  any  cireumstanoe 

that  indicate  an  election  to  waive  a  forfeiture,  or  an  agreen^eni  to 

do  so,  on  which  the  party  has  relied  and  acted.     Any  agreement^ 
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declaration,  or  course  of  action  on  the  part  of  an  insurance  com- 
pany which  leads  the  party  insured  honestly  to  believe  that  bv 
conforming  thereto  a  forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his  part,  and  ought  to  estop  the 
company  from  insisting  upon  the  forfeiture,  though  it  might  be 
claimed  under  the  express  letter  of  the  contract  The  company 
is  thereby  estopped  from  enforcing  the  forfeiture." 

The  rule  thus  stated  was  not  only  applied  in  the  cases  cited,  but 
in  our  own  state  we  have  many  similar  instances  of  its  application, 
from  but  one  of  which  it  will  be  necessary  to  quote,  and  that  only 
because  it  is,  in  maay  of  its  features,  analogous  to  the  case  at  bar. 
We  refer  to  the  case  of  Kenyan  v.  Association^  122  N.  Y.  247 ;  38 
St  Bep.  467.  The  certificate  of  insurance  there  provided  that  if 
any  assessment  was  not  paid  within  ten  days  after  proper  notice  the 
oertificate  should  oease  and  determine.  There  was  indorsed  upon 
it  a  by-law  that  any  member  failing  to  pay  his  assessment  within 
ten  days  after  notice  would  forfeit  the  certificate  of  membership 
and  all  bwaeflts  therefrom,  but  that  he*  might  be  reinstated  within 
thirty  days  after  notice,  if  allowed,  by  paying  all  arrearages.  On 
March  27,  1885,  defendants  secretary  mailed  to  the  assured  a 
notice  that  an  assessment  was  due  and  payable  on  or  before  April 
6th.  It  also  stated  that  assessments  were  payable  at  defendant's 
office  in  cash,  by  sight  draft,  or  money  order  payable  to  defend- 
ant's secretary.     PlaintiflEs  proved  that : 

**  On  April  4,  1885,  he  (the  assured)  sent  by  mail  from  Water- 
town  his  ctieck,  drawn  upon  a  bank  there,  for  the  amount,  to  the 
defendant's  secretary  at  Cincinnati,  payable  to  the  order  of  the 
latter.  It  was  sent  sufficiently  early  to  reach  by  due  course  its 
place  of  destination  within  the  ten  days  mentioned  in  the  notice, 
but  it  was  not  received  by  defendant's  secretary.  If  it  had  reached 
him  within  that  time  he  would  not  have  been  required  to  accept 
it  in  performance  of  the  contract,  as  represented  by  its  terms  be- 
fore mentioned,  but  the  course  of  dealing  between  the  parties  had 
been  such  that  the  member  was  at  liberty  to  assume  that  his  check 
upon  the  bank  was  receivable  by  defendant,  because  it  had  uni- 
formly and  without  objection  received  his  checks  in  payment  for 
assessments  upon  the  certificate.  So  far  the  defendant  had  waived 
strict  performance,  and  permitted  the  member  to  pay  in  his  checks 
as  a  substitute  for  the  method  of  payment  mentioned  in  the  notice. 
It  appeared  that,  within  a  little  more  than  a  year  and  a  half  pre- 
ceding this  assessment,  Kenyon  had  sent  to  the  secretary  fifteen 
checks  drawn  by  him,  as  this  was,  upon  the  same  bank  at  Water- 
town,  in  payment  of  assessments,  and  that  they  were  so  received. 
Bat  it  is  contended  that  the  receipt  at  the  home  office  of  the  de- 
fendant of  that  which  the  assured  was  permitted  to  deliver  in  pay- 
ment was  essential  to  accomplish  it ;  that  this  is  the  rule  wnere 
nothing  appeared  to  the  contrary.  Insurance  Co,  v.  Davis,  95  U. 
S.  435 ;  and  such  was  the  effect  of  the  contract  in  question,  and, 
as  we  have  seen,  not  modified  by  the  terms  of  the  notice  of  assess- 
ment" 

Upon  these  facts  it  was  held  that,  from  the  course  of  dealing 
adopted  by  the  defendant  in  respect  to  the  payments,  the  assured 
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might  fcdrly  and  in  good  faith  have  been  led  to  suppose  that  de- 
fendant's requirements  as  to  p^ments  were  satisfied  by  mailing 
the  check.  See,  also,  Titus  v.  msurance  Co,,  81  N.  Y.  410 ;  Eoby 
V.  Insurance  Co.,  120  N.  Y.  510 ;  31  St  Eep.  560 ;  Miesell  v.  In- 
surance Co,y  76  N.  Y.  115;  Palmer  v.  Insurance  Co.,  84  id.  71. 
It  appearing  then  that  Mr.  Van  Bokkelen  mailed  his  check  on 
the  1st  day  of  February,  1894,  the  last  day  called  for  in  the  notice, — 
a  thing  that  he  had  frequently  done  before, — and  notice  not  hav- 
ing been  properly  given,  and/ therefore  no  knowledge  having  been 
brought  to  the  assured  of  any  change  in  its  rule  as  to  the  method 
of  payment,  it  would  be  inequitabe  to  permit  the  defendant  to 
forfeit  the  policies. 

The  only  other  question  is  as  to  the  right  of  plaintiff  to  main- 
tain this  action.  It  was  shown  that  by  the  assignment  the  abso- 
lute title  to  the  policies  was  vested  in  the  plaintiff  while  she  lives, 
and  during  that  time  no  other  person  has  any  interest  therein;  and 
even  if  we  assume  what  does  not  appear,  that  there  were  other 
parties  who,  in  the  event  of  her  deatn,  might  have  an  interest  in 
the  policies,  this  would  not  require  that  they  should  be  brought 
in.  We  think,  therefore,  that,  without  joining  either  them  or 
Mr.  Van  Bokkelen,  the  plaintiff  could  maintain  this  action. 
Judgment  afiirmed,  with  costs. 

All  concur. 


Andrew  L.  Fennessy,  Resp't,  v.  William  F.  Ross,  Applt 

(Supreme  Court,  General  Term,  First  Department,  Filed  November  15, 1895.) 

Corporations— Directors— Coi^RACTB— Public  policy. 

Contracts,  where  the  directors  and  officers  of  a  corporation  have  been 
trading  upon  its  interests  for  their  own  private  advantage  are  void  as 
against  public  policy;  so  Iield  as  to  a  contract  for  the  sale  of  stocks  in 
several  corporations,  which  provides  that  the  purchaser  shall  have  the 
management  of  the  corporations  for  one  year  at  a  stated  salary,  have  an 
equal  representation  in  the  board  of  directors  with  the  vendor,  and  to  be 
made  vice-president  and  general  manager,  where  it  does  not  appear  that 
the  vendor  is  the  sole  stockholder. 

Appeal  from  a  judgment,  overruling  a  demurrer  to  the  com- 
plaint 

J,  A,  Barhitej  for  app'lt ;  R  D,  Woodward,  for  respondent 

Van  Brunt,  P.  J.  — The  complaint  in  this  action  alleged  that 
on  the  12th  of  October,  1894,  the  plaintiff  and  defendant  entered 
into  an  agreement  in  writing,  a  copy  of  which  was  annexed  to  the 
complaint,  whereby  the  plaintiff  agreed  to  deliver  to  the  said  de- 
fendant 899  shares,  of  the  par  value  of  $100  each,  of  the  capital 
stock  of  the  Greenbush  Waterworks  Company,  of  Greenbush, 
N.  Y.,  and  865  shares,  of  the  par  value  of  fifty  dollars  each,  of 
the  capital  stock  of  the  West  Troy  Waterworks  Company,  of 
West  Troy,  N.  Y.,  and  287  shares,  of  the  par  value  of  $100  each, 
of  the  capital  stock  of  the  Green  Island  Water  Company,  of 
Green  Island,  N.  Y.,  on  or  before  the  20th  day  of  December, 
1894,  tor  ami  in  consideration  of  the  sum  of  $6,695,  which  the 
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defendant  agreed  to  pay.  Complaint  further  alleged  that  the  de- 
fendant failed  to  f alfill  his  agreement,  and  failed  to  pay  said  sum 
to  the  plaintiff,  although  the  plaintiff  was  able,  willing,  and  ready 
to  deliver  to  said  defendant  the  stock  mentioned,  and  to  carry  out 
the  provisions  of  said  agreement  by  him  to  be  performed,  and 
that  thereafter  the  plaintiff  sold  the  stock  at  public  auction,  for 
the  account,  and  at  the  risk,  of  the  defendant,  after  due  notice  to 
the  defendant,  for  the  sum  of  $2,025,  after  deducting  expenses ; 
and  that  by  reason  of  the  failure  of  the  defendant  to  buy  said 
stock  at  the  time  designated,  and  to  carry  out  said  agreement,  the 

{)laintiff  had  been  damaged  in  the  sum  of  $4,670,  wnieh  said  de- 
endant  had  failed  to  pay,  and  judgment  was  then  demanded  for 
that  sum.  The  defendant  demurred  to  this  complaint,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  being  overruled,  from  the  interlocutory 
judgment  thereupon  entered  this  appeal  is  taken. 

Upon  an  inspection  of  the  agreement  annexed  to  the  complaint,  it 
appears  that,  in  addition  to  the  delivery  of  the  stock  above  men- 
tioned, upon  payment  by  thedefendant  of  the  sum  stated,  the  plaintiff 
had  further  agreed  that  the  defendant  should  have  the  management 
of  the  three  companies  in  said  agreement  referred  to,  and  should 
receive,  as  compensation  for  such  management  for  the  period  of  one 
year,  the  sum  of  $1,500  per  annum,  payable  monthly ;  and  that 
the  purpose  and  intent  of  this  clause  was  that  at  the  expiration  of 
one  year  a  new  contract  would  be  made,  at  a  greater  sum  than 
$1,500  a  year,  and  that  the  defendant  should  have  an  equal  rep- 
resentation in  the  board  of  directors  of  the  three  companies  above 
referred  to  with  the  plaintiff,  and  should  be  made  vice-president 
and  general  manager  of  the  three  companies  ;  and  the  defendant 
agreed  to  accept  the  said  equal  representation  in  the  board  of 
directors,  and  tne  said  office  of  vice-president  and  general  man- 
ager of  the  three  companies,  and  to  accept  for  the  first  year  $1,500 
per  annum,  payable  monthly,  as  compensation  for  his  services  as 
such  general  manager.  The  agreement  contained  the  further  pro- 
vision that,  in  case  either  party  should  desire  to  sell  his  holdings 
of  stock  in  the  three  companies,  he  should  give  the  first  oppor- 
tunity to  purchase  said  holdings  to  the  other  party,  at  a  price  not 
to  exceed  $10,000.  It  is  urged  upon  the  part  of  the  defendant 
that  this  agreement  in  respect  to  employment,  and  to  representa- 
tion in  the  board  of  directors  and  officership  in  these  corporations, 
was  against  public  policy,  and  therefore  rendered  the  contract 
void.  It  is  urged  on  the  part  of  the  plaintiff,  however,  that  the 
contract  does  not  fall  within  the  rule,  but  is  sustained  by  the 
reasoning  of  the  court  in  Barnes  v.  Brown,  80  N.  Y.  537.  tTpon 
an  examination  of  this  case,  however,  it  seems  to  us  that  it  fails 
to  support  the  contention  upon  the  part  of  the  plaintiff.  As  a 
part  and  parcel  of  the  bargain  for  the  sale  of  the  stock  referred  to 
in  the  complaint  in  this  action,  there  was  a  bartering  away  of  the 
offices  and  management  of  the  corporation  and  representation  in 
its  board  of  directors.  The  case  at  bar  differs  radically  from  that 
of  Barnes  v.  Brown,  supruj  in  that  in  Barnes  v.  Brown  the  plaint- 
iff sold  his  stock,  and  thereafter,  ceasing  to  have  any  interest  in 
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the  corporation,  was  naturally  called  upon  to  resign,  and  to  give^ 
the  purchaser  the  representation  to  which  his  ownership  in  the 
company  entitled  hi^  In  the  case  at  bar  it  nowhere  appears  aa 
to  what  the  interest  of  the  plaintiff  was,  or  whether  he  was  en- 
hancing his  own  private  interests,  at  the  expense  of  the  corpora- 
tion, or  not,  But  it  does  appear  that  for  a  money  consideration 
he  was  selling  representation  in  the  company  and  positions  in  its 
management  We  do  not  think  that  a  contract  of  this  descrip- 
tion can  be  upheld.  It  does  not  appear  that  the  plaintiff  in  this 
action  was  the  sole  stockholder,  or  that  he  owned  a  majority  of 
the  stock,  and,  even  if  this  latter  fact  appeared,  rt  might  not  be 
sufficient  to  justify  a  director  or  an  officer  of  the  corporation  in 
selling  his  offices  and  management  for  money  which  he  places  in 
his  own  private  pocket  As  already  stated,  in  the  case  at  bar  it 
does  not  appear  but  that  the  plaintiff  was  sacrificing  the  interest 
of  the  other  stockholders  in  this  corporation  for  a  money  benefit 
to  be  derived  by  himself  alone.  It  seems  to  us,  therefore,  that 
the  attempted  sale  of  stock  connected  with  such  conditions  is 
necessarilv  against  public  policy,  and  cannot  be  enforced.  Our 
attention  has  been  called  to  no  case  where  any  such  principle  has 
been  upheld ;  and,  far  from  it,  wherever  there  has  been  an  at- 
tempt at  bartering  away  the  interests  of  the  corporation  by  one  of 
its  stockholders  or  directors,  contracts  tending  to  that  result  have 
always  been  held  as  against  public  policv.  The  case  of  Barr  ▼. 
Bailroad  Co.,  126  N.  Y.  263 ;  34  St  Bep.  748,  is  no  authority 
for  the  contrary  proposition.  Nor  is  the  case  of  Barnes  v.  Broum^ 
already  cited.  The  courts  have  always  held  contracts,  where 
directors  and  officers  have  been  trading  upon  the  interests  of  cor- 
porations for  their*  own  private  advantage  to  be  void  where  they 
nave  been  attempted  to  be  enforced.  In  the  case  at  bar,  as  afready 
stated,  the  plaintiff  was  selling  out  representation  in  these  com- 
panies, and  in  their  offices  and  management,  for  a  consideration 
which  he  was  placing  in  his  own  pocket 

The  judgment  should  be  reversed,  with  costs,  and  the  demurrer 
sustained,  with  costs,  and  with  leave  to  the  plaintiff  to  amend, 
upon  the  payment  of  costs  in  this  court  and  in  the  court  below. 

Follett,  J.,  concurs. 

O'Brien,  J.  (dissenting). — The  vice  claimed  to  be  inherent  in 
the  contract  sued  upon  is  the  agreement  by  the  plaintiff  that  the 
defendant  should  have  the  management  of  the  three  companies, 
and  recerve  compensation  for  such  management,  and  an  equal 
representation  in  the  board  of  director  of  the  three  companies,  a 
portion  of  the  stock  in  which,  the  agreement  provided,  should  be 
sold  to  the  defendant;  this  action  being  brought  to  recover  dam- 
ages for  defendant's  failure  to  pay  the  purchase  price  of  such 
stock.  If  it  had  been  made  to  appear  that  this  was  an  attempt  to 
barter  away  the  interests  of  the  corporation,  by  one  of  its  stock- 
holders or  directors,  for  a  money  benefit  to  be  derived  by  the 
plaintiff,  then,  undoubtedly,  it  would  be  against  public  policy,  and 
the  contract  could  not  be  enforced.  In  this  case,  however,  I  fail 
to  see  how  any  such  inference  can  be  drawn,  or  presumption  in- 
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dalged  in.  It  has  always  been  held  that  a  stockholder  had  the 
right  to  sell  his  stock,  and  if  in  the  sale  it  was  coupled  with  an 
agreement  by  which  the  person  baying  wasito  take  an  active  in- 
terest in  the  aflfairs  of  the  corporation,  I  do  not  see  why,  in  the 
absence  of  anything  to  show  that  this  was  done  in  bad  faith,  or 
contrary  to  the  real  interests  of  the  corporation  itself,  it  should 
not  be  upheld-  The  difference  between  my  views  and  that  pre- 
sented in  the  prevailing  opinion  is  in  respect  to  the  presumptions 
to  be  drawn  from  the  contract,  which  is  entirely  silent  upon  the 
question  as  to  whether  the  transaction  would  atr  would  not  inure 
to  the  benefit  of  the  corporation.  K,  under  such  conditions, 
the  presumption  is  to  be  indulged  in,  in  the  absence  of 
any  evidence  to  support  it,  or  facts  appearing  to  warrant  it^ 
that  such  an  arrangement  is  inimical  to  the  interests  of  the  cor- 
poration, then  the  conclusion  reached,  would  be  right  But,  as 
presumption  should  favor  good  faith  and  honesty,  rather  than  the 
reverse,  I  do  not  see  why  the  contract  is  not  susceptible  of  the 
view  that  it  was  made  in  good  faith,  without  design  to  injure 
the  company,  but,  on  the  contrary,  to  bring  in  as  a  stockholder, 
and  as  an  equal  representative  in  the  workings  of  the  companies, 
a  new  man,  who  was  to  take  an  active  interest  in  its  affairs,  and 
who,  for  the  work,  was  to  receive  a  compensation  agreed  upon  for 
the  first  year,  and  which  was  thereafter  to  be  fixed.  Upon  the 
ground,  therefore,  that  there  is  nothing  to  show  that  in  the  con- 
tract made  the  plaintiff  was  trading  upon  tne  interests  of  the  cor- 
poration for  his  own  private  advantage,  and  for  the  further  reason 
that  the  presumption  that  he  was  so  trading  seems  to  me  to  be 
entirely  gratuitous,  I  dissent  from  the  conclusion  reached,  and 
think  that  the  judgment  should  be  affirmed. 


Union  Square  Bank  op  City  of  New  York,  Resp't,  v.  Charles 
Hellerson,  Impleaded, -etc,  App'lt 

{Supreme  Churt,  Q^neral  Term,  First  Department,  Filed  Mvember  16,  1896,) 

Principal  and  agent— Imputbd  knowledge. 

The  knowledge,  acquired  by  an  attorney,  as  to  the  origin  of  a  note  can- 
not be  imputed  to  a  party,  for  whom  such  attorney  is  not  acting  in  the 
transaction,  though  the  attorney  represented  such  party  in  a  claim  against 
the  payee  of  said  note. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  rendered  by  direction  of  the  court 

J5  K  Sacketty  for  app*lt ;  A.  L.  Fromme^  for  resp*t 

Van  Brunt,  P.  J. — This  action  is  brought  by  the  plaintiff  as 
holder  of  a  note  made  by  the  defendant  Hammersen,  indorsed  by 
the  defendants  Hellerson  and  Manning,  and  transferred  to  the 
plaintiff  before  maturity  and  for  valua  The  defendant  Hellerson 
alone  answered,  and,  after  some  denials,  set  up  for  a  seperate  de- 
fense that  he  indorsed  the  note  at  the  request  of  the  defendant 
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Hammersen  for  his  accommodation,  and  solely  for  the  purpose  of 
depositing  the  same  with  Fromme  Bros.,  lawyers,  of  the  city  of 
New  York,  and  that  it  was  expressly  agreed  that  said  note  should 
never  be  used  as  legal  obligation  of  the  defendant  Hellerson,  and 
that  said  Hellerson  should  ip  no  case  be  required  to  pay  the  same; 
and  the  note  was  indorsed  and  delivered  to  Hammersen  without 
any  consideration,  and  upon  the  condition  above  mentioned.  The 
answer  further  alleged  that  Fromme  Bros,  and  the  defendant 
Manning  and  the  plaintiff  had  notice  of  these  facts,  and  that  the 
transfer  of  the  note  by  Manning  to  the  plaintiff  was  without 
valuable  consideration,  and  with  notice  of  the  diversion  of  the 
same  from  the  purpose  for  which  it  was  indorsed  by  Hellerson. 
The  evidence  in  the  action  showed  that  Fromme  Broa  were  pros-" 
ecuting  a  claim  as  attorneys  of  the  plaintiff  against  John  B.  Man- 
ning ;  that  Hammersen  and  Manning  had  a  trade  in  respct  to  a 
brewery,  and  Hammersen  was  in  arrears  in  his  payments  to  Man- 
ning, and  that  Fromme  Broa  were  the  attorneys  for  Hammersen 
in  the  transaction.  It  appears  that  Hammersen  was  desirous  of 
getting  a  deed  of  the  brewery  property  which  had  not  been  de- 
livered by  Manning,  and  Hammersen  testified  that  one  of  the 
Frommes  said  to  him :  "  If  you  have  a  good  friend  to  indorse  one 
or  two  notes  of  about  $5,000,  I  have  a  claim  against  Manning 
from  the  Union  Square  Bank,  and  I  can  please  the  Union  Square 
Bank,  and  upon  the  other  side  please  Manning ; "  and  that  he 
went  to  Hellerson,  and  said :  "  My  lawyer  said  if  I  get  the  indorse- 
ment on  this  note,  he  is  willing  to  hold  this  note  in  his  hand,  so  I 
could  get  a  clear  deed,  and  a  quick  business  dealing  with  Mr. 
Manning."  He  further  testified  that  Fromme  said  he  would  hold 
the  note,  and  that  it  would  not  be  used  upon  any  payment.  He 
farther  testified  that  he  did  not  give  this  note  in  part  payment  of 
the  brewery,  but  that  he  did  give  a  $2,000  note  (indorsed  by  the 
same  party),  which  was  paid,  and  that  this  note  of  $2,000  was 
not  any  part  of  the  price  of  the  brewery.  After  the  giving  of 
these  notes,  however,  Hammersen  received  a  deed  of  the  brewery. 
He  further  testified  that  at  the  time  he  gave  the  note  to  Fromme 
he  told  all  about  Hellerson's  indorsement  In  answer  to  the 
question,  "What  did  you  tell  him?"  he  answered:  "I  told  him 
that  Mr.  Hellerson  was  a  good  friend  of  mine,  and  he  indorsed 
this  note,  and  the  way  he  told  me.  Q.  Did  you  tell  him  whether 
or  not  Mr.  Hellerson  had  any  consideration  lor  indorsing  it?  A. 
No.  Q.  Did  you  tell  him  whether  or  not  it  was  an  accommoda- 
tion indorsement  for  you?  A.  I  told  him  what  I  said  before;  it 
was  only  dven  to  be  in  the  hands  of  Mr.  Fromme  to  make  busi- 
ness quicker.  Q.  Did  you  express  to  Mr.  Fromme  whether 
or  not  Mr.  Hellerson  was  paid  anything  for  indorsing  it?  A.  No, 
sir.  Q.  Did  you  tell  Mr.  Fromme  in  any  way  that  Hellerson 
only  indorsed  this  note  out  of  friendship  for  you  ?  A  Yes,  dr ; 
I  did."  It  further  appears  in  the  evidence  that  both  of  these 
notes  were  brought  by  Manning  to  the  plaintiff,  to  which  he  was 
indebted,  and  that  the  plaintiff,  having  mquired  in  regard  to  the 
responsibility  of  Hellerson,  took  the  same  in  payment  for  a  note 
of  Manning  for  $5,000,  which  they  held,  and  surrendered  600 
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shares  of  the  Standard  Brewing  Company  of  Baltimore,  which 
wei*e  held  as  collateral.  Upon  this  state  of  facts  the  court  directed 
a  verdict  in  favor  of  the  plaintiflE. 

It  is  urged  that  Mr.  Fromme  was  the  attorney  of  the  bank,  and 
that  he  was  told  that  this  noteft  was  indorsed  by  Hellerson  for 
no  purpose  whatever,  as  an  accommodation  to  Hammersen.  The 
parties  have  refrained  from  explaining  what  accommodation 
the  indorsement  of  a  note  not  to  be  used,  and  upon  wKich  no  lia- 
bility was  to  be  incurred,  could  be  to  any  party.  It  is  entirely 
clear  from  the  evidence  in  this  case  that  Hammersen  told  nothing 
to  Fromme  except  the  fact  that  in  this  case  that  Hellerson  was  an 
accommodation  indorser.  He  does  not  say  to  Fromme  that  the 
note  was  not  to  be  used,  and  that  no  liability  was  ever  to  be 
incurred  upon  it  But,  assuming  that  he  did,  Fromme  was  cer- 
tainly, in  tnis  transaction,  not  acting  for  the  bank,  but  for  Ham- 
mersen, endeavoring  to  further  Hammersen's  desire  to  get  a  deed 
of  the  brewery,  which  he  did  receive  upon  the  giving  of  these 
notes.  They  were  handed  over  to  Manning,  and  by  Manning 
were  taken  to  the  bank,  and  given  to  it  in  exchange  for  certain 
shares  of  stock  pledged  by  Manning  as  collateral.  It  is  clear  that 
in  this  part  of  tne  transaction  Fromme  was  acting,  not  as  the  at- 
torney lor  the  bank,  but  for  Hammersen.  He  was  attending  to 
Hammersen's  business,  and  not  that  of  the  bank ;  and  whatever 
knowledge  he  had  in  regard  to  the  origin  of  the  note  could  not 
be  imputed  to  the  bank,  because  he  was  not  acting  for  the  bank. 
He  did  not  receive  the  notes  upon, the  part  of  the  bank,  but,  on 
the  contrary,  received  them  for  the  purposes  of  the  transaction 
with  Manning,  handed  them  over  to  Manning,  and  Manning  took 
them  to  the  bank,  which  received  them  without  any  notice  of  this 
remarkable  agreement  that  these  indorsements  were  made  sin>ply 
for  child's  play.  We  think,  under  these  circumstances,  there  was 
no  foundation  for  the  claim  that  Fromme's  knowledge,  if  he  had 
any,  as  to  this  remarkable  contract,  in  regard  to  these  indorse- 
ments, was  to  be  imputed  to  the  ^ank. 

The  judgment  should  be  affirmed,  with  costa 

All  concur. 


Stevens  Voisdt,  App'lt,  v.  Commercial  Mutual  Insurance 
Company,  Resp't. 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  November  5, 1896.) 

1.  BvTOBNOT— Opinion. 

Where  the  teetimoDy  of  a  witness  discloses  that  he  is  not  sufficiently 
acquainted  with  the  condition  of  a  vessel,  where  she  is  liable  to  have  been 
injured  by  worms,  to  express  his  opinion  or  judgment,  all  that  it  is  com- 
petent for  him  to  do  is  to  state  what  he  has  seen  in  the  course  of  the  obser- 
▼atioQB  made  by  him. 

3.  Sams. 

The  reception  of  an  opinion  ^f  a  witness  as  to  seaworthiness  of  a  vessel 
was  held,  in  this  case,  to  be  error  on  the  grounds  that  the  witness  had  not 
sufficient  kuowledge  of  the  condition  of  the  vessel  to  justify  the  reception 
of  his  opinion. 
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Appeal  from  a  judgment,  dismissing  the  complaint,  entered 

on  a  verdict  in  favor  of  defendant,  atid  from  an  order  denying  a 

motion  for  a  new  trial. 

Frederic  K  Ooudert,  for  app'lt ;  Treadwell  Cleveland^  for  resp't 

FoLLBTT,  J.  —  This  action  was  begun  August  23,  1882,  to  re- 
cover the  sura  of  $3,500,  with  interest  thereon  from  July  21, 1882^ 
damages  alleged  to  have  been  sustained  under  a  valued,  voyage, 
marine  insurance  policy,  issued  by  the  defendant  March  10, 1882, 
whereby  it  insureu  **  Stevens  Voisin,  on  account  of  whom  it  may 
concern,"  on  merchandise  valued  at  $29,500,  laden  on  board  the 
bark  L.  E.  Cann,  **  at  and  from  Tecolutla,  Mexico,  to  New  York." 
The  bark  left  Tecolutla  March  30,  1882,  and  was  abandoned  off 
the  coast  of  South  Carolina,  April  27,  1882,  and  the  plaintiff's 
goods  were  lost  The  defendant  interposed  four  defenses :  (I) 
That  the  vessel  was  unseaworthy ;  (2)  that  plaintiff  had  not  mer- 
chandise of  the  value  or  of  the  description  stated  and  represented 
on  board,  and  that  it  was  shipped  with  the  intent  that  the  vessel 
should  never  reach  New  YorK ;  (3)  that  the  voyage  was  not 
prosecuted  in  good  faith,  and  was  not  abandoned  by  reason  of  the 
perils  insured  against;  (4)  deviation,  in  unnecessarily  and  unrea- 
sonably delaying  the  bark  at  Tecolutla.  This  case  has  been  twice 
before  this  court.  62  Hun,  4;  41  St  Rep.  884,  and  67  Hun,  865; 
51  St  Rep.  685,  and  the  trial  under  review  is  the  third  one.  On 
the  first  trial,  as  on  the  present,  the  issue  was  presented  whether 
the  bark  was  seaworthy  when  it  sailed  from  Tecolutla.  It  was 
asserted  then,  as  now,  that  the  hull  was  in  an  unseaworthy  condi- 
tion, but  no  complaint  was  made  of  any  other  part  The  defects 
alleged  to  exist  in  the  hull  were  below  the  water  line,  and  caused 
by  worms.  On  the  first  trial  the  plaintiff,  to  prove  that  the  vessel 
was  seaworthy,  introduced  the  testimony,  taken  de  bene  esse,  of  A. 
Randolph  Tedford,  the  second  mate  of  the  vessel.  ,  He  testified 
that  he  shipped  as  second  mate  at  Cardiff,  Wales,  in  September, 
1881,  made  the  voyage  from  that  port  to  Vera  Cruz,  ana  served 
in  that  capacity  until  April  27,  1882,  when  the  vessd  was  aban* 
doned.  The  witness  testified  that  at  Vera  Cruz  he  and  the  first 
mate  went  around  the  vessel  in  a  boat  several  times,  and  examined 
the  hull,  finding  two  places  that  looked  as  though  they  might 
leak  —  one  where  two  planks  came  together,  and  another  by  tli« 
side  of  a  treenail ;  that  they  calked  and  plugged  these  places,  and 
did  not  discover  any  other  defect  in  the  boat  On  the  first  trial  this 
witness  was  asked  :  *'  Q.  Whnt  was  the  condition  of  the  ship*  with 
respect  to  the  staunchness  of  her  hull  and  manning  and  general 
equipment?"  This  was  objected  to  bv  the  defendant'^  counsel 
on  the  ground,  among  others,  that  the  witness  did  not  examine 
below  the  water  line,  and  never  examined  her  inside  and  out; 
that  his  statement  as  to  the  condition  of  the  vessel  was  hearsay, 
and  that  he  had  no  personal  knowledge  that  would  justify 
a  conclusion.  This  objection  was  overruled,  and  the  testimony 
of  the  witness  received.  The  f urflier  question  was  {^ked:  "  Q. 
Now,  what  was  the  condition  of  the  L.  R  Cann  with  respect  to 
seaworthiness  at  the  time  you  left  Tecolutla?''     This  question  was 
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objected  to  on  the  same  grounds,  and  the  answer  of  the  witness 
taken.  Upon  a  review  of  that  trial  it  was  held,  62  Hun,  4;  41 
St  Bep.  884,  that  the  reception  of  this  evidence  was  error,  on  the 

Sroana  that  the  witness  had  not  sufficient  knowledge  of  the  con- 
ition  of  the  vessel  to  justify  the  reception  of  his  opinion.  It  was 
held  that  the  testimony  of  the  witness  disclosed  that  '^  he  was  not 
sufficiently  acquainted  with  the  condition  of  the  ship,  where  she 
was  liable  to  have  been  injured  by  the  worms,  to  express  his  opin- 
ion or  judgment  All  that  it  was  competent  for  him  to  dp  was  to 
state  what  he  had  seen  in  the  course  of  the  observations  made  by 
hioL**     On   the   present  trial  George  W.  Brown,  called  by  the 

Elaintiff,  testified  that  he  was  an  agent  of  the  underwriters ;  that 
e  never  saw  the  vessel  until  after  the  1st  of  June,  1882,  when 
she  was  lying  at  JTorfolk,  Va.  On  hie  direct  examination  he  tes- 
tified to  the  condition  in  which  he  found  the  vessel  and  its  carga 
Upon  his  cross-examination  by  the  defendant's  counsel  the  fol- 
lowing occurred : 

"  Q.  This  vessel  is  stated  to  have  left  Cardiff  in  the  fall  of  1881, 
and  to  have  arrived  at  Vera  Cruz  in  the  latter  part  of  November, 
1881,  and  to  have  laid  there  and  at  Tecolutla  until  the  middle  of 
March,  1882.  You  have  stated  that  you  found  no  copper  or  cop- 
per paint  upon  the  vessel.  State  if,  in  your  judgment,  and  from 
your  observation  of  her  at  Norfolk,  she  was  or  was  not  seaworthy 
at  the  time  she  left  Tecolutla.  Mr.  Q-oodrich :  I  object  to  that 
on  the  same  grounds  as  heretofore,  and  as  incompetent,  irrelevant, 
and  immaterial,  and  as  callmg  for  the  opinion  oi  the  witness.  Q. 
I  don't  mean  seaworthy  as  to  her  chronometer  or  provisions,  nor 
spars,  nor  rigging,  but  as  to  her  hull  (Same  objection.)  Mr. 
Cleveland:  £  will  ask  the  question  as  to  Tecolutla.  A.  The  water 
at  Tecolutla  is  bad ;  worms  are  so  thick.  What  makes  the 
worms  thick  in  Tecolula  is  that  it  is  at  the  confluence  or  mouth 
of  the  river,  in  what  we  call  brackish  wiater.  That  is  one  of  the 
worst  conditions  for  worms, — water  mixed,  or  brackish  water.  I 
have  had  experience  in  the  action  of  worms  on  wood  at  or  near 
Tecolutla.  I  observed  in  logs  that  have  broken  away  from  rafts 
— logs  of  mahogany  and  cedar  that  have  broken  away  from  rafts 
— they  have  been  wormed,  and  very  bad  after  a  short  time,  after 
drifting  up  on  the  bank,  up  on  the  beach.  Q.  This  vessel  lay  at 
or  near  Tecolutla  from,  say,  the  30th  of  January  until  the  middle 
of  March.  What  effect  would  the  worms  have  on  her  bottom?  A. 
They  most  decidedly  would  have  eaten  it  Q.  Judging  now  from 
your  experience  with  worms  in  tropical  waters  generally  and  at 
Vera  Cruz  and  Tecolutla,  and,  judging  from  the  facts  that  you 
saw  at  Norfolk,  was  this  vessel,  and  the  examination  you  made  of 
her  hull  then, — was  she,  in  your  judgment,  seaworthy  or  unsea- 
worthy  as  to  her  hull  when  she  left  Tecolutla?  (Objected  to  as 
incompetent,  and  calling  for  an  opinion  of  the  witness.)  (^  Have 
you  also  had  experience  at  Vera  Cruz?  A.  Yes,  sir.  Q.  This 
vessel  is  stated  to  have  arrived  in  Vera  Cruz  in  the  latter  part  of 
November,  1881,  to  have  there  remained  until  about  January  28, 
1832,  when  she  sailed  for  Tecolutla.  She  arrived  at  Tecolutla  on 
or  about  January  80,  1882,  and  left  Tecolutla  on  or  about  the 
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21st  day  of  March,  1882.  Judging  from  yoar  experience  gener- 
ally—  The  Court :  And  assuming  those  facts  to  be  true.  Mr. 
Cleveland :  Assuming  those  facts  to  be  true,  and  judging  from 
your  experience  generally  of  the  action  of  worms  on  wood,  iu 
tropical  waters,  unprotected  by  copper  or  copper  paint, — wood 
such  as  you  found  the  bottom  of  the  Cann  to  be  composed  of, 
mainly  spruce, — and  judging  also  from  the  facts  which  you 
observed  from  your  examination  of  the  hull  of  the  vessel  at  Nor- 
folk, and  what  you  saw  there  concerning  the  condition  of  the  hull, 
was  or  was  not  the  vessel,  in  your  judgment,  seaworthy  as  to  her 
hull  when  she  sailed  from  Tecolutla?  (Objected  to  as  incom- 
petent, and  calling  for  the  opinion  of  the  witness.)  Mr.  Q-ood- 
rich:  I  made  the  same  objection  as  before,  and  the  further  ob- 
jection that  the  hypothesis  of  that  question  is  not  sustained  by  the 
evidenca  I  also  object  to  that  question  that  they  must  confine 
their  attention,  so  far  as  seaworthiness  is  concerned,  to  the  10th 
of  March,  when  that  policy  had  its  inception ;  and,  unless  this 
witness  is  enabled  to  give  his  opinion,  founded  upon  the  condi- 
tion of  the  vessel  at  that  time, — which  he  clearly  cannot  do, — his 
testimony  is  incompetent,  and  we  object  to  any  evidence  of  her 
uttsea worthiness,  except  at  Tecolutla.  Her  condition  when  she 
sailed  from  Tecolutla  doesn't  aflfect  this  case,  except  when  it  re- 
lates back.  I  read  the  answer  that  *  the  vessel,  at  the  time  of  so 
leaving  Tecolutla,  was  not  seaworthy,  nor  duly  manned  or 
equipped.*  The  Court  I  think  I  will  allow  that  to  be  answered. 
(Exception.)  A.  I  don't  think  that  she  was.  The  Court :  As- 
suming these  facts  to  be  true,  and  judging  from  your  experience 
generally  of  the  action  of  worms  on  wood,  in  tropical  waters,  un- 
protected by  copper  or  copper  paint, — wood  such  as  you  found 
the  bottom  of  the  Cann  to  be  composed  of,  mainly  spruce, — and 
judging  also  from  the  facts  which  you  observed  from  your  exam- 
ination of  the  hull  of  the  vessel  at  Norfolk,  and  what  you  saw 
there  concerning  the  condition  of  the  hull,  was  or  was  not  the  ves- 
sel seaworthy  as  to  her  hull  on  the  10th  of  March,  1882  ?  (Same 
objection.  Objection  overruled  Exception. ^  A.  No,  sir.  Mr. 
Goodrich :     We  have  the  same  objection.     The  Court:    Yes." 

The  second  mate  and  George  W.  Brown  were  asked  for  an 
opinion,  based  on  the  same  undisputed  facts,  with  a  single  ex- 
ception, about  to  be  stated.  In  the  case  of  the  mate,  who  had 
personal  knowledge  of  the  facts,  it  was  held  that  they  were  insuf 
ficient  to  justify  an  opinion  as  to  the  seaworthiness  of  the  vessel 
at  Tecolutla.  In  the  case  of  Brooks  it  was  held  that  his  opinion 
as  to  the  condition  of  the  hull  of  the  vessel  at  Tecolutla  was  com- 
petent The  only  additional  fact  relating  to  the  condition  of  the 
null  testified  to  iJy  the  last  witness  was  that  he  found  worm  holes 
in  it  at  Norfolk,  m  June,  1882.  Whether  these  holes  were  eaten 
before  or  after  the  vessel  left  that  port  the  witness  did  not  assume 
to  know.  Undisputed  facts,  which  are  insufficient  upon  which  to 
found  an  opinion,  do  not  become  sufficient  by  being  incorporated 
into  a  hypothetical  question. 

The  aefendant  called  William  W.  Broiks,  the  captain  of  the 
I4.  E.  Cann,  who  testified  that  he  received  $6,500  for  wrecking 
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her,  and  it  was  soaght  to  connect  the  plaintiff  and  the  consignors 
of  his  goods  with  a  conspiracy  to  have  her  cast  away.  The  cap- 
tain testified  without  apparent  shame  to  his  own  infamy,  stating 
the  details  of  the  corrupt  bargain,  the  sums  paid  to  him,  and  when 
and  how  paid.    .On  the  present  trial  he  was  asked: 

"Q.  In  your  judgment,  was  she  seaworthy  when  she  left  Teco- 
lutla?" 

He  had  tostified  tbat  he  had  made  no  examinatien  of  her  at 
Tecolutla  or  at  Vera  Cruz.  The  question  was  objected  to  as  in- 
competent, irrelevant,  and  immaterial,  and  also  that  it  appeared 
that  he  had  not  examined  the  vessel.  These  objections  were  over- 
ruled, and  the  witness  answered  : 

"  I  can  only  speak  of  the  condition  of  her  hull  from  what  I  sup- 
pose it  wouldf  be  from  being  down  in  the  hot  weather  five  months, 
with  no  copper  on  her,  considering  her  wormy  condition  at  Car- 
difiE.  She  was  slightly  touched  with  worms  at  CardiflE.  The 
Court:  I  think  I  will  let  this  stand.  I  will  let  the  answer  be 
read.  (Exception.)  A.  As  far  as  her  bottom  was  concerned,  no, 
sir." 

Thus  this  witness  was  allowed  to  give  his  opinion  of  the  sea- 
worthiness of  the  vessel  in  respect  to  its  bottom, — the  only  defect 
claimed, — founded  on  less  knowledge  than  the  excluded  opinion 
of  the  mate,  except  he  saw  her  bottom  at  Cardiff,  after  which  he 
sailed  for  Vera  Cruz,  without,  so  far  ag  it  appears,  making  any  re- 
pairs to  the  bottom,  or  even  painting  it  He  testified  that  when  at 
Cardiff  she  was  on  the  ways  about  eight  hours,  that  he  examined 
her  bottom,  that  it  was  bare  of  paiint,  that  she  had  no  metal,  and 
along  the  edge  of  the  seams  and  alon^  the  bottom  it  was  touched 
with  worma  So  far  as  it  appears,  this  vessel  had  never  been  in 
southern  waters  before  her  voyage  from  Cardiff  to  Vera  Cruz. 
The  answer  of  this  witness  was  not  based  upon  a  hypothetical 
question,  and  under  the  rule  laid  down  in  62  Hun,  4;  48  St  Rep. 
884,  which  is  the  law  of  this  case,  his  opinion  was  clearly  founded 
on  insufficient  knowledge  of  the  condition  of  the  bottom  of  this 
vessel  when  she  lay  at  Tecolutla.  Following  the  decision  of  this 
court  before  cited,  we  are  compelled  to  hold  tnat  the  court  erred 
in  receiving  the  opinions  of  these  witnesses  as  to  the  seaworthiness 
of  the  vessel  at  the  part  of  Tecolutla.  In  view  of  the  conclusion 
to  which  we  have  already  come  on  the  questions. hereinbefore  dis- 
cussed, it  is  not  necessary  to  consider  the  other  questions  raised. 

The  jud^ent  and  order  mui3t  be  reversed,  and  a  new  trial 
granted,'  with  costs  to  the  appellant  to  abide  the  event 

All  concur. 


Agnes  Jones,  Resp^t,  v,  John  Jones,  App'lt 

(S^ipreme  Churt,  General  Term,  First  Department,  Filed  November  IS  1896,) 

Separation— Revocation. 

The  fact  that  parties  to  a  decree  of  separatioD  have  lived  together  as 
husband  and  wife  after  the  entry  of  such  decree,  does  not  operate  to  re- 
voke it.  In  such  case,  there  must  be  an  order  of  revocation  from  the 
court  which  rendered  it 
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Plaintipp  appeals  from  so  raucb  of  an  order  as  denied  amotion 

to  punish  defenaant  for  contempt  for  failure  to  pay  alimony,  and 

defendant  appeals  from  so  much  of  said  order  as  awarded  plaintiff 

alimony  from  August  1,  1895. 

Albert  Day,  for  pFff ;  Ralph  R  Baphad,  for  deft 

Parker,  J.— Both  parties  appeal  from  the.  order  under  review, 
which  is  the  outcome  of  a  motion  on  the  pait  of  the  plaintiff  to 
punish  the  defendant  for  contempt  of  court  in  refusing  to  pay  ali- 
mony awarded  by  a  judgment  adjudging  that  the  plaintiff  and  de- 
fendant be  separated  from  bed  and  boaiS  forever.  The  judgment 
was  granted,  and  entered  in  this  county  on  the  6th  day  of  June, 
1890,  and  the  defendant  never  made  any  payment  thereunder  to 
the  plaintiff.  From  the  affidavits  submitted  on  the  motion  it  ap- 
peared that  the  plaintiff,  shortly  after  its  entry,  went  to  the  defend- 
ant's home  in  New  Jersey,  and  lived  there  for  a  considerable  length 
of  tima  The  defendant  claims  that  his  wife  freely  returned  to 
him,  and  asked  to  be  taken  back ;  while  she  asserts  that  she  was 
induced  to  go  to  his  home  in  New  Jersey  bv  a  letter  received  from 
the  defendant,  in  which  he  asked  her  to  call,  and  receive  payment 
of  the  alimony  due  to  her  under  the  decree ;  that,  upon  ner  call- 
ing, he  kneeled  down,  and  begged  her  to  return  to  him.  After  a 
time,  it  seems,  they  found  themselves  unAble  to  get  on  together, 
and  the  husband  then  instituted  proceedings  in  New  Jersey  for  a 
separation,  which  resulted  in  the  dismissal  of  his  petition.  The 
learned  judge  at  special  term  was  of  the  opinion  that,  inasmuch  as 
the  husband  actually  provided  for  his  wite  and  children  during 
some  considerable  portion  of  the  time,  and  was  compelled  to  her 
costs  and  alimony  in  the  proceeding  instituted  by  him  in  the 
courts  of  New  Jersey,  considered  in  connection  with  the  fact  that 
he  is  a  man  without  means,  ought  to  be  accepted  by  the  court  as 
a  sufficient  reason  for  refusing  to  punish  him  for  contempt  because 
of  his  failure  to  pay,  in  addition,  the  sum  awarded  by  the  decree. 

On  examination  of  the  affidavits  induces  us  to  approve  of  the 
manner  ift  which  the  special  term  exercised  its  discretion.  The 
defendant,  however,  insisted  that  the  legal  effect  of  the  return  of 
the  plaintiff  to  the  defendant's  home,  followed  as  it  was  by  their 
living  together  for  quite  a  period  of  time,  was  to  annul  the  decree 
of  separation,  and  hence  plaintiff's  motion  should  be  denied,  on  the 
ground  that  there  was  no  decree  in  existence  upon  which  to  base 
the  motion.  The  court  held  the  decree  to  be  still  in  fo/x;e,  and 
that  plaintiff  should  be  paid  alimony  after  August  1,  1895,  in  ac- 
cordance with  its  provisions.  From  so  much  of  the  order  as  re- 
cognizes the  judgment  of  separation  to  be  in  full  force  and  effect, 
the  defendant  appeala  The  question  presented  by  such  appeal, 
therefore,  is  whether  the  fact  that  the  parties  lived  together  as 
husband  and  wife  after  the  entry  of  the  decree  operated  to  revoke 
it.     Section  1767  of  the  Code  of  Civil  Procedure  provides  that : 

"Upon  the  joint  application  of  the  parties  accompanied  with 
satisfactory  evidence  of  their  reconciliation,  a  judgment  for  a  sepa- 
ration forever,  or  for  a  limited  period,  rendered  as  prescribed  in 
this  article  may  be  revoked  at  any  time,  by  the  court  which  ren- 
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dered  i%  subject  to  such  regulations  and  restrictions  as  the  court 
thinks  fit  to  impose." 

This  provisions  was  taken  from  the  Bevised  Statutes,  and  was 
that  enacted  in  1828.  2  Rev.  St  p.  147,  §  56.  Prior  to  that  lime 
there  was  no  statute  in  this  state  on  that  subject  The  defendant's 
contention  is  that  the  ecclesiastical  law  of  England,  so  far  as  it 
related  to  the  subject  of  divorce,  became  a  part  of  it  of  common 
law,  and  therefore  was,  by  the  constitution  of  1777,  made  a  part 
of  the  law  of  this  state,  subject,  nevertheless,  to  such  alterations 
as  the  l^islature  should  maka  Hence,  at  the  time  of  the  enact- 
ment of  the  statute  to  which  we  have  referred,  it  was  the  law 
of  this  state  that  subsequent  cohabitation  and  reconciliation  avoided 
and  rendered  of  no  effect  a  decree  of  separation,  as  the  statute  in 
terms  was  not  exclusiva  His  further  contention  is  that  the 
remedy  provided  by  the  statute  was  cumulative  with  the  one  al- 
ready existing  at  common  law.  This  general  qu^tion  came  be- 
fore Chancellor  Sanford  in  1825  in  the  case  of  Buriis  v.  Burtis^ 
Hopk.  Ch.  557,  which  was  an  action  to  annul  a  marriage  contract 
on  the  ground  of  the  impotency  of  the  husband,  which  was  not  at 
that  time  authorized  by  the  statutes  of  the  stata  The  plaintiff's 
contention  was,  as  is  the  defendant's  here,  the  law  of  this  state. 
The  learned  chancellor  reached  the  conclusion  that  the  law  of 
England  concerning  divorce  was  never  adopted  in  this  state;  that 
our  statutes  concerning  divorce  are  original  regulacions,  which  do 
not  adopt  or  introduce  the  ecclesiastical  law  of  England.  In  the 
course  of  bis  argument  he  asserted  that  from  the  time  when  New 
York  became  a  province  of  England  down  to  the  time  of  its  be- 
coming a  state  there  were  but  four  divorces,  and  these  were  granted 
by  Gov.  Lovelace, — one  in  1670,  and  the  other  three  in  1672 ;  that 
the  colony  never  had  a  court  possessing  jurisdiction  of  matri- 
monal  causes,  or  power  to  grant  divorces ;  and  that  its  l^slature 
never  enacted  a  sUitute  defining  the  causes  of  divorce,  or  author- 
izing divorce.  And,  reasoning  from  these  and  other  facts  con- 
sidered, he  reached  the  conclusion  that  the  law  of  England  con- 
cerning divorce  and  matrimonial  causes  was  never  adopted  in  fact 
or  in  practice,  and  never  became  the  law  of  the  colony.  As  the 
constitution  of  1777  provided  that  "  such  parts  of  the  common  law 
and  of  the  acts  of  the  legislature  pt  the  colony  of  New  York  as 
together  did  form  the  law  of  the  colony  *  *  *  shall  be  and 
continue  the  law  of  this  state  subject  to  such  alterations  as  the 
legislature  shall  make  concerning  the  same,"  his  conclusion  neces- 
sarily followed  that  the  law  of  England  concerning  divorce  and 
matrimonial  actions  does  not  form  a  part  of  the  law  of  this  stata 
This  case,  so  far  as  we  have  been  able  to  ascertain,  has  never  been 
criticised  by  the  courts,  and  it  was  followed  in  Campbell  v.  Oramp- 
ion,  18  Blatchf.  150,  160.  In  Barrere  v.  Barrett,  4  Johna  Ch. 
187,  Chancellor  Kent,  in  an  action  for  a  separation,  carefully  con- 
sidered what  period,  and  upon  what  terms  and  conditions  a 
separation  should  be  decreed.  The  necessity  for  its  consideration 
was  predicated  upon  the  provisions  of  the  statute  which  authorized 
the  chancellor  t*>  decree  a  separation  forever  *'  or  for  a  limited 
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time/'  or  "  to  make  such  other  decree  "  as  the  case  may  require. 
And  the  importance  of  a  right  disposition  of  it,  not  only  from  the 
standpoint  of  the  parties  directly  inNrolved,  but  also  from  that  of 
the  public,  which  is  always  treated  as  a  third  party  in  matrimonial 
actions,  was  carefully  considered  as  aids  to  that  wisest  possible 
conclusion  at  which  he  aimed.  He  referred  to  the  practice  in  such 
cases  in  England,  France,  and  Holland,  making  special  note  of 
the  fact  that  while  the  decree  of  divorce  a  mensa  et  iJiorOy  in  Eng- 
land, is  said  to  be  either  for  a  time  or  without  limitation  of  time, 
yet  by  the  form  of  the  decree  the  separation  is  only  until  a  recon- 
ciliation. He  followed  the  discussion  of  the  authorities  upon  the 
practice  in  such  cases  in  the  several  countries  to  which  we  had 
referred,  with  the  following  observations : 

"  My  inference  from  this  review  is  that  by  the  oanon  law  of 
England,  and  of  the  nations  on  the  continent  where  the  canon 
law  prevails,  a  time  for  reconciliation  is  left  open  to  the  parties* 
upon  these  qualified  divorces  from  bed  and  board ;  and  the  in- 
dulgence is  found  in  sound  policy,  and  dictated  by  benevolence. 
The  question,  then,  arises  whether  the  decree  ought  not  to  pursue 
the  formula  given  in  Oughton  (Ought  Ordo  JudL  tit  216,  S  4), 
and  declare  a  separation  until  the  parties  should  be  reconciled  to 
each  other.  I  assume  that  I  have  competent  power  to  make  such 
a  decree  *  under  the  statute.  *  ♦  ♦'  But  such  general  decree 
seems  to  be  of  too  loose  a  texture,  and  to  be  destitute  of  the 
requisite  sanction.  It  separates  the  parties  until  they  ai*e  recon- 
ciled, and  leaves  that  event  open  to  dispute.  ♦  *  *  I  prefer 
that  the  sentence  shall  be  binding  and  effectual  until  the  parties 
shall  have  applied  to  the  court,  and  received  upon  just  grounds  a 
judicial  reco^ition  of  the  certainty  and  surety  of  tLeir  reconcilia- 
tion.'' 

He  directed  that  the  decree  to  be  entered  should  provide : 

*'  That  the  plaintiff  and  defendant  should  be  separated  from  bed 
and  board  forever;  provided,  however,  that  the  parties  may,  at 
any  time  hereafter,  by  their  joint  and  mutually  free  and  voluntary 
act,  apply  to  the  court  for  leave  to  be  discharged  from  this  decretal 
order. '^ 

This  decree,  which  the  learned  chancellor  made  as  a  just  exercise 
of  the  power  conferred  upon  him  by  the  statute,  seems  to  have  so 
favorably  impressed  the  legislature  that  nine  years  thereafter  they 
incorporated  the  practice  adopted  by  him  into  a  statute,  and  it  has 
continued  to  be  a  law  of  this  state  ever  since. 

We  think  that  costs  should  not  have  been  allowed  to  the  plaint- 
iff, nor  should  the  concluding  paragraph  of  the  order  have  been 
inserted,  which  reads  as  follows : 

"And  withont  prejudice  to  proceedings  to  collect  or  secure  the 
back  alimony,  by  proceeding  other  that  with  the  contempt  pro- 
ceeding." 

That  question  was  not  before  the  court,  and  it  was  powerless, 
therefore,  to  make  any  order  affecting  the  rights  of  the  parties  in 
that  respect 

The  order  should  be  accordingly  modified,  and,  as  so  modified, 
affirmed. 
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Anna  S.  Seguine,  App'lt,  v.  George  Spaeth,  Resp't 

(Neto  York  Common  Pleas,  General  Term,  Filed  November  4,  1895.) 

1.  EVIDBNCE — ^PaROL. 

Where  a  written  contract  purports  to  contain  the  obligation  of  one 
party  onl j,  parol  evidence  is  admissible  to  show  the  undertaking  of  the 
other  party. 

2.  CONTBACT8— COKBIDfiBATION. 

Where,  the  work  on  the  construction  of  a  buildine  has  been  suspended 
for  want  of  fuuds,  and  in  consequence  of  liens,  iuagmeots,  etc.,  on  the 
building,  the  making,  by  a  third  person,  of  such  arrangements  as  wiU 
allow  the  work  to  proceed,  is  a  sufficient  consideration  For  a  promise  to 
pay  therefor. 

Appeal  from  a  judgment  for  defendant,  rendered  by  the  justice 
without  a  jury. 

Quincy,  Wendel  A  JSoheson,  for  app*lt ;  Arthur  J.  Westermayer^ 
for  resp't. 

Per  CuKiAiL — The  plaintiff  sued  to  recover  for  certain  commis- 
sions nr  payments  claimed  to  have  been  earned  by  her  assignor, 
John  L.  iiouglas.  The  first  cause  of  action  was  for  five  per  cent 
on  $626  ;  the  second  cause  of  action  was  for  five  percent  on  $400; 
and  the  third  cause  of  action  for  five  per  cent  on  $650. 

With  respect  to  the  second  and  third  causes  of  action  there  ap- 

Eears  to  have  been  a  conflict  of  fact,  upon  which  we  will  not  pass  ; 
at  with  regard  to  the  first  cause  of  action  there  was  no  such  dispute. 
The  agreement  of  the  defendant  to  pay  the  p]aintiff*s  assignor  was 
embodied  in  a  written  contract  signed  by  the  defendant  The  writ- 
ing was  not  signed  by  plaintiff  s  assignor,  and  does  not  purport 
to  oontain  his  obligation.  It  was  therefore  proper  to  show  upon 
the  trial,  by  parol,  what  his  undertaking  was.  Ouriis  v.  &&cm,  34 
St  Rep.  767 ;  focd  v.  Arata,  36  id.  42  ;  Wise  v.  BosmblaU,  12 
Siipp.  288.  He  testifies :  "All  I  had  to  do  under  my  contract 
was  to  make  such  arrangements  as  would  allow  the  work  to  pro- 
ceed thereon."  And  this  he  reiterated  afterwards.  The  testimony 
disposes  of  any  contention  that  there  was  no  valid  contract  proved 
unaer  tlie  first  cause  of  action  because  of  any  lack  of  consideration 
on  the  pai-t  of  Douglas.  The  ground  upon  which  the  claim  of  the 
plaintiff  upon  this  contraet  was  disallowed  does  not  appear  from 
the  record.  If  the  plaintiff  was  not  bound  to  do  more  than  make 
arrangements  as  to  allow  the  work  to  proceed,  and  be  did  so,  he 
had  performed  the  contract  upon  his  part,  and  was  entitled  to  re- 
cover. If  his  obligation  was  to  do  more,  the  defendant  should 
have  been  permitted  to  show  it  But  he  was  not  permitted  tocon- 
tradiot  plaintiff's  evidence  on  that  point ;  for,  when  he  attempted 
to  show  what  Douglas'  statements  or  promises  were  at  the  time  the 
writing  was  signed,  such  evidence  was  excluded.  Upon  a  new 
trial  any  defense  baaed  upon  the  evidence  can  be  considered. 
There  was  evidently  a  mistrial  upon  this  cause  of  action,-  at  least ; 
and  the  whole  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event 
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Western  National  Bank  of  the  City  of  New  York,  Resp't, 
V.  William  W.  Flannagan,  AppUt 

{Nmo  York  Oommon  Plecm,  Gen&ral  Term,  Filed  November  4,    1896,) 

1.  Bills  and  Notes—Holder  for  value. 

The  pledgee's  surrender  of  a  matured  note  with  the  collaterals  therefor 
and  the  extension  of  the  time  of  payment  of  the  debt,  in  consideration  for 
the  pledge  of  a  new  note  em  security  for  the  debt,  are  a  sufficient  considera- 
tion to  constitute  the  pledgee  a  holder  of  the  last-mentioned  note  for  value. 

3.  Evidence— Presumption— Note. 

In  an  action  on  a  note  by  the  pledgee  thereof  for  value  ag^nst  an  accom- 
modation maker,  the  presumption  is  that  the  pledgee  acquired  the  note  in 
the  regular  course  of  Dusiness,  for  value  and  in  good  faith;  but  the  testi- 
mony of  the  payee  that,  at  the  time  of  the  deliverv  of  the  note  in  suit  to  the 
pledgee  as  collateral  security  for  the  payment  of  his  own  note,  he  apprised 
the  officers  of  the  pledgee  of  the  facts  that  it  was  accommodation  paper 
and  its  uses  restricted  by  the  maker  to  a  discount,  taken  with  the  testimony 
of  the  defendant's  witness  to  the  contrary,  is  sufficient  to  raise  an  issue  of 
fact  with  regard  to  these  matters,  and  the  decision  of  the  trial  court  thereon 
cannot  be  disturbed  on  appeal. 

8.  Appeal— Direction  op  verdict. 

Where  both  parties  ask  for  a  direction  of  a  verdict,  they  authorize  the 
court,  in  the  place  of  the  jury,  to  determine  all  disputed  questions  of  fact 

4.  Same— Harmless  error. 

Error  cannot  be  predicated  on  the  denial  of  a  motion  to  direct  a  verdict 
for  defendant,  coupled  with  the  inconsistent  request  that  the  question  be 
submitted  to  the  jury. 

5.  Evidence — Notes. 

In  an  action  on  a  note  against  an  accommodation  maker,  where  the  ma- 
teriality of  the  restrictions  on  the  use  of  the  note  imposed  by  the  maker 
cannot  be  controverted  by  the  plaintiff,  evidence  offered  by  the  maker  as 
to  their  materiality  is  inadmissible. 

6.  Trial— Opfer  op  evidence. 

The  rejection  of  an  offer  to  prove  everything  set  forth  in  the  answer  is 
proper,  where  the  offer  includes  matter  which  is  inadmissible. 

7.  Evidence— Opinion. 

In  an  action  on  a  note  against  the  accommodation  maker  bv  the  pledeee, 
who  takes  it  in  the  regular  course  of  business,  for  value  and  in  good  f^th, 
the  testimony  of  defendant  that  the  note  was  given  to  the  payee  for  the 
purpose  of  biaving  it  discounted,  is  properly  excluded,  as  a  conclusion. 

8.  Same. 

In  such  case,  defendant  cannot  be  asked  whether  the  payee  had  authority 
to  use  the  note  for  any  other  purpose  than  to  have  it  discounted,  nor  can  the 
payee  be  asked  for  what  purpose  the  note  was  delivered  to  him,  as  both 
questions  call  for  a  conclusion. 

9.  Evidencb — Declarations. 

In  an  action  by  a  pledgee  of  a  note  against  the  maker,  a  conversation 
between  the  maker  and  payee  thereof,  not  limited  to  one  had  before  the 
note  was  transferred  to  the  plaintiff,  is  incompetent. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  court, 
afl&rming  a  judgment  for  plaintiff  rendered  on  a  verdict  directed 
by  the  court. 
"  Dallas  Flannagariy  for  app'lt ;  Charles  R  Hughes,  for  resp't 

BiscHOFF,  J.  —  The  appeal  being  from  a  judgment  of  the  city 
court  of  New  York,  we  can  reverse  only  for  an  error  of  law  which 
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is  presented  by  due  exception.  Paige  v.  Chedsey^  4  Mis^f,  Re|i.  183  ; 
23  N.  Y.  Supp.  879;  Meyers  v.  Cohn,  4  Misc.  Rep.  185 :  23  N.  Y. 
Supp.  996.  The  note  in  suit  was  made  by  the  defemiani,  Fhui^ 
nagan,  to  the  order  of  one  Pinkham,  payable  twelve  niontlis  after 
date;  and  upon  the  trial  it  was  conceded  that  before  tljc  nKitiiritj' 
tliereof  the  note  was  indorsed  by  the  payee,  and  by  him  iklivered  to 
the  plaintiff  as  collateral  security  for  the  payment  of  his  owei  note 
to  the  order  of  the  plaintiff,  and  payable  sixty  days  after  date ; 
the  las^mentioned  note  having  been  given  and  acct'i'ted  uri  the 
day  of  its  date  in  exchange  for  the  one  first  mentioned  and  Puik- 
ham's  matured  note,  which  latter,  with  the  notes  of  cermin  other 
persons,  held  by  the  plaintiff  as  collateral  security  fot  the  piijincDt 
thereof,  were  surrenaered  to  him  at  the  tima  V iewing  tlie  trans- 
action, therefore,  as  no  more  than  a  pledge  of  the  note  in  suit  to 
secure  the  pledgor's  antecedent  indebtedness  to  the  j>ledgee,  it 
remains  that  the  latter*s  surrender  of  the  matured  note  witli  the 
collaterals  therefor,  and  the  extension  of  the  time  for  the  payment 
of  the  debt,  were  sufficient  consideration  to  constitute  the  pledgee 
a  holder  of  the  first-mentioned  note  for  value.  Jxistli  v  Baak^  56 
N.  Y.  478;  Bank  v.  Pmfield,  69  id.  602;  Phoenix  Imnranee  Co. 
V.  Church,  81  id.  218 ;  Mayer  v.  Heidelbach,  123  id,  832  ;  '^4  Sl 
Rep.  276 ;  Traders  National  Bank  v.  Parker,  180  K  Y.  415  ;  2& 
St  Rep.  373. 

For  the  defendant,  Flannagan,  it  was  asserted  by  answer  that  the 
note  in  suit  was  given  solely  for  the  accommodation  of  tiie  payee, 
and  its  use  by  the  latter  restricted  by  mutual  undergtamling  toihe 
purposes  of  discount,  the  avails  to  be  turned  over  to  the  jiayee, 
and  to  be  by  him  applied  towards  the  payment  of  his  ilebts  rreue- 
rally,  and  the  demand  of  the  Bank  of  Alleghany,  of  Cliftun  Forger 
Va.,  against  him,  in  particular ;  and  that  the  plaintiff  was  aware 
of  the  character  of  the  note,  and  the  restrictions  wljieh  were  im- 
posed by  the  maker  upon  its  use  by  the  payee,  when  the  latter 
delivered  it  to  the  plaintiff  for  the  purposes  hereinbefore  .^tnted. 
It  cannot  be  plausibly  urged  that  tne  pledge  of  a  mAv  kaving 
twelve  months  to  mature,  as  collateral  security  for  the  |Kiynient  of 
another  note  maturing  in  one-sixth  of  the  time,  is  in  anv  Bense  a 
discount  of  the  former,  or  an  advance  of  the  amoinit,  less  an 
agreed  compensation,  for  the  specified  time.  Hence,  if  the  facts 
pleaded  as  a  defense  had  been  established  upon  the  trial,  they 
would,  beyond  all  doubt,  have  defeated  the  plaintiff']^  \\ythl  of  te- 
covery,  however  immaterial  the  diversion  of  the  note  f  rurji  the  use 
intended  by  the  maker  might  seem  to  otliers.  Benjamin  \\  !\^i*-frrs^ 
126  N.  Y.  70;  86  St.  Rep.  393;  U.  S.  JSfaL  Bank  v.  Ewiw^.  1:^1  N,  Y. 
506;  38  St  Rep.  777.  To  substantiate  the  defense,  and  \\\\\^  tn  im- 
pugn the  good  faith  of  the  plaintiff  as  the  holder  of  the  rinir-  lu  ^uit, 
the  defendant,  called  as  a  witness  in  his  own  behalf,  de|iose<]  that 
the  note  was  given  by  him  to  the  payee  for  thelatter'a  ari'i  m insula- 
tion, and  upon  the  express  condition  that  it  should  be  iliseonnted 
by  the  plaintiff,  and  tne  avails  used  by  the  payee  to  olitani  nlief 
from  financial  distress,  upon  making  gradual  paynieht:^  of  tiin 
debts.  Pinkham,  the  payee,  as  a  witness  for  the  defeM^lunt,  testis 
fied  that,  at  the   time  oi   his  delivery  of  the  note  in  ^ufi  to  the 
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plaintiflE  as  collateral  security  for  the  payment  of  his  own  note,  he 
apprised  Snyder  and  Ives,  two  of  tne  plaintiff's  officers,  of  the 
facts  that  it  was  accommodation  paper,  and  its  use  restricted  by 
the  maker  to  discount.  This  comprised  all  the  evidence  for  the 
defendant,  and  the  same  was  not  directly  challenged  by  the  plaint- 
iff. Nevertheless,  the  presumption  that  the  plaintiff  acquired  the 
note  in  the  regular  course  of  its  business,  for  value  and  in  good- 
faith,  UnderL  Ev.  p.  346,  §  280 ;  Ocean  Nat.  Bank  v.  Carll,  55 
N.  Y.  441;  Canajoharie  Nat  Bank  v.  Diefendrnf,  128  id.  191 ;  33 
St  Rep.  389,  taken  with  the  testimony  of  the  defendant's  witnes- 
ses to  the  contrary,  was  sufficient  to  raise  an  issue  of  fact  with 
regard  to  those  mattera  Kahn  v.  Lessee^  43  St  Bep.  149 ;  and 
with  the  weight  of  the  evidence  we  have  no  concern,  our  province 
upon  this  appeal  being  limited  to  the  inquiry  whether  there  was 
any  evidence  sufficient  to  support  the  recovery.  Paige  v.  Chedaey 
and  Meyers  v.  Oohn.  Besides  both  witnesses  for  the  defense  were 
interested  in  the  event  of  the  action — the  defendant,  as  the  maker 
of  the  note,  directly  so,  and  Pinkham  indirectly,  for  upon  defend- 
ants escape  from  liability  to  the  plaintiff  his  own  release  from  lia- 
bility to  the  defendant  was  assured ;  so,  also,  Pinkham,  from  a 
sense  of  his  obligation  to  the  defendant,  might  be  suspected  of 
bias  in  favor  of  the  latter;  and,  lastly,  the  defense,  and  Pinkham's 
testimony  in  particular,  were  affected  with  some  degree  of  intrinsic 
improbability  of  truthfulness.  Was  it  likely  that  the  plaintiff 
would  part  with  value  upon  the  faith  of  the  defendant's  note,  with 
knowledge  that  the  note  was  not  available  for  the  purpose  for 
which  it  was  accepted?  The  testimony  of  both  witnesses,  there- 
fore, was  open  to  discredit,  though  such  testimony  was  not  di- 
rectly contradicted,  or  tlie  witnesses'  characters  impeached,  and 
the  evidence  inconclusiva  Pelly  v.  Onderdonk,  61  Hun,  314; 
40  St  Rep.  648;  Carbon  Works  v.  .Schad,  38  Hun,  71;  Underli.  Ev. 
p.  552,  §  354 ;  and  authorities  collated  in  note  to  Effray  v.  Ma,s8ony 
28  Abb.  N.  C.  210;  45  St  Rep.  296. 

Both  parties,  having  asked  for  the  direction  of  a  verdict,  thereby 
authorized  the  court,  in  place  of  the  jury,  to  determine  all  dis- 
puted questions  of  fact  Provost  v.  SfcEncroe^  102  N.  Y.  650  ; 
Kirtz  v.  Peck,  133  id  222 ;  22  St  Rep.  733.  And  in  support  of 
the  verdict  which  was  directed  for  the  plaintiff,  we  must  assume 
that  all  such  questions  were  determined  in  the  plaiutiff^s  favor. 
Sutter  V.  Vanderveer^  122  N.  Y.  652 ;  34  St  Rep.  211.  Rejecting 
the  testimony  of  the  defendant's  witnesses,  there  was  no  evidence 
to  taint  the  validity  of  the  note  in  the  hands  of  the  payee,  and, 
agreeably  to  the  presumption  that  the  note  was  acquirea  by  it  in 
good  faith,  the  plaintiff  was  entitled  to  recover,  mechanics'  and 
Traders  Bank  v.  Liviwjslon,  6  Misc.  Rep.  81 ;  55  St  Rep.  394. 
For  the  reasons  stated,  therefore,  error  is  not  apparent  from  the 
exceptions  which  were  taken  to  the  denial  of  the  defendant's  mo- 
tion for  a  verdict  in  his  favor  and  the  direction  of  a  verdict  for 
the  i^laintiff. 

After  the  verdict  was  directed,  counsel  renewed  his  motion  for 
the  direction  of  a  verdict  for  the  defendant,  coupling  with  it  the 
inconsistent  request  that  the  question  of  the  plaintiffs  good  faith 
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be  submitted  to  the  jury;  but,  as  one  of  the  requests  (the  direc- 
tion of  a  verdict  for  the  defendant)  was  denied  upon  sufficient 
grounds,  the  exception  taken  to  the  denial  of  both  requests  is  un- 
available for  the  predicament  of  error.  Bosley  v.  Machine  Co.,  123 
N.  Y.  550;  34  St  Rep.  277. 

No  error  appears  from  the  exceptions  taken  to  the  trial  court's 
exclusion  of  evidence.  The  answer  set  forth  certain  matter  which 
tended  to  show  that  the  alleged  restrictions  upon  the  use  of  the 
note  by  the  payee  were  material  to  the  defendant  The  material- 
ity of  the  restrictions,  however,  was  not  open  to  controversy  on 
the  part  of  the  plaintiff.  Benjamin  v.  Rogers;  Bank  v.  Swing, 
^upra.     Hence  evidence  of  the  matter  alluded  to  was  inadmissible. 

The  rejection  of  the  offer  of  the  defendant's  counsel  to  prove 
"evervthing"  set  forth  in  the  answer  was  proper,  because  the  offer 
included  matter  which  was  inadmissible.  Bosley  v.  Machine  Co., 
supra. 

Defendant's  testimony,  "  This  note  was  given  to  Mr.  Pinkham 
for  the  purpose  of  having  it  discounted,"  was  clearly  a  conclusion; 
and  the  following  question  addressed  by  the  defendant's  counsel 
to  the  same  witness  called  for  the  like  objectionable  testimonv: 
"State  whether  Mr.  Pinkham  had  authority  to  use  that  note  for 
any  other  purpose  than  to  have  it  discounted."  The  same  is  to- 
be  said  of  the  Questions  asded  of  the  defendant's  witness  Pinkham 
as  part  of  the  latter's  direct  examination :  "  When  that  note  was 
matle  and  delivered  to  you,  will  you  state  for  what  purpose  it  was 
delivered?"  "State  whether  Mr.  Ives  knew  or  was  informed 
that  that  wa«i  an  accommodation  note."  With  regard  to  the  last 
question,  the  witness  was  permitted  to  and  did  state  what  he  said 
to  Mr.  Ives  touching  the  character  of  the  note.  Another  q  uestion 
asked  of  Mr.  Pinkham  by  the  defendant's  counsel,  "Will  you 
state  the  conversation  you  had  with  Mr.  Flannagan  touching  the 
use  to  which  it  (the  note)  was  to  be  put?"  was  objectionable  be- 
•cause  the  conversation  was  not  limited  to  one  had  before  the  note 
was  transferred  to  the  plaintiff.  And  two  further  questions  upon 
the  defendant's  direct  examination,  "  Will  you  state  all  of  the 
facts  and  circumstances  which  occurred  at  the  time  you  delivered 
the  note?"  "State  all  the  facts  and  circumstances  under  which 
the  note  was  given," — were  properly  excluded,  because,  if  allowed, 
the  witness  would  have  been  permitted  to  testify  to  wholly  irrele- 
vant and  immaterial  matter,  he  having  previously  testified  to  the 
conversation  between  him  and  the  payee  at  the  time  of  the  deliv- 
ery of  the  note  in  suit 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


The  People,  Pl'ff,  v.  William  Watson,  Deft 

(Ocmrt  of  General  Sessions,  New  York  Oounty^  Filed  No^feniber  12,  1896.) 

Bail — Pblony— Insaihty. 

AdmftsioQ  to  bail  in  the  case  of  a  felony,  will,  where  the  defendant 
pleads  present  insanity  in  addition  to  not  guilty,  be  refused  until  the  de* 
termination  of  the  former  issue. 
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William  Watson,  alias  Bill  Vosburgh,  was  indicted  for  aiding, 
assisting,  and  abetting  in  the  promotion  of  and  carrying  on  of  a 
scheme  or  device  of  oflEering  and  purporting  to  oflEer  for  sale  and 
distribution  counterfeit  paper  money  of  the  United  States  (other- 
wise **  green  goods  "),  the  indictment  being  as  for  a  second  oflfense. 
Defendant  pleaded  not  guilty,  with  a  special  plea  of  present  insan- 
ity, and  he  now  moves  to  be  admitted  to  bail.     Denied. 

Bartow  S.  Weeks^  asst  disL  atty.,  for  the  people;  Wauhope 
Lynn  and  Maurice  Afeyer,  for  deft 

V  GoFF,  R  rorally). — Owing  to  the  limited  time  at  my  disposal 
since  yesteraay,  1  have  not  had  time  to  reduce  to  writing  my 
views  upon  the  question  submitted  in  this  proceeding.  Therefore 
I  will  have  to  express  myself  orally  from  tne  bench. 

The  right  to  bail  in  criminal  cases,  as  in  the  one  presented  here 
was  never  recognized  in  common  law.  The  right  to  bail  in  civil 
cases  was  always  recognized  in  common  law,  b^^use  there  it  was  a 
breach  of  contract,  and  the  bail  to  be  given  would  be  there  for 
breach  of  contract;  but  in  criminal  cases  the  original  principle  upon- 
which  bail  was  first  founded  was  embodied  in  the  ancient  maxim, 
"A  body  for  a  body,"  which  in  time  was  rendered  equivalent  to 
the  bailor  or  surety  offering  or  pledging  himself  to  pay  a  certain 
sum  of  money  upon  the  failure  of  the  person  bailed  to  appear  for 
trial.  It  was  a  recognizance  to  do  a  certain  thing, — lo  proauce  the 
body  of  the  person,  or  to  pay  a  certain  sum  o^  money.  The  bailor 
hence  became  the  jailer  of  the  person  bailed,  into  whose  custody 
the  prisoner  was  surrendered,  and  the  bailor  was  held  to  be  re- 
sponsible to  produce  that  prisoner  at  any  time  during  the  term  of 
the  court  at  which  he  was  cited  to  appear.  The  later  statutes  and 
the  English  law  made  some  changes  from  the  common-law  rule, 
but  changes  particularly  affecting  the  power  of  justices  of  the 
peace  to  admit  to  bail,  and  not,  in  substance,  affecting  the  power 
of  the  judges  of  courts  of  superior  criminal  jurisdiction,  to  wit,  the 
court  of  king's  bench  and  tne  judges  of  the  assizes.  Their  dis- 
cretionary powers,  under  the  common  law,  remained  untouched, 
even  by  the  statute  of  Westminster.  So  that,  under  the  common 
law  and  statute  law  of  England,  the  right  to  bail  in  cases  of  misde- 
meanor was  held  to  belong  to  the  accused,  but  the  right  to  bail  in 
cases  of  felony  was  never  recognized  or  conceded.  Indeed,  it 
went  so  far  that  in  any  case  judges  of  courts  of  superior  criminal 
jurisdiction  exercised  discretionary  power  as  to  whether  they 
would  admit  certain  persons  to  bail  under  any  circumstances, — 
persons  whose  common  fame  was  bad ;  persons  who  were  recog- 
nized as  common  thieves ;  persons  they  had  reason  to  apprehend, 
from  their  reputation,  habits,  associates,  or  financial  standing, 
would  escape  the  jurisdiction  of  the  court  In  other  words,  these 
judges  of  the  higher  courts  of  criminal  jurisdiction  exercised  that 
discretion,  no  matter  what  the  grade  of  crime  was. 

The  statute  law  of  the  state  of  New  York,  practically  speaking^ 
embodies  the  common  law  and  statute  law  of  England,  and  it  is 
this:  that  in  cases  of  misdemeanor  the  right  to  bail  is  absolute,  bat 
in  cases  of  felony  the  right  to  bail  is  one  of  discretion,  to  be  ex- 
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eroised  by  the  judge  of  the  court  having  jurisdiction  of  the  case 
on  trial.  As  this  case  is  presented,  the  defendant  is  charged  with 
a  felony,  and  his  right  to  bail  on  that  charge  is  not  absolute,  but 
rests  in  the  discretion  of  the  court,  and  in  further  discretion  of  the 
court  to  examine  into  the  question  as  to  probability  of  this  de- 
fendant's appearing  for  trial,  when  callea ;  and  in  testing  that 
probability  the  court  has  a  right  to  take  into  consideration  the 
reputation  which  he  has  borne,  acknowledged  through  the  lips  of 
his  counsel  at  the  bar;  the  fact  that  he  has  been  a  professional  thief 
for  many  years,  and  the  common  character  whicn  surrounds  his 
name.  , 

So  that  we  treat  the  question  here  as  one  of  discretion,  and  not 
one  of  right. 

In  addition  to  that  legal  phase  of  the  case,  another  question  has 
been  presented  by  the  defendant  He  has  been  brought  to  the 
bar  on  a  charge  of  felony.  He  has  interposed  a  plea  of  present 
insanity.  Through  the  lips  of  his  counsel  he  has,  eflEect,  said  to 
the  court:  **I  am  now  insana  I  am  capable  of  understanding  my 
case,  or  of  consulting  with  my  counsel.  Therefore,  it  is  improper 
that  I  should  be  at  large.  I  therefore  call  upon  the  court  to  de- 
termine that  question,  and  if  determined  in  the  affirmative,  as  I 
contend,  I  must  be  immured  in  some  place  of  safety,  for  the  pro- 
tection of  myself  as  well  as  for  the  protection  and  safety  of 
society." 

That  is,  in  effect,  what  this  defendant  says.  It  is  different  from 
a  plea  of  not  guilty.  It  is  an  affirmation;  an  affirmative  issue  in- 
terposed by  this  defendant;  an  issue  which  he  must  maintain  and 
prove;  and  it  being  an  affirmation  made  solemnly  in  coui-t,  the 
court  cannot  presume  that  it  is  not  made  in  good  faith,  or  that  it 
is  untrue.  Tne  court  must  rather  presume  that,  when  reputable 
counsel  makes  that  plea  and  affirmation,  it  is  made  in  good  faith, 
and  that  it  is  true;  and  therefore  the  court  ordered  that  issue  to 
be  tried  upon  a  day  to  suit  the  convenience 'of  counsel  for  the  de- 
fendant and  the  district  attorney, — three  days  from  this  date. 

Pending  the  trial  of  that  issue  this  defendant  comes  in  and  asks 
to  be  admitted  to  bail;  this- defendant  who  has  said,  by  his  plea 
of  present  insanity,  that  he  is  incapable  of  understanding  what  he 
b  doing,  or  of  advising  his  counsel. 

It  is  incomprehensible  to  me  that  a  defendant  who  has  made 
that  plea  should,  in  the  next  breath,  say:"  I  am  now  sana  j  I  can 
comprehend  what  I  am  doing,  and  I  want  to  be  admitted  to  bail, 
io  order  that  I  may  be  examined  as  to  my  sanity,  outside  the  pri- 
son walls."  I  cannot  conceive  the  logic  or  reason  of  that  position. 
A  person  who  claims  to  be  insane,  by  that  plea,  places  himself 
unaer  the  guardianship  of  the  court  The  court,  by  its  inherent 
power,  has  the  right  to  control  the  custody  of  the  person  who 
claims  to  be  insane,  it  that  claim  be  well  founded,  and  determined 
by  judicial  decree.  When  the  conscience  of  the  court  is  properly 
informed  upon  that  question,  then  the  court  has  the  power,  not 
only  for  the  protection  of  the  prisoner  himself,  but  for  the  safety 
and  well-being  of  society,  to  immure  that  person  in  some  place, 
St.  Rep.,  Vol.  LXX.        43 
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for  safe-keeping  and  proper  treatment  The  proceeding  pending 
is  a  proceeding  simply  to  inform  the  conscience  of  the  court, 
through  the  intervention  of  a  trial  jury,  and  while  that  proceed- 
ing is  pending  this  defendant  asks  to  be  admitted  to  bail 

I  have  been  unable  to  find  any  authority  in  point  upon  the 
question,  directly  determining  the  question  in  issue.  Counsel  for 
the  defendant  has  cited  two  cases,  which  have  occurred  in  the 
courts  of  this  city,  —  the  Rhinelandefi*  Case,  and  the  Field  Caae, 
From  an  examination  of  those  cases,  I  am  satisfied  that  counsel  is 
somewhat  mistaken  in  his  application  of  them  to  the  case  at  bar. 
In  the  Bhinelander  Case  a  commission  of  inquiry  was  instituted, 
as  to  the  sanity  of  the  defendant.  That  commission  reported  a 
disagreement  Two  of  the  commissioners  were  in  favor  of  report- 
ing that  prisoner  was  sane,  and  one  commissioner,  that  he  v^?as 
sana  The  court  rejected  the  report  of  two  corpmissioners  and 
affirmed  the  report  of  the  single  commi^wioner,  that  the  prisoner 
was  sane;  and  after  the  prisoner  was  thereupon  determined  sane, 
and  able  to  go  to  trial,  he  was  then  admitted  to  bail,  because  he 
was  determined  a  sane  person.     , 

In  the  Gaseo/Fieldy  he  had  never  pleaded  to  the  indictment. 
He  was  not  admitted  to  bail,  but  on  his  plea  of  insanity  he  was 
sent  to  an  insane  asylum  at  Buflfalo ;  and  it  was  after  the  certifica- 
tion from  that  insane  asylum  that  he  was  well  and  cured  that  he 
was  admitted  to  bail  So  that  neither  the  Rhinelander  Case  nor 
the  Fif^ld  Case  hasaiiy  application  to  this  case  whatever. 

The  only  other  case  in  America,  reported,  that  would  at  all  have 
any  application  is  a  case  reported  in  the  court  of  appeals  in  Texas, 
where  it  was  held  that  a  person  accused  of  crime,  and  who  pleaded 
not  guilty,  and  who  put  in  the  additional  plea  that  he  was  insane 
at  the  time  of  the  commission  of  the  act,  notwithstanding  the 
probability  that  he  might  be  acquitted  on  the  ground  of  insanity, 
that  that  plea  would  not  operate  as  a  cause  against  his  being  ad- 
mitted to  hail  pending  that  trial.  That  case  has  no  application, 
because  this  case  may  be  distinguished  from  it  in  this  way:  This 
defendant  pleads  present  insanity,  while  the  defendant  in  the 
Texas  case  pleaded  insanity  at  the  time  of  the  commission  of  the 
crime.  Therefore  the  ruling  of  the  court  must  be  without  the  light 
of  judicial  precedent,  and  must  be  founded  upon  reason  and  the 
principle  involved. 

It  being  discretionary  with  the  court  to  admit  to  bail  in  any  case 
of  felony,  unless  that  discretion  be  abused  it  must  stand  as  the 
ruling  of  the  court  having  jurisdiction  to  try  the  oasa  I  refuse 
to  admit  this  prisoner  to  bail  at  this  time,  for  the  reason  that 
he  had  affirmed  to  this  court  that  he  is  insane  ;  and  it  would  be 
a  most  dangerous  precedent  to  establish,  to  admit  a  man  to  bail 
who  ?ays  that  he  is  insane,  through  the  lips  of  counsel,  and  who, 
if  it  should  be  finally  adjudged  that  he  is  insane,  would  have  to 
be  immured  in  a  place  of  safety.  It  would  be,  to  a  great  extent,  a 
wrong,  not  only  to  this  defendant,  but  a  probable  and  impending 
danger  to  the  safety  of  the  community  ;  and,  until  this  issue  be 
tried  and  determined,  I  shall  not  admit  this  defendant  to  bail 

A  further  view  may  be  taken  of  it,  though  not  the  controlling 
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one,  that  prompts  me  to  render  this  decision ;  and  that  is  that  the 
bond  pi'esentecf  is  not,  in  my  opinion,  of  a  suflBcient  character  to 
warrant  me  in  accepting  it.  I  consider  that  a  man  whose  property 
is  raortffaged  so  heavily  as  this  man's  property  is  may  place  the 
value  oi  his  property  at  figures  away  beyond  what,  in  reason,  any 
one  would  expect  it  to  bring  at  a  forced  sale ;  and  his  valuation  is 
not,  in  my  opinion,  the  true  valuation  of  the  property.  The  valua- 
tion of  property  in  the  citv  of  New  York,  and  in  any  other  place 
in  this  state,  is  what  it  will  bring  upon  a  forced  sale,  and  no  mora 
Any  other  valuation  is  a  special  or  fictitious  valuation  ;  and  I  con- 
sider that  property  located  in  the  place  where  this  raan*s  property 
is  located,  ana  where  such  heavy  mortgages  are  upon  it,  taking 
the  character  of  the  property  into  consideration,  size,  dimensions, 
and  location,  is  not  worth  anything  like  what  the  proposed  surety 
characterizes  it  as  being  worth,  and  that  is  not  of  tnat  value. 

I  would  therefore,  even  on  the  second  ground,  refuse  to  accept 
this  bond,  as  wholly  insufficient ;  and  for  that  reason  the  proposed 
bail  is  not  accepted  On  Friday  morning,  as  originally  directed 
by  the  court,  the  i^ue  of  this  defendant's  sanity  will  be  tried. 


Rathbon  C.  Touslky,  App'lt,  v.  Jesse  Mowers,  Besp't 

(Ckmn^  Gmrt,  OrUam  County,  FOed  September,  1895,) 

1.  JusncB's  COURT-JUDGMENT— Clerical  error. 

Where  a  Justice  of  the  peace  enters  judgment  for  defendant  for  damages* 
•5.05,  costs,  thirty  five  cents,  but  in  the  return  on  appeal  from  the 
judgment,  it  is  stated  that  the  amount  entered  as  damages  is  in  reality 
costs,  and  the  items  making  up  the  amount  are  given,  tt^  entry  of  dam* 
ages  is  a  mere  irregularity  or  clerical  defect,  which  can  be  disregarded. 

%  Same — Entry. 

The  entry  of  Judgment  by  a  Justice  of  the  peace  within  twenty-four  hours 
after  the  verdict  is  an  entry  "torthwith,"  as  required  by  section  3015  of 
the  Code. 

Appeal  from  a  judgment  rendered  in  justice's  court  in  favor  of 
defendant 
John  C.  Knickerbocker^  for  app'lt ;  Thomas  A,  Eirby,  for  resp*t. 

SiONOR,  J. — Appeal  from  judgment  entered  on  a  verdict  of  no 
xause  of  action.  Verdict  was  rendered  about  7  p.m.,  April  22d  ; 
and,  as  appears  from  a  supplemental  return  made  bv  the  justice, 
he  entered  the  verdict  on  his  minutes  as  a  verdict  of  no  cause  of 
action,  but  did  not  tax  the  costs  until  the  succeeding  day,  when 
he  entered  the  judgment  within  twenty -four  hours  from  the  time 
it  was  rendered.  The  judgment,  as  entered,  is  for  damages,  $5.05  ; 
costs,  thirty -five  cents.  But  in  the  return  it  is  stated  that  the 
amoont  entered  as  damages  is  in  reality  costs,  and  the  items  mak- 
ing up  the  amount  are  given.  Code,  section  8015,  provides  that 
when  a  verdict  is  rendered  in  justice's  court,  the  justice  must  forth- 
with render  judgment  and  enter  it  in  his  docket  book.  By  the 
return  it  appears  that  the  judgment  was  not  rendered  until  the  fol- 
lowing day.  The  act  of  rendering  judgment  is  judicial ;  that  of 
entering  it  in  the  docket,  ministerial     Fish  v.  Emerson^  44  N.  Y. 
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876.  The  judicial  costs  consists,  in  such  a  case,  in  at  least  fixing 
the  amount  of  costs, — in  determining  what  costs  the  justice  will 
allow,  and  the  amount, — and  must  be  indicated  by  some  final  ac- 
tion. .  Putnam  v.  Van  Allen,  46  Hun,  492.  It  follows  that  no 
judgment  was  entered  until  the  entry  was  made  the  following  day 
in  the  docket  The  entry  in  the  docket  (damages,  $5.05 ;  costs 
thirty- live  cents),  in  view  of  the  explanation  in  the  return,  seems 
to  be  an  irregularity  or  clerical  defect,  and  one  of  the  errors  that 
should  be  disregarded.     Fish  v.  Emerson^  supra. 

The  remaining  question  is  whether  the  judgment  was  rendered 
within  the  time  allowed  by  the  statute  There  seems  to  be  no  stat- 
utory definition  of  the  term  "forthwith."  It  has  been  construed, 
however,  by  the  court  In  Champlin  v.  Champlin^  2  Edw.  Ch.  826, 
it  was  held  to  mean,  when  applied  to  a  court  rule,  within  twenty- 
four  hours.  In  Van  Wyck  v.  Hardy,  89  How.  Praa  899,  a  sum- 
mons and  complaint  were  not  deposited  in  the  post  office  till  the 
fourth  day  after  the  entry  of  an  order  which  directed  them  to  be 
deposited  foi'thwith.     The  court  says : 

"When  used  in  a  rule  of  court,  it  has  been  held  to  mean  twenty- 
four  hours  after  the  time  when  the  act  requested  or  directed  is  to 
be  done.  No  construction  has  been  given  to  the  term  when  used 
in  a  statute.  Webster,  among  other  definitions,  defines  it  to  mean 
*withotit  delay.*  That  is  a  reasonable  meaning,  and,  so  understood, 
it  must  be  left  to  the  decision  of  the  court  which  is  to  pass  upon 
the  question  to  determine,  under  the  cirumstances  of  each  case, 
whether  the  order,  in  that  respect,  has  been  complied  with." 

The  court  holds  in  that  case  that  a  mailing  within  the  four  days 
was  a  compliance  with  the  order. 

Goodrich  v.  Sullivan,  1  Thomp.  &  C.  191,  is  an  authority  in  sup- 
port of  the  judgment  appealed  from.  There  the  judgment  was  ren- 
dered about  midnight,  and  entered  by  the  justice  the  next  morn- 
ing, and  Parker,  J.,  writing  the  opinion,  says : 

"Whether  the  verdict  was  rendered  before  or  after  midnight,  the 
judgment  followed  the  verdict  before  *a  single  day  had  gone  by,* 
forthwith,  as  required  by  the  statute,  that  is,  within  twenty-four 
hours." 

In  the  case  under  consideration,  the  justice  certifies  in  his  re- 
turn that  he  was  tired  and  worn  out  with  the  trial ;  and,  under  ih^ 
circumstances  of  the  case  and  the  case  and  the  authorities  cited,  I 
must  hold  that  the  judgment  was  entered  "forthwith,"  within  the 
meaning  of  that  term  as  used  by  the  Code.  The  judgment  ap- 
pealed from  must  therefore  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs. 


George  R  Losey  et  al,  fiesp't<?,  v.  Arthur  G.  Stanley  et  al, 
Infants,  etc.,  et  al,  App^Its. 

(Cdurt  of  Appeals,  Filed  November  £6,  1896.) 

1.  Will— CoNSTKucTioN. 

Where  a  will  creates  a  trust  in  the  real  property  of  which  the  testatrix 
dies  seized,  during  the  life  of  her  son,  for  his  benefit,  with  remainder  to 
his  children  or  their  descendants  living  at  his  death,  and  in  default  of  such 
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iffiue  to  certain  other  specified  devisees,  and  the  son  is  unmarried  at  the 
death  of  the  testatrix,  hut  subsequently  marries  and  has  two  children,  the 
first  born  child  takes  at  its  birth  a  vested  estate  in  remainder  m  uhe  land  ' 
devised,  subject  to  open  and  let  in  after-born  children  as  they  severally 
come  into  being,  and  such  vested  remainder  becomes  a  fee  simple  absolute 
in  the  chi.dren  living  at  the  death  of  their  father. 

1  TBUSra— RB1CAINDBB8— ESTATB  OF  TRUSTEES. 

The  provisions  of  section  60  of  1  Revised  Statutes  729  is  limited  to  the 
trust  estate,  and  has  no  application  to  future  legal  estates  in  land  covered 
by  the  trust,  to  take  effect  in  possession  on  the  termination  of  the  trust. 

8.  Sake— Bbnefici ART  appoiktbd  ab  trustee. 

The  appointment  of  the  beneficiary  as  trustee  by  the  court,  on  the  death 
or  lesignation  of  the  testamentary  trustee,  does  not  extinguish  the  trust. 

4.  Infants'  real  estate — Mortgage. 

A  court  of  equity,  in  this  state,  has  no  inherent  power  to  direct  the  sale 
or  mortgage  of  the  real  property  of  infants.  Its  power  in  this  respect  is 
purely  statutory. 

5.  Same — Mortgage  bt  trustee. 

The  vested  interests  in  remainder  of  infants,  which  are  not  included  in 
a  trust  estate  for  life,  cannot  be  included  in  a  mortgage  by  the  trustee 
under  direction  of  the  court  by  virtue  of  the  proviso  added  by  chap.  357 
of  1886  as  an  amendment  to  section  65  of  the  Statute  of  Uses  and  Trusts. 

6.  Same— Mortgage — Foreclosure. 

An  order  for  the  mortgaging  of  infants'  estates  in  remainder  in  property 
«can  be  attacked  collatenuly  in  an  action  to  foreclose  the  mortgage  for  want 
of  jurisdiction,  where  ti^e  order  was  made  in  a  proceeding  by  the  trustee 
of  a  life  estate,  who  had  no  power  to  mortgage  such  renudnders,  though 
a  guardian  od  litem  was  appointed  for  the  infants  and  consented  to  the 
order. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  the  judicial  department,  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  plaintiffs  entered  upon  a  decision 
of  the  court  on  trial  at  special  term. 

This  action  was  brought  to  foreclose  a  mortgage  on  certain 
lands  in  the  city  of  Rochester,  consisting  of  a  tract  of  about  six- 
teen acres,  executed  by  James  W.  Stanley  as  trustee  on  the  28d 
day  of  November,  1888,  to  George  R  Losey  and  others  as  security 
for  a  note  of  the  mortgagor  for  tne  sum  of  $1,000,  signed  by  him 
as  trustee,  and  as  a  continuing  security  to  the  extent  $8,500  for 
farther  advances  or  responsibilities  which  might  be  made  or  in- 
curred by  the  mortgages  for  Stanley  either  personally  or  as  trustee. 
The  mortgage  contains  a  redital  that  it  was  made  pursuant  to  an 
order  granted  by  the  supreme  court  October  22nd,  1888,  and  that 
it  was  given  for  the  benefit  "  of  said  estate  above  described." 
Elizabeth  J.  Stanley,  the  mother  of  James  W.  Stanley,  and  the 
grandmother  of  the  infant  defendants,  died  March  20, 1871,  seized 
of  the  premises  embraced  in  the  mortgage,  and  by  her  will  de- 
vised and  bequeated  all  her  estate,  real  and  personal,  to  one  Martin 
Briggs  upon  the  following  trust,  viz.:  "  To  convert  all  my  personal 
estate  into  money  and  invest  the  same  in  safe  security,  ana  to  take 
charge  of,  rent  and  to  receive  the  income  and  profits  of  all  my 
real  estate,  and,  if  deemed  by  him  advisable,  to  sell  and  convey 
sach  real  estate  and  convert  the  same  into  money,  to  be  invested 
in  good  safe  security,  and  to  pay  over  quarterly  in  each  year  to 
my  beloved  son,  James  W.  Stanley,  during  his  natural  life,  the  net 
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income  of  all  my  said  estate,  after  deducting  the  expenses  and 
charges  of  said  executor  and  trustees."  The  testatrix  by  the  third 
item  in  her  will  declared  that  **  after  the  death  of  my  said  son, 
James  W.  Stanley,  in  case  he  shall  leave  a  child  or  children  born 
of  his  body  in  lawful  wedlock,  or  a  descendant  of  such  child  or 
children,  then  I  give,  bequeath  and  devise  all  my  said  estate  to 
such  chyd  or  children  of  the  said  James  W,  Stanley,  share  and 
share  alike,  forever."  There  was  a  gift  over  a  certain  specific 
person  in  case  of  the  death  of  James  W.  Stanley  "  without  lawful 
issue  him  surviving."  The  trustee  named  in  the  will  accepted 
the  trust  and  sabsequently  died  December  24,  1883. 

James  W.  Stanley  married  after  the  death  of  his  mother,  and 
there  were  two  children  of  the  marriage  living  at  the  death  of 
Briggs,  aged  respectively  about  nine  and  six  years,  and  both  are 
still  living  and  are  the  infant  defendants.  After  the  death  of 
Briggs,  and  on  the  18th  of  November,  1884,  upon  the  petition  of 
James  W.  Stanley,  the  beneficiary  in  the  trust,  an  order  was  made 
by  the  supreme  court  appointing  him  trustee  in  place  of  Briggs, 
deceased.  The  order  of  appointment  recites  that  the  guardian  ad 
litem  of  the  infants  consented  thereto.  On  the  22nd  day  of  Octo- 
ber, 1888,  the  order  was  made  which  lies  at  the  foundation  of  the 
present  controversy.  It  was  based  on  a  verified  petition  of  Janres 
W.  Stanley,  dated  October  13,  1888.  It  alleges  his  appointnnent 
as  trustee  under  the  will  of  Elizabeth  J.  Stanley  by  the  order  of 
November  10,  1884;  that  the  petitioner  desires  to  raise  by  sale  or 
mortgage  of  the  real  estate  described,  held  by  him  as  trustee,  the 
sum  of  at  least  $3.500 ;  that  in  his  opinion  such  sale  or  mortgage 
would  be  for  the  best  interests  of  the  estate,  and  that  the  amount 
mentioned  is  "  necessary  for  the  purpose  of  preserving  and  improv- 
ing, said  estate."  The  reasons  why,  in  his  opinion,  such  sale  or 
mortgage  was  desirable  were  stated  as  follows:  *'The  property  is  in 
an  unproductive  condition,  and,  at  present,  is  not  producing  the 
amount  of  the  taxes  assessed  upon  it.  It  is  indebtea  for  taxes  al- 
ready past  due  to  the  amount  or  upwards  of  five  hundred  dollars. 
There  are  three  dwelling  houses  on  the  premises,  all  of  which 
need  repairs,  and  which,  when  properly  repaired,  could  be  rented 
to  much  greater  advantage  to  the  estata  If  kept  in  its  present 
unproductive  condition  the  property  will  rapidly  decrease  in  value, 
and  would  result  in  great  loss  to  the' estate,"  and  further,  "that 
there  is  no  property  with  which  said  estate  can  be  preserved  and 
improved  as  aforesaid,  unless  such  petitioner  is  allowed  to  make 
such  sale  or  mortgage."  The  petition  alleges  that  the  beneficiaries 
of  the  trust  are  the  two  infant  defendants,  and  the  devisees  over, 
and  states  their  respective  names  and  residences,  and  the  ages  of 
the  infants.  It  prays  that  the  petitioner  may  be  authorized,  as 
such  trustee,  "pursuant  to  the  statute  in  such  case  made  and  pro- 
vided," to  sell  or  mortgage  the  real  estate  upon  such  terms  and 
conditions  as  to  the  court  shall  seem  just  and  proper. 

The  record  discloses  that  following  the  presentation  of  the  peti- 
tion an  order  was  made  October  15,  1888,  that  notice  of  the  pro- 
ceedinc^s  be  given  to  the  infants,  returnable  October  17, 1888,  and 
an  affidavit  was  produced  from  the  files  of  the  court,  made  by 
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James  W.  Stanley,  the  petitioner,  of  service  by  him  on  the  day  of 
the  date  of  tlie  order,  of  a  copy  of  the  petition  and  notice  on  ttie 
infant  children  and  their  mother.  The  record  further  shows 
that  on  the  return  day  of  the  order  (October  17,  1888)  the  court 
appointed  a  guardian  ad  litem  of  the  two  infants  to  protect  their 
interests  in  the  proceedings. 

On  the  22nd  day  of  October,  1888,  the  court  granted  the  order 
to  mortgage.  It  recites  the  filing  of  the  petition  of  October  13 ; 
that  due  notice  of  the  application  had  been  given  to  the  benefi- 
ciaries of  the  trust ;  the  appointment  of  a  special  guardian  of  the 
infants ;  his  report  dated  October  19,  1888,  in  favor  of  the  appli- 
cation, and  his  consent  "in  all  ways  to  said  application;"  the 
consent  of  the  ulterior  devisees  to  the  g-anting  ot  the  order,  and 
that  no  one  appeared  in  opposition.  The  order  then  proceeds : 
**  It  is  hereby  ordereJ  that  leave  be  and  is  hereby  granted  to  said 
James  W.  Stanley,  as  such  trustee,  to  sell  either  at  public  or  pri- 
vate sale  in  his  discretion  or  mortgage  for  the  amount  of  $3,500, 
with  lawful  interest  thereon,  the  real  estate  described  in  said  petition 
as  follows^"  and  then  follows  a  description  of  the  premises.  The 
petition  stated  in  general  terms  that  tlie  petitioner  was  trustee 
under  the  will  of  Elizabeth  J.  Stanley,  but  its  contents  were  not 
disclosed,  and  it  does  not  appear  that  the  will  was  produced  on 
the  hearing  or  that  the  court  was  in  any  way  apprised  of  its  con- 
tents, or  of  the  interests  of  the  infants  thereunder.  It  does  not 
appear  that  any  evidence  was  presented  to  the  court  of  the  facts 
stated  in  the  petition.  It  would  seem  that  the  court  in  making 
the  order  acted  upon  the  petition  alone,  and  the  consent  of  the 
guardian  ad  litem  without  further  inquiry.  The  proposed  mort- 
gage was  not  reported  to  the  court  and  no  order  appears  to  have 
been  made  approving  it,  nor  was  any  bond  given  for  the  protec- 
tion of  the  interests  of  the  infants.  It  appears  from  the  findings 
of  the  court  that  the  indebtedness  of  $3,500,  for  the  recovery  of 
which  the  mortgage  was  foreclosed,  was  for  money  borrowed  on 
notes  made  by  Stanley  as  trustee  subsequent  to  the  execution  of 
the  mortgage.  The  court  found  that  no  part  of  the  money  alleged 
in  the  complaint  to  have  been  borrowed  by  Stanley  was  used  by 
him  for  the  benefit  of  the  trust  estate. 

James  W.  Stanley  died  in  the  year  1890,  before  the  commence- 
ment of  this  action. 

Joseph  W.  Taylor^   for  applt ;    WilUam  F.  Oogstvell^  for  resp*ts. 

Andrews,  Ch.  J.  —  This  appeal  presents  a  question  of  broader 
interest  than  attaches  merely  to  the  pecuniary  nghts  of  the  parties 
to  the  litigatioa  It  involves  a  consideration  of  the  power  of  the 
supreme  court  in  dealing  with  the  real  property  of  minors,  and 
the  extent  of  its  jurisdiction  in  directing  a  sale  or  mortgage  of 
their  property.  By  the  will  of  Elizabetli  J.  Stanley  a  trust  was 
created  in  the  real  property  of  which  she  died  seized,  during  the 
life  of  her  son,  James  W.  Stanley,  for  his  benefit,  with  remainder 
to  his  children  or  their  descendants  living  at  his  death,  and  in  de- 
fault of  such  issue  to  certain  other  specifietl  deviseea  James  W. 
Stanley  was  unmarried  at  the  death  of  his  mother  and  the  remain- 
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der  tx>  his  children  was  coDtingent  until  the  birth  of  issue.  He 
subsequently  married  and  there  were  two  children  of  the  marriage 
(the  infant  defendants')  who  -were  living  when  the  mirrtgage  in 
question  was  executea.  Under  the  will,  the  first  born*-  child  of 
James  W.  Stanley  took  at  its  birth  a  vested  estate  in  remainder  in 
the  land  devised,  subject  to  open  and  let  in  afterborn  children  as 
they  severally  came  into  being,  and  such  vested  remainder  became 
a  fee  simple  absolute  in  the  children  living  at  the  death  of  their 
father.  1  Rev.  St  728,  §  13 ;  Moore  v.  LiUU,  41  N.  Y.  66 ; 
Williamson  v.  Berry^  8  How.  (U.  S.)  495.  The  estate  in  the  chil- 
dren of  James  W.  Stanlev  was*  a  legal  estata  The  estate  ot  the 
trustee  was  for  the  life  of  James  W.  Stanley  and  terminable  at  his 
deatL  The  will  created  two  distinct  legal  estates  in  the  devised 
property,  viz.,  an  estate  in  the  trustee  for  the  life  of  the  benefi- 
ciarv,  with  the  right  of  possession  and  to  receive  the  rents  and 
profits  during  the  continuance  of  the  trust,  and  an  estate  in  re- 
mainder which  became  vested  on  the  birth  of  children  as  before 
stated.  The  trustee  had  no  power  over  the  estate  in  remainder 
except  such  as  may  have  been  given  him  by  the  will.  He  could 
not  sell  or  incumber  it  or  in  any  wav  by  his  own  act  alter  or  af- 
fect'the  interests  of  the  remainder  unless  authorized  by  the  will 
The  provision  of  the  Statute  of  Uses  and  Trusts  (1  Rev.  St  729, 
§  60),  declaring  that  every  valid  express  trust  shall  vest  the  whole 
estate  in  the  trustees,  is  by  settled  construction  limited  to  the  trust 
estate,  and  has  no  application  to  future  legal  estates  in  lands 
covered  by  the  trust,  to  take  effect  in  possession  of  the  termina- 
tion of  the  trust  The  trustee  in  the  present  case  had  an  estate  for 
the  life  of  James  W.  Stanley,  and  it  was  this  estate  and  this  only 
which  vested  in  the  trustea  Stevenson  v.  Leslie^  70  N.  Y.  512. 
The  will  of  Elizabeth  J.  Stanley  conferred  on  her  executor  and 
trustee  a  power  to  sell  the  real  estate  devised,  if  deemed  by  him 
advisable  so  to  do  for  the  purpose  of  investment  of  the  proceeds. 
It  gave  him  no  power  to  sell  the  lands  for  the  payment  of  debts, 
or   for  any  other   than   the  specified   purpose.     It  conferred  no 

Eower  to  mortgage,  and  it  is  not  claimed  nor  could  it  be  reasona- 
ly  contended  that  the  mortgage  in  question  can  be  sustained  as 
an  exercise  of  the  power  of  sale  contained  in  the  will.  Albany 
Fire  Ins.  Co.  v.  Bay,  40  N.  Y.  9 ;  Bloomer  v.  Waldroh,  3  Hill,  361 ; 
Bogers  v.  Bogers,  111  N.  Y  228 ;  19  St  Ren.  94.  When,  there- 
fore, the  application  for  leave  to  mortgage  the  premises  in  ques- 
tion was  made  to  the  court  by  James  W.  Stanley,  October  15, 
1888,  the  infant  defendants  were  vested  with  a  legal  estate  in  the 
remainder  in  the  premises,  and  the  tiiistee  had  no  power  under 
the  will  to  sell  or  otherwise  affect  or  incumber  their  estate  for  the 
purposes  specified  in  the  application.  We  shall  pass  without 
comment  the  question  urged  upon  us,  that  the  appointment  of 
James  W.  Stanley,  the  sole  beneficiary  of  the  trust,  as  the  trustee, 
was  unauthorized  and  void.  We  entertain  some  doubt  whether  a 
trust  is  void  in  its  inception  where  the  instrument  creating  the 
trust  appoints  the  sole  beneficiary  the  trustee,  but  we  have  no 
doubt  that  the  appointment  of  the  beneficiary  as  trustee  by  the 
Aourt»  on  the  death  or  resignation  of  the  testamentary  trustee^does 
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not  extiaguish  the  trust.  The  incorapatability  of  the  two  relations 
united  in  the  same  pei-son  is  evident.  Whether  a  trust  so  consti- 
tuted in  the  fii-st  instance  may  not  be  sustained,  leaving  it  to  the 
court  to  substuute  a  competent  trustee,  will  need  consideration 
when  the  question  directly  arises.  Rogers  v.  Rogers^  supra; 
Woodward  v.  James,  115  K  Y.  346;  26  St.  Rep.  147. 

We  come  to  the  main  question,  and  that  is  whether  the  court, 
either  by  virtue  of  an  inherent  orstatutory  power,  could,  upon  the 
application  made  in  this  case,  authorize  James  W.  Stanley  to  bind 
the  estate  of  the  infant  remaindermen  by  mortgage.  That  the 
supreme  court,  acting  as  a  court  of  equity,  possesses  an  inlierent 
jurisdiction  for  some  purposes  over  the  persons  and  esUites,  real 
and  personal,  of  minors,  cannot,  we  think,  be  successfully  con- 
troverted. The  origin  of  the  jurisdiction  of  the  court  of  chancery 
in  England  over  the  persons  and  estates  of  infants  is  involved  in 
some  obscurity.  The  better  opinion  seems  to  be  that  it  grew  out 
of  the  transfer  by  the  Crown  to  the  chancellor  of  the  supervision 
theret'ifore  exercised  by  the  king  jvs  jt>aren5  ^a^r/ce  over  persons 
who,  by  reason  of  non-age,  were  incapable  of  acting  for  them- 
selves, (See  2  Sto.  Eq.  Jur.  §  1827,  et  seq,)  The  chancellor  inter- 
vened for  the  protection  of  minors  and  their  property,  and  the 
precedents  are  numerous  where  the  chancellor  authorized  the  ap- 
plication of  their  property  for  their  education  and  maintenance, 
and,  at  times  when  the  interests  of  the  infants  seemed  imperatively 
to  require  it,  permitted  even  the  capital  of  a  fund  belonging  to  the 
infants  to  be  anticipated  or  broken  in  upon  for  such  or  similar 
purposes.  Harvey  v.  Harvey^  2  P.  Wms.  21;  Saunders  v.  Vautier, 
4  Beav.  114;  Rocke  v.  Rocke,  9  id.  66;  In  re  Boslwick,  4  Jo. 
Ch.  99.  But  this  power  of  management  and  disposition  exercised 
by  the  chancellor  (if  not  always  so)  came  to  bo  regarded  as  ex- 
tending only  to  the  personal  estate  of  infants  and  to  the  income  of 
their  real  property.  It  did  not  extend  to  the  binding  of  the  in- 
heritance. Tne  question  came  before  Lord  Hakdwicke  in  Taylor 
V.  Phillips,  1  VcvS.  229,  and  he  said:  "There  is  no  instance  in  this 
court  binding  the  inheritence  of  an  infant  by  any  discretionary  act 
of  the  court  As  to  personal  things,  as  in  the  composition  of 
debts,  it  has  been  done ;  but  never  as  to  the  inheritance  ;  for  that 
would  be  taking  on  the  court  a  legislative  authority,  doinc^  that 
which  is  properly  the  subject  of  a  private  bill."  Ana  in  Rassel  v. 
Russel,  1  Molloy,  525  the  lord  chancellor  of  Ireland  sail:  "I  have  no 
authority  to  bind  an  infant's  lep^al  estate.  This  was  decided  long 
^go  by  Lord  Hardwicke  in  Taylor  v.  Phillips.  The  chancellor 
has  never  since  attempted  to  deal  with  the  legal  inheritance  of  in- 
fants without  the  aid  of  Parliament."  The  subject  of  the  inherent 
t'urisdiction  of  equity  over  the  estates  of  infants  was  considered 
)y  Nelson,  J.,  in  his  dissenting  opinion  in  Willidvison  v.  Bei-ry, 
supra,  which,  upon  this  point,  has  been  frequently  referred  to  with 
approval.  Speaking  of  the  powers  of  management  and  control 
over  the  property  of  infants  vested  in  courts  of  chancery,  he  says: 
"They  relate  to  their  personal  and  the  income  of  their  real  estate, 
the  court  havinsf  no  power  to  direct  the  sale  of  the  latter  for  their 
St.  Rep.,  You'  LXX        43 
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maintenance  and  education;  that'  power  rests  with  the  legislature. '^ 
The  doctrine  has  been  frequently  declared  in  this  state  that  a  court 
of  equity  has  no  inherent  power  to  direct  the  sale  or  mortgage  of 
the  real  property  of  infants,  and  that  its  power  in  this  respect  is 
purely  statutory.  Rodgers  v,  Dili,  6  Hill,  415  ;  Bakery,  Lorillard^ 
4  N.  Y.  257;  Forman  v.  Marsh,  11  id.  544;  fforton  v.  McCoy,  47 
id.  26 ;  Jenkins  v.  Fahey,  73  id.  355,  361.  The  obiter  remarks  of 
Ch  Kent  on  this  subject  in  Matter  of  Salisbury  (3  Jo.  Ch.  348), 
and  in  Hedges  v.  Riker,  5  Jo.  Ch.  163,  are  contrary  to  the  general 
current  of  authority.  The  text  books  are  explicit  in  stating  the 
modern  doctrine  on  the  subject.  Pom.  Eq.  Jur.  §  1309;  Bispham's 
Eq.  §  549.  The  question  of  the  inherent  power  of  a  court  of 
eauity  to  order  a  sale  of  an  infant's  real  property,  upon  the  theory 
of  a  supposed  benefit  to  him,  is  quite  distinct  from  its  acknowl- 
edged power  in  the  enforcement  and  protection  of  trusts  and  from 
the  power  of  courts  in  the  exercise  of  their  ordinary  jurisdiction 
to  establish  or  enforce  rights  of  property  between  parties  to  a  liti- 
gation, whether  infants  or  adults. 

Having  reached  the  conclusion  that  the  order  made  in  the  case 
has  no  support  in  the  inherent  jurisdiction  of  the  court  over  the 
estate  of  the  infant  defendants,  it  remains  to  consider  whether  it 
can  be  sustained  under  any  statutory  authority.  The  legislature 
possesses  whatever  power  as  parens  patrioe  was  in  England  lodgred 
m  the  sovereign  over  the  estates  of  infants,  consistent  with  con- 
stitutional limitations.  From  the  origin  of  the  state  government 
the  legislature  has  enacted  statutes  conferring  upon  courta  in  cer- 
tain cases  and  under  careful  restrictions  the  power  to  order  the  sale 
or  mortgage  of  the  real  property  of  infants  for  their  benefit  The 
petition  presented  to  the  court  in  this  case  asked  that  the  order  be 
granted  "  pursuant  to  the  statute  in  such  cases  made  and  pro- 
vided," but  no  specific  statute  was  referred  to.  On  the  argument 
at  the  bar  the  only  statutory  authority  relied  upon  to  sustain  the 
order  was  the  sixty-fifth  section  of  the  Statute  of  Uses  and  Trusts, 
as  amended  by  chapter  257  of  the  Laws  of  1885.  The  original 
section  declared  that :  "When  the  trust  shall  be  expressed  in  the 
instrument  creating  the  estate,  every  sale,  conveyance  or  other  act 
of  the  trustee  in  contravention  of  the  trust  shall  be  absolutely- 
void."  This  was  plainly  a  provision  for  the  protection  of  the  trust 
estate  against  destruction  or  impairment  by  the  unauthorized  act 
of  the  trustee.  The  estate  to  which  the  section  refers  is  the  trust 
estate,  that  is,  the  estate  held  under  the  trust  It  did  not  in  the 
nature  of  things  comprehend  legal  estates  in  remainder  in  the 
same  land  taking  effect  on  the  termination  of  the  trust  It  needed 
no  statute  to  protect  remaindermen  as  against  any  sale  or  convey- 
ance by  the  trustee.  It  perhaps  added  nothing  to  the  protection 
of  the  cestui  que  trust  beyond  that  given  by  the  common  law.  But 
it  was  a  statutory  expression  of  a  rule  which  would  challenge  the 
attention  of  the  trustee  and  of  persons  dealing  with  him  in  respect 
to  the  trust  But  the  material  point  is,  that  the  legislature,  in 
enacting  the  section,  was  dealing  with  transactions  by  the  trustee 
in  respect  to  the  trust  estate.  The  trust  estate,  in  a  case  like  the 
present,  was  the  estate  for  the  life  of  the  beneficiary  named.      An 
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attempted  sale  or  conveyance  by  the  trustee  of  the  estates  in  re- 
mainder would,  doubtless,  be  ineflEectual,  but  this  would  be  so  for 
the  reason  that  the  trustee  would  have  no  estate  in  remainder  to 
sell  or  convey,  and  not  oecause  such  sale  or  conveyance  would  be 
in  contravention  of  the  trust.  The  estates  in  remainder  would  be 
outside  of  and  not  within  the  trust  The  amendment  of  1886  re- 
laxed somewhat  the  stringency  of  the  original  section.  It  added 
a  proviso  giving  power  to  the  supreme  court  to  authorize  any 
trustee  to  "  mortgage  or  sell  any  such  real  estate  whenever  it 
shall  appear  to  the  satisfaction  of  said  court  or  a  judge  thereof 
that  it  13  for  the  best  interest  of  the  said  estate  so  to  do,  and  that 
it  is  necessary  and  for  the  benefit  of  the  estate  to  raise  by  mort- 
gage thereon  or  by  a  sale  thereof  funds  for  the  purpose  of  preserv- 
ing or  improving  such  estate."  But  the  amendment  in  nowise 
vested  in  the  court  a  compulsory  power  to  order  the  sale  or  mort- 
gage of  estates  outside  of  the  trust.  It  makes  no  reference  to  in- 
fants or  persons  incapable  of  acting  for  themselves,  and  if  the  con- 
struction claimed  could  be  sustained  it  would  authorize  the  court 
to  order  the  sale  or  mortgage  of  the  estate  in  remainder  of  adults 
without  their  consent,  for  the  purposes  specified,  which  would  be 
plainly  unconstitutional.  Powers  v.  Bergtn,  6  N.  Y.  358  ; 
Brevoort  v.  Orace^  53  id.  245.  The  scope  and  purpose  of  the  sec- 
tion and  the  amendment  is  plain.  It  was  to  vest  in  the  court  the 
power  to  order  a  sale  or  mortgage,  which,  under  the  section  as  it 
originally  stood,  it  might  not  possess,  when  necessary  to  preserve 
and  improve  the  trust  estate,  and  this  purpose  is  emphasized 
by  the  circumstance  that  notice  of  the  application  is  re- 
quired by  the  final  clause  of  the  amendment  to  be  given 
only  to  the  beneficiaries  of  the  trust  It  is  claimed  that  the 
case  of  Morris,  63  Hun,  619,  which  was  affirmed  in  this 
court  without  opinion,  133  N.  Y.  693,  is  adverse  to  the  con- 
struction here  given  to  the  section  as  amended.  The  principal 
question  argued  in  that  case  seems  to  have  been  whether  cer- 
tain assessments  for  local  improvements  were  to  be  borne  by 
the  trust  estate  alone  or  should  be  apportioned  between  the  trust 
estate  and  the  estate  in  the  remainder.  The  opinion  in  the  gen- 
eral terra  did  not  refer  to  the  question  here  considered.  If  that  case 
should  seem  in  any  aspect  to  conflict  with  the  construction  we  now 
place  upon  the  statute  we  think  it  ought  not  to  be  followed.  It 
would  be  most  dangerous  to  establish  a  construction  of  the  statute 
of  1886,  which  would  make  it  possible  to  deprive  infants  of  their 
inheritance  by  hurried  and  informal  proceedings,  such  as  were 
taken  in  this  case,  and  that  too  on  the  application  of  a  party  hostile 
in  interest,  and  who  by  the  general  rule  of  law  was  bound  to  pay 
the  ordinary  taxes  and  improvements  upon  the  property. 

This  decision  does  not  leave  the  court  without  power  upon  the 
application  by  or  in  behalf  of  infants  whose  property  is  in  danger 
of  being  lost  by  the  failure  of  duty  of  a  life  tenant  to  pay  taxes  or 
make  improvements,  or  for  other  reason,  to  intervene  for  their 
protection.  The  provisions  of  the  Code  (sec.  2348  et  seq.)  for  the 
sale  of  mortgage  of  the  real  estate  of  infants  are  ample  for  such 
contingencies.     They  are  in  the  main  transcripts  from  the  Revised  ^ 
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Statutes.  But  proceedings  under  these  sections  are  hedged  aliout 
by  safeguards,  preventing  inconsiderate  action  by  courts,  and  by 
requiring  security,  protect  infants  ugaiust  the  dishonesty  of  those 
.  who  undertake  to  represent  them.  The  court  has  on  repeated  oc- 
casions declared  proceedings  instituted  under  these  provisions  to 
be  void,  when  not  taken  in  conformity  to  the  statuta  Ellwocd  v. 
Norihrup^  106  N.  Y.  172;  8  St  Rep  687;  In  re  VakrUine,  72  K  Y. 
184:;  Battell  v.  lorrey^  66  id.  294  There  is  no  pretense  that  this 
is  a  proceeding  under  the  general  statute  for  the  sale  or  mortgage 
of  the  real  estate  of  infants.  It  conformed  to  none  of  its  require- 
ments. The  donsent  of  the  guardian  ad  litem  of  the  infant  de- 
fendants to  the  granting  of  the  order  does  not  conclude  them. 
Ellwood  V.  Northrup^  supra.  The  court  had  no  jurisdiction  to 
grant  the  order,  and  it  is  open  in  this  proceeding  to  collateral  at- 
tack for  want  of  jurisdiction.  Risley  v.  Pheiiix  Bank,  88  N.  Y. 
318;  Williamson  v.  Berry^  supra.  The  plaintiffs  may  as  a  conse- 
quence of  our  decision  lose  their  money.  i3ut  they  were  charge- 
able with  notice  of  the  statements  in  the  petition  and  of  the  legal 
interests  of  the  children  in  the  land.  Pitcher  v.  Carter,  4  Sand. 
Cli.  1,  20.  The  infants  on  the  other  hand  have  had  no  benefit 
from  the  money  advanced  to  their  father,  and  they  should  not  lose 
their  inheritance  unless  it  has  become  bound  in  accordance  with 
law. 

The  judgment  below   should  be    reversed   and   a  new    trial 
granted. 

All  concur  (Finch,  J.,  in  result)^  except  Gray,  J.,  not  voting, 
and  Haight,  J.,  not  sitting.     Judgment  reversed. 


Baptist  M.  Corker  et  al,  Resp'ts,    v,    Alexander    Mackey, 

Appl't. 

(Court  of  Appeals,  Filed  November  26 ,  1S95.) 

1.  Appeal — Court  op  appeals. 

Where  the  evidence  is  no^in  the  record,  the  only  questions  which  can 
be  considered  arise  upon  exceptions  to  the  conclusions  of  law  of  the  referee, 
following  his  findings  of  fact.  In  such  case,  the  plaintiff  is  not  entitled  to 
any  presumption  in  support  of  the  judgment,  that  facts  other  than  those 
stated  in  the  referee's  report  were  shown,  and  the  defendant  must  accept 
any  inference  fairly  deducible  from  the  facts  found  which  tend  to  support 
the  conclusions  of  law,  and  cannot  question  such  inferences,  though  not  in- 
disputable, and  though  the  facts  found  w^ere  capable  of  diverse  interpreta- 
tions. 

2.  Novation — Original  firm  ai?d  successor. 

A  person,  to  whom  a  firm  renders  annual  accounts  in  which  the  balance 
is  carried  forward  from  year  to  year,  and  at  the  time  of  its  dissolutioQ, 
renders  a  final  account,  which  is  accepted  without  objection,  and  to  whom 
its  successor  continues  the  rendition  of  annual  accounts,  carrying  forward 
the  balance  shown  by  the  final  account  of  the  old  firm,  cannot,  byre-open- 
ing the  accounts  between  himself  and  the  old  firm,  obtain  credit  on  the 
account  of  the  new  firm  for  the  errors  and  overcharges  in  the  old  account, 
unless  by  force  of  some  contract  or  substitution,  whereby  the  new  firm 
has  obligated  itself  to  such  person  to  assume  and  pay  whatever  liability  the 
old  firm  was  under  to  him. 

8.  Novation — Application. 

The  principle  of  novation  of  debts  has  no  application  to  a  case,  where 
the  new  firm  has  not  taken  upon  itself  tiie  liabiUtj  of  the  old  ftrm  to  tb^ 
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allegod  creditor  beyond,  at  most,  the  indebtednees  entered  on  the  books, 
the  creditor  has  not  discharged  the  original  debtor  and  accepted  the  new 
firm  as  his  debtor  for  such  excess. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  plaintiflEs  entered  upon  the  report 
of  a  referee. 

This  action  was  brought  upon  an  alleged  account  stated.  The 
answer,  while  admitting  the  co-partnership  of  plaintiffs  as  alleged, 
denied  that  any  account  had  been  stated  between  the  parties,  but 
admitted  that  an  account  had  been  rendered  by  the  plaintiffs  up-  ' 
on  the  day  upon  which  it  was  alleged  the  account  had  been  stated 
showing  the  balance  claimed,  and  alleging  that  defendant  had  not 
then  the  means  of  ascertaining  whether  the  same  was  correct  or 
not;  and  he  denied  that  he  ever  assented  to  the  correctness  there- 
of. The  answer  further  sets  up  various  defenses  and  counter- 
claims by  which  the  defendant  claimed  to  surcharge  the  said  ac* 
count  stated  for  errors  in  respect  to  interest,  and  demanded  an 
accounting,  claiming  a  large  oalance  to  be  due.  To  the  counter- 
claim reply  was  duly  interposed. 

The  issues  thus  raised  having  been  referred  to  a  referee  to  hear 
and  determine  after  the  trial,  the  referee  reported  in  favor  of  the 
plaintiffs  for  an  amount  much  below  that  which  was  claimed  in 
the  complaint;  and  from  the  judgment  thereupon  entered,  this 
appeal  is  taken  by  the  defendant 

The  referee  finds  that  on  the  6th  of  November,  1868,  an  agree- 
ment was  entered  into  between  the  firm  of  Dowley,  Corners  &  Co. 
on  the  one  part,  and  the  defendant  Alexander  Mackey  and  one 
MuUer  on  trie  other  part,  providing  for  a  business  adventure,  in 
which  both  parties  shoula  be  interested,  Dowley,  Corners  &  Co.  to 
furnish  the  refinery  therein  mentioned,  and  capital  sufficient  for 
working  the  same,  and  the  defendant  and  Muller  to  furnish  the  pat- 
ents and  entire  time  and  services;  all  outlay  of  money  connected 
with  the  property  and  the  working  thereof  to  be  borne  by  the  busi- 
ness, except  m  the  cfee  of  additions  in  the  shape  of  entirely  new 
improvements;  the  interest  on  a  mortgage  of  $20,000  then  on  the 
premises  to  be  borne  by  the  business,  and  no  rent  or  commissions 
upon  purchases  or  sales  to  be  charged  unless  actually  paid  out; 
and  profits  and  losses  to  be  divided  or  borne  at  the  ena  of  each 
year  in  the  proportion  of  two-thirds  to  or  by  Bowley,  Corners  & 
Co.,  and  one-third  to  or  by  the  defendant  hnd  Muller.  The  agree- 
ment was  to  continue  in  force  for  three  years  from  its  date,  at  the 
end  of  which  time  Dowley,  Comers  &  Co.  were  to  have  the  priv- 
ilege of  extending  it  to  the  expiration  of  the  patents,  or  (ov  a 
shorter  period  by  mcreasing  the  interest  of  defendant  and  Muller 
to  four-tenth  of  the  profits. 

At  the  time  of  the  execution  of  this  contract,  the  refinery  was 
bein^  carried  on  under  a  prerious  arrangement  between  the  same 
fHarties.  It  was  continuea  for  the  period  of  three  years,  ending  the 
oxth  day  of  November,  eighteen  hundred  and  seventy-one.  It 
was  farther  oontinued  thereafter  with  no  definite  extension  or  new' 
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contract.  But  in  fact,  from  and  after  the  first  day  of  January, 
eighteen  hundred  and  seventy-two  the  share  of  the  defendant  in 
profits  and  losses  was  increased  one-sixth  to  one-fifth. 

In  1875  the  firm  of  Dowley,  Corners  &  Co.  was  dissolved,  and 
a  new  firm  known  as  Corner  Brothers  &  Co.,  consisting  of  the 
plaintiflEs  in  this  action,  was  thereupon  organized,  and  succeeded 
the  general  assets,  business  and  liaoilities  of  Dowley,  Corners  & 
Co.  The  members  of  the  old  firm  who  were  not  members  of  the 
new  firm  retired  and  were  settled  with  on  the  footing  of  the  books 
and  accounts  as  then  existed.  Up  to  the  time  of  such  succession 
in  1875,  Dowley,  Corners  &  Co.,  and  from  the  time  of  their  suc- 
cession Corners  Brothers  &  Co.,  had  rendered  two  statements  to 
the  defendant  on  or  about  the  first  day  of  January  in  each  year. 
The  one  was  a  summary  of  the  refinery  business  for  the  previous 
year  and  exhibited  the  balance  of  profit  and  loss  and  tne  share 
therein  of  each  of  the  parties.  The  other  was  a  detailed  personal 
account  of  the  defendant  with  the  firm  for  the  same  previous  year 
and  included  his  share  of  the  profit  and  loss  from  the  refinery  ac- 
count and  exhibited  the  balance  to  his  credit  or  debit  on  such 
first  day  of  January. 

These  personal  accounts  were  continuous,  carrying  forward  the 
balance  from  each  year  to  the  succeeding  year.  Both  sets  were 
regularly  received  and  retained  by  the  defendant  without  ob- 
jection. 

After  the  said  succession  of  plaintiflfs  the  refinery  business  was 
continued  by  the  former  in  conjunction  with  the  defendant,  and 
for  a  part  of  the  time  with  Muller  upon  the  same  footing  and  with- 
out any  new  definite  arrangement  between  them  and  the  defend- 
ant or  Muller  until  on  or  about  the  15th  day  of  October,  eighteen 
hundred  and  eighty,  when  it  was  finally  discontinued  in  accord- 
ance with  notice  to  that  effect  given  by  Corner  Brothers  &  Co.,  to 
the  defendant.  No  objection  to  the  discontinuance  was  then  made 
by  the  defendant  who,  on  the  contrary,  had  expressed  his  opinion 
of  the  inadvisability  of  proceeding  without  substantial  alterations 
and  improvements  of  machinery. 

In  making  up  the  several  refinery  accounts  interest  was  reck- 
oned not  only  upon  the  mortgage,  but  also  upon  what  were  known 
as  the  working  and  improvement  accounts,  and  was  charged  or 
credited  to  the  business  and  became  an  element  of  profit  or  loss 
stated  for -the  apportionment  between  the  parties  interested  in  the 
business  at  the  end  of  each  year.  No  part  of  the  interest  upon  the 
working  or  improvement  accounts  was  paid  or  received  by  eith^ 
Dowley,  Corners  &  Co.  or  their  successors,  the  plaintiffs,  the  same 
being  computed  in  their  favor  or  against  them,  as  the  case  might 
l>e. 

The  plaintiff  of  the  mortgage  of  $20,000  mentioned  was  paid  off 
in  installments.  No  part  of  such  principal  was  ever  charged  to 
the  business  or  in  anywise  paid  by  the  defendant;  nor  does  it  ap- 
pear that  interest  was  ever  fully  realized  by  the  plaintiffs  upon  this 
principal. 

There  was.  no  effort  on  the  part  of  the  plaintiflEs  or  their  prede- 
cessors to  mislead  the  defendant  respecting  the  character  or  method 
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of  the  acooants  nor  to  withhold  from  him  access  to4x)oks  or  other 
means  of  information  in  regai*d  thereto.  He  had  mislaid  his  dupli- 
cate of  the  original  contract,  but  did  not  seek  to  otherwise  inform 
or  remind  himself  of  his  rights  thereunder.  At  the  same  time  he 
was  not  an  expert  accountant,  and  his  main  reliance  was  upon  the 
accuracy  of  the  plaintiffs  and  their  predecessors. 

In  thiB  foregoing  statement  of  the  findings  of  fact  of  the  referee, 
it  has  not  been  considered  necessary  to  refer  to  figures,  because 
the  question  involved  upon  this  appeal  does  not  relate  to  amounts 
bat  to  the  principles  upon  which  the  referee  has  based  his  conclu- 
sions of  law. 

As  conclusions  of  law  the  referee  found  (1)  Under  the  contract 
interest  was  not  chargeable  to  the  business  on  the  working  account 
nor  on  the  improvement  account,  although  in  this  last  particular 
there  may  be  room  for  doubt  inasmuch  as  the  contract  failed  to 
make  it  the  duty  of  either  of  the  parties  to  supply  improvements 
not  chargeable  to  expense  account  But  interest  was  at  all  times 
chargeable  to  the  business  upon  the  twenty  thousand  dollars  rep- 
resented by  the  mortgage,  and  without  regard  to  payments  of 
principal  thereof  by  Dowley,  Corners  &  Co.,  or  by  the  plaintiflS. 

(2)  That  the  discontinuance  of  the  business  by  the  plaintiflEs  in 
the  year  eighteen  hiindred  and  eighty  was  without  fault  on  their 
part  such  as  to  subject  them  to  liability  to  the  defendant  for  either 
penalty  or  damages.  Moreover,  the  action  of  the  defendant  pre- 
liminary to  and  concurrent  with  the  discontinuance  left  him  no 
right  of  subsequent  complaint 

(3)  That  in  view  of  the  receipt  by  the  defendant  of  the  series 
of  accounts  rendered  to  him  by  Dowley,  Corners  &  Co.,  and  the 
same  absence  of  objection  by  him  thereto  and  of  the  dissolu- 
tion of  the  firm  and  the  succession  to  the  same  by  the  plaint- 
ififs  firm  of  Corners  Brothers  &  Co.,  with  material  changes  in 
membership  and  proportionate  rights,  and  without  notice  that 
the  accounts  were  in  anywise  unacceptable  to  the  defendant,  it 
would  be  inequitable  to  permit  the  defendant  to  now  impeach 
these  accounts  for  the  purpose  of  charging  the  plaintiffs  with  a 
balance  to  defendant's  credit  at  the  time  of  the  succession  larger 
or  other  than  the  balance  then  appearing  in  his  favor  by  the 
accounts  so  therefore  rendered  to  him. 

And  further,  that  the  sums  charged  by  the  plaintiffs  upon 
the  working  and  improvement  account  were  erroneously  charged, 
and  that  notwithstanding  the  great  delay  of  the  defendant  in 
objecting  thereto,  nevermeless  correction  of  the  errors  can  now 
properly  be  made  for  the  period  since  the  1st  of  January,  1876, 
that  bieng  the  date  when  the  plaintiffs  succeeded  to  tne  firm 
Dowley,  Corners  &  Co. 

Esek  Cowan,  for  app'lt ;  W.  M.  RosebauU,  for  resp'ta 

Andrews,  Ch.'J. — This  evidence  is  not  in  the  record,  and 
the  only  questions  which  can  be  considered  arise  upon  excep- 
tions to  the  conclusions  of  law  of  the  referee,  following  his 
findings  of  fact  The  plaintiffs  on  the  one  hand  are  not  enti- 
tlefl  to  any  presumption  in  support  of  the  judgment,  that  facts 
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were  shown  pther  than  those  stated  in  the  referee's  report,  and 
on  the  other  hand  the  defendant  must  accept  any  infer- 
ence fairly  deducible  from  the  facts  found  whicn  tend  to  Bup^ 
port  the  conclusions  of  law,  and  cannot  question  such  inferences, 
although  not  indisputable,  and  although  the  facts  found  were 
capable  of  diverse  interpretation.  Rochester  Lamp  Co,  v.  Stiles^ 
135  N.  Y.  209 ;  47  St  Jl«p  842.  The  principal  question  re- 
lates to  the  claim  on  the  part  of  the  defendant  that  in  makings 
up  the  account  between  himself  and  the  firm  of  Corner  Broth ers^ 
&  Co.  (the  plaintifis),  he  was  entitled  to  be  credited  v^ith  the 
amount  of  the  interest  on  capital  used  in  the  business,  errone* 
ously  charged  in  the  accounts  of  the  former  firm  of  Dowley, 
Corners  &  Co.,  to  the  extent  that  said  charges  diminlsfhed  the 
profits  to  which  he  was  entitled  in  the  business  of  that  firm.  The 
referee  found  that  the  firm  of  Dowley,  Corners  &  Co.  was  dissolved 
in  1875.  The  plaintiffs  organized  the  new  firm  of  Corner  Brothers 
&  Ca,  three  oi  the  partners  in  the  firm  retiring,  and  the  three  re- 
maining partners  uniting  with  two  others  of  the  plaintiffs,  not 
members  of  the  old  firm,  in  organizing  the  new  one.  Unless  the 
new  firm,  by  an  agreement  between  itself  and  the  defendant  upon 
sufficient  consideration,  assumed  whatever  liability  the  firm  of 
Dowley,  Corners  &  Co.  might  be  under  to  the  defendant  at  the  dale 
of  its  dissolution,  it  is  plain  that  the  new  firm  could  not  be  com- 
pelled, in  making  up  its  accounts  with  the  defendant  in  respect  to 
the  business  of  the  new  firm,  to  credit  him,  at  nKrst,  anything  more 
than  $2,866.09,  the  sum  appearing  to  his  cretlit  on  the  books  of 
the  former  firnL  The  account  between  the  plaintiffs  and  the  de- 
fendant was  adjusted  by  the  referee  on  the  tneory  that  the  defend- 
ant was  entitled  to  a  credit  for  the  amount^  and  the  plaintiffs  are 
not  in  a  position  to  question  the  correctness  of  the  decision  to  thia 
item,  even  if  a  doubt  might  be  raised  in  respect  to  it  After  the 
organization  of  the  new  firm  in  1876  the  refinery  business  was  con- 
tinued, as  the  referee  finds,  by  the  new  firm  and  the  defendant  and 
Muller,  upon  the  same  footing,  though  without  any  new  definite 
arrangement,  as  theretofore  between  them  and  the  old  firm. 

There  were  losses  in  place  of  profits  in  the  business  of  the  new 
firm,  and,  under  the  a^irreement  of  November,  1868,  under  which 
the  parties  acted,  the  defendant  was  bound  to  bear  one-fifth  of  sueh 
losses.  He  now  in  effect  seeks,  by  reopening  the  aocoftnte  between 
himself  and  the  old  firm,  to  obtain  credit  on  the  account  with  the 
new  firm  for  the  errors  and  overcharges  in  the  old  account  He 
cannot  be  permitted  to  do  this  unless  by  force  of  some  contract, 
or  substitution,  whereby  the  new  firm  obligated  itself  to  the  de- 
fendant to  assume  and  pay  whatever  liability  the  old  firm  was  un- 
der to  him.  No  such  obligation  or  substitution  is  shown  by  the 
facts  found.  The  accounts  rendered  by  the  old  firm  on  the  fiiBt 
day  of  January  of  each  year  up  to  January  1,  1875  (immediately 
preceding  the  dissolution),  although  retained  without  objection, 
could  be  impeached  by  him  for  fraud  or  mistsike.  Lochwood  v. 
Thornty  18  N.  Y.  285.  When  the  new  firm  was  organized  he  thent 
had,  and  still  has,  unless  he  has  released  the  old  firm,  or  the  stat- 
ute has  barred  hinfi,  k  n^t  of  action  against  the  old  firm  for  any- 
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profits  not  accounted  for  up  to  its  diasolution.  Tlie  new  firm  en- 
tered into  no  obligation  to  the  defendant,  express  or  implied,  to 
assume  such  liability.  It  entered  into  no  such  obligation  with 
the  old  firm.  The  finding  is  that  the  new  firm  succeeded  to 
the  "general  assets,  business  and  liabilities  of  Dowley,  Corners 
k  Co.,"  and  that  the  members  of  the  old  firm,  who  went  out 
of  the  business,  "were  settled  with  on  the  footing  of  the  books 
and  accounts  as  they  then  existed."  The  fair  inference  from 
these  findings  is  th^at  the  new  firm  assumed  the  liabilities  of 
Dowlej,  Comers  k  Co.,  appearing  on  the  books  and  accounts  of 
that  firm  and  settled  with  the  retiring  partners  on  the  basis 
that  the  liabilities  were  su^  as  were  shown  thereby.  E^en  if 
by  the  agreement  with  the  old  firm  the  new  firm  assumed  its 
liabilities  without  limitation,  the  agreement  would  not  inure  to  the 
benefit  of  the  defendant,  or  give  him  a  right  of  action  thereon. 
Wheaton  v.  Rice,  97  N.  Y.  296 ;  Serviss  v.  McDonnell^  107  id.  266; 
12  St  Eep.  485.  As  between  the  two  firms  it  is  plain  that  the 
old  firm  oould  not,  under  the  arrangement  with  the  new  firm,  have 
maintained  an  action  against  the  latter  to  recover  a  sum  which 
they  might  have  been  obliged  to  pay  the  defendant,  or  had  paid 
him,  on  a  correction  of  the  accounts. 

The  principle  of  novation  of  debts  has  no  application.  The 
new  firm  had  not  taken  upon  itself,  the  liability  of  the  old  firm  to 
the  defendant  beyond,  at  most,  the  indebtedness  entered  on  the 
books,  nor  had  the  defendant,  upou  the  facts  found,  discharged 
the  original  debtor  and  accepted  the  new  firm  as  his  debtor  for 
such  excess.  Shaw  v.  McQi^egory,  105  Mass.  96;  Caswell  v. 
Fellows,  110  id.  52.  The  conclusion  of  the  general  term,  that  the 
account  between  the  new  firm  and  the  defendant  did  not  draw 
into  it  any  liability  of  the  old  firm  to  the  defendant  beyond  the 
sum  appearing  on  the  final  account  rendered  by  that  firm  January 
1,  1875,  is  supported  by  the  facts  found.  We  do  not  rest  our 
affirmance  on  tnis  point  on  the  doctrine  of  equitable  estoppel.  We 
should  have  some  difficulty  in  placing  our  affirmance  on  this 
ground.  But  on  the  ffround  that  there  was  no  contract  liability, 
and  that  the  finding  that  the  new  partners  continued  business  on 
the  same  footing  as  the  original  partners  to  the  contract,  can  only 
mean  that  the  terms  of  the  original  contract  were  to  govern  the 
relations  of  the  parties  tjiiereafter  in  conducting  the  new  business, 
the  decision  should  be  upheld.  We  agree  with  the  general  term 
in  its  disposition  of  the  question  of  the  charge  to  the  business  of 
the  new  nrm  of  a  sum  equal  to  the  interest  on  the  mortgage  of 
$20,000.  The  reasons  are  fully  stated  in  the  opinion  of  the  general 
term,  and  it  is  unnecessary  to  repeat  them. 

We  think  that  the  judgment  is  right,  and  it  should,  therefore^ 
be  affirmed. 

All  concur. 

Judgment  affirmed. 
St.  Rbp.,  Vol.  LXX.        44 
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Frank  E  Parshley,  App'lt,  v.  The  Third  Methodist  Epis- 
copal Church  in  the  GtHY  of  Brooklyn,  Resp't 

(Court  of  Appeals,  Filed  November  26,  1896.) 

1.  Religious  corporation— Contract— Ratification. 

Where,  in  an  action  by  an  attorney  against  an  incorporated  Methodist 
Episcopal  Church  for  services  rendered  and  expenses  incurred  in  prosecut- 
ing before  a  church  tribunal  its  pastor  and  securing  his  suspension  from 
the  ministry,  it  appeared  that  the  board  of  trustees,  actine  officially, 
never  employed  the  attorney  or  authorized  his  expenditures, the  fact  that  the 
board  subsequently  agreed  to  pay  anothej  attorney  for  services  gratuitouslr 
performed  with  the  understanding  between  him  and  the  boknl  as  individ- 
uals that  the  sum  so  paid  was  to  be  paid  on  plaintiff's  claim,  fails  to 
establish  a  ratification  by  the  church  of  such  unauthorized  employment. 

a.  Same. 

Nor  does  the  fact  that  the  board  authorized  a  committee,  with  advice  of 
counsel, 'to.  investigate  the  claim,  and  determine  whether  any  sum  was 
legally  due  and  ordered  it  paid  if  found  due,  and  that  such  committee, 
without  the  advice  of  counsel,  allowed  the  clidm,  which  action  was  re- 
jected by  the  board,  make  out  such  ratification. 

8.  Same. 

Nor  does  the  fact  that  a  board  consisting  of  the  trustees,  stewards,  class 
leaders,  etc.,  by  resolution  recognized  plaintiff's  services  as  in  the  interest 
of  the  church  and  recommended  contributions  for  payment  of  his  claiui, 
amount  to  such  ratification. 

4.  Same. 

Nor  does  the  fact  that  the  resolution  of  the  board  for  the  removal  of 
such  pastor  from  the  parsonage  recites  his  suspen9ion  from  the  ministry 
upon  the  charges  presented  against  him,  constitute  a  ratification. 

Appeal  from  order  of  the  general  term  of  tbe  city  court  of 
Brooklyn,  which  reversed  a  judgment  in  favor  of  plaintiflE  entered 
upon  the  report  of  a  referee  and  granted  a  new  tnal. 

This  action  was  brought  to  recover  the  value  of  services  alleged 
to  have  been  rendered  to  defendant  by  plaintiff,  audi  also  the 
amount  of  expenditures  incurred  by  him  in  prosecuting  the  pas- 
tor of  the  defendant  church  upon  charges  of  immorality,  and 
securing  his  suspension  from  the  performance  of  his  ministerial 
duties. 

Isaac  H,  Maynardy  for  app'lt ;   George  G,  Reynolds^  for  resp*t 

Finch,  J. — It  is  not  at  all  certain  that  the  trustee  of  the  church, 
having  charge  of  its  temporalities  and  representing  it  in  its  cor- 
porate character,  have  a  legal  right  to  contract  a  debt  for  the  pur- 
pose of  prosecuting  before  a  church  tribunal  a  preacher  charged 
with  immorality.  But,  waiving  any  consideration  of  that  ques- 
tion, and  assuming  for  the  sake  of  the  argument  that  such  power 
exists,  it  still  seems  to  me  quite  certain  that  the  general  term  were 
right  in  holding  that  the  corporate  body  never  became  bound  or 
liable  for  the  debt 

There  is  no  room  for  dispute  about  the  fact  that  the  trustees 
acting  ofl&cially  never  employed  the  plaintiff  or  authorized  his 
expenditure.  A  minority  of  the  board,  acting  only  as  individuals 
and  promising  merely  individual  and  voluntary  aid,  alone  set  the 


Digitized  by 


Googk 


Ct  App.]    Parshley  V,  Third  Meth.  Epis.  Church.  347 

plaintiff  in  motion.  The  trial  court  so  found  and  planted  its 
award  of  judgment  wholly  upon  the  ground  of  ratification,  and 
it  is  upon  that  question  that  the  courts  below  differed  and  to 
which  our  attention  is  required' 

Two  main  and  principal  facts  are  relied  on  by  the  appellant, 
both  of  which  have  some  peculiar  features.  There  came  a  time 
when  the  plaintiff  was  pressing  for  his  pay,  and  the  church  cor- 
poration was  about  to  sell  its  property  to  the  bridge  company. 
Counsel  was,  of  course,  employed  to  conduct  the  negotiations 
and  manage  the  proper  transfer  of  title.  That  counsel  was  Judge 
Groo,  who  proniisea  to  act  without  compensation  or,  at  least, 
without  charge  for  his  time  and  services.  Nevertheless,  the 
trustees  pass^  a  resolution  to  pay  him,  first  five  thousand,  and 
later  six  thousand  dollars,  for  his  services  and  expenses  as  coun- 
sel. That  was  the  corporate  action  on  its  face,  ana  there  was  no 
other.  But  behind  it  stood  the  motive  for  it  and  the  explana- 
tion of  it  Between  the  trustees,  acting  individually  and  not  in 
their  corporate  character,  and  their  counsel  there  was  an  un- 
derstanding that  the  money  voted  to  Groo  should  be  by  him 
applied  to  the  discharge  of  plaintiffs'  claim,  and  thirty-five  hun- 
dred dollars  of  it  was  in  lact  so  applied.  Obviously,  there 
was  here  an  attempt  to  do  indirectly  what  it  was  supposed  could 
not  be  done  directly,  and  the  indirect  action  was  not  at  all 
and  not  intended  to  be.  of  a  corporate  character.  That  was 
carefully  avoided  and  meant  to  be  avoided,  and  as  the  result  of 
what  was  done  the  plaintiff  acquired,  not  a  legal  right  against 
the  corporation,  but  a  moral  right  against  Judge  Groo,  founded 
on  the  latter's  good  faith.  The  caucus  action  of  the  individual 
trustees  was  clearly  personal  and  non-official.  Sanders  v.  Frank 
SL  Methodist  Church,  114  K  Y.  620.  As  such  it  did  not  and 
was  not  intended  to  bind  t!ie  church.  It  recognized,  not  a 
legal  obligation  of  the  church  corporation,  but  a  moral  duty 
of  its  menaoers  which  they  sought  to  perform  through  the  agency 
and  operation  of  an  entirely  different  legal  obligation.  The  very 
form  and  manner  of  the  transaction  assumed  that  the  plaintiff  had 
no  legal  claim  against  the  corporation ;  that  it  had  no  right  to 
pay  him,  and  that  it  was  only  by  an  artifice,  and  through  the 
liberality  of  Judge  Groo,  that  the  moral  duty  of  reimbursing  the 

f>laintiff  could  be  performed.  The  trustees  had  sought  to  obtain 
unds  for  him  through  voluntary  subscriptions.  They  had  recog- 
nized that  no  corporate  moneys  were  available  for  that  purpose, 
and  failing  to  secure  a  voluntary  contribution  resorted  to  the 
qaestionable  measure  of  paying  the  corporate  funds  to  Judge 
Groo  as  a  counsel  fee,  leaving  him,  out  of  what  had  become  his 
own  money,  to  do  justice  to  the  moral  claim  of  the  plaintiff. 
Whatever  else  may  be  said  about  the  transaction  it  is  very  certain 
that  it  did  not  amount  to  a  ratification  of  the  acts  of  individuals 
and  a  corporate  assumption  of  their  obligations. 

But  a  further  step  was  taken.  The  plaintiff  continued  to 
press  for  reimbursement  out  of  the  corporate  treasury,  evidently 
msisting.that  he  had  a  legal  claim  against  the  church,  and  in  1892 
the  board  of  trustees  passed  two  resolutions.     One  of  them  ap- 


Uigitized  by 


Google 


348  New  York  State  Reporter,  Vol.  70.       [Ct  App. 

pointed  a  committee  to  examine  the  claim  and  agree  upon  the 
sum,  if  any,  to  be  paid,  but  providing  that  the  committee  should 
'* confer  with  and  act* under  the  advice  of"  the  attorney  of  the 
board.  The  second  resolution  authorized  the  president  and  treas- 
urer of  the  board  to  pay  plaintifiE  the  sum,  if  any,  found  due  by 
such  committee.  These  resolutions  admitted  nothing,  acknowl- 
edged nothing.  They  left  the  question  of  the  corpornte  liability 
open  to  the  decision  of  the  committee,  acting  under  the  advice  of 
counsel.  There  was  a  legal  question  to  be  determined  arising 
upon  and  out  of  the  facts,  the  answer  to  which  would  settle  the 
doubt  about  liability  and  indicate  what  was  the  corporate  duty. 
To  meet  tliat  emergency  the  committee  were  authorized  to  act 
only  after  a  conference  with  and  under  the  advice  of  the  counsel 
of  the  board.  This  was  a  vital  and  essential  condition  of  the 
committee's  authority,  without  obedience  to  which  they  had  no 
power  to  act  at  all.  They  disregarded  that  condition,  completely 
ignored  the  counsel,  neither  sought  nor  took  his  advice,  and  made 
a  report  in  favor  of  allowing  plain tifif's  claim.  The  board,  how- 
ever, refused  to  accept  the  report,  as  not  made  in  accordance  with 
the  condition  imposed.  Here,  again,  I  am  unable  to  see  proof  of 
a  ratification.  The  act  of  the  committee  never  became  the  act  of 
the  board.  There  was  no  original  authority  conferred  upon  them 
to  act  independently  of  the  advice  of  counsel,  and  their  unauthor- 
ized action  was  rejected  and  not  confirmed  by  the  board.  It  is 
suggested  that  the  resolutions  admit  the  liaoility  but  question 
only  the  amount.  I  cannot  so  read  them.  They  call  for  an  in- 
vestigation, guided  by  counsel,  as  to  whether  any  sum  is  due  at 
all,  and  do  not  admit  an  obligation  for  some  amount 

There  were  some  minor  facts  pressed  upon  our  attention  as  in- 
volving a  ratification.  One  of  them  was  the  resolution  of  the 
official  board  of  1888.  That  board  consisted  of  the  trustees,  the 
stewards,' the  class  leaders,  the  Sunday  school  teachere,  and  the 
local  preachers.  It  had  its  place  and  its  duties  in  the  Methodist 
order  and  discipline,  but  did  not  represent  and  could  not  l^ally 
bind  the  corporation.*  What  it  did  was  to  say  that  the  plaintiff 
acted  "in  the  interest  of  the  church,"  and  to  recommend  a  volun- 
tary contribution  to  defray  the  expenses.  The  word  "  church  " 
was  here  used  in  its  broad  and  moral  sense,  as  covering  the  Meth- 
odist church  generally  in  its  religious  character  and  aggregation, 
and  not  as  meaning  the  particular  corporatiim.  It  is  "  ^e  '  church, 
and  "  the  M.  E.  church,  and  not  the  specific  corporate  defendant ; 
and  the  recommendation  is  to  contribute  to  the  expenses,  and  not 
to  the  defendant  to  enable  it  to  pay. 

Our  attention  is  drawn  also  to  the  resolution  for  the  removal 
of  Mi  Hen  from  the  parsonage,  which  recites  his  suspension  from 
the  ministry  upon  the  charges  presented  against  him,  and  the  argu- 
ment is  that  the  defendant  took  the  benefit  of  plaintiff's  services, 
and  so  must  pay  for  them.  Very  little  need  be  said  about  that 
The  rule  only  applies  where  the  party  is  free  to  take  them  or  not 
Here  the  defendant  did  not  take  them  at  all,  and  simply  sought 
to  remove  a  tenant  holding  over  without  right 
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The  order  of  the  general  term  should  be  affirmed  and  judgment 

absolute  be  rendered  for  tlie  defendant,  with  costs. 
All  concur,  except  Pjcckham  and  Gray,  JJ.,  dissenting. 
Ordered  accordingly. 


Joseph  0.  Wilson,  App*lt,  v.  Margaret  A.  Marion  et  al^ 

Resp'ts. 

(Court  of  Appeals,  Filed  November  $€,  1396,) 

L  Absionment  for  creditors— Void. 

As  between  the  parties,  a  general  alignment,  fraudulent  as  to  creditors, 
is  valid,  and  is  voidable  only  at  the  suii  of  a  creditor  who  seeks  to  have  it     • 
declared  fraudulent  and  void  as  to  him. 

%,  Sams— Asbignbb. 

a  general  assignee  is  competent  to  deal  with  the  assets  of  the  estate 
under  an  assignment  fraudulent  and  void  upon  its  face,  and,  if  he  pays 
money  to  bona  fide  creditors  of  the  assignor,  he  will  bq  protected,  provided 
he  does  it  in  good  faith  and  before  any  other  creditor  has  obtained  a  lien 
upon  the  money. 

8.  Same — Purchaser. 

In  such  case,  a  sale  of  the  real  estate  by  the  general  assignee  must  stand 
as  to  a  creditor  unless  he  can  show  that  the  grantee  is  not  a  purchaser  for 
a  valuable  consideration  without  notice. 

4  Same— Valuable  consideration  wrrHOur  notice. 

Such  grantee  is  a  purchaser  for  a  valuable  consideration  without  notice, 
within  the  meaning  of  section  5  of  2  R.  8.  187,  where  prior  to  the  sale  he 
has  not  read  or  examined  the  assignment,  and  pays  a  fair  price  for  the 
property  and  where,  at  the  time  of  the  purchase  and  the  payment  of  the 
purchase  moaey  by  him,  he  lias  no  actual  knowledge  of  any  fact  relating 
to  any  fraud  in  the  assignment  or  of  any  fraudulent  intent  on  the  part  of 
the  assiCTior  and  does  not  obtain  actual  knowledge  of  any  such  fact  or  in 
lent  until  after  he  receives  the  deed  from  the  assignee. 

5.  Same— Constructive  notice. 

The  fact  that  the  purchase  is  made  at  a  general  assignee's  sale,  does  not 
charge  the  purchaser  with  constructive  notice  of  the  fraudulent  intent  of 
the  asaiguor. 

Appeal  from  so  much  of  a  judgment  of  the  general  term  of 
the  supreme  court  in  the  fifth  judicial  department,  entered  upon 
an  order,  as  affirmed  a  judgment  in  favor  of  defendant  Fahy,  dis- 
missing the  complaint  upon  the  merits  as  to  him,  entered  upon 
the  report  of  a  referea 

P.  JI.  French,  for  appUt ;  Edward  K   Wellington,  for  resp'ta 

BARTLErr,  J. — The  plaintiflE  in  this  action  seeks  to  set  aside  as 
fraudulent  the  general  assignment  made  by  the  defendants  Marion 
&  Co.  to  defendant  Kinney  for  the  benefit  of  their  creditors,  to- 
gether with  certain  conveyances  of  real  estate  made  by  the  as- 
signee to  the  defendant  Patrick  Fahy,  the  latter  having  bid  in 
theproperty  at  public  sale. 

The  referee  has  found,  as  conclusions  of  law,  that  the  assign- 
ment is  fraudulent  and  void  on  its  face  as  against  the  plaintiflE ; 
that  defendant  Fahy  purchased  the  land  described  in  the  com- 
plaint in  good  faith,  and  for  a  valuable  consideration,  and  has 
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good  title  thereto  as  against  the  plaintifif,  and  the  complaint  as  U> 
him  should  be  dismissed. 

The  general  assignment  was  executed  January  31st,  1887,  and 
was  declared  by  this  court,  at  the  January  term,  1892,  fraudulent 
and  void  upon  its  face  as  to  the  plaintiffs  then  attacking  it  on  the 
ground  that  it  devoted  a  part  of  the  partnership  property  to  the 
payment  of  individual  debts.  Booss  v.  Marion^  120  N.  Y.  536  ; 
42' St  Rep.  265. 

About  four  months  after  this  court  handed  down  its  decision 
this  action  was  commenced. 

The  referee  finds  that  the  plaintiff  in  this  action  in  July,  1889, 
signed  a  request  to  the  assignee  to  appeal  from  the  judgment  of 
the  supreme  court  in  the  nodss  action,  with  knowledge  of  the 
facts  constituting  the  fraud  for  which  the  assignment  was  set 
aside,  but  held  tbat  it  did  not  constitute  an  estoppel  or  election  of 
remedies  so  as  to  preclude  him  from  maintaining  this  action. 

As  the  assignee  has  not  appealed  and  the  defendant  Fahy  is  re- 
sponding to  the  plaintiff's  appeal  we  do  not  deem  it  necessary  to 
pass  upon  this  question,  as  we  have  reached  the  conclusion  that 
so  much  of  the  judgment  below  as  the  plaintiff  has  appealed  from 
must  be  affirmed. 

The  plaintiff  urges  substantially  two  reasons  in  support  of  his 
contention,  that  the  conveyance  of  the  real  estate  made  by  the  as- 
signee to  the  defendant  Faliy  were  fraudulent  and  void  and  should 
be  set  aside  As  to  the  first  point,  plaintiff  argues  that  the  gen- 
eral assignment  being  void  on  its  face,  the  trustees  had  no  right  to 
sell  and  the  purchaser  Fahy  received  no  title  as  against  the 
plaintiff,  who  is  a  creditor. 

The  counsel  for  the  plaintiff  misapprehends  the  force  and 
meaning  of  the  fact  that  a  general  assignment  is  fraudulent  and 
void  on  its  face.  It  has  been  frequently  held  that,  as  between 
the  parties,  a  general  assignment,  fraudulent  as  to  creditors,  is 
valid,  and  is  only  voidable  at  the  suit  of  a  creditor  who  seeks  to 
have  it  declared  fraudulent  and  void  as  to  him.  Knower  v.  C. 
K  Bank,  124  N.  Y.  559,  560 ;  37  St  Rep.  89. 

The  plaintiff  in  this  action  was  in  no  way  benefited  by  the  final 
judgment  in  the  Booss  action  save  as  it  made  his  attack  upon  the 
assignment  if  he  concluded  to  make  it,  easy  and  effectual.  It 
was  still  incumbent  upon  plaintiff,  if  he  wished  to  obtain  a  lien 
upon  the  assigned  property  in  the  hands  of  the  assignee,  to  re- 
cover his  judgment  at  law,  secure  the  return  of  the  execution  un- 
satisfied, and  begin  his  action  in  equity  to  set  aside  the  general 
assignment 

The  lien  thus  secured  would  be  enforced  when  final  judgment 
was  rendered  in  his  favor. 

The  present  action  is  precisely  such  a  one  as  we  have  described 
and  wholly  inconsistent  with  plain tiff\s  contention  that  the  assign- 
ment being  void  upon  its  face  no  title  vested  in  the  assignee.  The 
plaintiff  has  recovered  a  judgment  which  declares  the  general  as- 
signment to  be  fraudulent  and  void  on  its  face  as  to  him. 

A  general  assignee  is  competent  to  deal  with  the  assets  of  the 
estiite  under  an  assignment  fraudulent  and   void   upon  its  face; 
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and  if  he  pays  money  to  bona  fidt  creditors  of  the  assignor  he  will 
be  protected,  provided  he  does  it  in  good  faith  and  before  any 
other  creditor  has  obtained  a  lien  upon  the  money.  Nat,  B.  cc 
D.  Bank  v.  Hubbell,  117  N.  Y.  397  ;  27  St.  Rep.  396. 

This  is  for  the  reason  that  he  is  only  doing  what  the  assigt\or 
might  have  done  had  no  assignment  been  executed ;  in  other 
words  the  assignment  is  valid  as  between  the  parties. 

It,  therefore  follows  in  the  case  at  bar  that  the  sale  of  the  real 
estate  to  defendant  Fahy  by  the  general  assignee  must  stand  as  to 
plaintiff,  unless  he  can  show  that  Fahy  was  not  a  purchaser  for  a 
valuable  consideration  without  notice. 

As  to  his  second  point  plaintifiE  insists  that  he  is  hindered, 
delayed  and  defrauded  by  the  general  assignment  within  the 
meaning  of  the  statute  concerning  fraudulent  conveyances 
(2  R  S.  137,  §  1),  and  that  defendant  Fahy  is  a  purchaser  of  the 
real  estate  with  previous  notice  of  the  fraudulent  intent  of  the 
assignor  and  of  the  fraud  rendering  void  the  title  of  the  assignee. 
2RS.137,  §5. 

The  last  section  cited  reads  as  follows,  viz.:. 

**  §  5.  The  provisions  of  this  chapter  shall  not  be  construed  in 
any  manner,  to  affect  or  impair  the  title  of  a  purchaser  for  a  val- 
uable consideration,  unless  it  shall  appear  that  such  purchaser 
had  previous  notice  of  the  fraudulent  intent  of  his  immediate 
grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor." 

In  order  to  establish  that  defendant  Fahy  is  not  within  tfie 
protection  of  this  section  the  plaintiff  points  out  the  fact  that  the 
deed  from  the  assignee  to  Fahy  refers  to  the  general  assignment, 
and  by  its  terms  Fahy  assumed  and  agreed  to  pay  as  part  of  the 
purchase  price  an  individual  debt  of  the  defendant  James  Marion, 
to  wit,  a  bond  and  mortgage  given  by  him  to  the  Rochester  Sav- 
ings Bank  in  1883  for  five  thousand  dollars. 

The  plaintiff  argues  from  these  facts  that  as  the  assignment  was 
fraudulent  and  void  upon  its  face,  the  defendant  was  put  upon 
his  notice,  and  that  all  the  facts  to  advise  him  of  the  fraud  were 
contained  in  the  assignment. 

The  undisputed  facts  and  the  findings  of  the  referee  show  that 
the  public  sale  of  the  real  estate  took  place  on  the  9th  day  of 
March,  1887,  and  that  later  in  the  day  after  F^hy  had  made  Jiis 
purchase  and  paid  therefor,  but  before  he  received  the  deed,  he 
was  informed  tnat  the  Booss  action  had  been  commenced  to  set 
aside  the  assignment  on  the  ground  that  it  was  fraudulent  and 
void  as  to  the  plaintiffs  in  that  action. 

The  referee  finds  that  at  the  time  of  the  purchase  of  Fahy  and 
of  the  payment  of  the  purchase  m'oney  by  nim,  he  had  no  actual 
knowledge  of  any  fact  relating  to  any  fraud  in  the  assignment  or 
of  any  fraudulent  intent  on  the  part  of  the  assignors,  and  that  he 
did  not  obtain  actual  knowledge  of  any  such  fact  or  intent  until 
after  he  received  the  deed  from  the  assignee. 

It  is  also  found  that  a  fair  price  was  paid  for  the  property. 

It  was  admitted  upon  the  trial  that  prior  to  the  sale  of  the  real 
estate  Fahy  had  not  read  or  examined  the  assignment  or  schedules 
of  Marion  &  Co. 
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These  facts  and  findings  would  seem  to  place  the  defendant 
Fahy  within  the  protection  of  the  statute,  as  he  paid  a  valu- 
able consideration  and  had  no  actual  notice  of  the  fraudulent 
intent. 

To  meet  this  situation  the  plaintiff  insists  that  as  Fahej  pur- 
chased at  a  general  assignee's  sale  he  is  subject  to  the  rule  of  con-  . 
structive  notice  to  the  effect  that  if  the  purchaser  has  not  actual 
notice  of  the  fraudulent  intent  with  which  the  land  has  been  con- 
veyed to  his  vendor,  yet,  i£  the  circumstances  were  such  as  would 
have  put  a  prudent  man  upon  his  inquiry  which,  if  prosecuted 
diligently,  would  have  disclosed  the  fraud,  he  cannot  oe  deemed 
a  bona  fide  purchaser  in  good  faitL 

This  court  has  held,  Parker  v.  Connor^  9S  N.  Y.  118,  in  refer- 
ence to  a  sale  of  personal  property,  that  it  was  necessary  to  show 
actual  knowledge  or  belief,  or  at  least  actual  suspicion  in  the 
vendee  that  the  sale  was  being  made  with  intent,  on  the  part  of 
vendor,  to  defraud  his  creditors. 

Judge  Rapallo  said  (page  125) :  "  We  have  not  been  referred 
to  any  case  where  the  doctrine  of  constructive  notice  has  been 
applied  so  as  to  charge  a  purchaser  of  land,  who  has  paid  a  valu- 
able consideration  and  was,  in  fact,  innocent  of  any  guilty 
knowledge,  with  notice  that  his  grantor  made  the  conveyance 
with  intent  to  defraud  creditors  at  large,  having  no  special  lien  or 
equity." 

After  distinguishing  the  cases  of  Baker  v.  BlisSy  30  N.  Y.  70, 
and  Reed  v.  Gannon^  50  N.  Y.  345,  Judge  Rapallo  lays  down 
the  rule  that  there  is  no  duty  of  active  vigilance  Cast  upon  the 
purchaser  for  the  benefit  of  creditors  of  the  vendor  which  should 
require  him  to  suspect  and  investigate  the  motives  of  the 
vendor. 

In  construing  the  section  already  quoted  from  the  statute  con- 
cerning fraudulent  conveyances  (2  R  S.  137,  §  5)  this  court  laid 
down  a  rule  which  has  been  repeatedly  followed.  Steams  v. 
Gage,  79  N'.  Y.  107. 

Judge  Miller,  after  quoting  the  statute,  says :  "  This  plainly 
means  that  actual  notice  shall  be  given  of  the  fraudulent  intent 
or  knowledge  of  the  circumstances  which  are  equivalent  to  such 
notice.  Circumstances  to  put  the  purchaser  on  inquiry  where 
full  value  has  been  paid  are  not  sufficient"  Judge  Miller  then 
states  that  a  purchaser  for  a  valuable  consideration,  without  pre- 
vious notice,  is  not  chargeable  with  constructive  notice  of  the 
fraudulent  intent  of  his  grantor. 

This  case  was  approved  and  followed  by  this  court  in  a  very 
recent  case.     Jacobs  v.  Morrison,  136  N.  Y.  105 :  49  St  Rep.  183. 

We  think  the  defendant  Fahy  is  clearly  purchaser  of  the  real 
estate  in  question  for  a  valuable  consideration,  and  without  no- 
tice of  the  fraudulent  intent  of  the  assignors  in  making  the  general 
assignment 

So  much  of  the  judgment  below  as  is  appealed  from  by  the 
plaintiff  should  be  affirmed,  with  costs. 

All  concur,  except  IIaight,  J.,  not  sitting. 

Judgment  affirmed. 


Digitized  by 


Google 


.^^«sf^ 


CtApp.]  Close  v.  Note.  858 

Charles  J.  Close,  Resp't,  v.  Richard  K  Note,  App'lt 

{Court  of  AppeaU,  Filed  December  i,  1895.) 

1.  CJOBPORATIONS— MANtJFACTUBING— LbASBHOLD. 

Leasehold  premises,  necessary  for  the  business  of  a  manuf acturiDg  cor- 
poration, and  used  as  a  factory,  is  properly  within  the  meaning  of  chapter 
883  of  1858. 

a.  8amb—8tockholdkr— Liability. 

The  exemption,  from  personal  liability  created  by  section  10,  chapter 
40  of  1848.  formerly  conferred  by  chapter  888  of  1858,  extends  to  the  lessor 
of  a  building  which  is  required  by  the  corporation  for  a  manufactory, 
where  his  stock  was  issued  ^o  him^  prior  to  the  repeal  of  said  acts,  under 
an  agreement  made  upon  his  consenting  to  an  assignment  of  the  lease  of 
the  building  to  the  corporation,  to  accept  such  stock  in  lieu  of  cash  for 
the  rent  to  accrue  during  the  first  year  thereafter. 

t,  Statutbs— Repeal. 

The  right  of  exemption  was  not  affected  by  the  subsequent  repeal  of  the 
acto  of  1848  and  1858  by  chapter  564  of  1890,  but  was  protected  by  the 
saving  clause  contained  in  section  71  of  that  act. 

Appeal  from  judgment  of  the  general  term  of  the  supeirior 
court  of  the  city  of  Buffalo,  entered  upon  an  order,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury. 

D.  K  McNarightan  and  F.  M,  Inglehartj  for  app'lt;  Simon 
FJeischmann,  for  resp't 

Haight,  J. — The  American  Bit  Brace  Company  was  a  corpor- 
ation organized  under  the  Manufacturing  Act  of  1848  and  the 
amendments  thereto,  and  commenced  business  on  or  about  Janu- 
ary 1,  1888.  Its  capital  stock  was  $50,000,  divided  into  600 
shares  of  $100  each.  $47,500  of  the  stock  was  paid  in  cash.  The 
remaining  $2,500  of  the  stock  was  not  paid  in,  and  no  certificate 
has  ever  been  filed  showing  full  payment  of  the  capital  stock.  In 
1892  the  corporation  became  indebted  4o  the  plaintiff  upon  prom- 
issory notes  m  the  sum  of  $10,000,  upon  which  a  judgment  was 
entered  in  the  superior  court  of  Buffalo  and  an  execution  issued 
thereon  against  the  property  of  the  corporation,  which  has  been 
returned  unsatisfied.  The  defendant  was  the  owner  of  sixteen 
shares  of  the  capital  stock  of  the  corporation  which  was  issued  to 
him  at  various  times  between  the  nrst  day  of  March,  1888,  and 
the  8th  day  of  March,  1889.  This  action  was  brought  to  recover 
of  the  defendant  the  indebtedness  of  the  corporation  to  the  amount 
of  the  stock  held  by  him. 

The  Laws  of  1848,  chapter  40,  section  10,  provide  that,  ."All 
the  stockholders  of  every  company  incorporated  under  this  act 
shall  be  severally  individually  liable  to  the  creditors  of  the  com- 
pany in  which  they  are  stockholders,  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively  for  all  debts  and  con- 
tracts made  by  such  company,  until  the  whole  amount  of  capital 
stock  fixed  and  limited  by  such  company  shall  have  been  paid  in, 
and  a  certificate  thereof  shall  have  been  made  and  recorded,"  eta 
St.  Rep.,  Vol.  LXX.        45 


Digitized  by 


Google 


354  New  York  State  Reporter,  Vol.  70.       [Ct  App. 

This  act  was  amended  by  the  Laws  of  1853,  chapter  333,  by  pro- 
viding that,  "  The  trustees  .of  such  company  may  purchase  mines 
manufactories  and  other  property  necessary  for  their  business,  and 
issue  stock  to  the  amount  of  the  value  thereof  in  payment  there- 
for ;  and  the  stock  so  issued  shall  be  declared  and  taken  to  be  full 
stock  and  not  liable  to  any  further  calls ;  neither  shall  the  holders 
thereof  be  lial^le  for  any  further  pavments  under  the  provisions 
of  the  tenth  section  of  said  act"  Under  this  amendment  it  has 
been  held  that  a  person,  to  whom  stock  has  been  issued  for  a  man- 
ufactory, or  other  property  purchased  by  a  corporation,  is  not 
liable  to  the  creditors  of  the  company  because  of  a  failure  on  the 
part  of  the  president  and  trustees  to  file  the  certificate  requred  by 
section  10  above  referred  to;  that  as  to  such  stock  the  holders 
thereof  are  exempt  from  the  provisions  of  the  act.  Brown  v.  Smithy 
13  Hun,  408  ;  .affirmed  in  this  court  upon  the  opinion  of  the  gen- 
eral, term,  80  N.  Y.  660.  See,  also,  Boivell  v.  Lambert,  66  Hun, 
4;  49  St  Rep.  197. 

The  defehaant  claims  exemption  from  liability  under  the  act  of 
1853.  The  question  is  thus  presented  as  to  whether  the  stock  is- 
sued to  him  was  in  payment  for  a  manufactory  or  other  property 
necessary  for  the  business  of  the  corporation.  He  requested  the 
trial  court  to  find  that  it  was,  but  this  was  declined,  and  an  excep- 
tion was  taken.  The  evidence  bearing  upon  the  Question  is  brief 
and  is  without  substantial  controversy.  Tne  defendant  had  leased 
to  one  White  the  premises  in  question  for  the  annual  rental  of 
$1,500.  The  corporation  required  these  premises  for  its  manu- 
factory. Arrangements  were  thereupon  entered  into  by  which 
White  assigned  the  defendant's  lease  to  the  corporation,  with  his 
consent,  he  agreeing  to  accept,  during  the.  first  year,  the  capital 
stock  of  the  companv  for  rent  in  lieu  of  cash.  This  arrangement 
was  carried  out  and  the  defendant  in  this  manner  became  the 
owner  of  the  sixteen  shares  of  stock  referred  to.  The  leasehold 
premises  were  necessary  for  the  business  of  the  corporation.  It 
was  a  manufactory,  andf,  we  think,  *'  property,"  within  the  mean- 
ing of  the  statute.  A  lease  of  lands  is  a  chattel  real.  IRS. 
722,  §  5 ;  Putnam  v.  WestcoU,  19  John.  72  ;  Bigehw  v.  Finch,  17 
Barb.  394. 

The  trial  court  appears  to  have  been  of  the  opinion  that  even  if 
the  stock  was  issued  to  the  defendant  for  proi>erty  purchased  by 
the  company  necessary  for  its  use,  and  that  he  was  exempt  from 
liability  for  the  debts  of  the  company  under  the  existing  statutes, 
that  he  is  now  made  liable  under  the  Stock  Corporation  Law  of 
1890,  chapter  564  In  this  view  we  differ  from  the  learned  trial 
judge.  In  the  law  of  1890  the  exemption  clause  of  1853  is 
omitted,  and  that  act,  together  with  that  of  1848,  is  repealed.  But 
there  was  a  saving  clause  incorporated  in  the  act  It  is  as  follows: 
"(Sea  71.)  The  repeal  of  a  law,  or  any  part  of  it,  specified  in  the 
annexed  schedule,  shall  not  affect  or  impair  anv  act  done  or  right 
accruing,  accrued  or  acquired,  *  *  *  under  or  b^  virtue  of 
any   law  so   repealed,  but  the  same  may   be  asserted,  enforced, 

f)rosecuted  or  inflicted  as  fully  and  to  the  same  extent,  as  if  such 
aw  had   not  been  repealed."    Section  24  of  chapter  563  of  the 
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Laws  of  1890,  known  as  the  General  Corporation  Law,  has  re- 
cently received  the  attention  of  this  court  in  the  case  of  Cameron 
V.  The  New  York  and  Mount  Vernon  Water  Co.,  133  N.  Y.  336; 
45  St  Rep.  212.  It  was  then  held  that  proceedings  that  had  been 
theretofore  taken  to  «x)nsolidate  several  companies  under  chapter 
960  of  the  Laws  of  1867,  as  amended,  etc.,  were  not  affected  by 
the  repeal  of  the  acts  under  which  the  proceedings  were  instituted; 
that  the  agreement  to  consolidate  represented  a  right  accuing,  or 
in  process  of  enforcement,  and  was  protected  b^  the  saving  clause, 
which  is  identical  in  language  with  that  provided  for  in  section 
71  of  the  Stock  Corporation  Law.  This  case  sustains  the  appel- 
lant's contention.  He  became  the  owner  of  the  stock  under  cir- 
cumstances which  then  relieved  him  from  personal  liability  for 
the  debts  of  the  company.  He  was  exempt  from  the  provisions 
of  section  ten  of  the  act  of  1848.  This  was  a  right  which  he  had 
acquired  and  which  had  accrued,  and  he  consequently  is  saved 
from  the  operation  of  the  Stock  Corporation  Law  of  1890. 

In  1892  the  Stock  Corporation  Law  was  further  amended,  but 
under  the  view  taken  by  us  with  reference  to  the  saving  clause 
in  the  act  of  1890,  it  becomes  unnecessary  to  consider  the  effect  of 
the  last  amendment 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


Edward  H  Van  Infen,  Resp't,  v.  Mail  and  Express  Pub- 
lishing Company,  App*lt 

(New  York  Common  PUas,  General  Term,  Filed  November  4,  1896.) 

1.  LiBBL — BrIBEBT  of  YOTBR8. 

A  publication,  which  charges  plaintiff  of  bribing  voters,  is  libelous  per 
ee  and  entitles  the  plaintiff  to  maintain  an  action  therefor  without  proof 
of  special  damage. 

2.  Same— Identification  of  plaintiff. 

Such  publication  is  none  the  less  libelous  because  the  accusation  does 
not  designate  the  plaintiff  by  name,  if  the  allusion  is  pointed  by  intrinsic 
reference. 

8.  Same. 

In  such  action,  the  plaintiff  may  show  by  extrinsic  evidence  that  the 
publication  refers  to  him,  though  it  does  not  name  him. 

4.  Evidence— Hearsay. 

Where,  in  an  action  for  libel,  plaintiff  testifies  on  cross-examination  that  ' 
he  had  previously  sued  another  person  in  another  countir  for  publishiug 
the  same  defamatory  matter,  and  that  it  was  orally  agreed  in  court,  pend- 
ing the  trial,  to  compromise  the  action  on  the  tendering  by  defendant 
therein  of  a  written  apology,  to  be  approved,  and  the  payment  of  damages 
to  be  namf'd,  by  the  court,  testimony  given  by  plamtiff  on  his  redirect 
examination  as  to  the  terms  of  the  apology  and  the  statements  of  the  lord 
chief  justice  are  not  objectionable  as  hearsay  evidence. 

5.  Same— Conclusion. 

Where  the  article  published  states  that  "the  London  head  of  a  large 
New  York  firm  of  cloth  jobbers "  was  the  lender  of  an  iindvirtaking  to 
raise  money  in  England  to  bribe  voters  in  the  United  States,  a  question, 
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addressed  to  the  plaintiff  upon  his  direct  examination,  "  Is  there  any  other 
person  whatever,  than  yourself,  who  is  the  London  head  of  a  New  York 
firm  of'cloth  jobbers  ?"  does  not  call  for  a  conclusion. 

6.  Same— Libel— Repbrbncb  to  plaintiff. 

The  testimony  of  a  witness  for  plaintiff,  in  action  for  libel  to  the  effect 
that  the  plaintiff  held  a  leading  position  in  the  trade  for  many  years,  is 
material,  as  tending  to  identify  Uie  plaintiff's  firm  with  the  *'  mrge  New 
York  firm  of  cloth  jobbers,"  alluded  to  in  the  foregoing  publicaUon. 

7.  Appeal— Harmless  error. 

The  admission  of  incompetent  evidence  is  cured  by  instructing  the  juiy 
to  disregard  it. 

8.  Trial — Instructions. 

Where  the  court,  in  an  action  for  libel  has  instructed  the  jury  that 
exemplary  dam^ros  could  not  be  awarded,  the  refusal  to  charge  "that 
the  publication  of  other  similar  articles  in  other  papers  immediately  prior 
to  the  publication  of  the  article  complained  of,  is  a  matter  the  jury  must 
consider  in  mitigation  of  damages,"  and  "the  fact  that  the  same  matter, 
substantially,  was  published  extensively  in  the  morning  papers  of  the 
same  day  is  to  be  considered  by  the  jury  in  mitigation  of  damages/'  is 
proper. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Joseph  H.  Choate^  for  app'lt ;  Benjamin  F.  Tracy  and  WaUer  & 
Logan,  for  resp*t, 

BiscHOFF,  J. — The  matter  for  the  publication  of  which  this 
action  was  brought  appeared  in  the  defendant's  newspaper,  the 
Mail  and  Express,  issued  upon  the  afternoon  of  November  7,  1892, 
and  read  as  follows : 

**  British  Gold  to  Help  Cleveland. 

"Democrats  and  Their  English  Allies  Attempt  to  Purchase  Votes 
— Americans  will  Resent  the  insult 

"Not  the  First  Time  that  the  Claimant  has  Appealed  to  His 
Free-Trade  Friends  Across  the  Sea  to  Come  to  his  Assistance 
— The  Workingmen  will  Give  Their  Answer  to  This  Diabolical 
Outrage  To-Morrow — The  Closing  Days  of  a  Spirited  Cam- 
paign. 

"  The  Cobden  Club  of  England  has  apparently  become  tired  of 
trying  to  influence  United  States  elections  in  behalf  of  Demo- 
cratic free-trade  candidates  by  spending  millions  of  dollars  ini  the 
campaigns  here,  and  the  friends  of  the  free-trade  claimant  have 
had  to  hustle  about  Great  Britain  themselves  to  get  the  money 
which  English  manufacturers  are  willing  to  give  up  to  buy  votes 
for  their  friend  Cleveland,  and  to  kill  their  most  hated  enemy, 
McKinley  Bill.  The  account  of  the  raising  abroad  of  a  f^reat 
corruption  fund  by  protection  America's  enemies  and  Free-Trade 
Cleveland's  friends  has  just  been  cabled  over.  The  London  head 
of  a  large  New  York  firm  of  cloth  jobbers  is  reported  as  the 
leader  of  this  movement  to  get  together  and  send  to  America 
nearly  halt  a  million  of  British  gold  with  which  to  push  the 
cause  of  the  Anti-Tariff  Democracy  and  its  candidate  for  the 
presidency,  Cleveland.     To  him  and  his  representatives,  the   mill 
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owners  of  Bradford,  Huddersfleld,  and  other  big  manufacturing 
and  woolen- jobbing  centers,  under  representations  that  only  under 
Cleveland  as  president  could  the  American  market  be  opened  to 
them,  gave  freely  of  their  money,  to  help  the  claimant's  cam- 
paign. *  ♦  *  The  claimant's  friend  in  London  refused  to 
deny  to  the  press  that  he  had  English  money  to  such  an  amount 
t  >  be  spent  on  Cleveland.'* 

Argument  is  of  course  unnecessary  to  demonstrate  the  meaning 
of  the  poblicatiou.  That  it  was  intended  to,  and  did  in  fact, 
charge  an  attempt  by  means  of  bribery  to  corrupt  the  elective 
franchise  of  citizens  of  the  United  States,  thereby  to  debauch 
such  citizenship  itself,  must  be  patent  to  every  one  from  mere 
inspection.  The  offense,  because  of  its  tendency  to  destroy  social 
ana  political  order,  is  regarded  by  all  virtuous  citizens  with 
abhorrence,  and  exposes  the  person  accused  thereof  to  infamy, 
and  the  scorn,  hatred,  and  contempt  of  others.  If,  therefore,  the 
accusation,  being  false,  was  published  of  and  concerning  the 
plaintiff,  and  so  understood  by  those  who  knew  him,  Bourhe  v. 
Warren^  2  Car.  &  P.  307,  it  was,  aside  from  its  imputation  of 
criminality,  libelous  per  se,  and  entitled  the  plaintiff  to  maintain 
the  action  without  proof  of  special  damaga  Morey  v.  Association^ 
123  N.  Y.  207 ;  33  St  Rep.  49 ;  Witcher  v.  Jones,  43  St  Rep.  151 ; 
affirmed  137  N.  Y.  599 ;  51  St  Rep.  929 ;  13  Am.  k  Eng.  Ena 
Law,  pp.  297-308.  It  was  none  the  less  libelous  that  the  pub- 
lished accusation  did  not  designate  the  plaintiff  by  name,  if  by 
intrinsic  reference  the  allusion  was  pomted.  Van  Vechten  v. 
Hopkins,  5  Johna  211;  Oidney  v.  .Blake,  11  id.  54;  Sumner  v. 
Buel,  12  id.  475 ;  Townsh.  Sland.  &  L.  §  343.  Whether  or  not 
the  allusion  was  to  the  plaintiff  was  a  question  of  fact,  Gfreen  v. 
Tel/air,  20  Barb.  13,  which,  within  the  rule  obtaining  in  the  trial 
of  civil  cases,  was  not  required  to  be  determined  beyond  the  pos- 
sibility of  reasonable  doubt  Ferry  Go,  v.  Mocyre,  6  N.  K  293.  The 
inquiry  concerned  the  probability  of  the  fact  from  the  evidence 
{Cfoodrich  v.  Woolcott,  3  Cow.  231,  239),  and,  scrutinizing  the 
latter,  we  are  of  the  opinion  that  there  was  justification  for  the 
jury's  conclusion  that  tne  defamatory  article  alluded  to  the  plain- 
tiff, aud  that  it  was  so  understood  by  those  who  were  conversant 
with  the  premises.  This,  without  reference  to  publications  in 
other  newspapers,  to  the  admission  of  which  in  evidence  the 
defendant  objected.  The  language,  "  the  London  head  of  a  large 
New  York  firm  of  cloth  job^rs,  was  fairly  susceptable  of  an 
interpretation  that  the  member  at  the  time  in  charge  of  the  firm's 
Lonaon  branch  was  intended  to  be  referred  to,  and  testimony 
adduced  for  the  plaintiff  supported  a  reasonable  inference  that  the 
designation  was  applied  to  him.  From  such  testimony  it  appeared 
that  the  plaintiff,  at  the  time  of  the  publication  of  the  defamatory 
matter,  was,  and  for  many  years  had  been,  the  senior  member  of 
R  BL  Van  Ingen  &  Co.,  merchants  at  New  York,  in  foreign  and 
domestic  woolen  goods,  havinga  branchof  their  business  at  London; 
that  the  firm  was  prominent  in  and  generally  known  to  the  trade 
38  cloth  jobbers;  tnat  no  other  New  York  firm  in  the  like  busi- 
had  a  branch  in  London  ;  that  for  many  years  the  plaintiff 
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had,  at  regular  iptervals,  visited  his  firm's  London  branch,  upon 
which  occasion  he  assumed  charge  of  the  bnsiness  there,  and  per- 
sonally conducted  negotiations  with  English  manufacturers  for 
the  supply  of  merchandise ;  and  that  at  the  very  time  of  the 
publication  he  was  in  London  upon  one  of  such  visits,  and  in 
charge  of  his  firm's  business.  No  testimony  for  the  defendant 
was  adduced  to  challenge  the  fact  of  the  allusion.  For  the  reasons 
stated  the  motions  for  dismissal  of  the  complaint  and  the  direc- 
tion of  a  verdict  for  the  defendant  were  properly  denied. 

Upon  cross-examination  of  the  plaintiff  the  defendant's  ooun- 
sel  elicited  the  facts  that  the  plaintiff  had  previously  brought  an 
action  in  England  against  the  Dalziell  News  Company  to  recover 
damages  for  the  publication  of  the  same  defamatory  matter,  and 
that  it  was  orally  agreed  in  court  by  the  parties  and  their  solicitors 
and  counsel,  pending  the  trial  thereof  before  the  lord  chief  justice, 
to  compromise  the  action  upon  the  tender  by  the  defendant  of  a 
written  apology,  to  be  approved  by  the  court,  and  the  payment,  in 
addition  to  the  costs,  of  a  sum  for  damages,  also  to  be  named  by 
the  court  Having  maintained  the  relevancy  and  materiality  of 
this  testimony  by  inquiry  into  the  terms  of  such  oral  agreement, 
and  the  manner  in  which  it  was  carried  out,  the  defendant  could 
not  thereafter,  with  consistency,  object  to  the  plaintiffs  testimony 
upon  his  redirect  examination  with  regard  to  what  was  said  and 
done  at  the  time  by  the  several  persons  concerned  in  the  making 
of  the  agreement  and  its  performance,  since  only  from  such  state- 
ments and  the  concomitant  acts  of  the  persons  making  them  could 
the  terms  of  the  compromise  agreement  be  accurately  ascertained. 
Obviously,  the  inquiry  upon  the  redirect  examination  was  aimed 
to  show  only  that  certain  statements  were  made,  and  certain  acts 
done,  with  the  purport  of  still  further  showing  what  the  agree- 
ment entered  into  and  performed  was,  and  not  to  ascertain  whether 
or  not  the  substance  of  what  was  said  or  written  at  the  time  was 
true  or  false  in  point  of  fact  Neither  the  apology  nor  the  state- 
ments of  the  lord  chief  justice  were  therefore  objectionable  as 
hearsay  evidence.    Underh.  Ev.  §  51. 

Interpreting  the  inquirv  addressed  to  the  plaintiff  upon  his 
direct  examination,  "Is  there  any  other  person  whatever,  than 
yourself,  who  is  the  London  head  of  a  New  York  firm  of  cloth 
jobbers?  "  as  calling  upon  the  witness  to  say  whether  or  not  any 
other  New  York  firm  of  cloth  jobbers  maintained  a  branch  of 
their  business  at  London,  in  the  charge  of  a  member,  it  did  not 
necessarily  call  for  the  statement  of  a  mere  conclusion  or  opinion. 
The  subject-matter  of  the  inquiry  was  open  to  the  objective  per- 
ception of  one  acquainted  with  the  merchants  of  both  cities,  as 
the  plaintiff  was  shown  to  be.  Sweet  v.  Tattle,  14  N.  Y.  465,  471 ; 
Knapp  V.  Smith,  27  id.  277,  281. 

The  defendant's  editor,  called  as  a  witness  for  the  plaintiff,  tes- 
tified, under  objection  on  the  ground  of  immateriality,  that  the 
article  published  and  complained  of  was  written  under  his  direc- 
tion, and  that  tlie  cable  therein  referred  to  was  an  alleged  cable 
published  in  several  morning  newspapers  of  the  same  day.  Copies 
of  the  newspapers  alluded  to  were  identified  by  the  witness,  and 
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the  alleged  cable  which  named  the  plaintiff  admttted  in  evidence, 
under  the  like  objection  of  the  defendant's  counsel.  We  are  of 
the  opinion  that  the  evidence  was  admissable  to  show  actual  malice 
of  the  defendant,  but,  assuming  it  to  have  been  inadmissible  for 
any  purpose,  the  error  of  its  adn^iission  was  cured  by  the  instruc- 
tions to  the  jury,  made  at  the  request  of  the  defendant's  counsel, — 
that,  in  determming  whether  or  not  the  allusion  in  the  publication 
complained  of  was  to  the  plaintiff,  they  must  disregard  all  evi- 
dence of  the  publication  by  V)thers  of  the  same  matter.  Cliese- 
brauffh  v.  Conover,  140  N.  Y.  882,  889;  55  St  Rep.  728.  The 
instruction  to  disregard  the  evidence  admitted  under  objection 
and  exception  was  equivalent  to  a  direction  that  it  be  stricken 
from  the  record.  Holmes  v.  Moffai,  120  N.  Y.  159,  162 ;  30  St 
Rep.  799. 

The  testimony  of  the  plaintiff's  witness  Willis,  which  was  to 
the  effect  that  the  plaintitt  held  a  leading  position  in  the  trade  for 
many  years  was  material,  as  tending  to  identify  the  plaintiff's  firm 
with  the  **  large  New  York  firm  of  cloth  joboers  "  alluded  to  in 
the  publication  complained  of. 

The  question  asked  of  Leahy,  the  plaintiff's  partner,  and  a  wit- 
ness called  in  his  behalf,  with  reference  to  the  London  house  of 
E  H.  Van  Ingen  &  Co.,  "And  who  is  the  head  of  that?"  called 
for  a  fact,  and  not  a  conclusion.  Swtei  v.  TaiHe^  supra;  Knapp 
V.  Smith,  supra.  The  further  question  addressed  to  the  same 
witness,  **Do  you  know  of  any  other  London  head  of  a  New 
York  firm  of  cloth  jobbers?"  called  for  an  affirmation  or  ne 
gation  of  knowledge  only,  and  was  not  objectionable  upon  that 
ground. 

No  error  resulted  from  the  court's  refusal  to  charge  "  that  the 
publication  of  other  similar  articles  in  other  papers  immediately 
prior  to  the  publication  of  the  article  complained  of  is  a  matter 
the  jury  must  consider  in  mitigation  of  damages,"  and  "that  the 
fact  that  the  same  matter,  substantially,  was  published  extensively 
in  the  morning  papers  of  the  same  day  is  to  be  considered  by  the 
lUry  in  mitigation  of  damagea"  The  plaintiff,  upon  proof  of  the 
ibel,  was  at  least  entitled  to  compensartory  damages,  and,  the  court 
having  instructed  the  jury  that  exemplar v  damages  were  not  to 
be  awarded,  a  charge  as  requested  oy  the  defendant's  counsel 
would  have  been  irrelevant  and  misleaaing.  Witcher  v.  JoneSy  43 
St  Rep.  151 ;  cases  in  note  to  McAllister  v.  Detroit  Free  Press  Cb., 
(Mich.)  15  Am.  St  Rep.  318,  839,  etc.  Furthermore,  no  such 
defense  in  mitigation  was  pleaded.  Code  Oiv.  Proc.  §§  508,  535, 
636;   WilUyver  v.  Hill,  72  N,  Y.  86. 

The  defendant's  further  requests  to  charge  "that,  unless  the  jury 
find  actual  malice  on  the  part  of  the  defendant,  they  can  give  no 
exemplary  damages,"  and  "  that  actual  malice  consists  in  a  willful 
intent  to  mjure  the  plaintiff,"  were  plainly  immaterial  and  irrele- 
vant, in  view  of  the  fact  that  the  court  charged  that,  as  matter  of 
law,  the  plaintiff  was  not  entitled  to  exemplary  damages. 

The  court  substantially  charged  the  defendant's  eleventh  and 
twelfth  requests,  in  the  following  language:  "That  the  defend- 
fir\U  are  not  responsible  for  anything,  whetner  in  any  other  news- 
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paper,  or  for  any  damage  doae  to  plaintiff  by  any  such  other 
puolication." 

Obviously  the  request  to  charge  "  that  it  is  necesdary  for  the 
plaintiff  to  prove  to  the  satisfaction  of  the  jury  that  the  plaintiff 
was  known  as  *the  London  head  of  a  large  New  York  firm  of  cloth 
jobbers,'  before  they  can  find  a  verdict  for  the  plaintiff,"  was  prop- 
erly refused.  It  was  not  necessary  to  the  maintenance  oi  the 
action  that  before  the  defamatory  publication  the  plaintiff  had 
attracted  general  notice  under  the  specific  appellation  which  the 
defendant  may  have  conceived  for  the  occasion.  The  pertinent  and 
material  inquiry  for  the  jury  was  whether  or  not  the  allusion  to 
the  plaintiff,  by  whatever  aescription,  was  such  that  those  who 
knew  him  were  reasonably  justined  in  their  conclusion  that  he  was 
the  person  intended  to  be  accused.  Bourke  v.  Warren^  supra^  ap- 
proved in  Miller  v.  Maxwell^  16  Wend.  9,  18.  The  judgment  and 
order  appealed  from  should  be  affirmed,  with  costa 

All  concur.  

Adolf  Green,  PPff,  v.  John  R  Martinez  Heruz,  as  Executor, 

eta  el  al^  Def  ts. 
(New  York  Oommon  Pleas,  Equity  Term,  Filed  November  19,  1895,) 
1.  Colonial  grants — Bed  op  btbbam. 

The  bed  of  Harlem  creek  passed  under  the  grants  of  Gk)yernor8  NicoUs 
and  DoQgan,  and  did  not  become  property  of  New  York  city  under  the 
Dongan  cliarter  of  1686. 

3.  Mortgages— Discharge  bt  lapse  op  time. 

The  purchaser  at  foreclosure  sale,  in  an  action  to  which  the  mortgagor  is 
defendant,  has  title  free  and  clear  of  a  deed  of  trust  for  creditors  executed 
by  the  mortgagor  after  the  mortgage  and  before  the  foreclosure,  where  the 
deed  of  trust  is  silent  as  to  the  duration  of  the  trust,  and  more  than  twenty- 
five  years  have  elapsed  from  its  execution. 

8.  Same — Deed  op  trust. 

The  trust,  in  such  case,  is  deemed  discharged  and  the  estate  reyerted  to 
the  grantor. 

4.  Vendor  and  purchaser — Rescission. 

A  purchaser  of  land 'is  justified  in  refusing  to  complete  the  purchase, 
and  is  entitled  to  recover  back  his  deposit  and  expenses  in  searching  the 
title,  where  there  are  unpaid  taxes  which  are  a  lien  on  the  property. 

Action  by  Adolf  Green  against  John  R  Martinez  Heruz,  as 
executor,  and  others,  to  recover  the  amount  of  a  deposit  made  on 
a  contract  for  the  sale  of  certain  real  estate,  situate  on  the  south 
side  of  107th  street,  between  2d  and  8d  avenues,  and  known  as 
"No.  212  Eiist  107th  Street,"  in  the  city  of  New  York,  and  coun- 
sel fees  incurred  in  the  examination  of  tlie  title;  the  ground  alleged 
being  that  defendant  could  not  give  a  good  and  marketable  title 
to  the  premises.     Judgment  for  plaintiff. 

Ooldfogle  Jk  Cohn  {Charles  L,  Cohn^  of  counsel),  for  pVff  ;  Am- 
brose Q,  Todd  {Beeves  <fe  Todd^  of  counsel),  for  deft  Heruz  :  Man- 
delbaum  Bros.  {Max  Mandelbaum,  of  counsel),  for  deft  Anderson. 

GiEGERlCH,  J. — The  plaintiff  refused  to  accept  the  title  offered 
upon  there^grounds,  which  will  be  considered  separately,  the  other 
objections  having  been  waived  upon  the  trial. 
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The  first  objection  is  that  a  portion  of  the  premises  in  question , 
was  included  and  situated  within  what  was  formerly  a  navigable 
stream  of  water,  commonly  known  as  the  **Harlem  Creek  and 
Ifill  Pond,"  the  title  to  which  did  not  vest  in  the  defendants  or 
their  grantors,  but  is  vested  either  in  the  people  of  the  state  of 
New  York  or  in  the  city  of  New  York,  it  appears  by  the  con- 
ceded facts  that  the  premises  in  question  lie  within  what  was  for- 
merly the  "Town  of  Harlem."  and  formed  part  of  the  lands  and 
premises  which  were  granted  by  the  patents  hereinafter  referred 
to,  under  which,  through  mesne  conveyances,  the  defendants  claim 
title ;  that  Gov.  Nicolls,  by  a  patent  dated  May,  1666,  granted 
unto  the  freeholders  and  inhabitants  of  the  town  of  Harlem,  **their 
heirs,  successors,  and  assigns,  and  to  each  and  every  of  them,  their 
particular  lots  and  estates  in  the  said  town,  or  any  part  thereof ;" 
that  Gov.  Nicolls  by  a  second  patent,  dated  the  11th  day  of  Octo- 
ber, 1667,  ratified,  confirmed,  and  granted  unto  the  persons  therein 
named,  "as  patentees,  for  and  in  behalf  of  themselves  and  their 
associates,  the  freeholders  and  inhabitants  of  the  said  town,  their 
heirs,  successors,  and  assigns,"  the  same  premises  granted  by  the 
last  patent,  '^together  with  all  the  soils,  creeks,  quarries,  woods 
meadows,  pastures,  marshes,  waters,  lakes,  *  *  *  to  ye  said 
lands  and  premises  within  the  said  bounds  and  limits  set  forth ;" 
and  that  these  grants  were  further  confirmed  by  Gov.  Dongan  by 
patent  dated  tl^  7th  day  of  March,  1686.    ' 

It  is  claimed  by  the  plaintiff  that  a  portion  of  the  premises  in 
question  was  situated  within  the  bounds  of  Harlem  creek ;  that  this 
creek  at  that  point  was  navigable,  and  that  the  tide  arose  and 
fell  in  it ;  that,  therefore,  the  land  between  high  and  low  water 
did  not  pass  to  the  freeholders  of  said  town  by  virtue  of  Gov. 
Nicolls's  patents;  but  that  by  the  terms  of  the  Dongan  charter  of 
April  27,  1686,  the  city  of  New  York  acquired  title  to  the 
land  between  the  high  and  low  water  marks  on  the  whole  circuit 
of  Manhattan  Island.  Mayor ^  cte.,  of  New  York  v.  Harty  95  N.  Y. 
443,  which  included  the  land  covered  by  tide  water  in  Harlem 
creek.  The  creek,  it  is  conceded,  has  long  since  been  filled  up. 
There  is  no  evidence  in  this  case  that  the  said  creek  was  navigable 
or  subject  to  the  action  of  the  tidea  Assuming,  however,  this  to 
have  been  the  case,  the  lands,  nevertheless,  belong  to  the  succes-  i 
sors  in  interest  of  the  freeholders,  and  not  to  the  city.  Breen  v. 
Loclce^  46  Hun,  29L  In  the  case  just  cited,  the  supreme  court,  in 
the  first  department,  held  that  lands  situated  along  a  creek  which 
ran  into  the  Harlem  river  at  125th  street,  which  were  covered  by 
the  waters  of  the  river  at  high  tide,  passed  to  the  freeholders  by 
Gova  Nicolls'  and  Dongan 's  patents,  and  not  to  the  city. 
In  speaking  for  the  court,  Mr.  Justice  Bartlett  says : 
**There  would  be  no  question  here  if  this  creek  had  been  merely 
a  tideless  stream  flowing  into  the  Harlem.  The  difficulty  arises 
from  the  fact  that  it  was  a  stream  through  which  the  tide  from  the 
Harlem  river  set  back,  so  as  to  check  the  steady  northerly  flow  of 
the  creek  which  prevailed  except  when  the  tide  was  coming  in^ 
and  broadened  the  creek  at  the  place  where  these  premises  were 
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situated,  from  six  feet  in  width  at  low  tide  to  a  width  of  two  hun- 
dred feet  at  high  tide.  Did  this  setback  of  the  tide,  producing 
these  effects,  make  the  creek  an  integral  part  of  the  Harlem  river  r 
We  think  not  An  inspection  of  the  topographical  map  between 
pages  89  and  40  of  the  printed  case  goes  very  far  towards  satisfy- 
ing us  on  this  point  It  would  seem  very  inaccurate  for  any  one  us- 
ing language  in  its  ordinary  sense,  tq  speak  of  these  premises,  as 
shown  on  that  map,  as  being  situated  on  the  Harlem  river,  or  any 
part  of  it  Naturally  a  person,  endeavoring  to  describe  their  location 
in  general  terms,  would  say  they  were  partly  in  the  bed  and  partly 
on  the  shore  between  high  and  low  water  mark  of  a  creek  leading 
into  the  Harlem.  There  was  nothing  covelike  about  this  creek, 
even  when  the  tide  in  it  was  hi^h.  The  shore  contours  were  those 
of  a  widened  stream.  The  land  in  dispute  was  989  feet  from  the 
main  body  of  the  Harlem  river  at  high  tide.  It  is  difficult  to 
perceive  how  the  creek  at  this  point  could  be  of  anv  value  or  im- 
portance to  the  city  of  New  York  in  a  commercial  sense.  The 
city  was  to  be  the  seaport,  says  the  court  of  appeals  in  ifoyor,  cte., 
of  New  York  v.  Hart^  supra^  and  for  this  purpose  its  water  front 
waa  to  girdle  the  whole  island,  while  the  village  (of  Harlem)  was 
meant  for  a  rustic  hamlet,  whose  inhabitants  should  own  cattle 
rather  than  ships.  But  it  does  not  seem  to  us  that  the  portion  of 
this  creek  upon  which  these  premises  were  located  constituted 
any  part  of  the  water  front  thus  spoken  of  in  that  c?ise.  The  fact 
that  the  creek  there  has  been  filled  up,  and  that  a  part  of  it  is 
covered  by  the  roadbed  of  Eighth  avenue,  is  pretty  conclusive 
evidence  tnat  it  was  useless  for  use  connected  with  shipping." 

These  arguments  apply  directly  to  the  case  at  bar.  The  prem- 
ises appear,  from  the  map  before  me,  to  have  been  situated  upon 
tlie  Harlem  creek,  some  1.200  feet  from  the  main  body  of  the 
river  at  high  tide,  and  in  fact  their  situation  with  relation  to  the 
creek,  river,  and  tide  water  appeara  to  have  been  almost  identical 
with  that  of  the  property  described  in  Breen  v.  Locke,  supra.  This 
conclusion  was  arrived  at  by  Mr.  Pirsson,  in  his  able  treatise  on 
the  "  Dutch  Grants,  Harlem  Patents,  and  Tidal  Creeks  "  (p^ge  75); 
and. by  Hon.  Richard  O'Gorman  and  Hon.  William  C.  Whitney, 
in  opinions,  submitted  by  them  to  the  comptroller  when  they  were 
counsel  to  the  corporation,  which  will  be  found  at  pages  167  and 
170  of  the  above  treatisa 

This  question  does  not  seem  to  have  been  directly  before  the 
court  of  appeals  in  Roberts  v.  Baumgarten,  110  N.  Y.  380;  18  St 
Rej).  162,  cited  by  plaintiff's  counsel,  which  was  an  action  in  eject- 
ment; and  the  decision  rested  upon  the  rule  that  the  plaintiff  in 
such  an  action  must  recover  upon  the  strength  of  his  own  title, 
and  may  not  rely  upon  any  supposed  or  actual  weakness  in  that 
of  his  adversaries.  Neither  does  it  appear  that  the  attention  of 
the  court  was  called  to  the  language  of  the  Nicolls  and  Dongan 
grants. 

The  second  objection  is  that  one  Charles  Henry  Hall,  former 
owner  of  the  premises  in  question,  did,  by  deed  bearing  date  the 
8th  <lny  of  November,  1839,  and  recorded  the  22nd  day  of  No- 
vember, 1839,  convey  the  lot  in  question,  with  other  lands,   to 
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Charles  M.  Hall  and  David  P.  Hall,  in  trust  for  the  benefit  of 
creditors,  and  that  such  trustees  have  not  reconveyed  the  same  to 
said  Charles  Henry  Hall,  or  to  any  of  his  subsequent  grantors.  It 
appeal's  by  the  conceded  facts  that  the  said  Charles  Henry  Hall 
executed  a  mortgage  to  Edward  Sanford,  to  secure  the  payment 
of  $26,000,  which  bears  date  JAly  15,  1885,  and  was  recorded  on 
the  18th  d^y  of  August,  1889 ;  that  the  said  Edward  Sanford,  by 
assignment  bearing  date  the  17th  day  of  August,  1839,  and  re- 
corded the  14th  day  of  September,  1839,  assigned  the  said  mort- 
gage to  Margaret  McGowan,  who  brought  suit  for  the  foreclosure 
of  the  same  in  chancery  before  the  vice  chancellor,  First  circuit, 
against  Charles  Henry  Hall,  Edward  Sanford,  and  others,  and 
that  in  such  suit  the  said  David  P.  Hall,  and  Charles  H.  Hall 
were  not  made  parties  defendant ;  that  a  decree  of  foreclosure  and 
sale  was  thereafter  granted  and  entered  in  said  action,  and  in  pur- 
suance thereof  the  premises  were  sold  to  Andrew  McQown,  from 
whom,  through  mesne  conveyance,  the  defendants  derive  title,  and 
to  whom  the  master  in  chancery  conveyed  the  premises  by  deed 
dated  November  18,  1841,  and  recorded  December  29,  1841. 
Plaintiff  claims  that  the  title  to  the  premises  in  question  still  re- 
mains in  David  P.  Hall  and  Charles  M.  Hall,  their  legal  repre- 
sentatives and  successors,  subject  to  a  sale  thereof  for  the  payment 
of  the  debts  of  the  said  .Charles  Henry  Hall,  and  that  the  said 
lands  "  could  not  be  aliend  or  sold  witnout  a  discharge  from  the 
said  creditors,  or  without  some  satisfactory  proof  that  their  claims 
had  been  adjusthd,  satisfied,  and  paid.  Tftie  deed  of  trust  is  silent 
as  to  the  duration  of  the  trust  There  was  no  evidence  abduced 
that  the  trustees  ever  entered  upon  the  discharge  of  their  duties, 
or  took  possession  of  the  trust  property.  The  only  evidence  pre- 
sented upon  the  subject  under  consideration  was  the  deed  in  ques- 
tion. Ab  more  than  twenty-five  years  have  elapsed  since  the 
creation  of  the  trust,  such  trust  must,  under  the  circumstances,  be 
deemed  discharged,  and  the  estate  reverted  to  the  grantor.  4  Rev. 
St  pt  2,  tit  2,  ch.  1,  art  2,  §  67  (Banks  Bros.'  8th  ed.,  p.  2240) ; 
Kip  V.  Hirshj  103  N.  Y.  565 ;  4  St  Eep.  257 ;  Mills  v.  Husson, 
140  N.  Y.  99;  55  St  Rep.  309,  whose  equity  of  redemption  was 
cut  off  by  the  decree  of  foreclosure  and  sale  in  the  above  suit,  to 
which  he  was  made  a  party  defendant,  and  by  which  his  heirs  and 
assigns  are  bound.  Hence  the  defendants  hold  the  title  to  the 
premises  in  question  free  and  clear  of  any  claim  of  title  on  the 
part  of  the  trustees.  Assuming,  however,  but  without  so  holding, 
that  the  trust  has  not  ceased,  the  trustees  would  at  most  have  a 
right  to  bring  an  action  to  redeem  the  premises  from  the  mortgage, 
and  his  right,  in  my  opinion,  has  been  barred.  Code  Civ.  Proa 
§  379 ;  Sfiriver  v.  Shriver,  86  N.  Y.  575,  580. 

The  third  and  last  objection  is  that  the  premises  in  question 
were  sold  in  the  year  1886  for  the  taxes  imposed  thereon  for  the 
year  1882.  It  appears  from  the  evidence  that  such  a  sale  had 
taken  place,  but  that  no  certificate  had  been  issued.  The  property, 
however,  was  not  redeemed  therefrom  until  after  this  action  was 
brought  The  plaintiff's  attorney  attended  at  the  placed  fixed  for 
the  closing  of  the  title,  and  objected  upon  this  ground,  and  de- 
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manded  the  return  of  the  deposit  and  the  payment  of  $250  counsel 
fee,  which  was  refused.  The  defendants  diti  not  then,  nor  at  any 
time  thereafter,  offer  to  redeem  or  clear  the  premises  in  question 
from  incumbrances,  or  make  an  offer  of  any  kind.  Irrespective 
of  the  tax  sale,  the  unpaid  taxes  y^ere  a  lien  upon  the  property, 
and  the  defendant  could  not  give  a  good  ana  marketable  title 
until  they  y^ere  dischaiged.  The  plaintiff  was  therefore  justified 
in  refusing  to  complete  the  purchase,  and  is  entitled  to  recover 
back  his  deposit  and  expenses  in  searching  the  title.  Morange  v. 
Morris.  *42  N.  Y.  48 ;  Hartley  v.  James,  50  N.  Y.  38. 
Judgment  accordingly. 


^tna  Insurance  Company,  Prff,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Deft 

{Supreme  Court ,  New  York  (Hreuit,  Filed  October,  1896,) 

1.  Taxes— Insurance  coifFANiBS. 

The  act  of  1886  in  regard  to  the  exemption  of  personal  property  of  in- 
surance companies  from  assessment  was  not  intended  to  apply  in  cases  in 
which  assessment  for  taxation  had  been  made  prior  to  the  passage  of  the 
act. 

2.  Same— Rbcovebt— Voluntary  PAniENT. 

Where  an  assessment  is  in  fact  utterly  void,  on  the  ground  that  the  as- 
sesors  had  no  Jurisdiction  toimpose  the  same,  an  action  may  be  maintained 
to  recover  back  monev  paid  in  satisfaction  thereof,  without  first  having 
the  assessment  set  aside  or  vacated. 

Richards  <k  Heald  {Thomas  P  Wickes  and  Woolsey  Carmall^ 
of  counsel),  for  pFff;  Francis  M,  Scott,  corp.  counsel  (George  Si 
Coleman  and  James  M.  Ward,  of  counsel),  for  deft 

Lawrence,  J. — This  action  is  brought  to  recover  money  paid 
for  taxes  imposed  on  bank  stock  owned  by  the  plaintiflE  in  the 
ye»rs  1886,  1887,  1888.  Three  causes  of  action  are  stated  in  the 
complaint,  one  for  each  year.  It  is  alleged  that  the  plaintiff,  at 
the  times  mentioned  in  the  complaint,  was  a  fire  insurance  com- 
pany, duly  organized  and  incorporated  under  and  by  virtue  of 
the  laws  of  the  state  of  Connecticut,  and  doing  business  in  fire 
insurance  in  this  state,  and  was  at  such  times  the  owner  and 
holder  of  the  number  of  shares  of  stock  of  the  several  banks  and 
banking  associations,  duly  organized  under  the  laws  of  the  Uriited 
Statfts  and  of  the  state  of  New  York,  located  in  the  city  of  New 
York,  set  forth  in  the  schedules  annexed  to  the  complaint  It  is 
further  alleged  that,  on  the  days  set  forth  in  the  complaint,  the 
defendant  claimed  and  pretended  that  it  had  duly  imposed  upon 
the  said  respective  shares  of  bank  stock,  owned  by  the  plaintiff 
in  the  said  banks^  a  valid  tax  for  the  amount  set  forth  in  said 
schedules;  and  that  the  amount  of  such  taxes  constituted  a 
valid  lien  upon  said  respective  shares  of  stock  ownefl  by  the 
plaintiff,  and  a  personal  liability  against  the  plaintiff,  which  the 
defendant  could  enforce  against  tho  plaintiff;  and  that,  by  the 
laws  of  the  state  of   New    York,    the  duty  was  imposed    upon 
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each  of  said  banks  and  its  ofl&cers  to  retain  so  much  of  any 
dividend  or  dividends  belonging  to  the  plaintifiE  as  should  he 
necessary  to  pay  the  amount  of  said  taxed  upon  the  plaintiff's 
said  shares,  until  it  should  be  made  to  appear  to  such  officers 
that  such  tax  had  been  paid.  It  is  further  averred  that,  upon 
such  claim  and  pretense,  the  defendant  illegally  and  unjustlv 
exacted  and  collected  the  alleged  taxes  upon  plaintiff's  bank 
shares,  without  the  knowledge,  direction  or  consent  of  the  plaint- 
iff, and  under  compulsion,  on  or  about  the  days  and  dates  set 
forth  in  the  schedules,  which  moneys  were  wrongfully  deducted 
out  of  the  moneys,  in  possession  of  each  of  said  banks,  belonging 
to  the  plaintiff,  against  its  will,  and  without  its  consent  or  knowl- 
edge; that  the  defendant  had  received  and  retained  the  said 
moneys  without  the  plaintiff's  consent,  and  has  refused  to  pay 
the  same  to  the  plaintiff  It  is  further  averred  that  the  pretenaed 
assessment  and  levy  and  collection  of  each  of  said  taxes  was  ille^ 
gal  and  void,  and  without  jurisdiction,  and  in  violation  of  the 
plaintiff's  rights,  because  said  bank  shares  were,  by  the  laws  of 
the  United  States  and  bv  the  laws  of  the  state  of  New  York,  ex- 
empt from  taxation,  ana  that  the  plaintiff  was  specially  exempt 
from  taxation  on  its  bank  shares  by  virtue  of  chapter  679  of  the 
Laws  of  1886  of  this  stata  All  the  allegations  in  respect  to  the 
illegality  of  the  taxes  and  their  collection,  and  as  to  the  want  of 
knowledge  on  the  part  of  the  plaintiff,  and  as  to  the  compulsion 
or  coercion  in  respect  to  such  collection,  are  denied ;  and  it  is  fur- 
ther alleged  in  the  defendant's  answer  that  the  plaintiff  neglected 
to  take  any  steps  to  review,  correct  or  vacate  any  of  the  assess- 
ments, or  to  prevent  the  collection  of  the  taxes  levied  thereon, 
and  that  the  taxes  were  paid  voluntarily,  and  without  force  or 
•duress,  and  that,  if  paid  under  any  mistake,  the  mistake  was  of 
law,  and  not  of  fact.  The  claim  of  the  plaintiff  to  exemption  of 
taxation  on  the  trial  was  based  solely  on  the  act  of  1886. 

Section  4  of  that  act  reads  as  follows : 

"  The  lands  and  real  estate  of  such  insurance  companies  shall 
continue  to  be  assessed  and  taxed  where  situated  for  state,  city, 
town,  county,  village  school  or  other  local  purposes ;  but  the  per- 
sonal property,  franc nise  and  business  of  all  insurance  companies 
incorporated  under  the  laws  of  this  state  or  any  other  state  or 
country,  and  doing  business  in  this  state,  and  the  shares  of  stock 
of  said  companies,  shall  hereafter  be  exempt  from  all  assess- 
ment or  taxation  except  as  in  this  act  prescribed;  provided  that 
this  section  shall  not  affect  the  fire  department  tax  of  two  per 
cent  now  required  to  be  paid." 

The  act  was  passed  on  the  15th  of  June,  1886  (Laws  1886,  p. 
967.) 

I  do  not  think  that  the  act  can  be  held  to  affect  the  assess- 
ments which  had  already  been  made  in  the  city  and  county  of 
New  York  for  that  year.  The  taxable  status  of  property  is  de- 
termined by  its  condition  on  the  second  Monday  of  January  of 
each  year ;  and  it  has  been  held  that  where  there  has  been  a 
transfer  of  title  intermediate  that  time  and  the  80th  day  of 
April,  the  time  of  the  closing  of  the  books  of  annual  recora,  the 
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property  is  not  entitled  to  exemption,  althongh  it  would  have 
oeen  entitled  to  such  exemption  if  the  transfer  had  taken  place 
prior  to  the  opening  of  the  book&  Sisters  of  the  Poor  of  SL  Fran- 
cis V.  Mayor,  etc.,  of  New  York,  61  Hun,  355  ;  20  St  Rep.  925 ; 
affirmed  112  N.  Y.  677 ;  20  St  Rep.  985,  on  opinion  of  general 
t«rm.  Spe,  also,  Association  for  Benefit  of  Colored  Orphans  v. 
Uaym-,  etc,  of  New  York,  104  N.  Y.  581. 

It  is  claimed,  however,  that,  as  the  act  was  to  take  effect  imme- 
diately (section  6),  the  tax  imposed  for  1886  could  not  be  legally 
levied  or  collected.  But  it  must  be  born  in  mind  that  the  fourth 
section  of  the  act  of  1876  declares  that  the  property,  franchise 
and  business,  and  the  shares  of  stock  of  such  companies,  shall 
"  hereafter  be  exempt  from  all  assessment  and  taxation  except  as 
in  this  act  prescribed."  The  language  of  the  act  refers  to  a  time 
subsequent  to  its  passage,  and  it  must  be  presumed  that  |he  legis- 
lature knew  that,  at  the  time  of  its  passage,  the  status  of  all  the 
Eroperty  liable  to  taxation  in  the  city  and  county  of  New  York 
ad  become  fixed  by  the  closing  of  the  books  of  the  commission- 
ers of  taxes  and  assessments  on  the  preceding  -SOth  day  of  April. 
People  V.  Oommissioner  of  Taxes,  142  N.  Y.  351  ;  59  St  Rep.  34, 
remarks  of  Gray,  J.  There  is  nothing  in  the  act  which  indicates 
that  the  legislature  intended  to  change  and  upset  all  that  had  been 
done  by  the  assessing  officers  in  the  city  of  New  York  in  respect 
to  taxable  property  of  fire  insurance  companies  in  that  year. 
Applying  to  the  construction  of  the  statute,  therefore,  the  well- 
settled  rule  that  a  statute  is  not  to  be  deemed  retroactive  in  its 
effect  unless  it  clearly  appears  that  it  was  the  intention  of  the  leg- 
islature that  it  should  relate  to  past  transactions,  it  must  be  held 
that  it  was  not  the  intention  in  this  case  that  all  previous  assess- 
ments made  upon  the  property  of  fire  insurance  companies  in  ac- 
cordance with  the  existing  law  for  the  year  1886,  and  the  taxes  to 
be  imposed  thereon  for  that  year,  should  be  vacated  and  annuled. 
Reidv.  CUy  of  Nexo  York,  68  Hun,  113  ;  People  y.  McCall,  94  N. 
Y.  590  ;  People  v.  Commissioners  of  Taxes,  91  id.  593.  The  case 
of  People  V.  Commissioners  of  Taxes,  17  Abb.  N.  C.  377  (note),  is 
not  in  conflict  witt  this  view,  for  the  reason  that  the  language  of 
the  act  then  under  consideration  was  that  *'  no  tax  or  assessment 
shall,  after  the  passage  of  this  act,  be  levied,  assessed  or  collected," 
etc.  This  language  was  imperative,  and  indicated  a  legislati vein- 
tent  to  immediately  prevent  the  levying  or  collection  of  any  tax 
upon  the  lands  referred  to  in  this  act  I  am  strengthened  in  my 
conviction  that  the  act  of  1886  was  not  intended  to  ayply  to  cases 
in  which  the  assessment  for  taxation  had  been  made  prior  to  the 
passage  of  the  act  by  the  decision  of  the  court  of  appeals  in  the 
case  of  People  v.  Oommissioner  of  Taxes,  91  N  Y  593.  In  that 
case  the  statute  under  consideration  (chapter  542,  Laws  1880) 
provided  that  the  capital  stock  and  personal  property  of  certain 
corporations,  joint-stock  companies,  and  associations  should  there- 
after be  exempt  from  taxation  except  as  provided  in  the  act.  The 
act  was  passed  June  1,  1880,  and  it  was  provided  that  it  should 
take  effect  immediately.  It  was  claimed  that  no  tax  for  the  year 
1880  other  than  in  the  act  specified  could  be  imposed.    The  court 
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held,  however,  that,  as  the  act  contained  no  provision  giving  it  a 
retroactive  effect,  it  imposed  no  duty  upon  the  commissioners  of 
taxes  and  assessments  as  far  as  the  taxes  for  that  year  were  con- 
cerned. 

These  views  lead  to  the  conclusion  that  the  defendant  is  entitled 
to  have  a  verdict  directed  in  its  favor  in  respect  to  the  cause  of 
action  relating  to  the  taxes  for  the  year  1886.  The  proper  dis- 
position to  be  made  of  the  causes  of  action  relating  to  tne  taxes  of 
1887  and  1888  depends  upon  other  considerations.  It  is  clear  that 
under  the  act  of  1886  the  plaintiff  was  not  taxable  upon  its  per- 
sonal property  within  this  state  during  the  years  1887  and  1888. 
The  plaintiff,  being  a  corporation  existing  under  the  laws  of  a 
sister  state,  was  not  within  the  jurisdiction  of  the  commissioners  of 
taxes  or  their  deputies  at  the  time  the  assessments  were  made  upon 
which  the  taxes  for  those  years  were  based,  and  it  therefore  re- 
sults that  such  taxes  were  void.  National  Bank  of  Oliemwig  v. 
City  of  Elmira,  53  N.  Y.  49  ;  In  re  New  Yatk  Catholic  Protectory^ 
77  id.  343 ;  McLean  v.  Jephaon,  123  id.  142 ;  33  St.  Rep.  490. 
The  taxes  for  those  yeara  having  been  illegally  imposed,  and  the 
assessing  and  taxing  officers  having  acquired  no  jurisdiction  over 
the  plaintiff,  a  nonresident  corporation,  I  do  not  think  that  it  can 
be  claimed  that  the  payments  made  by  the  banks  were  so  far 
voluntary  as  to  preclude  the  plaintiff  from  maintaining  this  ac- 
tion. Bruecher  v.  Village  of  Port  Chester,  101  N.  Y.  240;  Peyser 
v.  Mayor^  etCy  of  New  Torky  70  id.  497;  Strusburgh  v.  Mayor ^  etc, 
of  Nrw  York,  87  id.  452 ;  Bank  of  CommonweaUh  v.  May  or  ^  eic.^ 
of  New  York,  43  id.  184 ;  Homy.  Town  of  New  Lots,  83  id.  100. 

Tb^rule  which  must  govern  in  this  case  is  well  stated  bv  Earl, 
J.,  in  delivering  the  opinion  of  the  court  in  Bruecher  v.  Village  of 
Port  Chester^  supra.  After  adverting  to  the  fact  that  the  assess- 
ment in  that  case  was  void  because  the  assessors  had  no  jurisdic- 
tion to  impose  it,  the  learned  judge  says: 

"  Hence  it  was  not  necessary  for  the  plaintiff  to  institute  any  ac- 
tion or  proceeding  to  vacate  the  assessment  and  thus  have  it  annulled 
and  set  aside,  before  commencing  this  action.  If  the  assessment 
had  been  merely  irregular,  informal,  or  unjust,  the  assessors  hav- 
ing jurisdiction  to  impose  the  same,  then,  before  an  action  to  re- 
cover back  the  money  paid  in  satisfaction  thereof  could  be  main- 
tained, it  would  have  been  necessary  to  have  the  same  vacated  or 
annulled  in  ^ome  way,  and  thus  removed  as  an  obstacle  out  of 
the  way.  But  where  an  assessment  is  in  fact  utterly  void,  on  the 
ground  that  the  assessors  had  no  jurisdiction  to  impose  the  same, 
then  an  action  may  be  maintained  to  recover  back  money  paid  in 
satisfaction  thereof,  without  first  having  the  assessment  set  aside 
or  vacated.     ^ 

There  is  no  distinction  in  this  respect  between  a  tax  and  an  as- 
sessment National  Bank  of  Chemung  v.  City  of  Elmiray  53  N. 
Y.  49  ;  Newman  v.  Supervisors^  45  id.  676.  The  case  of  United 
Slates  Trust  Co,  v.  City  of  New  York,  144  N.  Y.  492 ;  64  St  Rep. 
62,  does  not  aid  the  defendant  There  tbe  assessing  officers  had 
jurisdiction,  and  the  assessment  was  irregular,  but  not  illegal.  The 
distinction  between  an  erroneous   and   an   illegal    assessment  is 
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clearly  recognized  by  the  court.  See  opinion,  Gray,  J.,  page 
482,  144  N.  Y. 

The  taxes  for  the  years  1887  and  1888  having  been  illegally 
imposed  on  the  plaintififs  shares,  it  cannot,  in  my  opinion,  l>e 
successfully  arguea  that  the  action  of  the  banks  in  pa^ying  the 
same  to  the  receirer  of  taxes  estops  the  plaintiff  from  mamtaining 
this  action.  The  banks  were  not  the  agents  of  the  plaintiff  for 
any  such  purpose.  The  amount  paid  over  was  a  specific  fund 
belonging  to  the  plaintiff,  which  the  banks  delivered  to  the  de- 
fendant's officer  without  the  plaintiff's  consent  In  such  case  an 
action  for  money  had  and  received  can  be  maintained  for  the  re- 
covery of  the  money  from  the  party  receiving  it  Mason  v.  Pren- 
dergast,  120  N,  Y.  536 ;  31  St.  Rep.  497 ;  Horn  v.  Tovm  of  New 
Lots,  83  N.  Y.  100.  I  am  therefore  of  the  opinion  that  the 
plaintiff  is  entitled  to  a  direction  that  a  verdict  be  entered  in  its 
favor  for  the  amount  paid  for  the  taxes  for  the  years  1887  and 
1888,  with  interest  from  the  dates  of  such  payments. 

Ordered  accordingly. 


WiLLOOX    AND    GiBBS  SeWINQ  MACHINE  COMPANY,  Besp't,  V. 

Jehiel  W.  Himes,  App'lt 

(Supreme  Ckntri,  Otneral  Term,  First  DepaHmeni,  Filed  November  25,  2895,) 

1.  CJoNTRACTs— Construction— Lrasb  of  chattels. 

The  lease  of  sewing  machines  for  rental,  based  on  the  amount  of  goods 
manufactured  as  shown  by  the  monthly  reports,  but,  in  case  no  reports  are 
made,  at  $25  for  each  machine,  obligates  the  lessee  to  the  $25,  if  he  makes 
no  reports,  though  he  manufactures  no  goods. 

3.  Si^ME—SuRRBNDBR— Question  por  jury. 

The  question  whether  a  conversation  between  the  lessor  and  lessee  of 
chattels  amounted  to  a  surrender,  though  the  lessee  retained  possession, 
was  held  in  this  case  to  be  one  for  the  jury. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Action  by  Willcox  &  Gibbs  Sewing  Machine  Company  against 
Jehiel  W.  Himes  to  recover  for  the  use  of  certain  machines  let  to 
the  firm  of  Himes  &  Vail,  whom  defendant  succeeded.  A  verdict 
was  directed  for  plaintiflf,  and  defendant  moves  for  a  new  trial  on 
exceptions  ordered  to  be  heard  at  general  term  in  the  first  instance. 
Granted. 

This  action  was  brought  upon  a  written  contract  made  on  the 
11th  day  of  February,  1882,  by  which  the  plaintiflf  let  and  hired 
to  the  firm  of  Himes  &  Vail,  to  which  firm  defendant  succeeded, 
n  number  of  its  machines,  upon  the  covenant  that  the  lessee 
should  use  the  machines  in  tne  manufacture  of  hosiery,  shirts, 
and  drawers,  and  should  make  monthly  returns  to  plaintiff  of  the 
quantity  of  goods  so  manufactured  therewith,  and  should  make 
monthly  payments  corresponding  to  such  returns,  according  to  a 
schedufe  of  renUls  therein  agreed  to  by  the  partiea  The  contract 
further  provided  that  the  lessee  shoukf  pay  to  the  lessor  the  sum 
of  $26  for  each  machine  leased  by  him  during  each   month  for 
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which  the  returns  and  payments  required  by  the  agreement  had 
not  been  mada  The  defendant  received  eleven  machines  in  all; 
the  first  having  been  delivered  in  February,  1882,  and  the  last  in 
April,  1884.  Defendant  made  monthly  returns  and  payments 
until  Jaauary  1, 1885.  Thereafter,  in  December,  1891,  this  action 
was  commenced  to  recover  the  sum  of  $25  per  monti  for  each 
machine  delivered  and  retained  by  the  defendant  The  defense 
are:  The  failure  of  plaintiff  to  allege  or  prove  demand  for  the 
payoients  of  the  rates  specified  in  the  contract,  or  for  the  payment 
of  $25  a  month  for  each  machine  let;  the  failure  to  prove  that 
the  defendant  used  any  of  the  machines;  and  the  defense  of 
surrender.  On  the  trial,  defendant  proved  that  early  in  1885  he 
made  a  return  covering  the  period  fron*  October  1,  1884,  to 
December  31,  1884,  both  inclusive,  and  that  upon  the  face  of  the 
return  were  written  the  words,  **No  production."  Defendant  then 
offered  evidence  tending  to  show  that  he  had  manufactured  no 
goods  by  any  of  the  machines  after  December  31,  1884,  but  such 
evidence  was  excluded.  He  proved,  however,  that  in  December, 
1885,  he  had  a  talk  with  one  Mr.  Garrett,  a  representative  of 
plaintiff,  in  which  the  latter  said,  **  You  are  not  making  any 
returns,"  to  which  the  defendant  replied,  "No  sir;  we  are  not 
using  the  machines,  and  we  are  going  to  send  them  back."  Mr. 
Garrett  then  urged  him  not  to  do  so,  stating  that  the  plaintiff  was 
getting  up  a  new  machine,  which  would  be  of  great  benefit  to  the 
trade,  ana  would  be  exclusive.  From  this  time  (December,  1885) 
until  1891,  Garrett  was  in  communication  with  the  defendant 
about  this  promised  new  machine,  known  as  the  "overlook"* 
machina  Upon  the  conclusion  of  this  testimony  the  court 
directed  a  verdict  for  the  plaintiff,  and  ordered  the  exceptions  to 
be  heard  in  the  first  instance  at  general  ternL 

George  W.  Van  Slyck,  for  pVff ;  Atisieii  O,  Fox,  for  deft 

O'Brien,  J. — ^The  first  question  relates  to  the  construction  of 
the  written  agreement  entered  into  between  the  parties,  and  for  its 
discussion  a  reference  to  its  salient  features  is  necessary.  It  pro- 
vided that,  upon  certain  considerations  therein  expressed,  the 
plaintiff — 

"  Doth  hereby  lease  unto  said  lessee  "  the  machines  (describing 
them),  "and  the  lessee  hereby  agrees  to  keep  and  perform  all  the 
conditions  of  the  lease,  to  wit : 

"  First  *  *  *  To  pay  unto  the  lessors,  as  rent  for  the  use 
of  the  machines  hereby  leased,  the  following  sums  or  rates  for  all 
goods  made  wholly  or  in  part  by  the  aid  of  said  machines,  or  any 
of  them,  viz :  (Then  follow  the  rates.)  But  in  all  cases  where 
the  lessee  shall  make  the  returns  and  payments  as  hereinafter 
required,  according  to  the  following  schedule  of  rentals,  *  *  * 
the  following  amounts  will  be  accepted  by  the  said  lessor,  *  *  * 
viz.:  (Then  follows  a  schedule.)  If,  however,  returns  and  pay- 
ments are  not  made  according  to  the  provisions  of  this  instrument, 
then  the  lessee  shall  be  and  is  firmly  held  and  bound  to  pay  unto 
the  lessor  the  amounts  first  hereinbefore  specified;  or  said  lessor 
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may,  at  its  option,  demand  and  collect,. and  said  lessee  hereby 
agrees  to  pay,  the  sum  of  $25  per  month  for  each  machine  hereby 
leased  during  each  and  every  month  for  which  the  returns  and 
payments  required  by  this  agreement  have  not  been  mada  *  *  * 

"  Second.  The  said  lessee  agrees  to  keep  correct  record  of  all 
goods  manufactured,"  to  be  open  to  the  inspection  of  said  lessor, 
and  to  make  returns  monthly  for  all  goods  manufactured  during 
the  preceding  month.  **If  no  goods  have  been  manufactured 
during  said  month,  the  said  lessee  shall  so  report"  • 

"  Fifth.  ♦  *  *  But  the  lessee  has  the  option  at  any  time 
to  surrender  said  lease  and  the  machines  mentioned  herein,  pro- 
vided he  shall  have  complied  with  all  and  singular  the  obligations 
of  this  instrument,  "and  settled  his  indebtedness  to  the  lessor 
thereunder;  and  upon  such  surrender  of  said  le^e  and  machines 
the  lessee  shall  be  discharged  and  released  from  all  and  any 
obligations,  agreements,  and  covenants  herein  assumed  by  him." 

It  will  be  noticed  at  the  outset  that  the  contract  provided  three 
diflEerent  modes  of  payment, — one  based  upon  the  articles  manu- 
factured at  certain  schedule  prices  in  the  event  of  the  failure  of 
the  lessee  to  make  returns ;  another,  the  amount  shown  to  be  due 
by  the  returns  when  returns  were  made;  and  the  third,  the  sum  of 
$25  a  month  for  each  machine  leased,  as  a  rental  during  each  month 
for  which  the  returns  and  payments  have  not  been  made.  It  was 
thus  in  the  power  of  the  defendant  to  make  returns,  and  so  limit  the 
amount  to  which  the  plaintiff  would  be  entitled.  If  however  the 
defendant  failed  to  make  returns,  then  there  were  two  ways  pro- 
vided by  which  the  plaintiff  could  exact  payment  If  it  could 
obtain  the  information  as  to  the  articles  manufactured,  it  could 
charge  the  increased  fate;  or,  waiving  this,  it  had  the  option  to 
exact  from  the  defendant  a  rental  of  $25  a  month  for  each  machine 
The  latter  was  the  course  followed.  In  the  contract  itself  it  will 
be  found  that  nothing  is  said  about  the  use  of  machines,  but  it  is 
provided  that  the  $26  is  for  each  machine  leased;  not  as  contended 
for.  by  defdndant,  for  every  machine  used.  We  think  the  plaint- 
iff*s  contention  is  sound  that  the  construction  to  be  given  to  this 
language  is  the  same  as  that  to  be  given  to  contracts  between  land- 
lord and  tenant;  and  in  an  action  for  rent  it  clearly  would  be  un- 
availing for  the  tenant  to  show  that  while  he  continued  in  posses- 
sion of  the  premises  he  did  not  actually  occupy  them.  So  here, 
while  the  defendant  continued  possession  of  tne  machines,  he  was 
liable  under  the  contract  the  same  as  a  tenant  under  a  lease.  Our 
view  as  to  the  construction  of  this  part  of  the  agreement  is  that, 
where  no  goods  were  manufactured,  the  defendant  could  so  report 
and  relieve  himself  from  the  payment  of  rental;  but  where  he  did 
not  report  or  did  not  surrender  the  machines,  but  retained  them, 
then  he  was  liable  to  the  plaintiff  in  the  sum  of  $25  a  month  for 
each  machine  retained,  whether  used  in  the  the  manufacture  of 
goods  or  not  This  naturally  brings  us  to  a  consideration  of  the 
evidence  adduced  upon  the  trial  in  support  of  the  defense  that  re- 
port was  made  to  plaintiff  that  no  goods  were  being  manufactured 
upon  the  machines,  and  that  in  December,  1885,  an  offer  to  sur- 
render was  made,  which  was  not  carried  out  because,  at  the  re- 
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quest  of  plaintiflE,  the  machines  were  retained.  We  think  that,  if 
evidence  was  offered  to  support  this  defense  from  which  the  jury, 
could  have  legitimately  inferred  that  the  parties  to  the  agreement 
understood  the  situation  to  be  the  same  as  it  would  have  been  had 
the  defendant  returned  the  machines,  then  it  was  error  to  direct  a 
verdict  and  refuse  defendant's  request  to  go  to  the  jury  upon  this 
question.  It  will  be  recalled  that  early  in  1885  defendant  made 
a  return  covering  the  period  from  October  1,  1884,  to  December 
31.  1884,  inclusive,  and  that  upon  the  face  of  the  return  were 
written  the  words,  **No  production.**  As  no  returns  were  made 
for  the  year  1885,  it  may  be  that  the  court  would  have  been  jus- 
tified in  directing  a  judgment  from  that  time  down  to  the  month 
of  December,  1885,  when  as  testified  to  by  the  defendant,  he  had 
the  conversation  with  the  representative  of  the  plaintiff,  Mr.  Gar- 
rett, in  which  the  latter  said,  "You  are  not  makmg  any  returns," 
to  which  the  defendant  replied,  "No,  sir ;  we  are  not  using  the 
machines,  and  we  are  going  to  send  them  back."  Mr.  Garrett  then 
said:  "No,  don't  do  that  We  want  to  keep  in  with  you  people, 
— a  few  of  our  frienda  We  are  getting  up  a  new  machine,  which 
is  going  to  be  a  great  benefit  to  the  trade,  and  it  will  be  exclusive. 
We  propose  to  let  you  and  Mr.  McDowell  have  it,  as  you  have 
been  usmg  our  old  machines."  Defendant  further  testified  that 
from  that  time  he  never  used  the  machines.  It  is  clear  fr6m  the 
agreement  that  the  defendant,  by  paying  what  was  due  up  to  De- 
cember, 1885,  when  this  conversation  took  place,  could  have  sur- 
rendered the  machines  by  returning  them;  and  it  is  equally  clear 
that  such  surrender  and  payment  could  be  waived  by  the  plaintiff 
and  instead  of  being  sent  back,  the  machines  could  have  been  re- 
tained by  defendant  at  plaintiff's  request,  without  his  being  liable 
to  pajr  any  rent  therefor,  provided  they  were  not  used  in  manu- 
facturing goods.  The  defendant  having  given  evidence  from 
which  it  could  be  legitimately  inferred  that  the  provision  of  the 
contract  as  to  the  manner  of  surrender  had  been  waived  by 
plaintiff,  folloV^ed  up,  as  it  was,  by  an  offer  of  evidence  tending  to 
show  that  he  had  manufactured  no  goods  by  any  of  the  machines 
after  that  time,  we  think  a  question  was  presented- for  the  jury  as 
to  whether  or  not  the  parties  to  the  agreement  intended  that  the 
defendant  should  pay  any  sum  whatever  after  he  bad  ceased  to 
use  the  machines,  and  offered  to  return  them,  and  had  been  re- 
quested not  to  do  so.  As  appears  by  the  record,  Mr.  Garrett,  with 
whom  such  conversation  took  place,  was  in  court,  but  did  not  dis- 
pute defendant's  evidence,  nor  deny  his  own  authority  in  the  prem- 
ises; and  while  upon  this  appeal,  the  latter  is  called  in  question, 
the  treasurer  and  secretary  of  plaintiff,  who  was  intrusted  with  the 
management  of  the  entire  business,  testified  that  Mr.  Garrett  "was 
manager  for  a  number  of  years  of  the  hosiery  departmeht,  as  it 
was  called;  that  is,  the  department  through  which  those  machines 
are  leased  and  operated.  It  is  a  special  department  of  the  busi- 
ness through  which  the  machimes  covered  by  the  agreement 
put  in  suit  here  are  leased  and  put  on  the  market  lie  had  en- 
tire charge  of  that  matter  under  me.  He  had  authority  m  that 
department  to  a  certain  extent      He  would  attend  to  the  making 
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of  the  leases,  and  attend  to  the  receiving  of  the  returns  and  keep- 
ing up  the  records,  and  generally  taking  care  of  that  business  m 
detail!  Sometimes  he  would  make  visits  to  the  lessees  on  behalf  of 
the  company.  That  was  so  from  1882  until  1890  or  1891."  We 
think  that,  upon  such  evidence,  there  was  a  question  of  fact  pre- 
sented, and  tbat  the  jury  could  idfer  that,  by  reason  of  this  con- 
versation, the  defendant  refrained  from  surrendering  the  machines, 
and  that  both  parties  understood  that  the  situation  was  the  same  as 
it  would  have  been  if  he  made  the  surrender  in  fact  This  being 
so,  the  direction  of  a  verdict  was  error,  and  there  should  be  a  new 
trial  with  costs  to  defendant  to  abide  the  event 

Van  Brunt,  P.  J. — I  concur  in  result  There  was  no  ques- 
tion to  ff o  to  a  jury,  the  agreement  of  the  parties  was  unambigu- 
ous, and  nothing  due  if  no  goods  were  manufactured  and  report 
made;  and  the  subsequent  arrangement  did  away  with  the  neces- 
sity of  a  report 

Follett,  J.,  concurs. 


Emma  McGrell,  as  Administratrix,  eta,  Applt,  v.  Buffalo 
,  Office-Building  Company,  Resp*t 

{Supreme  Oourt,  General  Term,  Ftfth  Department,  FUed  OcU>ber  16,  189S.) 

Negligknck— Elevators— Question  for  jury. 

The  questions  whether  injuries  to  plaintiff's  intestate  were  caused  by 
defective  construction  of  defendant's  passenger  elevator,  and  whether  the 
operator  of  such  elevator,  before  starting  it,  should  warn  a  passenger  of 
the  age  of  nine  and-a-half  years  as  to  how  to  protect  herself  from  in- 
jurj,  are  for  the  Jury. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of  de- 
fendant, and  from  an  order  denying  a  motion  for  a  new  trial, 
made  on  the  minutes. 

Wallace  Thayer,  for  app'lt;  0.  M.  Bushnell  and  Porter  Norton^ 
for  resp*t 

Lewis,  J. — Plaintiflf^s  daughter,  Maggie  May  McGrell,  was 
killed  while  -riding  in  an  elevator  in  defendant's  building,  in  the 
city  of  Buffalo,  on  the  23d  day  of  April,  1894;  and  this  action 
was  brought  by  her  mother,  as  administratrix,  to  recover  the 
damages  sustained  by  ihe  next  of  kin  of  the  deceased  by  her 
death.  She  was  nine  years  and  six  months  old  at  the  time  of  her 
death. 

The  defendant's  building  was  fireproof,  and  was  occupied  for 
offices.  It  was  eleven  stories  in  height,  and  had  two  elevators. 
Both  of  them  were  used  for  carrying  passengers.  The  one  in 
question  was  so  arranged  that  it  could  be  used  also  for  transport- 
ing furniture  and  safes,  and  for  that  purpose  the  doorway  of  the 
car  was  three  feet  and  eight  inches  wide,  which  was  wider  than 
would  have  been  necessary,  had  it  been  intended  for  transporting 
passengers  only.  It  was  not  provided  with  a  door.  The  opening 
into  the  elevator  well  on  the  first  floor  of  the  building  was  bat 
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two  feet  eight  wida  The  elevator  car  was  five  feet  and  one  inch 
by  four  feet  ten  inches  in  size.  Between  the  sides  of  the  car  and 
the  walls  of  the  shaft  there  was  a  space  of  three-and-a-half  inches. 
The  distance  from  the  ground  floor  of  the  building  to  the  first 
floor  above  was  about  fifteen  feet  The  door  to  the  elevator  shaft 
was  seven- and-ahalf  feet  high.  Above  the  door  was  a  wrought- 
iron  cornice.  The  front  of  the  elevator  shaft,  between  the  cornice 
and  the  first  floor  above,  was  constructed  of  wrought-iron,  vertical 
bars,  five-and-a-half  feet  long,  one-quarter  of  an  inch  thick,  and 
three-quarters  of  an  inch  wide,  and  which  were  three-and-a-half 
Indies  apart  They  were  fastened  to  each  end  by  a  screw.  There 
being  no  door  to  the  car,  there  was  nothing  between  the  bars  and 
the  passenger  who  might  be  standing  opposite  the  opening  in  the 
car  aff  it  passed  the  bars. 

The  elevator  was  operated  by  hydraulic  power,  aud,  when  in 
fall  motion,  moved  at  the  rate  ol  eight  feet  per  second.  The 
plaintiff  was  employed,  at  the  time  of  the  accident,  in  an  office 
upon  the  third  floor  of  the  defendant's  building.  The  deceased 
was  left  at  home  in  the  morning,  ami,  without  her  mother's  knowl- 
edge or  consent,  left  her  home,  and  went  to  the  defendant's  build- 
ing, for  the  purpose  of  visiting  her  mother.  It  was  the  first  time 
she  had  ever  been  in  the  building,  and  the  first  time  she  had  been 
in  an  elevator.  She  went  into  the  rooms  of  the  occupant  of  the 
first  floor  of  the  building,  and  made  known  her  wish  to  go  to  her 
mother's  room.  She  was  directed  to  the  janitor  or  superintendent 
of  defendant's  building.  He  took  her  to  the  elevator  upon  the 
first  floor,  and  directed  the  young  man  in  charge  to  take  her  to  the 
plaintiff's  room.  The  deceased  entered  the  car,  and  took  her  place 
m  the  back  part  of  it  She  was  the  only  passenger.  The  car  was 
started  about  one  minute  after  she  entered.  The  conductor  was 
called  as  a  witness  by  the  plaintiff  He  testified  that  Maggie  was 
standing  in  the  corner  of  the  car,  as  far  from  him  as  she  could; 
that  after  he  set  the  car  in  motion,  and  it  had  reached  the  top  of 
the  doorway  in  the  shaft,  the  deceased  ran  forward,  and  caught 
hold  of  the  bars  of  the  elevator  shaft  above  described ;  she  was 
thrown  down  upon  the  floor  of  the  car,  and  her  head  drawn  in 
between  the  car  and  the  vertical  bars  mentioned,  the  bars  bend- 
ing out  sufficiently  to  allow  her  head  to  enter;  that  he  at  once 
stopped  the  car,  but  not  in  time  to  avert  the  disaster,  and  the  child 
was  killed. 

The  conductor  was  the  only  witness  who  described  what  oc- 
curred in  the  car,  and  while  he  insisted  that  the  deceased  voluntarily 
ran  across  the  car,  and  seized  hold  of  the  bars,  the  manner  of  her 
falling,  the  position  in  which  her  body  was  found  upon  the  floor 
of  the  car,  showing  that  she  probably  took  but  one  step  before 
falling,  and  other  circumstances  described  by  the  witness,  presented 
a  question  of  considerable  doubt,  whether  the  deceased  in  fact  vol- 
untarily ran  across  the  car,  and  caught  hold  of  the  bai-s,  or,  as  the 
car  started,  lost  her  equilibrium  and  stepped  forward,  involunta- 
rily, to  regain  it,  and,  in  her  efforts  to  save  herself  from  falling, 
caught  hold  of  the  bara  There  was  evidence  tending  to  show  that 
it  vF^s  a  frequent  occurrence  for  passengers  to  lose  their  equilib- 
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rium  in  this  and  other  elevatora  The  conductor  testified  that  he 
bad  operated  elevators  in  other  buildings  in  the  city,  which  ran  at 
a  less  speed  than  the  defendant's ;  that  it  was  a  frequent  occur- 
rence'for  people  to  lose  their  balance  in  them ;  that  on  at  least 
forty  occasions  he  had  noticed  passengers  who  were  compelled  to 
step  about  in  elevators,  in  order  to  maintain  an  uprigiit  position  as 
the  car  started  ;  that  he  had  noticed  such  occurrences  in  the  eleva- 
tor in  question ;  and  that  on  one  occasion  a  passenger  in  the  de- 
fendant's elevator  had  lost  his  balance  as  the  elevator  started,  and 
fell  over  against  the  witness.  Other  witnesses  testified  that  they 
had  ridden  in  the  elevator  in  question,  and  had  frequently  experi- 
enced a  tendency  to  fall  forward  as  the  car  started.  •  As  the  con- 
ductor applied  the  power  at  the  time  in  question,  the  car  attained 
its  maximum  speed  when  it  had  moved  only  about  three  feet  No 
question  is  raised  as  to  the  competency  of  the  conductor  to  man« 
age  the  elevator,  nor  that  the  space  between  the  platform  of  the 
elevator  and  the  vertical  bara  was  too  large. 

At  the  close  of  the  plnintiflE's  evidence  a  nonsuit  was  granted, 
and  the  question  presented  by  this  appeal  is  whether  there  were 
any  questions  of  fact  which  sliould  have  been  submitted  to  the 
jury.  Many  grounds  of  negligence  on  the  part  of  the  defendant 
are  urged  by  the  appellant's  counsel.  It  is  conteded  tliatthe  con- 
ductor unskillfuUy  operated  the  car;  that  there  should  have  been 
a  door  to  the  car ;  that  the  front  of  the  elevator  shaft  should  have 
been  a  solid  wall,  instead  of  the  vertical  burs;  that,  under  the  cir- 
cumstances, the  conductor  should  have  instructed  the  deceased 
how  to  protect  herself,  and  warned  her  of  the  danger  of  her  fall- 
ing as  the  car  started. 

The  relations  betweeen  the  owner  and  manager  of  an  elevator, 
and  his  passengers,  are  similar  to  those  between  an  ordinary  com- 
mon caiu*ier  and  those  carried  by  him.  There  seems  to  be  no  rea- 
son for  any  distinction  between  the  two  classes  of  carriers.  The 
dangei's  incident  to  the  former  means  of  transportation  are  quite 
as  great,  if  not  greater,  than  are  incident  to  travel  by  railways. 
Ray,  in  his  work  on  Negligence  of  Imposed  Duties  of  Common 
Carriers  (section  96,  chap.  17),  says : 

"There  is  no  employment  where  the  law  should  demand  a 
higher  degree  of  care  and  diligence  than  in  the  case  of  persons 
using  and  managing  elevators  or  lifting  human  beings  from  one 
level  to  another." 

The  relations  between  carriers  by  elevators  and  their  passen- 
gers are  discussed  in  Treadwell  v.  Whittier^  80  Cal.  574;  milcJvdl 
V.  Marker,  IOC  C  A.  806;  Goodsell  v.  Taylor,  41  Minn.  207." 
It  is  manifest,  from  the  description  of  the  elevator  shaft  and 
car,  that  there  was  danger  that  passengers  would  come  in  con- 
tact with  these  stationary,  vertical  bars,  as  the  car  was  passing 
them,  and  by  so  doing  might  receive  bodily  injuries.  Had  the 
car  been  provided  with  a  door,  the  accident  in  question  would 
not  have  occurred.  The  conductor  was  aware  that  the  child 
was  quite  likely  to  lose  her  equilibrium  if  he  started  the  car 
rapidly.  He  knew,  or  should  nave  known,  that  she  was  to  be 
thrown  down  on  tlie   floor   of    the    car.     His   observation    had 
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taught  him  that  strong  adults  were  liable,  as  a  car  starts,  to  lose  their 
balance,  and  are  frequently  compelled  to  step  about  in  the  car, 
to  ^prevent  falling.  The  evidence  tended  to  show  that  the  con- 
ductor started  the  car  on  this  occasion  with  its  usual  rapidity. 
He  was  aware  that  the  deceased  was  a  mere  child ;  that  she  did  not 
possess  the  ability  to  care  for  herself  that  an  adult  person 
would  under  the  cifcumstancea  There  was  no  seat  or  railing 
in  the  car,  but  there  were  two  projections  into  the  body  of  the  car, 
— one  on  each  side, — which  would  have  afforded  a  resting  place 
for  the  child's  handa  Under  ordinary  circumstances,  elevator 
conductors  would  not  be  expected  to  give  instructions  to  their 
passengers,  but  here  was  a  small  child  alone  in  the'  elevator, 
and  presumably  unaccustomed  to  riding  in  one ;  and,  under  all 
the  circumstances,  we  are  of  the  opinion  that  it  was  a  question 
which  should  have  been  submitted  to  tlie  jury,  whether  it  was 
not  a  negligent  act  on  the  part  of  the  conductor  to  start  the 
car  at  its  full  speed  without  first  warning  the  deceased,  and 
giving  her  some  instructions  as  to  how  to  protect  herself.  It 
was  also  a  question  for  the  jury  whether  the  omission  to  pro- 
vide the  elevator  car  with  a  door,  under  thei  circumstances,  was 
not  evidence  of  negligence  on  the  part  of  the  defendant 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted ;  costs  to  abide  the  event 

All  concur. 


Aurora  and  Buffalo  Plank-Road  Company,  Resp't,  v.  Louis 

SOHROT,  AppUt 
(/Supreme  Omrt,  General  Term,  Fifth  Depwtment,  Filed  October  16,  1895.) 

L  Plahk  ^oai>— Corporate  bxistenob. 

The  statute,  which  extends  the  corporate  existence  of  a  plank  road  com- 
pany, impliedly  authorizes  it  to  continue  to  collect  tolls. 

t.  Samb— Gbnbral  act. 

The  provision  in  chapter  566  of  1890,  which  exempts  certain  persons 
from  the  payment  of  toils  on  turnpikes  and  plank  roads,  applies  only  to 
road  companies  incorporated  under  the  general  law,  not  to  companies  in- 
corporated by  special  act. 

Appeal  from  a  judgment  of  a  county  court,  reversing  the  judg- 
ment of  a  justice's  court  in  favor  of  defendant. 

George  0.  Miller^  for  app'lt ;  F,  J,  Blackmon^  for  resp't 

Lewis,  J.  —  This  action  was  brought  in  a  justice  court,  in  the 
year  1894,  to  recover  of  the  defendant  $17.35,  claimed  to  be  due 
from  him  in  tolls  for  the  use  of  the  plaintiff's  plank  road.  The 
justice  rendered  a  judgment  for  the  defendant  His  judgment 
was  reversed  by  the  county  court,  and  an  appeal  was  taken  from 
the  judgment  of  the  county  court  to  this  court  The  facts  were 
stipulated  before  the  justice  as  follows: 

"  That  i)laintiff  is  a  domestic  corporation,  created  under  chapter 
191  of  the  Laws  of  1846,  and  the  several  acts  amendatory  thereof 
and  supplementary  thereto.  That  the  plaintiff  has  five  continuous 
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miles  of  plank  road,  and  has  maintained  a  toll  gate  for  more  tiiau 
ten  years,  for  the  collection  of  tolk  That  the  plaintiff  resides 
within  one-half  mile  of  said  toll  gate  and  has  so  resided  there  for 
two  years.  That  the  defendant  has  passed  through  said  gate,  and 
would,  if  liable  for  the  tolls  at  said  gate,  be  liable  to  the  plaintiff 
to  the  amount  of  seventeen  dollars  and  thirty-five  centa  That  in 
passing  said  gate  defendant  was  not  going  to  any  grist  mill, 
church,  or  religious  meeting,  or  engaged  in  any  transportation  of 
other  persons  or  property.  That  the  plaintiff  has  demanded  said 
toll  of  the  defendant  The  plaintiff's  charter  was  extended  by 
chapter  137  of  the  Laws  of  1863  to  May  11,  188a  That  by  the 
provisions  of  chapter  135  of  the  Laws  of  1876,  as  amended  by 
chapter  253  of  the  Laws  of  1879,  the  existence  of  said  corporation 
was  continued  by  virtue  of  a  resolution  of  the  board  of  supers 
visors,  for  twenty-one  additional  yeara" 

Section  8  of  the  act  of  1846,  incorporating  the  plaintiff,  provided 
that  whenever  any  five  continuous  miles  oi  road  should  be  com- 
pleted it  should  be  lawful  for  the  board  of  directors  to  cause  a 
toll  gate  to  be  erected,  at  which  the  company  was  authorized  to 
demand  and  receive  toll,  not  exceeding,  for  a  vehicle  drawn  by 
one  animal,  three  cents ;  if  drawn  by  more  than  one  animal,  for 
every  such  additional  animal  three  cents,  etc.  The  act  of  1863, 
extending  the  corporate  life  of  the  plaintiff,  provided  that  all  the 
general  laws  of  the  state  should  remain  in  force,  and  binding  upon 
the  plaintiff  during  the  extended  term.  A  general  act  for  the 
incorporation  and  governmenli  of  plank-road  and  turnpike  road 
companies  was  passed  in  1847  (chapter  210).  By  section  85  of 
that  act  plank  roads  incorporated  under  it  were  aut&orized  to  erect 
toll  gates  upon  their  road  within  three  miles  of  each  other,  and 
demand  and  receive  toll  as  follows :  For  a  vehicle  drawn  by  one 
animal,  three-quarters  of  a  cent  per  mile  ;  for  a  vehicle  drawn  by 
two  animals,  one  iind  one-half  cents  per  mile  for  every  additional 
animal.  The  act  under  which  the  plaintiff  was  incorporated  does 
not  seem  in  any  manner  to  have  been  altered  or  afltected  by  the 
act  of  1847.  The  appellant  contends  that  the  act  of  extending 
the  corporate  life  of  the  plaintiff  gave  to  it  simply  and  only  the 
right  to  exist  as  a  corporation,  and  not  the  right  to  collect  toll. 
He  bases  this  contention  upon  the  fact  that  the  act  of  1863  did  not 
in  terms  confer  upon  the  plaintiff  the  right  to  continue  to  collect 
tolls  during  the  extended  period.  We  do  not  think  that  it  was 
the  intention  of  the  legislature  to  grant  to  the  plaintiff  simply  the 
right,  at  its  own  expense,  to  maintain  a  plank  road  for  the  accom- 
modation of  the  public,  without  having  the  right  to  reimbui-se 
itself  by  collecting  tolls.  The  right  to  collect  tolls  was  unques- 
tionably implied  in  the  extension  mentioned.  Article  9  of  chapter 
566  of  the  Laws  of  1890,  entitled  *'An  act  in  relation  to  transpor- 
tation corporations  excepting  railroads,  constituting  chapter  40  of 
the  General   Laws,"  provides  for  the  incorporation  of  turnpike, 

f)lank-road  and  bridge  companies.  Its  provisions  are  very  sirni- 
ar  to  those  of  the  act  of  1847.  It  provides  that  five  or  more  per- 
sons may  become  a  aj^poration  for  tlie  pm-pose  of  constructing, 
maintaining,  and  ownmg   a   phmk-roail.     Various  provisions  are 
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contained  in  the  act,  to  which  the  incorporators  are  required  to 
conform  before  they  are  entitled  to  collect  toll  Among  others, 
they  are  reqaired  to  obtain  a  certificate  of  the  commissioners  of 
highways  of  the  town  of  the  completion  of  five  consecutive  miles 
of  road.  U^n  filing  such  certilicate  in  the  office  of  the  county 
clerk,  the  company  is  authorized  to  er^ct  toll  gates  and  demand 
and  receive  certain  rates  of  toll,  which  are  fixed  by  the  act.  At 
the  end  of  the  section  fixing  the  rates  of  toll  is  the  following : 

"  No  tolls  shall  be  charged  or  collected  at  any  gate  from  any 
person  going  to  or  from  public  worship,  a  funeral,  school,  town 
meeting  or  election,  at  which  he  is  a  voter  to  cast  his  vote,  a  mili- 
tary  parade  which  he  is  required  by  law  to  attend,  any  court 
which  he  shall  be  required  to  attend,  as  a  juror  or  a  witness,  and 
when  going  to  or  from  his  legally  reqaired  work  upon  any  public 
highway,  persons  living  within  one  mile  of  the  gate  by  the  most 
usually  traveled  road,  when  not  engaj^ed  in  the  transportation  of 
other  persons  or  property,  and  troops  m  the  actual  service  of  this 
state  Of  of  the  United  Statea" 

It  is  the  contention  of  the  appellant  that  this  provision  of  the 
act  of  1890,  quoted,  applies  to  the  plaintiff,  and  that  his  client  was 
entitled  to  exemption  under  the  clause  exempting  persons  living 
within  one  mile  of  the  gate  by  the  most  usually  traveled  road,  it 
being  conceded  that  he  was  not  engaged  in  the  transportation  of 
other  persons  or  property  when  passing  the  gate  at  the  times  for 
which  the  plaintiff  seelcs  to  recover  toll.  The  only  exemptions 
from  paying  toll  provided  by  the  act  incorporating  the  plaintiff 
were  in  favor  of  persons  living  within  one  mile  of  the  toll  gate, 
when  they  were  going  or  returning  from  a  grist  mill,  church,  or 
religious  meeting.  The  act* of  1890,  referred  to,  was  amended  in 
1892,  but  no  change  seems  to  have  been  made  in  the  article 
relating  to  plank  roada  It  is  apparent  from  an  examination 
of  the  article  in  question,  that  not  any  of  its  many  provisions 
which  preceded  the  exemption  clause  have  any  application  to 
the  plamtiff ;  neither  does  the  first  part  of  the  section  containing 
said  clause.  Had  it  been  the  intention  of  the  statutory  revisers 
that  the  exemption  clause  of  the  act  of  1890  should  apply 
to  the  plaintiflE,  they  would  undonbtedly  have  made  it  into  a 
separate  section,  and  they  would  have  used  language  clearly 
indicating  such  intention,  while  the  language  of  the  section 
providing  for  exemptions  is  general  to  the  effect  that  toll  shall 
not  be  collected  of  such  persons  at  any  gate.  We  are  of  the  opin- 
ion tliat  it  applies  only  to  gates,  upon  roads  organized  under  the 
^neral  act  The  act  under  which  the  plaintiff  was  incorporated 
IS  not  included  in  the  schedule  of  laws  repealed  by  the  act  of 
1890.  Some  general  acts  have  been  passed  in  reference  to  plank 
roods,  which  apply  to  the  plaintiff.  An  act  passed  in  1850,  pro- 
viding that  no  plank-road  or  turnpike  road  company  should  there- 
after erect  or  put  up  a  hoist  gate  on  its  road  was  evidently  gen- 
eral in  its  application,  and  applied  to  all  the  plank  roads  of  the 
state,  mcluding  the  plai^itiff's;  as  did  also  the  act  of  1855, 
requiring  all  plank-road  companies  to  make  and  file  annual 
St.  Rep.,  Vol.  LXX.        48 

Digitized  by  VjOOQIC 


378  New  York  State  Reporter,  Vol.  70.        [Sup.Ot. 

reports.  It  was  such  laws  that  were  referred  to  in  the  clause 
of  the  act  of  1863,  providing  that  the  general  laws  of  the  state 
should  be  binding  upon  the  plaintiflE.  *  We  are  of  the  opinion 
that  the  defendant  was  not  entitled  to  the  exemption  from  pay- 
ing the  tolls  in  question,  and  that  upon  the  stipujated  facts 
the  plaintiff  was  entitled  to  recover  the  amount  mentioned  in 
the  stipulation. 

If  follows  that  the  judgment*  of  the  county  court,  reversing 
the  ]ustice*s  judgment,  was  correct,  and  should  be  affirmed,  with 
costs  of  this  appeal 

All  concur. 


William  T.  Dickerson,  Plaintiff,  v.  Edward  M.  Jenkins  et 

al^  Defendants. 

(Supreme  Court  New  York  Special  Term,  Filed  September,  1895,) 

Landlord  and  tenant — Sublbbseb. 

Where  the  lessee  of  a  room  sublets  to  various  persons,  who  divide  the 
spaces  in  such  a  manner  as  to  best  suit  their  convenience,  but  so  that  a 
view  of  the  various  spaces  can  l>e  obtained  from  a  point  near  the  door,  a 
sublessee,  by  virtue  of  his  lease  and  occupation  of  a  portion  of  the  prop- 
erty in  questioiv  acquires  no  right,  easement  or  privilege  of  having  the 
space  kept  free  from  obstruction  and  open  to  the  extent  that  existed  at  the 
time  his  lease  was  made. 

Motion  for  an  injunction. 

Charles  F,  Bliss,  for  the  motion :  .Johnston  &  Johnston,  opposed. 

Beekman,  J. — The  plaintiff  and  the  defendants  are,  respect- 
ively, lessees,  of  the  Grand  Trunk  Railway  Company,  of  certain 
portions  of  the  first  floor  of  the  premises  No.  278  Broadway,  at 
the  corner  of  Broadway  and  Chambers  street,  in  this  city.  The 
floor  in  question  was  longitudinally  subdivided  by  a  bi-ass  railing 
about  four  feet  in  height,  the  division  of  the  spaces  being  made 
by  the  tenants  in  such  a  manner  as  might  best  suit  their  conveni- 
ence ;  but,  as  *a  rule,  the  portion  of  the  floor  above  the  level  of 
from  four  to  four  and  one-half  feet  in  height  is  open  and  unob- 
structed, so  that  a  view  of  the  various  spaces  so  occupied  can  be* 
obtained  from  a  point  near  the  front  door  of  the  floor.  The  de- 
fendants entered  into  possession  of-  the  spaces  occupied  by  them 
at  the  same  time  that  the  Grand  Trunk  Kailway  Company,  their 
lessor,  took  possession  of  the  floor.  The  defendants*  lease  com- 
menced on  the  1st  day  of  May,  189J:.  On  the  22d  day  of  October, 
1894,  the  Grand  Trunk  Railway  Company  leased  to  the  plaintiff 
a  space  adjoining  that  which  was  occupied  by  the  defenaants  to 
the  west  At  that  time,  and  for  some  time  afterwards,  the  height 
of  whatever  answered  the  purposes  of  a  partition  between  the  two 
spaces  did  not  exceed  four  and  one-half  or  five  feet  A  short  time 
prior  to  the  commencement  of  this  action,  however,  the  defendants, 
who  are  ticket  agents,  placed  above  the  paitition  separating  them 
from  the  plaintiff,  but  entirely  within  th^  line  of  their  own  space, 
a  rack  for  the  holding  of  time-tables,  some  four  feet  in  height, 
which  substantially  shut  in  the  plaintiff,  seriously  interfering  with 
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his  view  through  the  room  towards  the  front  door,  and  also,  to  a 
considerable  extent,  excluding  him  and  his  business  from  the 
notice  of  those  entering  the  building  from  Broadway.  The  inter- 
ference with  his  light,  however,  is  perhaps  hardly  appreciable,  in 
view  of  the  fact  that  the -space  so  occupied  by  him  abuts  upon  a 
large  plase-glass  window,  opening  on  Chambers  street,  through 
which  the  light  freely  comes,  and  upon  and  within  which  also,  it 
may  be  saia  in  passing,  conspicuoas  signs  are  displayed  by  the 
plaintiff  of  bis  business.  Differences  having  arisen  between  the 
parties  in  reference  to  the  right  of  the  defendants  to  maintain  the 
time-table  rack  in  question,  this  action  has  been  brought  for  an 
injunction  restraining  the  latter  from  continuing  to  maintain  said 
rack  in  its  present  position,  and  to  compel  them  to  remove  the 
sama  There  is  some  suggestion  in  the  papers  that  the  act  of  the 
defendants  was  prompted  by  feelings  of  spite  and  malevolence 
towards  the  plaintiff,  and  a  desire  to  injure  him,  rather  than  to 
promote  their  own  convenience  in  the  transaction  of  their  business. 
This  is  specifically  denied  by  the  defendants.  But,  however  this 
may  be,  the  only  question  presented  to  toe  for  determination  is 
whether  the  plamtiff  has,  by  virtue  of  his  lease  and  occupation  of 
a  portion  of  the  property  in  question,  acquired  a  right,  easement, 
or  privilege  of  having  the  space  now  occupied  hj  the  obstruction 
free  and  open  to  the  extent  that  existed  at  the  time  his  lease  was 
made. 

I  find  nothing  whatsoever  in  the  lease  made  to  the  defendants 
bjr  the  Grand  Trunk  Railway  Company  which  restrains  them  from 
using  the  demised  premises  in  any  respect  in  which  it  is  legitimate 
for  a  tenant  to  appropriate  the  sama  There  is  nothing,  therefore, 
so  far  as  the  lease  is  concerned,  which  forbids  or  prevents  the 
defendants  from  maintaining  the  rack  in  question ;  nor,  as  far  as 
the  papers  disclose  the  contents  of  the  lease  made  to  the  plaintiff, 
is  there  anything  in  that  lease  which  gives  him  any  greater  right 
or  privilege  than  that  which  is  possessed  by  the  defendants* 
K  the  entire  space  had  been  originally  subdivided  by  the  Grand 
Trunk  Railway  Company  with  transverse  partitions,  and  offered 
for  lease  in  that  way,  it  might  perhaps  be  claimed  that  out  of 
these  conditions  would  arise  reciprocal  easements  in  favor  of 
each  tenant,  in  respect  to  the  portion  of  the  premises  demised 
to  the  others,  that  the  spaces  above  the  height  of  the  partitions 
should  be  kept  open  and  unobstructed.  But  there  is  nothing 
in  the  facts  before  me  from  which  such  rights  or  privileges 
may  be  so  inferred.  We  have,  then,  simply  the  case  of  one  tenant 
making  a  lawful  use  of  the  premises  demised  to  him,  which,  how- 
ever, subjects  another  tenant  to  inconvenience,  and,  it  may  be,  to 
losa  But  this  is  not  sufficient  upon  which  to  found  a  cause  of  action. 
It  falls  within  the  large  class  of  cases  where  consequential  damages 
follow  the  legitimate  exercise  by  others  of  their  legal  rights.  For 
this,  in  the  nature  of  things,  there  is  no  remedy.  The  defendants 
have  not  been  guilty  of  any  trespass  in  doing  what  they  did  and 
acted  apparently  within  their  legal  rights;  and,  although  the 
plaintiff  may  be  subjected  to  great  inconvenience  on  that  account, 
1  fail  to  see  that  he  has  any  remedy. 
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The  plain tiflE  refers  to  the  case  of  Halhck  v.  Scheyer,  S3  Hun» 
111,  in  support  or  his  motion.  The  facts  in  that  case  are  utterly 
diflferent  from  those  before  me.  There  the  defendant,  who  kept 
a  store  on  Grand  street,  in  tlie  city  of  New  York,  adjoining  that 
of  the  plaintitf,  placed  a.  show  case,  sigrf,  and  fence,  extending 
from  the  store  out  on  the  sidewalk,  in  such  a  manner  and  to  such 
a  height  as  to  obstruct  the  light  and  obscure  the  view  of  the 
plaintiffs  show  windows,  thereby  tending  to  exclude  his.  cus- 
tomers from  it  and  to  injure  his  business.  The  court  held  that 
these  acts  on  the  part  of  the  defendant  constituted  a  nuisance,  and 
very  properly  so,  because  it  was  an  unauthorized  use  of  the  pub- 
lic street,  from  which  the  plaintiff  suffered  special  damage,  and 
for  that  reason  was  entitled  to  maintain  an  action  enjoining  the 
continuance  of  the  nuisauca  The  case  therefore,  is  utterly  inap- 
plicable to  that  under  consideration. 

For  the  reasons  which  I  have  given,  I  am  satisfied  that  the 
plaintiff  is  not  entitled  to  the  iniunction  asked  for,  and  the  motion 
must  therefore  be  denied,  with  $10  costs. 
Motion  denied,  with  $10  costs. 


Schwartz,  Prff,  v.  Scott,  Deft. 

(Supreme  Court,  New  York  Special  Term,  FUed  Augtut,  1895,) 

1.  Costs— Sbcurity  FOR. 

The  court  or  judge  has  the  power,  under  sectioa  8272  of  the  Ck)de,  ta 
make,  without  notice,  an  order  requiring  plaintiff  to  give  security  for 
costs. 

2.  Same— Laches. 

'^The  defendant  forfeits  his  right  to  security  for  costs  by  delaying  his  ap- 
plication therefor  until  after  he  has  answered  the  complaint. 

8.  Same— Designation. 

The  court  may,  even  after  answer,  require  security  for  costs  in  a  ease 
where  the  delay  in  moving  is  excusable. 

Motion  to  vacate  an  order  requiring  plaintiff  to  give  security 
for  costs. 

Dunn  (b  Delacy^  for  pFff ;  Davies^  Stone  &  Auerbach^  for  deft 

Beekman,  J. — An  order  having  been  made  requiring  plaintiff 
to  give  security  for  costs,  I  am  now  asked  to  vacate  the  same  on 
the  grounds:  First,  that  the  order  was  irregularly  granted,  in 
that  it  was  made  ex  parte ;  and,  second,  that  the  defendant  was 
guilty  of  laches  in  not  applying  for  the  order  until  after  he  had 
served  his  answer.  So  far  as  the  first  ground  of  objection  is  con- 
cerned, it  is  clearly  untenable.  The  court  or  judge  has  the  power, 
under  section  3272  of  the  Code  of  Civil  Procedure,  to  make  such 
an  order  without  notice.  This  was  clearly  held  in  the  case  of 
Churchman  v.  Merriit,  50  Hun,  270;  19  St  Rep.  171.  In  that 
case,  while  Mr.  Justice  Daniels  expressed  the  opinion  that  it  was 
a  "  more  judicious  mode  of  proceeding  "  to  apply  for  the  order  on 
notice,  he  also  states  that  an  absolute  order  in  the  first  instance  ift 
not  unauthorized. 
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As  to  the  other  ground  upon  which  the  motion  is  made,  I  am 
of  the  opinion  that  the  defendant  forfeited  his  right  to  security  for 
cost%by  delaying  his  application  until  after  be  had  answered  the 
complaint  He  Knew  upon  the  service  of  the  summons  and  com- 
plaint, that  he  was  entitled  to  an  order  requiring  security  for 
costs  to  be  giveru  The  law  requires  that  under  such  circum- 
stances the  application  must  be  diligently  made,  and  it  has  been 
held  that  such  diligence  has  not  been  shown  where  it  appears 
that  the  application  is  not  made  until  after  the  answer  has  been 
served.  The  question  seems  to  have  come  squarely  before  the 
general  term  of  this  departmient  in  the  case  of  Stevenson  v.  Rail* 
road  Co.,  49  Hun,  169 ;  16  St.  Rep.  787,  in  which  the  orders  of 
the  court  below  is  affirmed,  which  vacated  an  order  made  to  file 
security  for  costs  on  the  ground  of  the  laches  of  the  defendant, 
where  such  laches  seem  to  have  been  mainly  in  failing  to  move 
before  service  of  the  answer.  I  am  not  to  be  understood  as  tak- 
ing the  position  that  the  court  cannot  require  security  for  costs, 
even  after  answer,  in  a  case  where  the  delay  in  moving  was  exctt- 
sabla  No  facts,  however,  are  {Tresented  upon  this  motion  disclos* 
ing  any  reason  whatsoever  why  the  motion  was  not  more  promptly 
made.  Under  such  circumstances,  I  think  that  the  case  fairly 
comes  within  the  decision  above  stated.  The  defendant's  counsel 
refers  to  the  case  of  Hobertson  v.  Barnum^  29  Hun,  657,  where 
the  general  term  of  this  court  in  the  second  department  sustained 
an  order  requiring  security  for  costs,  although  the  defendant  had 
not  applied  for  such  order  un1;il  after  serving  his  answer.  With- 
out undertaking  to  hold  that  the  two  cases  may  not  be  reconciled, 
it  is  sufficient  to  say  that  the  case  of  Stevenson  v.  Railroad  Co,,  is 
a  later  determination  of  the  court,  and  one  also  which  was  made 
in  this  department ;  and,  if  there  is  any  inconsistency  between  the 
two  cases,  it  should  certainly  be  followed  by  ma 
Motion  granted,  with  $10  costs. 


The  People  ex  rel  Thomas  W.  Bowles,  PPflf,  v.  Allen  M. 
Burrell  6^  at,  as  Town  Auditors,  etc.,  Deft*s. 

{Supreme  Court,  Monroe  Special  Term,  Filed  October  15,  1895.) 

1.  Towns — Ck>Mifis8iONBRs  op  highways. 

The  commissioner  of  highways  of  the  town  has  no  power  to  pledge  the 
credit  of  the  town  for  the  repair  of  the  highways  and  bridges. 

3.  Samb^Custoh. 

A  town  is  not  rendered  liable  for  the  purchase  of  materials  to  repair 
highways  by  the  highway  commissioner,  though  it  has  been  the  custom 
in  such  town  to  purchase  materials  on  its  credit. 

,    Application  for  a  writ  of  mandamus  against  the  town  audi- 
tors of  the  town  of  Canisteo. 

A.  K   Burrell,  for  relator ;  M.  if.  Acker  and  F.  H,  Robinson, 
fordefts. 

RuMSEY,  J. — It  appears  from  the  affidavits  presented  upon  this 
application  that  during  the  year  1894  the  relator  sold  and  deliv- 
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ered  to  the  highway  comtoissioner  of  the  town  of  Canisteo  a  large 
quantity  of  plank,  timber  and  piles,  to  be  used,  and  which  were 
used,  in  the  repair  of  the  roads  and  bridges  of  said  town.**  His 
account  was  presented  to  the  board  of  audit  at  the  proper  time  ia 
the  fall  of  the  year  1894.  It  was  objected  to,  and  after  some 
hesitation  the  town  board  refused  to  audit  He  makes  this  mo- 
tion to  procure  a  writ  of  mandamus  to  require  them  to  audit  this 
account.  It  appears,  and  is  not  disputed,  that,  at  the  time  of  the 
highway  commissioner  ordering  this  material  from  the  relator,  he 
had  in  his  hands  a  small  sum  of  money,  which  might  have  been 
devoted  to  that  purpose,  which  he  didf  not  see  fit  to  do.  This, 
however,  is  not  a  matter  of  any  importance,  because,  if  the  high- 
way commissioner  had  the  power  to  pledge  the  credit  of  the  town 
for  these  materials,  to  be  used  in  the  repair  of  the  roads  and 
bridges,  it  makes  no  diflEerence,  so  fa'r  as  the  rights  of  the  relator 
are  concerned,  whether  he  had  the  money  in  his  hands  to  paj  the 
amount,  or  not  The  sole  question  presented  upon  this  motion  is 
whether  or  not  he  had  the  right  to  buy  these  materials  upon 
credit  In  the  case  of  People  v.  Board  of  Supervisors^  93  N.  Y. 
397,  it  appeared  that  a  judgment  had  been  recovered  against  the 
commissioner  of  highways  of  the  town  of  Kingston,  arising  out 
of  a  contract  with  the  commissioner  for  the  repair  of  the  high- 
ways of  the  town.  It  was  claimed  by  the  relator,  who  was  the 
judgment  creditor,  that  the  judgment  against  the  commissioner 
was  a  claim  against  the  town,  and  that  it  was  the  duty  of  the 
board  of  supervisors  to  spread  the  amount  of  it  upon  the  tax  roll 
of  the  town,  that  it  might  be  collected.  This  the  board  of  super- 
visors refused  to  do,  and  thereupon  the  relator  sought  to  compel 
them  to  do  it  by  mandamus.  It  was  objected  that  the  judgment 
against  the  commissioner  was  not  a  judgment  against  the  town, 
for  the  reason  that  the  commissioner  of  highways  had  no  power 
to  contract  a  debt  upon  the  credit  of  the  town  to  enable  him  to 
perform  the  duties  of  his  office.  So  it  will  be  perceived  that  the 
question  presented  there  is  almost  precisely  the  question  pre- 
sented here;  that  is,  whether  or  not  the  commissioner  of  high- 
ways of  a  town  has  the  right  to  pledge  the  credit  of  a  town  lor 
the  repair  of  the  highways  and  bridges.  It  was  decided  in  the 
case  cited  that  no  such  power  existed,  and  that  the  town  was  not 
liable  for  a  debt  contracted  by  the  commissioner  for  any  such 
purpose.  It  is  not  necessary  to  examine  into  the  authorities  upon 
that  question,  because  the  case  cited  is  full  and  complete  author- 
ity, and  necessarily  decisive  of  it  It  is  quite  true  that  this  case 
was  decided  be.fore  the  highway  law,  which  took  eflEect  in. 1892, 
but  a  careful  examination  of  that  law  satisfies  me  that  it  created 
no  change  in  the  powera  of  the  highway  commissioner,  and  that 
the  town  is  no  more  liable  for  his  acts  in  the  purchase  of  material 
for  the  repair  of  the  roads  since  the  passage  of  that  law  than  it 
was  before. 

But  it  is  claimed  on  the  part  of  the  relator  that  by  a^  long 
course  of  dealing  the  custom  has  been  established  in  the  town  of 
Canisteo  of  buying  materials  upon  credit  for  the  repair  of  the 
highway,  and  that,  the  relator  having  sold  the  lumber  in  reliance 
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upon  that  custom,  he  ought  not  to  be  precluded  from  having 
his  pay.  Undoubtedly,  where  one  man  is  dealing  with  another, 
and  by  a  long.continued  course  of  dealing  a  custom  has  been  es- 
tablished between  them  with  regard  to  theii  business,  upon  which 
one  of  them  relies,  he  has  a  right  to  depend  upon  that  as  the 
basis  of  the  contract  with  the  other  man,  and  to  appeal  to  it  to 
enable  him  to  recover,  when  his  right  is  disputed,  ^ut  that  rule 
of  law  only  applies  in  a  case  where  the  parties  have  the  power 
to  make  the  contract  upon  which  the  recovery  is  based.  That 
is  not  the  case  hera  The  commissioner  of  highways  is  not  the 
agent  of  the  town.  He  is  required  only  to  perform  such  duties 
as  the  law  imposes  upon  him,  and  those  duties  are  public  in  their 
nature,  and  are  imposed  upon  him,  and  not  upon  the  town.  He 
may  bind  the  town,  to  be  sure,  by  his  negligence  in  performing 
those  duties ;  but  that  is  not  because  he  is  the  agent  of  the  town, 
but  because  the  law  says  that  the  town  shall  be  responsible  for 
his  failure  to  perform  the  act  which  the  law  makes  it  his  duty 
to  do.  So  far  as  the  town  is  concerned,  his  powers  are  laid 
down  in  the  statute,  and  the  statute  nowhere  gives  him  the 
power  to  bind  the  town  by  contracting  a  debt  Towns,  in  this 
state,  are  municipal  bodies  created  by  the  statute.  They  them- 
selves have  no  original  powers  or  rights,  nor  any  rights  except 
such  as  the  statute  gives  them.  In  these  respects  they  diflfer 
widely  from  the  towns  of  Massachu^tts  and  some  of  the  New 
England  states,  which  are  original  corporate  bodies,  existing  by 
the  agreement  of  the  inhabitants,  and  in  some  cases  before  the 
state  or  colony  itself  came  into  being.  In  these  states  it  has  been 
held  that  under  certain  circumstances  the  town  is  bound  by  a 
well-established  custom,  but  that  rule  of  law  does  not  apply  in 
this  state.  The  town  itself  can  contract  no  liability,  in  this  state, 
except  such  as  the  law  permita  Lorillard  v.  Town  of  ifonrocj 
11  N.  Y.  392 ;  Wells  v.  Toivn  of  Salina.  119  id.  280;  29  St. 
Eep.  732 ;  Morsm  v.  Town  of  Grravesend,  89  Hun,  52 ;  69  St 
Rep.  450.  Much  less  can  officers  of  the  town,  like  commissioners 
of  nighway^,  overseers  of  the  poor  and  assessors,  who  are  not  in 
any  respect  agents  of  the  town,  but  public  ofl&cers  charged  with 
public  duties  by  the  legislature  of  the  state,  contract  a  debt 
against  the  town  which  it  could  not  contract  itsell 

For  these  reasons  the  motion  for  a  mandamus  must  be  denied, 
with  $10  C06t& 


James  P.  EIbating,  as  Clerk,  etc.,  PFff,  v.  Ashbel  P.  Fitch, 
as  Comptroller,  Deft 

(Supreme  Court,  New  York  Special  Term,  Filed  October  i,  1895.) 

h  brjUKcnoN — Pbbliminaiiy— Official  salary. 

In  an  action  to  determine  the  validity  of  a  statute  removing  plaintiff 
from  an  office,  the  payment  of  an  officer  appointed  under  the  statute  in 
plaintiff's  place  will  not  be  eniolned  pendente  lite,  where  an  appropriation 
may  be  compelled  for  plaintifiTa  salary,  if  it  should  be  determmed  that  he 
was  eutitled'tnereu). 
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2.  Same. 

When  the  legislature  creates  additional  officers,  payment  to  them  will 
not  prevent  a  recoveiy  by  other  de  jure  officers,  even  though  the  latter 
have  been  prevented  and,  therefore,  have  not  actually  discharged  ike 
duties  of  the  office^ 

8.  JUDICIAL  OPFICERB— TeBM— POWBB  T0»  TBRMINATE. 

Chapter  601  of  1895,  by  which  the  court  of  special  sessions  of  New  York 
city  was  abolished,  is  constitutional. 

4.  Injunction— Preldmnabt. 

The  court  should  not  grant  a  preliminary  injimction  where  the  plaint- 
iftB  Tight  is  doubtful  and  his  legal  remedy  adequate,  and  where  the  result 
will  inevitably  be  to  introduce  confusion  and  impair  the  eSciency  of  the 
administration  of  crimin&l  law  in  a  large  community. 

Motion  for  an  injunctioa  pendente  lite  to  enjoin  the  comptroller 
from  paying,  out  of  the  unexpended  balance  of  the  appropriations 
for  the  year  1895,  for  the  court  of  special  sessions  and  the  police 
courts  to  the  new  judgea 

Charles  Haldane^  for  pFff;  Francis  if.  Scott,  Corp.  Counsel 
{Tlieodore  Coimoly^  of  counsel,  and  Lewis  L.  Dehjield,  of  special 
counsel),  for  deft 

O'Briex,  J. — The  plaintiff  brings  this  action  on  his  own  behalf 
and  for  others  legislated  out  of  oflSce,  and  moves  for  an  injunction 
pendente  lite  to  enjoin  and  restrain  the  defendant  from  paying  ont 
of  the  unexpended  balance  of  the  appropriations  for  the  year  1895 
for  the  court  of  special  sessions  and  for  the  police  courts  any  sum 
to  the  new  judges  of  the  court  of  special  sessions  and  city  magis- 
trates created  under  chapter  601  of  the  Laws  of  1895.     It  is  un- 
disputed that  plantiff  was  appointed  clerk  of  the  special  sessions 
by  the  former  police  justices  for  a  period  extending  beyond  the 
year  1895,  and  the  appropriation  for  1895  was  made  in  contem- 
plation of  the  payment  of  plaintiff's  salj^ry  from  the  moneys  so  ap- 
propriated.    Unless  it  is  made  to  appear  that  plaintiff,  by  the 
payment  to  the  new  officers  of  their  salaries  out  of  such  appropria- 
tion, will  be  injured,  this  court  should  not  enjoin  the  payment  by 
the  city  to  the  persons  who  are  now  discharging  their-auties  under 
the  authority  of  an  act  of  the  legislatura     This  act  of  1895,  l^s- 
lating  one  set  of  officers  out  of  and  the  other  into  office,  is  said  to 
be  unconstitutional  and  void.     It  is  not  claimed  that  there   is  a 
constitutional  restriction  on  the  right  of  the  legislature  to  create 
new  judges  or  magistrates  for  courts  of  inferior  criminal  jurisdic- 
tion.    Having  done  so,  the  obligation  would  be  on  the  citv  to  pay 
them ;  and  should  the  appropriation,  before  the  end  of  the  year, 
become  exhausted,  the  city  would  be  bound  to  provide' the  neces- 
sary funds,  as  in  the  present  instance,  as  provided  by  the  act  itself, 
which  directs  (section  24)  that  any  additional  amount  needed  shall 
'*  be  added  to  and  included  in  the  final  estimate  for  the  vear  1895." 
How,  then,  is  the  plaintiff  to  be  injured  if  the  comptroller  should 
pay  out  of  the  amount  already  appropriated  the  salaries  of  the 
new  city  magistrates?     If  the  former  justices  and  their  clerks  are 
still  in  office,  tliey  can  recover  their  salaries.     It  would  be  no  de- 
fense in  a  suit  against  tlie  city  for  the  latter  to  allege  that  the  fund 
was  exhausced  by  payments  to  the  new  magistratea     It  is  true 
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there  are  cases  authority  seemingly  for  the  proposition  that  a  pay- 
ment by  the  city  to  a  de/acto  officer  who  has  performed  the  duties 
of  the  office  is  a  good  defense  to  an  action  brought  by  the  officer 
dejwre  who  did  not  perform  such  dutiea  There  is  no  case,  how- 
ever, which  has  gone  to  the  extent  of  holding  that,  when  the  legis- 
lature creates  additional  officers,  payment  to  them  will  prevent  a 
recovery  by  other  dejure  officers,  even  though  the  latter  have  been 
prevented  and  therefore  have  not  actually  dischai-ged  the  duties 
of  the  offica  The  reason  is  that,  all  being  dejure  officere,  the  city 
is  bound  to  pay  all  the  compensation  prescribed  by  law.  What 
|ias  been  said  as  to  the  right  of  the  legislature  to  create  new  judges 
applies  with  equal  force  to  the  cierka  The  latter  are  in  no  way  pro- 
tect^ bv  the  constitution,  and  it  was  clearly  within  the  power  of 
the  legislature  to  remove  them.  Without  disputing  these  conclu- 
sions^ it  is  insisted  that  the  magistrates  and  clerks  sought  to  be 
created  are  not  dc  jure  officers ;  that,  while  the  legislature  may 
create  additional  judges,  it  cannot  abolish  the  former  police  justices; 
and,  as  .the  provisions  seeking  to  do  both  are  interdependent  and 

5 art  of  one  and  the  same  act,  that  the  unconstitutional  features 
estroy  the  constitutional.  Mr.  Justice  Stover,  in  People  v.  Hogan^ 
14  Misa  Bep.  48;  69  St  Bep.  601,  has  passed  upon  the  very 
questions  thus  sought  to  be  raised,  and  they  are  no  longer  open 
ones.  Unless  it  was  made  clearly  to  appear  that  he  was  in  error, 
his  decision  should,  in  the  first  instance,  be  followed  by  every 
other  judge,  and  stand  as  the  law  until  reversed.  The  arguments 
in  favor  of  and  against  the  constitutionality  of  the  act  have  been 
many  times  stated,  and  it  would  serve  no  useful  purpose  to  again 
repeat  them  merely  for  the  purpose  of  showing  that  a  grave  question 
is  presented  upon  which  lawyers  and  judges  might  properly  dififer. 
It  is  sufficient  for  the  purpose  of  this  motion  to  say  that  the  argu- 
ments against  the  constitutionality  of  the  act  are  not  so  overwhelm- 
ing as  to  justify  my  refusal  to  follow  the  decision  of  Mr.  Justice 
SrovBR  Besides,  the  court  should  not  grant  a  preliminary  injunc- 
tion where  the  plain tiflTs  right  is  doubtful  ana  his  legal  remedy 
adequate,  and  wliere  the  result  would  inevitably  be  to  introduce 
confusion  and  impair  the  efficiency  of  the  administration  of  crim- 
inal law  in  a  large  community.  Motion  is  denied  accordingly, 
with  $lflC  costs. 
Motion  denied,  with  $10  costa 


M.  PiLLMOBE. Brown,  Besp't,  v.  Habvey  M.  Bemington,  App'lt 

{Sttpreme  Oourt,  General  Term,  Ffflh  Department^  Filed  October  16,  1896.) 

EviDBNCE— Contract— Services.  , 

In  an  action  apon  an  alleged  agreement  that  the  defendant  would  collect 
the  fee  for  legal  services  renderea  by  him  and  the  plaintiff,  and  divide  the 
amount  with  the  latter,  the  testimony  of  the  client  is  admissible  to  show 
that  the  plaintiff  was  not  employed,  but  agreed  to  rendor  the  services 
without  compensation. 

St.  Eep..  Vol.  LXX.        49 
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Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 

plaintiff,  from  an  order  denjing  a  motion  for  a  new  trial,  made 

on  the  minutea 

David  Hat/Sj  for  app*lt;  D.  H,  Silver^  for  resp't- 

Adams,  J. — Without  considering  the  question  of  whether  or 
nor  the  contract,  which  is  relied  upon  by  the  plaintiff  for  his  cause 
of  action,  can  be  enforced,  as  to  which  there  is  perhaps  some 
doubt  {Bretving  Co.  v.  Hmest,  89  Hun,  156;  35  N.  Y.  Supp.  47^ 
I  am  clearly  of  the  opinion  that  error  was  committed  by  the 
learned  trial  justice,  in  the  exclusion  of  certain  evidence  offered 
by  the  defendant,  and  that  such  error  is  fatal  to  the  plaintiff's  re- 
covery. The  theory  of  the  plaintiff's  action  is  that  he  and  the  de- 
fendant, both  of  whom  are  attorneys  at  law,  had  rendered  valua- 
ble profession  service  for  one  Mra  Margaret  A  Boot,  in  an  action 
which  she  had  therefore  brought  in  the  supreme  court  to  recover 
upon  a  promissory  note  for  $10,000  against  John  R  Strang,  as 
executor  of  the  last  will  and  testament  of  Collins  Woodru^  de- 
ceased, and  in  which  she  was  successful;  that  after  the  recovery 
of  the  amount  involved  in  that  action,  the  plaintiff  and  defendant 
in  this  action  entered  into  a  verbal  agreement,  by  the  terras  of 
which  the  defendans  was  to  obtain  a  settlement  with  Mrs.  Boot 
for  the  services  rendered  by  both  parties,  and  pay  over  to  the 
plaintiff  an  equal  share  of  whatever  sum  was  received  by  him 
upon  such  settlement  Upon  the  trial,  the  plaintiff  testified  that 
the  defendant  entered  into  such  an  agreement  with  him  ;  but  his 
evidence  was  flatly  contradicted  by  the  defendant,  who  testified  that 
he  told  the  plaintiff  that  he  would  not  settle  with  Mrs.  Root  for  less 
than  $1,750,  that  he  had  no  objection  to  the  plaintiff  receiving  a 
similar  amount,  if  Mrs.  R^ot  was  willing  ^P^^  ^^  ^^^  ^^  denies 
positivelv  that  he  agreed  to  pay  the  plaintitt  one- half  of  the  sum 
ultimately  to  be  received  from  Mrs.  Root  It  appears  that  subse- 
quent to  the  interview  between  the  parties,  the  defendant  saw  Mrs. 
Root,  and  that  afterwards  he  met  the  plaintiff,  and  was  informed 
by  him  that  he  had  been  unable  to  obtain  any  settlement  with  her 
that  she  refused  to  pay  him  anything  for  his  services,  and  that  he 
thought  he  would  make  out  an  account  against  her  for  the  same. 
It  further  appears  that  a  settlement  was  ultimately  made  between 
the  defendant  and  Mrs.  Root,  in  which  he  received  from  her  the 
sum  of  $2,250,  $500  of  which  he  therafter,  by  direction,  paid  over 
to  the  plaintiff.  In  submitting  the  case  to  the  jury,  the  learned 
justice  was  careful  to  call  attention  to  this  conficting  testimony, 
and  to  say  to  the  jury  that  the  only  question  of  fact  for  their  con- 
sideration was  whether  or  not  the  defendant  had  agreed  with  the 
plaintiff  to  pay  to  him  one-half  of  the  moneys  received  from  Mrs. 
Root,  and  that,  unless  the  plaintiff  established  such  agreement  by 
a  fair  preponderance  of  the  evidence,  he  was  not  entitled  to  re- 
cover m  tne  action. 

Upon  the  trial,  the  defendant  called  as  a  witness  Mrs.  Margaret 
Root,  and  offered  to  show  by  her  that  she  never  employed  the 

Elaintiff  to  act  as  her  counsel  in  the  Woodruff  case,   but  that  he 
ad  volunteered  his  services  as  a  friend,  stating  that  he  expected 
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to  make  no  charge  therefor,  but  if,  after  litigation  was  ended,  she 
desired  to  make  him  a  present,  she  might  do  so;  and  further,  that 
she  had  in  fact  paid  the  plaintiff  for  the  services  which  he  had 
rendered.  This  offer  was  made  in  various  forms  and  at  different 
times.  It  was  objected  to  by  the  plaintiff's  counsel,  and  the  ob- 
jection being  sustained  by  the  court,  the  defendant's  counsel  duly 
objected  thereto.  The  exceptions  thus  taken  fairly  present  the 
question  hereinbefore  referred  to.  I  am  unable  to  see  why  the 
evidence  thus  excluded  was  not  material  and  relevant  to  the  issues 
raised  by  the  pleadings,  and  particularly  to  the  issue  of  fact  which 
was  finally  presented  to  the  jury. 

Some  doubt  has  already  been  expressed  as  to  whether  or  not 
the  agreement  in  question  was  supported  by  sufficient  considera- 
tion to  make  it  valid.  Precisely  what  the  consideration  was  does 
not  very  clearly  appear,  but  it  is  inferable,  from  the  language  of 
the  charge,  that  the  learned  justice  was  of  the  opinion  that,  if  the 
defendant  did  undertake  to  collect  of  Mrs.  Root  any  claim  which 
the  plaintiff  had  against  her  for  his  professional  services,  his  ac- 
tion in  attempting  to  reach  a  settlement  with  her  was  in  some 
sense  prejudicial  to  the  plaintiff's  right,  and  that  this  of  itself 
would  be  regarded  as  a  sufficient  consideration  for  the  promise; 
but  if,  as  a  matter  of  fact,  the  plaintiff  had  no  valid  claim  against 
Mra  Root,  if  he  had  agreed  with  her  to  render  service  gratuit- 
ously, or  if  he  had  already  received  ample  compensation  for  such 
service  as  he  did  render,  it  would  seem  that  the  evidence  excluded 
would  have  had  some  direct  bearing  upon  the  question  of  consi- 
deration, and  therefore  upon  the  right  of  the  plaintiff  to  recover 
in  any  event  But,  however  this  may  be,  such  evidence  was 
clearly  admissible  in  aid  of  the  defendant's  contention  that  he 
never  entered  into  any  agreement  with  the  plaintiff  to  settle  with 
Mrs.  Root  and  divide  with  him  the  avails  of  such  settlement;  for 
if  Mra  Root  had  already  settled  with  the  plaintiff  for  his  services, 
or  if,  upon  the  other  hand,  she  was  owing  him  but  little  there- 
for, as  compared  with  the  defendant's  claim  for  his  services,  it 
might  have  been  argued  to  the  jury  that  it  was  not  probable 
that  he  would  have  insisted  upon  any  such  share  of  the  avails 
of  the  settlement  made  between  Mrs.  Root  and  the  defendant,  and 
that  his  contention  was  an  afterthought  At  all  events,  I  think  the 
jury  were  entitled  to  have  this  evidence,  in  order  that  they  might 
say  to  what  extent  it  impaired  the  value  that  might  otherwise  at- 
tach to  the  testimony  of  the  plaintiff. 

The  judgment  and  order  appealed  from  should  therefore  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event 

All  concur. 


Frank  A.  Lemmer,  Resp't,  v.  Clara  E  Morison,  Impleaded, 

eta,  Appit 

{Supreme  Court,  General  Term,  Second  Department,  FOed  July,  1896.) 

Mechanic's  ubn-— Priority. 

A  mechanic's  lien  is  preferred  to  a  deed  recorded  before  the  lien  was 
filed,  where  the  acknowledgment  of  the  deed  was  taken  in  another  state 
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before  an  officer  who  was  not  authorized  to  take  the  same,  though  there 
was  attached  to  the  deed  a  certificate  of  the  clerk  of  the  court  in  the  coun^ 
in  which  the  acknowledgment  was  taken,  stating  that  the  officer  was  duly 
authorised  to  take  the  same. 

Appi:AL  from  a  jadgment,  rendered  in  favor  of  the  plaintiff. 

The  opinion  of  Mr.  J  ustice  Bartletf  at  special  term  is  as  fol- 
lows : 

This  is  a  sait  to  foreclose  a  mechanic's  lien.  The  plaintifiPs 
rights  to  recover  was  disputed  on  the  trial  solely  on  the  ground 
that  the  premises  upon  which  the  work  was  done  were  conveyed 
by  the  defendant  Cox  to  the  defendant  Morison  on  April  12, 1§98, 
while  the  lien  of  the  plaintiff  was  not  filed  until  April  17,  1893. 
The  plaintiff  meets  this  objection  in  two  ways :  First,  by  attempt- 
ing to  show  that  the  deed  from  the  defendant  Cox  to  the  defend- 
ant Mbrison  is  not  to  be  considered  as  having  been  recorded  on 
April  12,  1893,  or  prior  to  the  filing  of  the  hen,  inasmuch  as  it 
was  not  entitled  to  oe  placed  on  record  then  ;  and,  secondly,  by 
offering  proof  tending  to  show  that  work  was  done  upon  the  prop- 
erty subsequent  to  the  conveyance,  with  the  consent  of  the  grantea 

So  far  as  the  second  point  is  concerned,  I  do  not  think  the  proof 
is  sufficiently  clear  or  satisfactory  to  warrant  a  finding  that  the  de- 
fendant Morison  consented  to  the  subsequent  prosecution  of  the 
work.  It  seems  to  me,  however,  that  the  plaintiff  is  entitled  to 
prevail  upon  the  first  point  The  mechanic's  lien  law  declares  that 
the  liens  therein  provided  for  shall  be  preferred  as  prior  liens  to 
any  conveyance,  judgment,  or  other  claim  which  was  not  docketed 
or  recorded  at  the  time  of  filing  the  notice  of  lien  prescribed  in  the 
act  Laws  1885.  chap.  342,  §  5.  The  statute  makes  the  record  of 
a  deed  essential  to  give  it  priority  over  a  mechanic's  hen.  This 
means  a  valid  record.  The- deed  of  April  12,  1893,  was  acknow- 
ledged in  New  Jersey  before  a  notary  publia  Attached  to  it  was 
a  certificate  of  the  clerk  of  tlie  county  of  Camden  and  clerk  of  the 
circuit  court  of  New  Jersey  in  said  county  in  which  said  deed  was 
acknowledged,  to  the  effect  that  the  notary  before  whom  the  ac- 
knowledgment was  taken  was  duly  authorized  to  take  the  same, 
and  to  take  and  certify  the  acknowledgment  and  proof  of  deeds  to 
be  recorded  in  that  state.  The  uncontradicted  evidence  before  me 
shows,  however,  that  at  that  time  a  notary  public  in  New  Jersey 
possessed  no  legal  authority  whatever  to  take  the  acknowledgment 
,of  deeds,  that  power  being  confined  to  the  chancellor,  commis- 
sioner of  deeds,  justices  of  the  supreme  court,  masters  in  chancery, 
the  judges  of  the  court  of  common  pleaa  The  deed,  however,  was 
actually  copied  into  the  books  of  the  register  of  Kings  county; 
and  the  defendants  contend  that  the  plaintiff  thus  having  construc- 
tive notice  of  the  actual  existence  of  the  conveyance,  which  was 
undoubtedly  good  as  between  the  parties  to  it,  the  intent  of  the 
statute  has  been  complied  with,  and  that  the  deed  should  have 
priority  over  the  lien.  But  the  objection  to  this  view  is  that  it 
seems  to  be  broadening  the  language  of  the  statute  to  an  unwar- 
rantable extent  If  correct,  it  would  involve  holding  that  a  deed 
of  which  a  mechanic  had  notice  would  be  entitled  to  priority  over 
his  lien,  even  though  such  deed  should  neverbe  recorded,  and  this 
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in  face  of  the  express  declaration  that  the  lien  shall  be  preferred 
to  anj  conveyance  not  recorded  at  the  time  it  is  filed. 

As  these  are  matters  of  purely  statutory  creation  and  regqlation, 
it  seems  to  me  that  a  strict  adherence  to  the  letter  of  the  law  is 
more  conducive  to  justice  than  a  looser  construction,  with  the  un- 
certainties which  it  would  necessarily  involve.  That  the  so-called 
"record"  of  April  12,  1893,  must  be  deemed  wholly  ineflfectual 
seems  to  follow  from  the  case  of  Irving  v.  Campbell,  121  N.  Y. 
353 ;  31  St.  Rep.  307,  where  a  deed  insufficiently  acknowledged 
had  been  improperly  recorded.  It  was  held  that  deed  could  not 
be  read  in  evidence,  and  that  a  title  resting  upon  such  alleged  rec- 
ord was  unmarketabla  Under  out  statute,  the  proof  or  acknow- 
ledgment of  deeds,  when  made  in  other  states  of  the  Union,  may 
be  made  before  any  officer  of  such  state  authorized  by  the  laws 
thereof  to  take  the  proof  and  acknowledgment  of  deeds ;  and,  when 
80  taken  and  certified,  they  shall  be  entitled  to  be  recorded  in  any 
county  of  the  state.  Laws  1893,  chap.  123.  The  statute  in  terms 
requires  as  a  prerequisite  to  the  valid  record  of  a  conveyance,  not 
only  that  it  shall  be  certified  to  have  been  proved  or  acknowledged 
before  an  officer  authorized  by  the  laws  of  the  other  state  to  take 
the  proof  and  acknowledgment  of  deeds,  but  that  the  proof  or  ac- 
knowledgment shall  actually  have  been  taken  by  an  authorized 
officer.  In  the  present  case  the  certificate  was  sufficient  on  its  face, 
but  the  trouble  is  that  it  was  not  true.  The  defendants  subse- 
quently recognized  the  questionable  character  of  the  acknowledg- 
ment, and  proved  the  deed  afterwards  before  a  master  in  chancery, 
and  had  it  recorded  in  the  Kings  county  register's  office  on  June 
29,  1893,  but  this  was  long  after  the  mechanic's  lien  was  filed. 

James  P.  Phillip  and  IS.  Baymond^  for  app'lt;  William  L. 
Synder  for  resp't 

Per  Curiam. — Judgment  affirmed,  with  costs,  on  opinion  of 
Babtlett,  J.,  at  special  term. 


Michael  Bellappi,  Resp't,  v.  Belle  Hovey,  App'lt 

{Bapreme  Oourt,  General  Term,  Fifth  Department,  Filed  October  16,  1896.) 

JVWnCBB  OF  THB  PEACE — JURT  FEES. 

Section  8828  of  the  Code  does  not  authorize  the  justice  to  refuse  to  issue 
a  yenire  unless  the  party  asking  for  it  pays  or  secures  the  fees  of  the 
jurors. 

Appeal  from  a  judgment  of  the  county  court,  affirming  a  judg- 
ment in  favor  of  plaintiff,  rendered  by  a  justice  of  the  peace. 

The  action  is  one  for  labor  and  services,  claimed  to  nave  been 
rendered  by  the  plaintiff  for  the  defendant  Issue  was  joined 
before  the  justice  of  the  peace  upon  the  4th  day  of  August,  1894, 
at  which  time  the  defendant  demanded  a  trial  by  jury.  The  jus- 
tice before  whom  the  action  was  pending  refused  to  issue  a  venire 
unless  the  defendant  first  mid  or  secured  the  fees  of  the  jurors. 
The  defendant  declined  to  do  either,  and  the  justice  proceeded  to 
hear  the  plaintiff's  evidence  on  the  return  day,  and  the  defendant 
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took  no  part  in  the  trial.  The  justice  thereupon  rendered  a  judg- 
mont  in  favor  of  the  plaintiflE  and  against  the  defendant  for  the 
Gam  of  $83.20  damages  and  $2.25  costs. 

J.  M.  Oongdon^  for  app'lt ;  Frank  J,  Bobinson,  for  resp't 

Adams,  J. — It  is  contended  by  the  respondent  that  the  justice 
before  whom  the  action  was  tried  was  justified  in  insisting,  as  a 
condition  to  the  issuing  by  him  of  the  venire  demanded  by  the 
defendant,  that  the  fees  of  the  jurors  should  either  be  paid  or  se- 
cured ;  and  he  rests  such  contention  upon  the  language  of  section 
8328  of  the  Code  of  Civil  Procedure,  which  reads  as  follows :  "A 
justice  of  the  peace,  or  a  constable,  juror  or  witness  before  a  jus- 
tice of  the  peace  is  not  obliged  to  render  any  services  specified  in 
this  title,  without  the  previous  payment  or  tender  of  his  fee  there- 
for." It  is  obvious,  I  think,  that  this  section  was  designed  by  the 
legislature  as  a  protection  to  the  diflEerent  oflScers  therein  named ; 
but  it  is  equally  obvious  that,  to  avail  himself  of  such  protection, 
the  officer  named  is  called  upon  to  demand,  in  his  own  oehalf,  the 
payment  of  such  fee  or  fees  as  be  may  be  entitled  to  receive  for 
any  service  he  is  called  upon  to  render.  To  illustrate,  a  justice 
of  the  peace  could  not  be  required  to  issue  a  venire  without  first 
being  paid  or  tendered  his  legal  fee  therefor;  nor  could  a  constable 
be  required  to  execute  such  process,  unless  his  demand  for  tlie 
payment  of  his  fee  should  be  properly  met ;  and  this  is  true  of 
individual  jurora  But  it  does  not  appear,  by  the  express  lan- 
guage of  the  section  under  consideration,  nor  will  it  bear  the  con- 
struction, that  a  justice,  or  any  other  of  the  officers  therein  men- 
tioned, is  entitled  to  impose,  as  a  condition  of  the  performance  of 
any  official  duty,  the  payment  of  the  fees  of  any  other  officer  than 
himself.  Were  a  different  rule  to  obtain,  then  a  justice,  before 
issuing  a  summons,  might  insist  that  the  constable's  fee  for  the 
service  thereof  should  be  first  paid,  or,  before  issuing  an  execu- 
tion, he  might  require  the  judgment  creditor  to  pay  or  secure  the 
fees  of  the  officer  to  whom  that  process  was  issued,  although  in 
either  case  no  such  condition  was  insisted  upon  by  the  officer  for 
whom  the  protection  of  this  section  was  desiffned.  It  is  un- 
doubtedly true  that  defendants  frequently  avail  themselves,  in  an 
action  brought  before  a  justice  of  the  peace,  of  the  provisions  of 
the  statute  giving  them  the  right  to  a  trial  by  jury,  merely  for  the 
purpose  of  delay  and  annoyance;  but,  nevertheless,  the  right  is 
one  which  is  statutory  in  its  character,  and  therefore  it  cannot  be 
abridged  by  the  courts  in  any  other  manner  than  is  provided  by 
the  statute,  however  desirable  it  may  be  to  curtail  the  practice 
above  adverted  to.  And,  inasmuch  as  it  has  been  shown  that  the 
justice,  in  imposing  the  conditions  he  did,  exceeded  any  authority 
which  the  statute  gives  him,  his  actioh  was  clearly  erroneous,  and 
requires  that  the  judgment  rendered  by  him  should  be  set  aside. 
The  view  which  we  take  of  the  law  in  this  case  renders  it  un- 
necessary to  consider  whether  or  not  the  evidence  taken  before 
the  iustice  in  the  case  was  sufficient  to  sustain  the  judgment 

The  judcrments  of  the  county  court  and  of  the  justice  of  the 
peace  are  consequently  reversed.     All  concur. 
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Mandsvills  J.  Barker  et  aL,  as  Execators,  eta,  Besp'ts,  v. 
Mary  EL  Laney,  App'lt 

(Suprmne  Cowri,  General  Term,  Fifth  Department,  FUed  October  16,  1895,) 

1.  Equitt — Jurisdiction. 

When  a  court  of  equity  acquires  jurisdiction  of  tlie  subject-matter,  it  is 
not  affected  b^  any  changes  which  may  arise  in  the  trial  so  long  as  a  cause 
of  action  survives  upon  the  facts  alleged. 

2.  Pleadings — Sbt-ofps. 

Where  the  executor  sues  the  widow  for  an  accounting  and  to  set-off  the 
amount  of  advances  made  to  her  against  a  decree  for  a  portion  of  her  dis- 
tributive share,  and  recovers  a  personal  judgment  for  the  excess  of  such 
advances  over  the  decree,  and  subsequently  the  surrogate's  court  renders 
in  favor  of  the  widow  another  decree  for  the  balance  of  her  distributive 
share,  the  court  can  set-off  the  judgment  against  such  second  decree. 

3.  Jurisdictions— SuRROGATB. 

Where  proceedings  are  instituted  by  a  creditor  to  compel  the  payment 
of  a  debt,  and  the  debt  is  disputed,  the  surrogate  has  no  power  to  try  and 
adjudicate  that  question,  or  to  set-off  one  judgment  against  another. 

4.  Former  adjudication— Subject-matter. 

Ib  such  case,  the  executor  is  not  estopped  from  suing  the  widow  for  an 
accounting,  and  to  offiset  the  judgment  recovered  apdnst  her  on  such  ac- 
counting against  the  surrogate'^  decree  for  her  distributive  share. 

Appeal  from  a  judgment,  entered  upon  the  report  of  a  referee, 
directing  that  a  judgment  in  favor  of  plaintiffs  be  set  off  against 
the  decree  in  favor  of  defendant 

Quincy  Van  Voorhis^  for  app*lt ;  Bacon,  Briggs,  Breckley  Jk  Bis- 
9di  {Frederick  W.  Smith,  of  counsel),  for  resp^ts. 

Davy,  J. — It  appears  from  the  evidence  in  this  case  that  in 
March,  1885,  James  Laney  died  intestate,  leaving  the  defendant, 
Mary  K.  Lanev,  his  widow,  and  Charles  S.  Lane^  and  James  C. 
Laney,  his  only  children  and  next  of  kin,  surviving.  Enos  G. 
Laney  and  the  defendant  were  appointed  by  the  surrogate  of 
Monroe  county  administrators  of  his  estate.  It  also  appears  that 
Enos  G.  Laney  purchased  and  delivered  to  the  defendant  at 
various  time  between  March  20,  1885,  and  February  8, 1890,  large 
quantities  of  ^oods,  wares,  and  merchandise,  and  advanced  some 
money,  in  anticipation  that  they  would  be  set  off  and  allowed  to 
him  by  the  surrogate  out  of  the  defendant's  distributive  share  of 
the  personal  estate  of  her  deceased  husband.  In  1887  the  admin- 
istrators filed  their  joint  petition  in  the  surrogate's  court  for  a 
settlement  of  their  accounta  In  that  proceeding  the  surrogate 
did  aot  allow  Enos  G.  Laney  any  part  of  his  said  claims  for 
advances,  but  ordered  them  striken  out,  on  the  ground  that  they 
were  unauthorized,  and  constituted  no  part  of  his  official  account 
as  administrator.  He  also  held  that  he  had  no  jurisdiction  to 
hear,  try,  and  determine  the  validity  of  the  claims,  because  they 
were  duputed.  In  December,  1888,  a  decree  was  made  by  the 
surrogate  directing  Enos  G.  Laney  to  pay  to  Mary  K  Laney,  out 
of  her  diitributive  share  in  the  estate,  a  specified  sura  of  money. 
Thereaftej,  and  on  or  about  March  5,  1890,  the  defendant  pro- 
cured a  tnnscript  of  said  decree  to  be  filed,  and  an  execution  to 
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be  issued  thereon  and  levied  upon  the  property  of  Enos  G. 
Laney  to  satisfy  said  judgment.  Laney  inunediately  brought  ao 
w.ct:on  to  cancel  the  judgment  on  the  ground  that  it  had  been 

Said  by  the  advance  made  as  ^foresaid,  and  a  sked  that  the 
efendant  be  adjudged  to  account  to  him  for  all  the  moneys 
which  he  had  advanced  to  her,  and  that  she  be  restrained  from 
enforcing  the  surrogate's  decree.  The  issues  in  that  action  were 
referred  to  a  referee  in  March,  1890,  who  found  that  the  surro- 

f;ate's  decree  had  been  paid,  and  that  the  defendant  had  received 
rom  Enos  G.  Laney,  by  way  of  advances,  several  thousand 
dollars  over  and  above  the  amount  named  in  the  decree,  and  he 
directed  a  money  judgment  against  her  for  the  balance.  An 
appeal  was  taken  from  that  judgment  to  the  general  term,  which 
granted  a  new  trial  unless  the  plaintiff  stipulated  to  deduct  the 
Q^m  of  $1,934.40  from  the  judgment,  but,  in  case  the  stipulation 
was  given,  the  judgment  should  be  aflBrmed.  Laney  v.  Laney ^ 
(Sup.)  19  N.  X.  Supp.  518.  A  new  trial  watf  had  before  the 
same  re'feree,  who  gave  a  judgment  in  favor  of  the  plaintiff  that 
the  modified  decree  of  the  surrogate  had  been  paid,  and  directed 
tiiat  *he  same  be  canceled  of  record.  In  Apnl,  1890,  Enos  G. 
Laney  had  a  final  settlement  of  his  accounts  as  such  administrator, 
and  the  surrogate  directed  that  he  should  pay  to  the  defendant, 
Mary  K.  Laney,  the  additional  sum  of  $6,878.49,  it  being  the 
balance  of  her  distributive  share  in  the  estate  of  her  deceased 
husband.  This  action  was  brought  for  an  accounting  between 
Enos  Q\  Laney  and  the  defendant  for  moneys  loaned,  paid,  and 
advanced  bynim  to  her,  and  for  judgment  that  the  moneys  so 
baned,  paid  out,  and  advanced  be  applied  and  allowed  as  a  set- 
.ff  to  said  decree  of  the  surrogate,  and  that  said  decree  be  satisfied 
and  discharged  to  the  amount  of  said  loans,  payments,  and 
advances  found  to  be  applicable  as  a  set-off.  Upon  the  trial  the 
)laintiffs  put  in  evidence  the  judgment  roll  in  the  first  action,  but 
offered  no  other  proof  as  to  the  alleged  advancea  The  referee 
held  that  the  plaintiffs  were  entitled  in  this  action  to  have  the 
money  judgment  recovered  in  the  other  action  set  off  against  the 
defendant's  second  decree.  In  March,  1898,  Enos  G.  Laney  died, 
leaving  a  last  will  and  testament,  in  which  the  plainti£b  were 
named  as  executors,  and  were  thereafter  substituted  as  the 
plaintiffs  in  this  action. 

2he  learned  counsel  for  the  defendant  contends  that  tie 
plaintiffs  failed  upon  the  trial  t  o  establish  the  cause  of  actbn 
alleged  in  the  complaint;  that  the  action  was  for  an  accountng 
which  did  not  autnorize  the  court  to  offset  the  plaintiff's  judg- 
ment against  the  defendant's  decree.  The  complamt,  after  setting 
forth  the  facts,  demands  iudgment  that  the  surrogate's  secotd  de- 
cree be  satisfied  of  record,  and  that  the  defendant  account  co  the 
plaintiffs  for  all  the  money  which  she  had  received  from  Bbos  G. 
Laney.  It  is  true  that  the  accounting  asked  for  had  leen  de- 
termined in  the  first  action,  yet  that  fact  did  not  deprive  tie  court 
of  jurisdiction  of  the  subject-matter  and  the  parties  to  the  action. 
The  allegations  of  the  complaint  showed  a  clear  case  f)r  an  ac- 
counting, which  gave  the  court  of  equity  jurisdiction  U  try  that 
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(question  and  saoh  other  issaes  as  arose  upon  the  trial  that  were 
'ncidentally  connected  with  the  accounting.  It  also  had  the 
power  to  do  justice  between  the  parties,  and  for  that  purpose  to 
offset  one  judgment  against  the  other.  When  the  accounting  was 
had  before  the  first  referee,  the  stcond  and  final  accounting  ^fore 
the  surrogate  had  not  been  had,  so  that  the  plaintiffs  coulu  not  in 
that  action  set  off  the  balance  due  them  for  advances  until  the 
second  decree  was  rendered.  It  would  seem  as  if  this  was  a  proper 
case  for  the  interposition  of  a  court  of  equity,  because  it  would  be 
unjust  to  permit  the  defendant  to  enforce  the  collection  of  her 
decree  when  she  was  owing  the  plaintiffs  a  sum  nearly  equal  to 
that  amount,  and  thus  put  the  plaintiffs  to  the  expense,  risk,  and 
uncertainty  of  recovering  it  back.  In  a  similar  action  between 
these  same  parties,  an  appeal  was  taken  from  the  interlocutory 
judgment  overruling  the  demurrer  to  the  complaint,  and  this 
court  afl^med  the  judgment,  and  held  that  an  action  of  this 
character  could  be  maintained.  Lanei/  v.  Laney,  38  St.  Rep.  673. 
The  rule  seems  to  be  well  settled  that,  when  a  court  of  equity  ob- 
tains jurisdiction  of  the  subject-matter,  it  is  not  affected  by  any 
changes  which  may  arise  in  the  trial  so  long  as  a  cause  of  action 
survives  upon  the  facts  alleged.  Lynch  v.  Railway  Go,,  129  N.. 
Y.  274;  41  St  Rep.  541.  Judge  O'Brien  in  Van  Allen  v.  Railroad 
Co.,  144  N.  Y.  179 ;  63  St  Reo.  82,  says  that: 

"  No  principle  is  better  established  or  more  frequently  asserted 
than  that,  when  a  court  of  equity  has  once  acquired  jurisdiction 
over  a  cause  for  any  purpose,  it  may  retain  the  cause  for  all  pur- 
poses, and  proceed  to  final  determination  of  all  matters  at  issua" 

The  court  having  acquired  jurisdiction  in  this  case,  it  had  the 
power  to  offset  one  judgment  against  the  other,  and  to  grant  such 
further  relief  as  the  nature  of  the  case  demanded. 

It  is  also  claimed  by  the  learned  counsel  for  the  defendant  that 
the  advances  referred  to  in  the  complaint  must  be  deemed  to  have 
been  allowed  in  the  surrogate  3  court,  and,  if  not  allowed,  that  the 
plaintiffs  should  have  taken  an  appeal  from  his  decision,  for  the 
reason  that  the  surrogate  had  power,  under  the  statute,  upon  the 
final  settlement  of  the  administrator's  accounts  to  credit  him  for  ad- 
vances made  to  the  defendant  for  her  maintenance  and  support, 
and  therefore  the  proceedings  before  the  surrogate  are  a  bar  to 
this  action.  The  evidence  and  findings  of  fact  by  the  learned 
referee  will  not,  in  my  opinion,  warrant  such  a  contention.  There 
can  be  no  question  but  what  surrogates  have  authority,  under  the 
statute,  to  settle  the  accounts  of  executors  and  administrators,  and 
to  adjust  all  matters  relating  to  the  affairs  of  deceased  persons. 
This  authority  naturally  carries  with  it  the  power  to  determine  all 
questions  concernTn^  any  claim,  legacy,  or  aistributive  share,  and 
k)  whom  the  same  ^lall  be  paid ;  and,  where  allowance  in  money 
have  been  made  by  the  executor  or  administrator  for  maintenance, 
surrogates  undoubtedly  have  power,  in  the  furtherance  of 
justice,  to  try  and  determine  those  questions,  and  to  allow  ad- 
vances from  the  distributive  shares  of  the  parties  to  whom  the 
advances  have  been  made.  Hyland  v.  Baxter,  98  N.  Y.  615 ;  In 
St.  Rep.,  Vol.  LXX.        50 
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re  Hood,  90  id.  512.  But  the  difficulty  in  applying  the  above 
rule  to  this  case  is  that  the  advances  consisted  mostly  of  articles 
of  merchandise  purchased  by  Enos  G.  Laney  for  the  defendant, 
who  contended  upon  the  accounting  that  she  never  received  them, 
and  she  also  disputed  their  value,*  which  raised  a  collateral  issue 
that  was  no  part  of  the  surrogate's  duty  to  hear,  try  and  determina 
The  courts  have  uniformly  held  that,  where  proceedings  are  insti- 
tuted by  a  creditor  to  comoel  the  payment  of  a  debt,  and  the  debt 
is  disputed,  the  surrogate  has  no  power  to  try  and  adjudicate  that 
question,  or  to  set  off  one  judgment  against  another.  Higgs  v. 
Oragg,  89  K  Y.  491 ;  Sevan  v.  Cooper^  72  id.  327.  We  have 
therefore  reached  the  conclusion  that  the  surrogate  very  properly 
held  that  he  could  not  entertain  and  pass  upon  the  disputed  items 
contained  in  the  account  of  Enos  G.  Laney  for  advances  to  the 
defendant  The  plaintiffs,  therefore,  were  not  estopped  from 
bringing  this  action  for  an  accounting  and  an  offset  of  judgments. 
The  judgment  in  the  first  action  was  conclusive  upon  the  ques- 
tion of  loans,  payments,  and  advances  to  the  defendant,  and  could 
not  be  reopened  and  tried  in  this  action. 

The  judgment  appealed  fropi  should  be  affirmed,  with  costs. 

All  concur. 


Jambs   W.    Stanton,  App'lt,  v.  United   States   Pipe-Line 
Company,  Resp^t 

{Supreme  Court,  General  Term,  Fifth  Department,  FUed  October  16,  1896,) 

1.  Corporation— Service  op  process— Vacation. 

a  motioQ  to  set  aside  the  service  of  a  summons  and  complaint  on  a 
foreign  corporation,  on  tlie  ground  that  the  company  owned  no  property 
in  the  state,  will  be  denied,  where  the  moving  amdavit.^denyinK  such 
ownership,  was  made  by  one  of  the  company's  directors  residing  in  the 
foreign  state,  and  fails  to  show  when  the  affiant  became  connected  wiUi 
the  company,  or  the  sources  of  his  information  concerning  its  property, 
while  the  opposing  affidavit  sets  forth  the  description  and  location  of  the 
property  alleged  to  be  owned  by  the  company  within  the  state,  and  the 
sources  of  his  information  in  regard  thereto. 

2.  Affidavit- Authority  to  take. 

An  affidavit,  taken  in  a  foreign  state,  cannot  be  read  in  this  state  unless 
accompanied  by  a  certificate  that  the  officer  who  took  it  was  authorized 
by  the  laws  of  his  state  to  take  acknowledgments  of  deeds  to  be  recorded 
therein. 

Appeal  from  an  order,  setting  aside  the  service  and  summons 
of  a  complaint  on  the  ground  that  the  service  was  on  one  of  the 
directors  of  the  company  in  New  York,  and  that  the  company  did 
not  have  at  the  time  any  office,  or  place  of  business  or  property  in 
this  state. 

John  C,  Eubhellj  for  app'lt ;  A.  C,  Wade,  for  resp*t 

Lewis,  J.  —  The  defendant  is  a  foreign  corporation,  oi^ganized 
under  the  laws  of  the  state  of  Pennsylvania.  The  plaintiff,  hav- 
ing a  cause  of  action  against  the  defendant  for  servic'es  rendered 
in  the  state  of  Pennsylvania,  caused  a  summons  and  complaint  to 
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be  served  upon  one  Hugh  King,  who  was  at  tlie  time  one  of  the 
defendant's  directors,  and  a  resident  of  this  slate.  As  the  cause 
of  action  arose  out  of  the  state,  the  service  upon  King  did  not 
give  the  court  jurisdiction  o£  the  action  unless  tne  defendant  had, 
at  the  time  of  such  service,  property  within  this  state.  Code  Civ. 
Proa  §  482,  subd.  8. 

All  the  evidence  bearing  upon  the  question  whether  the  defend- 
ant in  fact  had  property  in  New  York  was  furnished  by  the 
affidavits  of  a  Mr.  Burwald  and  of  the  plaintifE.  Burwald's  affi- 
davit purported  to  have  been  made  before  Samuel  Grumbine,  a 
notary  public  in  and  for  Crawford  county,  state  of  Pennsylvania, 
on  the  26th  day  of  November,  1894.  The  material  part  of  his 
affidavit  bearing  upon  the  question  is  as  follows : 

"I  am  one  of  the  directors  of  the  defendant  named  in  the  above- 
entitled  action.  The  said  defendant  is  a  corporation,  duly  organ- 
ized and  existing  under  the  laws  of  the  state  of  Pennsylvania,  and 
is,  and  since  its  organization  has  been,  engaged  in  doing  business 
in  said  last-mentioned  state.  Its  principal  office  and  place  of 
business,  under  said  laws,  is  in  the  city  of  Bradford,  county  of 
McKean,  and  state  of  Pennsylvania  It  has  not,  and  never  has 
had,  an  office  or  place  of  business  in  the  city  of  New  York  or 
state  of  New  York.  It  does  not  now,  and  dia  not  at  the  time  of 
the  attempted  service  of  the  summons  and  complaint  herein,  trans- 
act any  business  within  the  city  or  state  of  New  York ;  neither 
had  it  then,  nor  has  it  now,  any  property,  nor  has  it  at  any  time 
had  anyjproperty,  of  any  kind  situatea  In  said  state  of  New 
York.  That  Hugh  King,  upon  whom  said  attempted  service  was 
made,  is  one  of  the  directors  of  said  corporation,  and  is  not  other- 
wise connected  with  or  concerned  in  its  business,  and  the  said 
Huffh  King  is  not  an  officer  of  said  company,  except  being  one  of 
its  directors  as  aforesaid ;  and  lie  does  not  now,  and  did  not  at  the 
time  of  said  attempted  service  transact  any  business  for  or  on  ac- 
count of  said  defendant  corporation  anywhere  within  the  state  of 
New  York.  He  did  not  at  that  time  have,  and  has  not  now,  any 
property  of  said  defendant  in  his  custody  within  the  state  of  New 
York,  and  he  did  not  then,  and  does  not  now,  maintain  an  office 
for  it,  the  said  defendant  corporation,  anywhere  in  the  said  state 
of  New  York." 

There  is  nothing  in  the  case  showing  the  day  when  the  service 
upon  King  was  mada  The  summons  and  complaint  bear  date 
March  9,  1894.  It  appears  in  the  affidavit  of  Mr.  Wade,  the  de- 
fendant's counsel,  usecl  upon  the  hearing  of  the  motion,  that  the 
defendant's  time  to  answer  the  complaint  was  extended  by  stipu- 
lation till  the  23d  day  of  November,  1894.  The  service  must  have 
been  made  prior  to  that  date. 

Burwald  s  affidavit  is  criticised  by  the  plaintiflfs  counsel.  He 
suggests  that  it  does  not  appear  that  Burwald  in  fact  had  any 
knowledge  as  to  whether  the  defendant  had  property  in  the  state 
at  the  time  of  the  service  upon  King ;  that  it  nowhere  appears  in 
the  affidavit,  when  he  became  one  of  the  defendant's  directors; 
that,  for  anything  that  appears  to  the  contrary  in  the  affidavits,  he 
may  have  become    a  director  months    after  the  service  of  the 
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papers  on  King;  that  the  source  of  his  information  as  to  the 
property  of  the  corporation  is  not  stated.  It  is  claimed  that  the 
ajBSdavit  amounts  simply  to  the  opinion  of  the  affiant  The  affi- 
davit of  the  plaintiflf,  on  the.  contrary,  states  positively  that  the 
defendant  did  own  property  in  the  state  at  the  time  of  service. 
The  location  and  description  of  the  property  are  given,  and  the 
sources  of  the  plaintiffs  knowledge  are  fully  stated.  It  would 
seem  that  the  weight  of  evidence  upon  the  question  was  fairly 
with  the  plaintiff. 

A  preliminary  objection  was  made  to  the  reading  of  Burwald  s 
affidavit,  upon  the  ground  that  it  was  not  properly  certified,  so  as 
to  entitle  it  to  be  read.  It  purports  to  have  been  taken  before 
Samuel  Grumbine,  a  notary  public  in  and  for  Crawford  county, 
in  the  state  of  Pennsylvania.  The  certificate  is  to  the  effect  that 
Grumbine,  by  whom  the  annexed  and  foregoing  affidavit  was 
taTten,  was,  at  the  date  thereof,  an  acting  notary  public  in  and  for 
said  Crawford  couty,  duly  qualified,  and  as  such  duly  authorized 
by  the  laws  of  this  commonwealth  to  take  the  same ;  and,  further, 
that  *•  I  am  acquainted  with  the  handwriting  of  the  said  notary 
public,  and  believe  the  signature  purporting  to  be  his  to  be  gen- 
uine, and  that  the  same  is  executed  according  to  the  laws  of  Penn- 
sylvania." The  certificate  was  made  by  r.  P.  Moyer,  derk  of 
the  courts  of  Crawford  county. 

It  is  provided,  by  section  844*  of  the  Code  of  Civil  Procedure, 
that  an  affidavit  taten  in  another  state  may  be  used  here,  pro- 
^vided  it  was  taken  before  an  officer  authorized  by  the  laws  of  the 
state  to  take  and  certify  the  acknowledgment  and  proof  of  deeds 
to  be  recorded  in  the  stata  This  certificate  stated  tnat  Grumbine 
was  an  acting  notary,  and  as  such  was  duly  authorized  by  the 
laws  of  Pennsylvania  to  take  the  affidavit,  but  it  failed  to  stale 
that  he  was  authorized  by  the  laws  of  that  state  to  take  and  cer- 
tify the  acknowledgment  and  proof  of  deeds  to  be  recorded  in  that 
state ;  and  the  question  is  whether  the  certificate  was,  in  sub- 
stance and  effect,  in  compliance  with  the  requirements  of  said 
section,  so  as  to  entitle  the  affidavit  to  be  used.  If  it  follows  that^ 
because  Grumbine  was  a  notary  public,  he  could  take  acknowl- 
edgments of  deeds  in  that  state,  then  the  certificate  was  sufficient 
The  duties  of  notaries  differ  in  different  states.  The  power  to 
take  acknowledgments  of  deeds,  so  as  to  entitle  them  to  be  re- 
corded, was  first  conferred  upon  notaries  in  this  state  by  chapter 
360  of  the  Laws  of  1859.  Whether  the  legislature  of  Pennylva- 
nia  \\i\B  ever  conferred  like  powers  upon  its  notaries  does  not  ap- 
pear from  the  case.  All  the  safeguards  which  the  legislature  has 
provided  for  the  use  of  a  substitute  for  common-law  evidence,  in 
the  administration  of  justice  in  our  courts,  should  be  enforced. 
Taking  and  certifying  the  acknowledgment  and  proof  of  deeds  to 
be  recorded  is  an  important  official  act  Important  interests  are 
frequently  involved  thereby.  The  words  quoted  from  section  844 
were  used,  we  think,  for  a  purpose.  It  was  thought  by  the  legis- 
lature that  it  would  be  proper  to  allow  an  affidavit  made  in 
another  state,  to  be  used  liere,  provided  it  was  taken  before  an 
official  who  had  by  the  authority  of  the  state  appointing  him,  been 
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deemed  worthy  to  have  been  invested  with  the  power  to  take  the 
acknowledgment  of  deeds  to  be  recorded, — ^a  very  diflEerent  official 
act  from  the  simple  administration  of  an  oath.  A  more  liberal 
construction  has  been  given  to  this  provision  of  the  Code,  by  some 
of  the  caseS)  than  the  one  we  are  inclined  to  adopt  We  are  of 
the  opinion  that  the  affidavit  was  not  properly  certified,  so  as  to 
entitle  it  to  be  used  upon  the  motion.  The  defendant  conse- 
quently failed  to  make  a  case  entitling  it  to  the  order. 

The  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  vacate  the  service  of  the  summons  and 
<x>mplaint  denied. 

All  concur.  

Abigail  Du  Put,  Eesp%  v.  Jane  Cook,  App'k 

{Supreme    Court,  General  Term,  Fifth  DepartmerU,  Filed  October  16,  1896.) 

Civil  damaob  act— Who  may  bring  action. 

A  widow,  who  is  sixty-three  years  old  and  owns  no  property,  may  re- 
cover, where  the  death  of  her  son  who  provided  for  her  entirely  was 
caused  by  intoxication,  from  the  owner  of  the  premises  on  which  the 
liquor  causing  the  intoxication  was  sold,  and  which  the  owner  had  leased 
to  the  occupant  for  the  purpose  of  liquor  selling. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  orofer  denying  a  motion  for  a  n^w  trial,  made 
on  the  minut-ea 

Teller  &  Hunt,  for  appUt ;  R  I).  Wright,  for  resp't 

Lewis,  J. — The  plaintiffs  son,  Albert  Du  Puy,  was  drowned 
ou  the  20th  day  of  April,  1889,  in  a  race  way  near  Auburn,  while 
in  a  state  of  intoxication,  caused  in  part  by  intoxicating  liquors 
sold  to  him  by  one  George  Miles,  who  was  a  tenant  of  a  saloon 
rented  to  him  by  defendant  This  action  was  brought  by  the 
plaintiff  under  the  civil  damage  act  of  1873,  to  recover  damages 
for  injury  to  her  means  of  support  occasioned  by  the  death  of 
her  said  son.  The  deceased  resided  with  his  mother  in  the  vil- 
lage of  Owasco,  a  few  miles  distant  from  the  city  of  Auburn.  He 
drove  into  Auburn  on  the  day  he  was  drowned,  and  was  around 
among  the  saloons,  drinking  liquor.  He  became  intoxicated  to 
such  an  extent  that  .some  of  the  saloon  keepers  refused  to  furnish 
him  more  liquor.  He  went  into  the  saloon  of  Mr.  Miles  about 
eight  o'clock  in  the  evening,  and  called  for  and  drank  a  glass  of 
ale,  which  was  furnished  him  by  Miles.  He  was  at  the  time  con- 
siderably under  the  influence  oi  liquor.  After  drinking  the  beer 
or  ale,  he  requested  Miles  to  furnish  him  a  bottle  of  whiskey. 
Miles  refused  at  first,  but  on  being  assured  by  Du  Puy  that  he 
wished  to  use  it  the  next  morning  for  the  purpose  of  straighten- 
ing himself  up,  Miles  furnished  it,  and  Du  Puy  paid  for  it,  and 
left  the  saloon  with  the  whiskey.  Very  soon  thereafter  he  of- 
fered a  drink  from  the  bottle  to  a  Mr.  Baker.  Baker  declined, 
and  Du  Puy  then  put  the  bottle  to  his  lips,  and  apparently  drank 
from  it  Shortly  after,  he  fell  down ;  then  got  up,  and  went  to 
his  wagon  and  started  towards  his  home.     As  he  was  about  to 
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start,  he  again  invited  Baker  to  drink.  He  was  at  the  time  verjr 
much  intoxicated;  so  much  so  that  Mr.  Baker,  after  riding  a 
short  distance  with  him,  became  frightened  tA,  his  manner  of 
driving  the  horse,  and  got  out  of  the  wagon,  and  left  the  deceased 
to  pursue  his  journey  juone.  The  evidence  tends  to  show  that 
Du  Puy,  after  Baker  left  him,  left  the  direct  road  to  his  home, 
and  drove  across  a  bridge,  and  into  an  embankment  of  the  race 
way  of  the  Auburn  Waterworks  Company.  His  dead  body  and 
that  of  his  horse  were  found  a  few  hours  afterward  in  the  water 
of  the  race  way.  The  horse,  when  found,  was  attached  to  the 
wagon.  The  sale  of  the  beer  and  whiskey  to  the  deceased  by 
Miles  was  proven  by  the  undisputed  evidence  of  two  witnesses. 
That  the  deceased  drank  the  beer  and  some  of  the  whiskey  was 
quite  clearly  established,  as  was  the  fact  that  his  intoxication  at 
the  time  of  his  death  was  in  part  caused  thereby.  He  was  at  the 
time  of  his  death  thirty-three  years  old;  was  unmarried.  He 
was  an  industrious,  competent  workman,  and  was  in  the  receipt 
of  a  fair  income  from  his  daily  labor.  He  devoted  his  earnings 
to  the  support  of  his  family,  consisting  of  himself,  his  mother, 
the  plaintiff,  and  an  invalid  sister.  He  had  contracted  to  pur- 
chase the  dwelling  where  he  lived,  and  had  paid  part  of  the  pur- 
chase price  therefor,  and  was  the  owner  of  a  small  amount  of 
personal  property.  He  was  ordinarily  sober,  but  would  occasion- 
ally, when  absent  from  home,  get  intoxicated.  He  had  suf)- 
Eorted  his  mother  from  the  time  he  was  seventeen  years  old  till 
is  death.  The  plaintiff  was  a  widow,  sixty -three  years  old,  and 
was  in  rather  poor  health,  although  she  was  able  to  do,  and  did 
do,  most  of  the  family  housework,  and  made  and  repaired  a  por- 
tion of  the  deceased's  wearing  apparel.  She  had  no  property 
except  some  small  articles  of  household  furniture,  and  had  no 
other  means  of  support  except  that  furnished  by  her  son. 

The  question  upon  which  the  appellant's  counsel  mainly  relies 
for  the  reversal  of  the  judgment  is  that  the  plaintiff  failed  u> 
show  that  she  had  been  injured  by  the  death  of  her  son  in  any 
means  of  support  to  which  she  was  legally  entitled.  Chapter  646^ 
of  the  Laws  of  1873,  known  as  the  "  Civil  Damage  Act,"  provides, 
so  far  as  is  material  to  this  case,  as  follows : 

"  Every  parent  who  shall  be  injured  in  person  or  property  or 
means  of  support  in  consequence  of  the  intoxication,  nabituai  or 
otherwise,  of  any  person,  shall  have  a  right  of  action  against  any 
person  or  persons  who  shall  by  selling  or  giving  away  intoxicat- 
ing liquors,  cause  the  intoxication  in  whole  or  in  part  of  such 
person  or  persons,  and  any  person  or  persons  owning  or  renting 
or  permitting  the  occupation  of  any  building  or  premises,  and 
having  knowledge  that  intoxicating  liquors  are  to  be  sold  therein, 
shall  be  liable  jointly  or  severally  with  the  person  or  persons 
selling  or  giving  away  intoxicating  liquors  aforesaid,  for  all  dam- 
ages sustained." 

It  is  the  contention  of  the  defendant  that  the  plaintiff  was 
shown  to  be  able  to  support  herself  by  her  labor,  and  that,  there- 
fore, her  son  was  under  no  legal  obligations  to  support  her.  The 
plaintiff  testified  that  since  her  son  s  death — a  period  of  four  or 
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five  years — she  had  been  employed  nuraiiig  the  sick,  in  all  about 
three  weeks ;  that  she  worked  when  she  was  able  to,  and  could 
find  anything  to  do,  but  that  she  had  not  supported  herself 
entirely,  but  that  her  church  friends  and  other  acquaint- 
ances had  furnished  her  with  supplies.  She  had  arrived  at  an 
age  when  most  women,  especially  those  not  in  robust  health, 
who  are  without  other  means  of  support,  are  dependent  upon 
others  for  their  support.  The  test  is  not  whether  the  plaintiff 
possessed  sufficient  physical  strength,  if  exerted  to  its  utmost 
limit,  to  earn  her  living  in  case  she  should  be  so  fortunate  as  to 
find  employment  Women  of  her  age  and  condition  of  health 
are  not  likely  to  be  able  to  find  employment  that  is  remunera- 
tive. Her  case,  we  think,  fairly  came  within  the  provisions  of 
section  914  of  the  Criminal  Code,  which  imposes  upon  a  child  of 
sufficient  ability  of  a  poor  person  who  is  old,  impotent  or  de- 
crepit, so  as  to  be  unable  to  work  to  maintain  himself,  the  duty 
of  maintaining  such  parent  This  the  deceased  had  voluntarily 
assumed  to  do,  which  answers  the  requirements  of  the  law  as  ef- 
fectually as  if  the  assistance  had  been  rendered  by  compulsion. 
SteveTis  V.  Cheney^  86  Hun,  1,  was  an  action  brought  under  this 
civil  damage  act.  In  discussing  this  question,  Haight,  J.,  states 
the  rule  to  be  as  follows  : 

"  The  law  affords  the  same  protection  to  those  who  perform 
these  duties  voluntarily  as  to  those  who  act  under  compulsion. 
And  we  are  of  the  opinion  that,  if  the  plaintiff  was  a  poor  person, 
it  was  the  dutjr  of  the  son  to  aid  in  his  support ;  and,  i^  he  vol- 
untarily did  this,*  and  the  plaintiff  has  been  deprived  of  his  means 
of  support  by  reason  of  the  intoxication,  that  then  he  may  recover^ 
even  though  his  child  is  over  the  age  of  21  yeara" 

The  plaintiff  was  fairly  shown  to  have  been  deprived  of  her 
means  of  support  by  the  death  of  her  son.     BlacL  Intox.  Liq. 

§8oa        ^^"^     "^  ^. 

The  verdict  was  for  $1,325.  The  appellant's  counsel  contend 
that  it  was  excessiva  If  we  were  to  enter  into  a  computation  as 
to  the  probable  cost  of  the  bare  necessaries  for  the  support  of  the 
plaintiff,  during  the  probable  term  of  her  life,  computed  by  the 
annuity  tables,  it  might  not  amount  to  $1,825.  The  plaintiff  was 
receiving  a  generous,  comfortable  support  from  her  son.  She 
testified  that  he  was  a  good  provider.  Such  support  was  of 
greater  value  to  the  plaintiff  than  would  have  been  the  bare 
necessaries  of  Ufa  While  she  was  able,  at  the  time  of  the  death 
of  her  son,  to  perform  labor  which  would  partially  support  her, 
her  capacity  for  labor  would  naturally  and  in  all  probability 
lessen  as  she  advanced  in  years.  The  jury  was  fully  and  cor- 
rectly instructed  upon  the  legal  questions  involved  in  the  action, 
and  we  find  nothing  in  the  appellant's  exceptions  calling  for  a  new 
triaL 

The  judgment  and  order  should  be  affirmed. 

All  conoor. 
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Christopher  Smith,  Appit,  v.  City  op  Bupfalo,  Besp't 

(Supreme  Court,  General  Term,  Fifth  DepartmerU,  Filed  Oetober  16,  1896.) 

1.  MuNiGiPAii  CORPORATION— Public  improybmbnts— Assbsshbnts. 

Where  there  has  beep  no  material  change  in  the  provisions  of  a  dty 
charter  on  the  subject  of  the  apportionment  of  assessments  for  public  im- 
provements in  the  last  forty  years,  and  the  common  council  has  never  de- 
termined the  territory  benefited  by  the  assessments  but  left  it  to  the  board 
of  assessors,  such  acquiescence  and  recognition  on  the  part  of  the  muni- 
cipali^  for  so  Ion«^  a  period  must  be  regarded  as  controlling  in  the  intei^ 
pretation  of  the  charter  upon  such  point. 

2.  Sams. 

A  requirement  of  the  city  charter  that  an  assessment  for  public  im- 
provement shall  be  made  by  the  common  council  is  complied  with  by  its 
action  in  appointing  the  assessors  to  make  the  assessment  and  adopting 
their  report. 

8.  Sahb— Strbbtb. 

The  assessment  must  be  limited  to  the  houses  and  lots  benefited  by  the 
improvements,  and  no  legal  assessment  can  be  imposed  upon  the  public 

streets. 

4  Sahb— Prbsumftion. 

If  the  streets  are  not  Included  Jn  the  assessment  rolls,  the  presumption 
is  that  they  were  public  highways  and  exempt  from  assessment. 

5.  Samb— Dbdication. 

Streets,  which  appear  on  the  official  city  maps,  and  which  the  city  has 
recognized  bv  grading  and  constructing  sidewalks  and  putting  in  water 
pipes  and  hydrants,  will  be  held  to  have  been  dedicated  to  and  aooepted  by 
^e  public. 

6.  Samb— Procbdurb. 

The  duties,  imposed  upon  the  common  council  by  the  provisions  of 
section  485  of  the  charter  of  the  city  of  Buffalo,  are,  in  this  respect,  not 
mandatory,  but  simplv  directory;  the  omission  to  confirm  the  r^>ort 
within  a  year  does  not  invalidate  the  subsequent  proceedings. 

7.  Samb—Lboislativb  confirmation. 

Chapter  876  of  1893  validates  a  resolution  of  the  common  council,  au- 
thorizing an  assessment  for  the  improvement  of  Bidley  avenue,  adopted 
Jandary  19,  1890. 

8.  Samb. 

The  legislature  has  power  to  legalize  proceedings  to  collect  taxes,  wh^e 
the  law  has  not  been  strictly  pursued  in  cases  where  the  taxes  were  not 
invalid  because  of  a  want  of  jurisdiction  to  impose  them,  or  where  no  con- 
stitutional right  of  the  taxpayer  had  been  violated. 

Appeal  from  a  judgment  dismissing  the  comDlaint 
Stephen  Lockmood,  for  app'lt ;  Frank  G.  Laughtin,  for  resp't 

Davy,  J. — This  action  was  brought  to  set  aside  a  local  assess- 
ment on  the  plaintiflTs  land,  located  in  the  city  of  Buffalo,  amount- 
ing to  $81.31,  made  to  defray  the  costs  and  expenses  of  acquiring 
lands  tor  the  extension  of  Bailey  avenua  It  was  stipulated,  for 
the  purpose  of  condensing  the  evidence,  that  there  were  four  ques- 
tions only  to  be  submitted  on  this  appeal. 

It  appears  from  the  evidence  that  in  September,  1890,  the  com- 
mon council  of  the  city  of  Buffalo  instituted  proceedings  for  the 
extension  of  said  avenne.  The  report  of  the  commissioners  who 
were  appointed  to  appraise  the  damages  to  the  landowners  was 
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confirmed  on  the  19th  day  of  January,  1890.  The  common  council 
thereupon  passed  the  following  resolution : 

'^  Resolved^  That  the  amount  of  expenses  to  be  assessed  for  im- 
provements in  extending  Bailey  avenue  from  its  present  terminus 
at  the  city  line  to  Main  street  be,  and  is  hereby,  aeiermined  to  be 
$16,258.07 ;  and  the  city  assessors  be,  and  they  are  hereby,  di- 
rected to  make  an  assessment  of  the  said  sum  upon  the  real  estate 
benefited  by  such  improvement,  in  proportion  to  the  benefit  re^ 
suiting  thereto." 

In  pursuance  of  the  above  resolution,  the  assessors  decided  what 
lands,  in  their  judgment,  were  benefited  by  the  improvement,  and 
filed  the  assessment  roll,  which  was  confirmed  by  the  common 
council  June  1, 1892.  The  learned  counsel  for  the  appellant  con- 
tends that,  under  the  city  charter,  the  authority  to  apportion  this 
assessment  was  delegated  to  the  common  council  only,  and  not  to 
the  board  of  assessors.  It  was  contended  on  the  argument,  and 
not  disputed,  that  there  has  been  no  material  change  in  the  pro- 
visions of  the  city  charter  on  this  subject  in  the  last  forty  years, 
and  that  the  common  council  had  never  determined  the  territory 
benefited  by  the  assessments,  but  left  it  to  the  board  of  assessora 
Such  acquiescence  and  recognition  on  the  part  of  the  municipalitv 
for  so  long  a  period  must,  it  seems  to  me,  be  regarded  as  control- 
ling in  the  interpretation  of  the  charter  upon  the  point  under  dis- 
cussion. Hasten  V.  Pkkersgill^  55  N.  Y.  310  ;  In  re  Washington 
Sl,  A.JtRR  Cb.,  115  id.  442 ;  26  St.  Rep.  504.  If  the  language 
of  the  charter  was  obscure  or  doubtful  as  to  its  meaning,  we  think 
that  we  would  not  even  then  be  justified  in  disregarding  the  con- 
struction put  upon  it  by  the  municipal  authorities  for  so  many 
years.  There  would  be  no  safety  to  tne  taxpayers  if  it  could  be 
successfully  contended  that  the  officers  representing  the  munici- 
pality in  this  class  of  cases  had  been  mistaken  as  to  the  true 
meaning  of  the  charter.  The  injurious  consequences  of  a  differ- 
ent construction  after  an  acquiescence  of  so  long  a  period  might 
{)rove  very  disastrous  to  the  taxpayers  of  the  city.  But,  aside 
rom  the  rule  of  long  acquiescence  on  the  part  of  the  munici- 
pality, it  appears  that  the  courts,  through  all  this  long  period, 
nave  been  constantly  passing  upon  the  validity  of  the  assess- 
ments, and  in  no  case  called  to  our  attention  has  it  been  held 
that  the  board  of  assessors  did  not  have  the  power,  under  the  city 
charter,  to  determine  the  territory  benefited  by  local  improve- 
ments similar  to  the  one  in  question.  The  superior  court  of  the 
city  of  Buffalo,  in  Re  Ferris,  10  St  Rep.  482,  held  that  the  le^s- 
lature  had  delegated  the  powers  to  the  board  of  assessors,  under 
the  city  charter,  to  determine  what  property  was  benefited  by 
local  improvements.  The  views  expressed  by  the  learned  court  in 
that  case  seem  to  have  met  the  approval  of  "this  court  in  the  case 
of  Broozel  v.  City  of  Buffalo  (Sup.)  6  N.  Y.  Supp.  724.  I  am  in- 
clined to  think  that  the  plaintiffs  are  not  in  position  to  complain, 
even  if  the  correctness  of  our  views  upon  this  point  could  be 
doubted.  The  mode  of  designating  the  territory  to  be  benefited 
and  assessed  was  not  prejudicial  to  the  appellants ;  at  least,  thev 
St.  Rkp.,  Vol.  LXX.        51  ^         t 
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have  failed  to  show  that  they  have  been  injured  or  aggrieved  by 
the  assessors  designating  the  territory,  instead  of  the  common 
council. 

It  was  held  in  Voghi  v.  (Xiy  of  Buffalo,  133  N.  Y.  464 ;  45  St. 
Rep.  739,  that  where  there  was  a  technical  irregularity  of  the  com- 
mon council  in  the  mode  of  making  assessments  in  street  improve- 
ments, in  the  absence  of  evidence  showing  a  substantial  injury  to 
the  plaintiflE,  he  was  not  in  position  to  complain,  and  therefore 
could  not  maintain  the  action.  Morse  v.  Oity  of  Buffalo,  86  Hun, 
613  ;  In  re  Mutual  Life  Ins.  Co.,  89  N.  Y.  530  (to  vacate  an  assess- 
ment). 

Judge  Gardner,  in  Manice  v.  Mayor,  etc.  of  New  Tcrky  8  N- 
Y.  120,  in  discussing  the  powers  vested  in  the  common  council 
under  the  city  charter,  says  : 

"If  the  common  council,  as  the  plaintiflFs  insist,  were  bound  to 
designate  the  territorv  to  be  assessed,  as  the  charter  was  silent  as 
to  the  time  when  and  the  manner  in  which  this  was  to  be  done,  a 
confirmation  of  the  report  of  the  assessors  which  included  the 
whole  subject  would  be  a  substantial  compliance  with  the  require- 
ment" 

If  there  was  any  question  as  to  the  power  of  the  board  of  asses- 
sors to  designate  the  territory  benefited  by  the  improvement,  the 
confirmation  of  the  report  by  the  common  council,  with  full 
knowledge  of  all  the  facts,  amounted  to  a  substantial  compliance 
with  the  requirements  of  the  statute 

The  appellant  also  contends  that  the  public  streets  opening  into 
Bailey  avenue  were  rendered  more  valuable  to  the  city  of  Buffalo 
by  the  improvement,  and  that  it  was  error  on  the  part  of  the  board 
of  assessors  to  omit  said  streets  from  the  assessment  roll,  and  from 
contributing  to  the  expenses  of  the  improvement  Streets  are  in- 
tended for  the  public  travel,  and  the  opening  of  the  avenue  in 
question  would  naturally  tend  to  increase  the  travel  over  all  the 
connecting  streets,  and  thereby  impose  greater  expense  upon  the 
municipality  in  cleaning  and  Keeping  them  in  repair.  So  that  the 
improvement  could  not  be  considered  a  benefit  to  the  city  in  a 
pecuniaiT  point  of  view.  As  a  rule,  all  property  within  the  muni- 
cipality IS  subject  to  taxation  by  the  general  laws  of  the  state ;  and, 
where  property  is  taxable  for  one  purpose;  it  is  usually  held  to 
be  taxable  for  all  purposes  of  general  taxation.  But  this  rule  does 
not  apply  to  municipal  property  devoted  to  public  purposes.  Such 
property  is  not  taxable  oy  the  corporation  whose  property  it  is, 
unless  expressly  made  so  by  statute. 

No  provisions  are  made  in  the  city  charter  or  the  statute  laws 
of  the  state  authorizing  the  city  of  Buffalo  to  tax  its  public  streets. 
It  has  been  repeatedly  held  that  property  devoted  to  public  use, 
such  as  public  buildings  and  parks,  cannot  in  the  absence  of  ex- 
press legislative  authority,  be  taxed  or  taken  to  satisfy  a  judgment 
against  the  corporation. 

Judge  Andrews,  in  Pecmle  ex  rel  Mayor,  etc  v.  Board  of  As- 
sessors. Ill  N.  Y.  509,  19  St  Rep.  688,  says: 

**Property  of  a  municipality  acquired  and  held  for  government 
and  public  use,  and  used  for  public  purposes,  ignotat^abl^  sub- 
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ject,  within  the  purriew  of  the  tax  laws,  unless  specially  included" 
OUy  of  Rochester  v.    Tovm  of  Rash,  80  N.  Y.  302. 

While  property  owned  by  a  municipality  for  public  purposes  is 
exempt  from  taxation,  it  is  liable,  however,  to  be  assessed  for  local 
improvements. 

Judge  Earl,  in  Roosevelt  Hospital  v.  May  or ^  etc,  of  New  York, 
84N.  Y.  114,  says: 

"The  exemption  claimed  finds  no  sanction  in  the  general  legis- 
lation of  the  state  or  in  public  policy.  All  colleges,  churches, 
seminaries  of  learning,  courthouses,  jails,  schoolhouses,  and  even 
the  lands  of  the  state,  unless  by  appropriate  words  specially  ex- 
empted, are  liable  to  be  assessed  for  local  improvements." 

The  public  streets  of  the  city  of  Buffalo  in  no  sense  can  be  re- 

farded  as  the  property  of  the  city,  like  schoolhouses  and  the  city 
all  and  other  public  buildings  in  which  the  title  to  the  land  vests 
in  the  city  and  may  be  sold  and  conveyed  by  the  city  authorities. 
The  municipal  authorities  would  have  no  power  to  alienate  their 
streets,  or  to  devote  them  to  uses  inconsistent  with  the  rights  of 
the  general  public  and  the  abutting  land  owners,  unless  expressly 
authorized  by  the  legislature.  The  opening  of  Bailey  avenue  may 
have  added  to  the  convenience  of  the  owners  and  occupants  of 
houses  and  lots  on  the  connecting  streets,  and  may  have  increased 
their  value.  If  it  did,  that  fact  was  taken  into  consideration,  no 
doubt,  by  the  assessors  who  were  charged  with  the  duty  of  ascer- 
taining the  property  benefited  by  the  improvement  It  seems  to 
me  that  the  assessment  must  be  limited  to  the  houses  and  lots 
benefited  by  the  improvement,  and  that  no  legal  assessment  could 
be  imposed  upon  the  public  streets.  People  ex  rel  Davidson  v. 
Gilon,  126  K  Y.  148;  37  St  Rep.  17. 

It  is  also  contended  by  the  appellant  that  there  were  certain 
strips  of  land  owned  by  private  individuals  that  were  not  assessed, 
for  the  reason  that  the  assessors  recognized  them  as  public  streets. 
This  contention,  in  my  judgment,  has  no  real  foundation  to  rest 
upon.  The  presumption  is  that  public  officers  perform  their  duty. 
It  the  streets  are  not  included  in  the  assessment  rolls,  the  presump- 
tion is  that  they  were  public  highways,  and  exempt  from  assess- 
ment The  burden  was  on  the  plaintiffs  to  overcome  this  presump- 
tion. In  re  Hebrew  Orphan  Asylum,  70  N.  Y.  476.  The  prin- 
cipal question  to  be  considered  upon  this  point  is  whether  the 
strips  of  land  in  dispute  have  been  dedicated  by  the  owners  to  the 
use  of  the  public  travel,  and  whether  they  have  been  accepted  by 
the  city  for  that  purpose.  The  learned  judge  before  whom  this 
case  was  tried  found  that  the  assessment  roll  showed  that  all  the 
lands  benefited  by  the  improvement,  as  ascertained  by  the  asses- 
sors, were  included  in  the  assessment,  except  public  streets,  or 
what  appeared  to  be  such  upon  the  maps  of  the  proper  depart- 
ments of  the  city  government,  to  which  the  assessors  referred  to 
ascertain  the  streets  of  the  city,  and  that  it  «was  not  established 
upon  the  trial  that  any  lands  were  excluded  from  the  assessment 
that  should  not  have  oeen. 

Dill.  Mnn.  C!orp.  section  628,  lays  down  the  rule: 

"  That  deilications  of  land  to  the  use  of  public  §tj§§|^y^0i§y/,^le 
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divided  into  two  classes;  first,  statutory  dedications;  second, 
common-law  dedications.  Statutory  dedications  can  be  made 
only  by  pursuing  substantially  the  course  prescribed  by  the  par- 
ticular statute;  and,  where  the  statutory  requirements  have  been 
pursuea,  it  dispenses  with  any  assent  on  the  part  of  the  public, 
and  in  this  respect  it  differs  from  a  common-law  dedication.  But 
the  rule  is  well  settled  that  an  incomplete  or  defective  statutory 
dedication  will,  when  accepted  by  the  public,  or  when  rights  are 
acquired  under  it  bj  third  persons,  operate  in  favor  of  the  public, 
and  has  as  much  binding  force  as  a  common-law  dedication  by 
the  owner.  To  establish  a  common-law  dedication,  it  is  not  es- 
sential that  the  legal  title  should  pass  from  the  owner  to  the  mu- 
nicipality. All  that  is  required  is  the  assent  of  the  owner  of  the 
soil  that  it  may  be  used  by  the  public  as  a  public  street, 
and  the  acceptance  of  such  dedication  by  the  municipality 
for  the  public.' 

Flack  V.  Village  of  Green  Island,  122  N.  Y.  107;  83  St.  Eep.  339. 

It  was  also  held  in  (hok  v.  Harris,  61  N.  Y.  448-454,  that  no 
particular  length  of  time  is  essential  to  make  a  dedication  valid 
and  irrevocable.  It  must  appear  that  the  owner  of  the  soil  in- 
tended to  dedicate  it  for  a  public  highway,  and  that  it  was  ac- 
cepted by  the  public. 

Upon  the  question  of  acceptance,  and  the  sufficiency  of  the  evi- 
dence to  establish  it.  Judge  Dillon,  in  his  excellent  work  on 
Municipal  Corporations  (sections  636,  640),  says  that : 

"  Where  a  plat  is  made  and  recorded,  the  requisite  intention  is 
generally  undisputable,  but  the  intention  may  also  be  established 
by  parol  evidence  of  the  acts  or  declarations  which  show  an  as- 
sent on  the  part  of  the  owner  of  the  land  that  the  land  should  be 
used  for  public  purposes."  "  A  sale  of  lots  with  reference  to  such 
plat,  or  describing  lots  as  bounded  by  streets,  will  amount  to  an 
immediate  and  irrevocable  dedication  of  the  latter,  binding  upon 
both  vendor  and  vendea" 

People  V.  Loehfelm,  102  N.  Y.  1 ;  Pomfrey  v.  Village  of  Sara- 
toga Springs,  104  id.  459 ;  5  St  Rep.  802. 

Acceptance  may  be  express  and  appear  of  record,  or  it  may  be 
implied  from  repairs  made  and  ordered,  or  knowingly  paid  for  by 
the  municipality  which  has  the  legal  anthority  to  adopt  the  street 
or  highway,  or  from  longer  use  by  the  public.  It  seems  t<>  me 
that  the  evidence  clearly  establishes  that  the  so-called  "  streets"  in 
question  have  been  dedicated  by  the  owners  of  the  soil  to  the  city 
for  highway  purposes.  Maps  were  made  and  certified  to  by  the 
chief  engineer  of  the  department  of  public  works,  and  filed  in  the 
assessors*  office,  and  registered  in  the  city  clerk*s  office,  showing 
the  plots  of  land  that  had  been  subdivided  and  laid  out  into  city 
lots,  including  the  streets  in  question,  and  their  names,  width  and 
constructions  with  other  streets.  It  also  appears  that  the  city 
recognized  them  as  streets  bv  putting  in  water  and  hydrants,  and 
constructing  sidewalks,  and  grading  some  of  the  streets.  It  is 
plain  from  these  ^facts  that  the  strips  of  land  in  question  were  duly 
laid  out  and  dedicated  Hy  the  owners  of  the  soil  to  the  municipal- 
ity for  public  streets,  and  that  they  were  accepted  by  the  public. 
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It  would  be  a 'violation  of  good  faith  to  the  public,  and  those  who 
have  purchased  lots  and  acquired  vested  interests  with  a  view 
to  the  benefit  and  use  of  these  streets,  to  permit  the  original  own- 
ers or  the  municipality  to  contend  that  they  had  not  been  dedi- 
cated to  the  public  use.  We  must  therefore  bold  that  tbej  were 
exempt  from  taxation  or  assessment  of  any  kind,  and  that  the  as- 
sessors, acting  under  the  authority  delegated  to  them  by  the  city 
charter,  had  no  legal  right  to  assess  them  for  the  improvement  of 
Bailey  avenua 

The  fourth  point  raised  by  the  appellant  is  that  the  assessment 
roll  was  not  confirmed  within  a  year  after  the  confirmatioo  of  the 
report  of  the  commissioners  awarding  compensation  to  the  owners 
of  land  taken  for  the  improvement  I  am  anable  to  discover  any 
provision  of  the  city  charter  requiring  that  the  assessment  roll 
shall  be  confirmed  within  that  period.  The  provisions  of  section 
435  of  the  city  charter,  which  authorizes  the  city  to  borrow  rac'tiey 
to  pay  the  awards  if  the  roll  is  not  made  and  confirmed  witliin  a 
year,  show  conclusively  that  the  duties  imposed  by  the  common 
council  in  this  respect  are  not  mahdatoi:y,  but  aitnply  directory  ; 
so  that  the  omission  to  confirm  the  report  within  a  year  did  not 
invalidate  the  subsequent  proceedinga 

We  have  now  noticed  all  the  objections  raised  by  the  learned 
counsel  for^the  appellant,  and  we  do  not  think  any  of  them  fur- 
nish a  sufficient  reason  for  a  reversal  of  the  judgment. 

If  there  were  any  substantial  irregularities  in  the  proceedings 
of  the  common  council  pertaining  to  the  extension  of  Bailey  ave 
nue,  the  legislature  has  legalized  them.     Chapter  376^  Laws  189^^, 
provides  that : 

"  All  proceedings,  matters  and  things  which  were  begun  or  re- 
garding which  any  action  or  preliminary  step  have  been  taken 
by  the  city  of  Buffalo,  or  its  departments,  otBccrs,  agents  or  ser- 
vants prior  to  the  first  day  of  January,  1892,  are  hereby  ratified 
and  confirmed." 

The  resolution  of  the  common  council  authorising  the  assess- 
ment which  the  appellant  claims  is  illegal  was  adopted  on  the 
19th  of  January,  1890,  and  comes  witiiin  the  provisions  o!  the 
aforesaid  act,  which  legalized  the  irregnlarrties,  if  any^  and  the 
acts  of  the  officers,  agents  and  servants  of  the  municipality  per- 
taining to  all  proceedings  of  the  common  conncit  in  the  Bailey 
avenue  extension.  Cromwell  v.  MacLean,  123  N.  Y.  490;  34  St 
Rep.  85 ;  Tifft  v.  CUy  of  Buffalo,  82  N,  Y,  204 ;  /;*  re  Livingston, 
121  id.  98;  30  St  Rep.  772.  After  the  pfissage  of  tlie  act,  no 
taxpayer  could  successfully  resist  the  payment  of  his  tax  ou  the 
ground  of  irregularities  existing  at  the  time  of  Its  passage.  It 
was  held  in  I'erreZ  v.  Wheeler,  123  N.  Y.  76;  33  St,  Rep,  404, 
that  the  legislature  has  power  to  legalize  proceedings  to  collect 
taxes  where  the  law  has  not  been  strictly  pui-saed  in  ca&ea  where 
the  taxes  were  not  invalid  because  of  a  want  of  jarisdiction  to  im* 
pose  them,  or  where  no  constitutional  right  of  the  taxpayer  had 
oeen  violated. 

The  judgment  of  the  lower  court,  therefore,  must  be  affirmedj 
with  costa     All  concur. 


Digitized  by 


Google 


406  New  York  State  Exporter,  Vol.  70.       [Sup.Ct. 

Ezra  A.  Osborn,  Resp*t,  t;.  MoNTELAcPARKe^'ai,  App'lt. 
(dupreme  Court,  General  Term,  Second  Department,  Filed  July,  1896,^ 

Ck)BPORATIONB— MOKTQAOB. 

Where  the  stockholdere  dd^  not  object  and  no  rights  of  creditors  inter 
vene,  a  corporation  has  power  to  mortgage  its  property  to  secure  the  indi 
vidual  debt  of  one  of  its  officers. 

Appeal  from  a  judgment  rendered  in  favor  of  the  plaintiflL 
The  opinion  of  Mr.  Justice  Brown  at  soecial  term,  is  as 
follows : 

The  mortgage  in  suit  was  executed  and  delivered  to  plaintiff  on 
September  8,  1887,  by  William  C.  McDowell,  who  at  that  date 
held  the  title  to  the  mortgaged  premises,  ^he  amount  due 
thereon  is  agreed  upon  between  McDowell  and  the  plaintiff  at 
$17,000,  with  interest  from  July  1,  1894,  amounting  at  this  date 
to  $17,615.42.  The  title  to  the  land  at  the  commencement  of  this 
action  was  in  the  Montelac  Park.  None  of  the  defendants  have 
answered  except  the  defendants  Field  and  Huntington.  The  lat- 
ter defendant,  as  receiver  of  the  Greenwood  Lake  Improvement 
Company,  attacks  the  mortgage  on  the  ground  that  the  mortgaged 
premises  were,  at  the  date  of  the  mortgage,  owned  by  the  corpo- 
ration, and  that  the  mortgage  was  executed  by  McDowell  as 
S resident  thereof,  without  authority,  and  to  secure  his  individual 
ebt  It  appeal's  that  prior  to  1884  the  Greenwood  Lake  Im- 
provement Company  had  the  title  to  the  land.  McDowell  was 
its  president,  and  the  plaintiff  was  its  treasurer.  McDowell  indi- 
vidually was  indebted  to  the  plaintiff,  and  by  three  separate  deeds 
the  land  was  conveyed  to  the  plaintiff  as  security  for  the  debt  due 
to  him  from  McDowell.  On  September  8, 1887,  the  property  was 
conveyed  to  McDowell,  and  he  thereupon  executed  the  mortgage 
in  suit  In  February,  1888,  McDowell  conveyed  the  land  to  the 
improvement  company.  This  deed  was  made  "subject  to  two 
certain  mortgages.  In  November,  1888,  the  property  was  con- 
veyed by  the  improvement  company  to  Frank  Osborn,  subject  to 
the  mortgage  in  suit  Subsequently  the  company  was  reinvested 
with  the  title,  and  on  December  19th  it  was  conveyed  to  Sherman 
W.  Knevals,  who  thereafter  conveyed  it  to  the  Montelac  Park,  sub- 
ject to  the  mortgage.  Neither  the  Montelac  Park,  nor  the  improve- 
ment company  nor  any  stockholder  or  creditor  of  the  latter  corpo- 
ration, questions  the  validity  of  the  mortgage,  and  the  sole  ques- 
tion before  the  court  is  whether  the  defendant  Huntington,  as 
receiver,  may  assail  the  validity  of  the  mortgage  upon  the  ground 
that  it  was  given  to  secure  an  individual  debt  of  the  president  of 
the  improvement  company.  I  am  of  the  opinion  that  the  court 
bad  no  jurisdiction  to  decree  the  dissolution  of  the  improvement 
company  in  the  suit  in  whicli  Huntington  was  appointed  receiver, 
the  judgment  roll  in  whicli  was  introduced  in  evidence.  The 
power'  of  the  court  to  dissolve  a  corporation  depends  entirely 
upon  statute.  The  cases  in  which  such  an  action  can  be  main- 
tained are  set  forth  in  section  1785  of  the  Code  of  Civil  Procedure, 
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and  the  persons  who  can  maintain  such  an  action  are  stated  in 
section  1786. 

The  complaint  in  Field's  suit,  so  far  as  it  applied  to  an  action 
to  dissolve  the  corporation,  was  defective  in  every  particular  re- 

Juired  by  the  statute.  Field  himself  could  not  maintain  a  isait  to 
issolve  the  corporation,  and  there  were  no  allegations  of  facts  in 
the  complaipt  such  as  required  by  section  1786,  and  no  relief  of 
that  kind  was  prayed  for.  The  court  had  no  general  jurisdiction 
on  the  dissolution  of  the  corporation.  Its  power  in  tb^it  respect 
was  derived  solely  from  the  statute,  and,  unless  the  complaint 
showed  the  jurisdictional  facts,  it  had  no  power  to  act^  and  its 
decree,  was  void.  I  must  assume,  therefore,  that  the  corpomtion 
still  exists.  The  judgment  in  Field's  action  may  be  treated  as 
valid  to  sequestrate  the  property  of  the  corporation,  but  so  far  as 
it  purports  to  dissolve  the  corporation,  it  is  a  nullity. 

There  was  nothing  malum  in  se  or  malum  prohilntam  in  the  act 
of  the  corporation  in  loaning  its  credit  to  McDowell,  or  in  mort- 
gaging its  property  for  his  debt  The  stockholders  are  the  equit- 
able owners  of  the  corporate  property,  and,  if  they  do  not  object^ 
and  no  rights  of  creditors  intervene,  there  can  be  no  legal  objeetion 
to  the  mortgaga  In  this  case  neither  corporation  norstockboldeiB 
question  the  morteaga  The  defendant  Huntington  does  not  repre- 
sent stockholders,  but  creditors  only.  He  is  a  receiver  to  seques- 
trate the  corporate  property,  and  apply  it  to  the  payment  of  the 
corporate  debts.  But  it  is  not  shown  that  there  is  any  present 
creditor  who  was  such  at  the  time  the  mortgage  was  given.  There 
is  no  proof  as  to  the  origin  of  Field's  debt  It  appears  from  the 
judgment  roll  in  the  sequestration  suit  that  he  recovered  a  judg- 
ment against  the  company  in  December,  1892,  but  beyond  the 
fact  of  his  being  a  creditor  at  that  time  the  court  has  no  informa- 
tion before  it  My  conclusion,  therefore,  is,  that  the  validity  of 
the  mortgage  has  not  been  impeached,  and  the  plaintiff  munt  have 
judgment  of  foreclosure  in  the  usual  form. 

Huncis  LaujUm^  for  app'lts ;  Eldon  Bisbee^  for  resp't 

No  opinion.  Judgment  affirmed,  with  costs,  on  opinion  of  trial 
judga 


Jacob   F.  Fbanzsn,  as  Assignee,  eta,  Resp't,  v.  Fredeeiok 
Zimmer,  App'lt 

(Supreme  (hurt,  OenercU  Term,  Fifth  Department,  Filed  October  W,  IS95,} 

1.  EVIDENCB — ComfON  LAW. 

Where  a  party  relies  upon  the  fact  that  some  general  rule  of  the  com- 
mon law  is  in  force  in  another  state,  he  need  not  give  any  proof  of  that 
fact,  for  the  reason  that  the  court  will  presume  the  law  of  n  sister  stale 
to  be  the  same  as  its  own  law,  and  to  be  in  its  main  outlines  ibo  eammoo 
law.     * 

3.  Corporation— Foreign— Assignment  por  creditors. 

An  insolvent  corporation  could  at  common  law  make  a  generiil  assign^ 
ment  in  trust  to  an  asvsignee  for  the  benefit  of  its  creditors. 
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8.  Same. 

A  voluntarj  assignment  by  a  debtor  residing  in  another  state  or  country, 
valid  by  the  laws  of  his  domicile  and  not  invalidated  by  any  law  of  this 
state,  operates  as  an  assignment  of  the  debtor's  property  situate  in  this 
state. 

4.  Sake— CoMiTT  between  states. 

Courts  of  justice  in  one  state  will,  out  of  comity,  eiriforce  the  law  of 
another  state,  when  by  such  enforcement  they  will  not  violate  their  own 
laws  or  inflict  an  injury  on  some  one  of  their  own  citizens. 

6.  Samb— Presumption. 

Where  an  agent  of  a  tcfreipi  insurance  company  makes  contracts  and 
issues  policies  of  insurance  without  any  objection  on  the  part  of  Uie  state 
authorities,  the  court  will  presume  that  the  company  has  complied  wi^ 
the  requirements  of  our  laws  as  to  its  authority  to  transact  business  in  this 
state. 

6.  Sake— Estoppel. 

In  such  case,  the  agent,  by  his  own  conduct,  is  estopped  from  claiming 
that  his  acts  are  illegal,  and  he  cannot  raise  such  objection  for  the  purpose 
of  shielding  himself  from  his  contract  obligations. 

7.  Same — Revocation  op  agency. 

The  principal,  in  whose  behalf  an  act  is  done,  must  be  in  existence  at 
the  time  the  act  is  performed. 

8.  Sams. 

The  agent  of  an  insurance  company,  whose  authority  has  been  revoked 
by  the  company's  executing  an  assignment  for  the  lieneflt  of  creditor's, 
has  no  authority  thereafter  to  cancel  policies  and  pav  rebates  on  premiums, 
and  cannot  set  off  sebates  so  paid  against  a  claim  by  the  assignee  for 
premiums  collected. 

Appeal  from  a  judgment  of  the  county  coort,  reversing  a 
judgment  of  the  municipal  court  of  the  city  of  Rochester  in  favor 
of  defendant 

H  R  Halbckj  for  app'lt ;  John  M  Murphy^  for  resp*t 

Davy,  J.  — The  plaintiff,  as  assignee  of  the  St.  Paul  German 
Insurance  Company,  of  St  Paul,  Minn.,  brings  this  action  to 
recover  $399  from  the  defendant,  which  he,  as  agent  of  the  as- 
signor, has  collected  on  policies  of  insurance  issued  by  the  com- 
pany. It  appears  from  the  evidence  that  in  1890  the  defendant 
was  appointed  agent  of  said  insurance  company,  and  continued  to 
act  in  that  capacity  until  April,  1892,  when  the  company  made  a 
general  assignment  to  the  plaintiff  for  the  benefit  of  its  creditors. 
The  defendant,  during  the  months  of  December,  1891,  and  Janu- 
ary and  February,  1892,  issued  policies  of  insurance  for  said  com- 
pany to  various  persons  in  the  vicinity  of  Rochester,  N.  Y., 
amounting  to  over  $100,000,  and  received  $873.50  as  premiums 
on  said  policies,  out  of  which  sum  he  was  entitled  to  retain  twenty 
per  cent  for  commissions,  and  a  small  sum  which  he  had  advanced 
for  the  company,  leaving  in  his  hands  nt  the  time  of  jhe  assign- 
ment $399  due  the  insolvent  corporation.  The  action  was  tried 
in  the  municipal  court  of  the  city  of  Rochester  before  a  jury,  who 
rendered  a  verdict  for  the  defendant  An  appeal  was  taken  tc> 
the  county  court,  and  the  judgment  of  the  lower  court  was 
reversed. 
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The  learned  counsel  for  the  appellant  contends  that  the  plaint- 
iff cannot  maintain  this  action,  for  the  reason  that  there  was  no 
proof  given  upon  the  trial  of  the  statute  laws  of  Minnesota  under 
which  the  assignment  was  made,  and  for  that  reason  alone  the  jury 
was  justified  in  finding  a  verdict  for  the  defendant  He  also  con- 
tends that,  even  if  the  action  could  be  maintained,  the  amounts 
which  the  defendant  paid  out  for  rebates  were  properly  allowed 
by  the  courts  as  an  omet  to  the  plaintiff's  claim.  The  defendant, 
in  his  answer,  admits  the  incorporation  of  the  insurance  company, 
and  that  he  acted  as  its  agent  and  issued  policies  and  received  the 
sum  of  $873.50  for  premiums,  and  he  also  admits  that  he  received 
a  notice  of  the  assignment  before  he  canceled  the  policies  and  paid 
the  rebates  for  the  unearned  premiums.  He  contends,  however, 
that  he  had  no  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  whether  the  insurance  company  had  made  an  assignment 
to  the  plaintiff,  as  alleged  in  the  complaint  He  also  sets  up  a 
counterclaim  of  $800.74,  for  the  unearned  premiums  assigned  to 
him  by  the  holders  of  said  policies.  Under  the  admissions  in  the 
answer,  the  plaintiff  was  only  required  to  show  upon  the  trial  that 
the  insolvent  corporation  had  made  a  general  assignment  to  him 
for  the  benefit  of  its  creditors.  That  was  done  by  the  introduc- 
tion of  an  exemplified  copy  of  the  deed  of  assignment,  duly  au- 
thenticated, as  required  by  section  947  and  962  of  the  Coae  of 
Civil  Procedure.  The  plaintiff,  not  willing  to  rest  his  case  upon 
this  evidence  and  the  admissions  in  the  answer,  called  the  defend- 
ant as  a  witness,  who  testified  that,  shortly  after  he  received  notice 
of  the  assignment,  he  proceeded  to  call  in  all  outstanding  policies 
which  he  had  issued  for  ^he  company,  and  canceled  them,  and 
allowed  rebates  for  the  unearned  premiums,  for  which  he  took 
assignments,  and  filed  them  with  the  assignee  as  claim  against  the 
insolvent  corporation. 

We  have  a  right  to  assume,  in  the  absence  of  proof  to  the  con-  ^ 
trary,  that  the  common  law  prevails  in  the  state  of  Minnesota.  It 
has  been  held  that,  where  a  party  relies  upon  the  fact  that  some 
general  rule  of  the  common  law  is  in  force  in  another  state  he, 
need  not  give  any  proof  of  that  fact,  for  the  reason  that  the  court 
will  presume  the  law  of  a  sister  state  to  be  the  same  as  its 
own  law,  and  to  be  in  its  main  outlines  the  common  law.  Holmes 
V.  Broughton,  10  Wend.  75;  Savage  v.  aNeil,  44  N.  Y.  298. 
Judge  Peckham,  in  Vanderpoel  v.  Qorman,  140  N.  Y.  568 ;  56 
St  Sep.  503,  says:  **  There  can  be  no  doubt  that  an  insolvent 
corporation  could  at  common  law  make  a  general  assignment  in 
trust  to  an  assignee  for  the  benefit  of  his  creditora"  The  learned 
judge  says :  "  We  cannot  presume  that  the  common  law  in  another 
state  has  been  altered  without  some  proof  to  that  effect"  The 
defendant  offered  no  evidence  upon  the  trial  showing  that  the 
common-law  rule  pertaining  to  voluntary  assignment  for  the  bene- 
fit of  creditors  did  not  prevail  in  the  state  of  Minnesota.  As  the 
common  law  permits  such  an  assignment,  and  it  is  not  in  conflict 
with  any  law  of  this  state  or  against  public  policy,  we  must  there- 
fore recognize  its  validity.  In  the  case  of  Ockerman  v.  Cross^  54 
St.  Rep., Vol.  LXX.        52 
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N.  Y.  29,  the  court  held  that  "  a  voluntary  assignment  by  a  debtor 
i-esiding  in  another  state  or  country,  valid  by  the  laws  of  his  dom- 
icile, and  not  invalidated  by  any  law  of  this  state,  operates  as  an 
assignment  of  the  deV)tor  s  property  situate  in  this  state.**  Warner 
y.  Jaffray,  96  K  Y.  248. 

This  is  not  an  assignment  that  comes  in  conflict  with  the  claims 
of  domestic  creditors.  It  is  a  question  between  the  defendant, 
who,  as  agent,  has  funds  in  his  possession  belonging  to  the  assignee, 
which  he  refuses  to  turn  over  to  him  because,  as  he  contends, 
there  is  no  law  authorizing  the  assignee  to  maintain  this  action. 
I  am  not  aware  of  any  rule  of  public  policy  that  requires  the 
courts  of  this  state  to  protect  him  in  his  unlawful  effort  to  retain 
that  which  does  not  belong  to  him.  The  Minnesota  assignment 
vested  in  the  plaintiff  all  the  personal  property  belonging  to  the 
assignor  located  in  this  state ;  just  as  effectually  as  if  it  was  located 
in  the  state  of  Minnesota;  and,  for  the  purpose  of  obtaining  pos- 
session of  it,  he  is  entitled,  under  the  rule  of  comity  between  the 
states,  to  prosecute  such  legal  proceedings  and  suits  as  may  be 
necessary  to  collect  the  debts  and  recover  the  trust  property.  The 
term  "comity,"  as  defined  in  Bouvier's  Law  Dictionary,  is  "court- 
-esy ;  a  disposition  to  accommodata  Courts  of  justice  in  one  state 
will,  out  of  comity,  enforce  the  law  of  another  state,  when  by  such 
enforcement  they  will  not  violate  their  own  laws  or  inflict  an  in- 
jury on  some  one  of  their  own  citizens."  This  rule  contributes 
largely  to  produce  friendly  intercouse  between  the  states  and  in- 
<Jividuala  It  permits  them  to  sue  in  each  other's  courts,  and  to 
travel  and  transact  all  kinds  of  business  in  each  other's  territory, 
'  when  they  are  not  prevented  by  some  positive  law  of  the  state. 

Judge  Denio,  in  Petersen  v.  Bank^  32  N.  Y.  21,  in  discussing 
the  rules  of  comity  between  the  states,  says : 

"The  titles  of  foreign  statutory  assignees  are  recognized  and 
enforced  here  when  they  can  be  without  injustice  to  our  own 
citizens,  and  without  prejudice  to  the  rights  of  creditors  pursuing 
their  remedies  here  under  our  statutes;  provided,  also,  that  such 
titles  are  not  in  conflict  with  the  laws  of  public  policy  of  our  stata" 

The  learned  counsel  for  the  appellant  also  contends  that  this 
action  cannot  be  maintained  for  the  reason  that  no  proof  was  given 
upon  the  trial  that  the  company  had  a  right  to  transact  business 
in  this  state.  It  appears  that  the  defendant,  as  agent  of  the  cor- 
poration, made  contracts  and  issued  policies  of  insurance  without 
any  objection  on  the  part  of  the  state  authoritiea  We  must,  there- 
fore, assume  that  the  corporation  has  complied  with  the  require- 
ments of  our  laws  as  to  its  authority  to  transact  business  in  this 
state.  The  defendant,  by  his  own  conduct,  is  estopped  from 
claiming  that  his  acts  are  illegal.  It  would  be  contrary  to  the 
rules  of  equity  and  justice  to  permit  him  to  raise  that  objection 
for  the  purpose  of  shielding  himself  from  his  contract  obligatiooa 

The  appellant's  counterclaim,  in  my  judgment,  is  not  available. 
His  agency  was  not  coupled  with  any  interest  He  was  in  no  re- 
s|)ect  personally  obligated  to  cancel  the  policies  and  pay  the 
holders  thereof  the  unearned  premiums.  His  authority  to  act  as 
agent  ceased  when  the  assignment  took  effect     He  knew  when 
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he  canceled  the  policies  and  paid  the  rebates  that  the  corpora- 
tion had  ceased  to  exist  for  the  transaction  of  business.  The  rule 
is  well  settled  that  the  principal  in  whose  behalf  the  act  was  done 
must  be  in  existence  at  the  time  the  act  was  performed.  The 
assignment^  therefore,  which  was  for  the  benefit  of  creditors, 
operated  as  a  revocation  of  the  agency. 

In  the  case  of  Fera  v.  Wickham,  135  N.  Y.  229 ;  47  St  Rep. 
866,  Judge  Gray  says : 

"  The  right  of  set-off  must  attach  at  the  time  of  the  making  of 
the  assignment  It  cannot  arise  afterwards,  for  the  reason  that 
the  claim  in  favor  of  the  estate  has  passed  to  the  assignee,  and  to 
allow  a  set-off  would  be  to  the  prejudice  of  other  creditors" 

The  judgment,  therefore,  of  the  county  court,  reversing  the 
judgment  of  the  municipal  court,  must  be  afllrmed,  with  costs 
against  the  appellant 

Judgment  affirmed,  with  costs. 

All  concur. 


Edwin  Smith,  as  Executor,  et  al,  App'lts,  v.  Mary  A.  Chase 

et  a2L,  Besp'ts. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895,) 

1.  EjBCPMiurT— Title.  v 

A  power  of  sale  in  an  executor  for  the  purpose  of  distribution  does 
not  vest  him  with  title  to  the  real  estate,  nor  enable  him  to  bring  eject- 
ment for  its  recovery. 

2l  8axb. 

In  such  a  case,  the  statute  expressly  provides  that  the  title  to  the  real 
estate  shall  descend  to  the  heiiB  at  law,  subject  to  the  execution  of  the 
power  of  sale. 

8.  Sams. 

In  an  action  of  ejectment,  It  is  only  Wal  rights  of  the  parties,  as  dis- 
tinguished from  their  equitable  rights,  that  are  to  be  considered,  and 
the  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his  own  title. 

4.  Dbed— Construction. 

Where  a  decedent  transfers  the  fee  to  certain  premises,  but  reserves  the 
use  thereof  during  life,  and  tlie  power  to  sell  the  property,  if  necessary, 
and  provides  that,  in  the  event  that  the  power  of  sale  is  not  executed,  the 
title  shall  remain  in  the  grantee,  the  latter  takes  a  f ee  to  Uie  land  upon 
the  decedent's  death  without  executing  the  power. 

Appeal  from  a  judgment  in  favor  of  defendants. 
WiOiam  H,  Henderson,  for  app'lt ;   Oeorge  Cole,  for  resp'ts. 

Davy,  J. — This  is  an  action  of  ejectment  to  recover  posses- 
sion of  a  house  and  lot  situate  in  the  village  of  Salamanca,  in  the 
county  of  Cattaraugus,  brought  by  the  plaintiff,  as  executor  of 
the  will  of  Eliza  A.  Evans,  deceased.  The  appellant  contends 
that  Mra  Evans  died  seised  of  an  estate  in  fee  simple  in  the  house 
and  lot  referred  to,  and  that  the  power  of  sale,  as  well  as  the  title 
to  the  premises,  became  vested  in  him  by  virtue  of  the  provisions 
of  her  will  It  appears  from  the  evidence  that  the  testatrix  died 
in  February,  1887,  leaving  five  children,  of  whom  the  defendant 
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Mary  A.  Chase  is  one,  and  also  leaving  a  last  will  and  testament 
in  which  she  named  the  plaintiff  as  sole  executor.  It  also  ap- 
pears  that,  in  1874,  the  testatrix  assigned  the  property  in  ques- 
tion to  her  daughter,  Mary  A,  Chase,  reserving,  however,  the 
right  to  occupy  it  with  her  husband  during  their  lifetimes.  In 
1876,  Mrs.  Evans  and  her  husband  releasea  and  surrendered  to 
Mrs.  Chase  the  right  to  occupy  the  house  and  lot  Thereafter, 
and  in  the  year  1877,  Mra  Chase  executed  and  delivered  to  her 
mother  an  instrument  in  writing,  of  which  the  following  is  a 
copy :  "  For  value  received,  I  hereby  sell,  assign,  set  over  and 
transfer  to  Eliza  A.  Evans,  of  Salamanca,  N.  i .,  all  my  right, 
title  and  interest  in  and  to  the  within  lease,  and  all  buildings 
situate  thereon,  with  all  the  advantages  to  be  derived  therefrom." 
And  contemporaneously  therewith,  and  as  a  part  of  the  same 
transaction,  and  in  consideration  of  the  last  assignment,  Mrs. 
Evans  gave  back  an  instrument  in  writing,  in  which  she  assigned 
and  transferred  to  Mrs.  Chase  the  same  premises,  reserving  and 
retaining,  however,  the  use  of  the  same  for  her  benefit,  use,  and 
support  during  her  lifetime,  and  reserving  the  right  to  rent,  or  to 
sell  and  dispose  of,  the  same,  at  her  option,  and  in  the  event  that 
the  avails  arising  from  the  sale  of  the  premises  were  not  used  by 
her  during  her  lifetime,  then  it  should  belong  to  Mra  Chase. 
After  Mrs.  Evans*  death,  which  was  in  February,  1887,  the 
plaintiff  leased  the  premises  in  controversy  for  a  short  time,  but 
when  they  became  vacant  Mrs.  Chase  took  possession  of  them, 
and  refused  to  vacate  or  remove  therefrom,  for  the  reason,  as  she 
contends,  they  belong  to  her  under  the  contracts  made  between 
her  and  her  mother  of  July,  1877. 

If  we  were  to  assume  that  the  title  to  the  premises  was  in  Mr& 
Evans  at  the  time  of  her  death,  we  do  not  see,  even  then,  how  the 
plaintiff  can  maintain  this  action.  The  provisions  of  the  will,  so 
far  as  it  bears  upon  the  question  under  discussion,  are  contained 
in  the  first  and  second  paragraphs,  which  read  substantially  as 
follows : 

"  I  give  my  parlor  furniture,  the  same  that  I  had  of  Lieozone 
Evans,  to  my  daughter  Mary  A.  Chase,  wife  of  Mortimer  Chase, 
of  Salamanca-  I  direct  my  executor  to  sell  and  turn  into  money 
my  house  and  lot  on  State  street  in  said  village  of  Salamanca, 
and  also  all  the  personal  property  and  household  furniture  that  I 
may  have  at  the  time  of  my  death,  excepting  the  parlor  furniture 
above  stated. 

"Second.  I  give  and  bequeath,  equally,  to  my  five  children, 
all  my  property,  namely,  the  proceeds  of  the  sale  of  the  said  bouse 
and  lot,  also  the  proceeds  of  the  sale  of  my  personal  property,  also 
the  money  I  have  in  the  bank  at  the  time  of  my  death,  or  in  notes 
or  other  security." 

It  is  apparent  from  the  provisions  of  this  will  that  no  trust  estate 
in  the  house  and  lot  in  question  was  vested  in  the  plaintiff  as  exec- 
utor. The  main  purpose  of  the  testatrix,  as  appears  from  the 
context  of  the  will,  was  to  give  her  estate,  remaining  after  payment 
of  her  debts,  equally  to  her  five  children.  She  simply  imposed 
upon  the  executor  the  duty  of  selling  the  property  and   making 
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the  division.  It  has  been  repeatedly  held  that  a  power  of  sale  ia 
the  executor  for  the  purpose  of  distribution  does  not  vest  him  with 
title  to  the  real  estate.  The  provisions  of  the  will  do  not  create  a 
valid  express  trust  under  the  statute.  The  power  conferred  might 
be  exercised  as  a  power  in  trust  But,  in  such  a  case,  the  statute 
expressly  provides  that  the  title  to  the  real  estate  shall  descend  to 
the  heirs  at  law,  subject  to  the  execution  of  the  power  of  sala  1 
Rev.  St  p.  728,  §§  65,  58,  59.  The  language  of  the  will  shows 
cleady  that  the  testatrix  did  not  even  intend  to  create  a  trust 
There  was  no  valid  devise  of  the  house  and  lot  to  the  executor,  or 
to  any  other  person.     Cooke  v.  Plait^  98  N.  Y.  85. 

It  is  an  elementary  rule,  in  an  action  of  ejectment,  that  it  is  only 
the  legal  rights  of  the  parties,  as  distinguished  from  their  equitable 
rights,  that  are  to  be  considered,  and  the  plaintiflE  must  recover,  if 
at  all,  upon  the  strength  of  his  own  title.  It  was  incumbent  upon 
the  trial  that  he  had  the  title,  either  absolutely  or  in  trust,  and  that 
he  was  entitled  to  the  possession  of  the  premises  at  the  commence- 
ment of  the  suit  The  title  to  the  premises  must  be  in  somebody, 
and  if  not  in  Mrs.  Chase,  under  the  assignment  from  her  mother, 
then  it  must  vest  in  the  heirs  of  the  testatrix,  and  they  alone  have 
a  right  to  the  property,  and  the  exclusive  rights  to  maintain  an 
action  in  ejectment  for  its  possessioa  The  writing  under  which 
Mrs.  Chase  claims  title  to  the  premises  has  received  a  construction 
by  this  court  in  another  action  between  the  same  parties,  reported 
in  50  St  Bep.  915.  In  that  action  the  plaintifiE,  as  executor,  sought 
to  foreclose  a  mortgg^e  executed  by  the  defendant,  Mary  A.  Chase, 
to  the  testatrix.  Mrs.  Chase  contested  the  foreclosure  on  the 
ground  that  the  consideration  money  for  the  mortgage  was  derived 
from  the  sale  of  a  portion  of  these  premises  in  question,  and  that, 
under  the  contract,  they  belonged  to  her.  The  general  term  evi- 
dently reached  the  conclusion  that  the  instrument  was  a  valid  con- 
tract Mr.  Justice  Lewis,  in  delivering  the  opinion  of  the  court, 
said  that  "It  was  the  duty  of  the  executor  to  collect  the  money 
due  upon  the  mortgage,  and  if,  after  the  settlement  of  the  estate^, 
any  of  the  money  should  be  left,  the  defendant  would  be  entitled 
to  it  under  the  contract"  The  intent  of  Mi's.  Evans,  as  expressed 
in  the  written  assignment,  is  very  plain.  She  transferred  to  Mrs. 
Chase  the  fee  to  the  premises,  but  reversed  the  use  thereof  during 
her  lifetime,  and  the  power  to  sell  the  property,  if  necessary,  but, 
in  the  event  that  the  power  of  sale  was  not  executed,  then  the  title 
should  remain  in  Mrs.  Chase.  We  are  of  the  opinion,  therefore, 
that,  under  the  two  written  instruments  referred  to,  the  fee  to  the 
premises  in  question  vested  absolutely  in  Mrs.  Chase  upon  the 
death  of  her  mother. 

The  judgment,  therefore,  should  be  affirmed,  with  costs  to  be 
paid  out  of  the  estate  of  the  testatrix. 

Alltx)ncur. 

Judgment  affirmed 
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Winifred  J.  Mulry,  Individual,  and  as  Testamentary  Trustee, 
eta,  Applt,  V.  William  P.  Mulry  ei  oL,  Resp^ta 

(Supreme  Court,  Gensral  Term,  First  Department,  Filed  October  18, 1896,) 

1.  Trusts— Appointmknt. 

Where  a  trust  is  attempted  to  be  created,  and  the  beneficiary,  who  is  en- 
titled  to  the  beneficial  interest  in  the  trust,  is  created  a  trustee,  no  trust  is, 
in  effect,  created,  but  the  person  named  as  trustee  and  beneficiary  takes 
the  entire  estate ;  but,  where  others  are  interested  as  beneficisries  beside 
the  trustee,  a  valid  trust  will  be  created. 

2.  Samb. 

The  appointment  of  a  beneficiary  of  a  trust  as  a  subetituted  trustee  is 
valid  as  a  designation  of  a  person  to  execute  the  trust. 

8.  Wills— Suspension  of  poweb  of  alienation. 

Where  a  testator  devises  his  estate  to  trustees  in  two  equal  shares,  to  ptay 
one-third  of  the  income  of  each  share  to  his  wife,  and  two-thirds  of  the  in- 
come to  his  son  and  daughter  respectively  for  life,  and  directs  that,  on  the 
death  of  either  the  son  or  the  daughter,  the  whole  share  of  the  one  dying 
should  be  held  in  trust  for  the  other,  the  power  of  alienation  is  suspended 
longer  than  two  lives. 

4.  Same. 

Though  the  provision  in  the  will  whereby,  on  the  death  of  one  of  the 
children,  the  property  is  to  be  held  in  trust  for  the  surviving  child  is  void, 
it  will  not  inTn&lidate  the  other  trust  under  which  the  property  was  held 
during  the  lifetime  of  the  two  children. 

Appeal  from  a  judgment,  entered  in  favor  of  the  defendants. 
The  opinion  of  Mr.  Justice  Ingraham  at  special  term  is  as  fol- 
lows : 

This  action  appears  to  have  been  brought  for  the  purpose  of 
having  a  judicial  determination  as  to  the  powers  and  duties  of  the 
plaintiflE  under  the  order  designating  her  as  trustee  under  the  trust 
declared  iti  and  created  by  the  last  will  and  testament  and  codicil 
thereto  annexed  of  William  Mulry,  deceased.  All  the  facts  alleged 
in  the  complaint  having  been  admitted  by  the  answer,  the  action 
was  submitted  upon  briefs  furnished  by  the  counsel  for  the  plaint- 
iflE and  the  guardian  ad  litem  for  the  defendants.  Several  questions 
are  presented  which  are  not  argued  by  the  briefs  submitted.  It  i.s^ 
proper  at  this  time  to  pass  upon  one  or  two  of  the  questions  raised, 
as  tne  contingency  which  vrill  require  an  answer  t6  the  others  maj 
never  happen.  In  the  present  condition  of  the  authorities  in  this 
state,  there  seems  to  be  some  doubt  as  to  the  right  of  the  court  to 
appoint  as  a  substituted  trustee  the  beneficiary  of  the  trust  It 
has  been  held  by  the  court  of  appeals  that,  where  a  trufit  is  at- 
tempted to  be  created,  and  the  beneficiary,  who  is  entitled  to  the 
beneficial  interest  in  the  trust,  is  created  a  trusteCj^  io  trust  is,  in 
effect,  created,  but  that  the  person  named  as  trustee  and  bene- 
ficiary takes  the  entire  estatie.  See  Woodward  v.  JameSy  ll-t 
N.  Y.  866 ;  26  St  Rep.  147 ;  Greene  v.  Greene,  t26  N.  Y. 
512 ;  86  St  Rep.  80.  It  apnears,  however,  that  where  others 
are  interested  as  beneficiaries  oesides  the  trustee,  a  valid  trust 
would  be  created.  Thus  in  Woodard  v.  James,  supra^  the  court 
says:  **If,  then  it  be  granted  that,  as  to  her  half  of  the  income,  the 
widow  was  not  a  trustee,  and  took  what  was  given  her  by  a  direct 
legal  right  it  does  not  follow  that  her  trust  estate  in  the  <^WMS  of 
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the  property  is  in  any  manner  destroyed,  or  that  there  is  any  the 
less  a  necessity  for  its  existence.  She  can  be  trustee  for  the  heirs 
and  that  trust  ranges  over  the  whole  estate  for  the  purpose  of  its 
management  and  disposition."  In  this  case,  however  none  of  the 
trustees  named  in  the  will  of  the  testator  was  a  beneficiary,  and  a 
valid  trust  was  therefore  created.  One  of  the  persons  named  to 
act  as  trustee  died  before  the  testator,  and  the  other  two  persons 
named  refused  to  qualify  as  executors  or  to  act  as  trustees,  wBere- 
upon  letterd  of  administration  with  the  will  annexed  were  issued 
to  the  widow  of  the  deceased,  who  was  a  beneficiary  of  a  portion 
of  the  income  of  the  trust  property,  and  upon  ^  subseauent  ap- 
plication to  the  court  an  order  was  granted  substituting  tne  widow 
as  trustee  of  the  trust  contained  in  the  will.      The  widow  subse- 

Juently  died,  and  upon  application  to  the  court  the  plaintiflf,  a 
aughter  of  the  deceased,  and  a  beneficiary  as  to  one-half  of  the 
trust  property,  was  substituted  as  a  trustee  in  her  place.  It  would 
appear  that  this  case  would  come  within  the  provision  of  1  Rev. 
St  p.  730  §  68,  that  upon  the  death  of  the  surviving  trustee  of 
an  express  trust,  the  trust,  if  then  dnexecuted,  shall  vest  in  the 
supreme  court,  with  all  the  powers  and  duties  of  the  original  trus- 
tee, and  shall  be  executed  by  some  person  appointed  for  that  pur- 
pose under  the  direction  of  the  court  And  this  appointment 
would  be  a  designation  under  the  provision  of  that  section  where;, 
by  the  plaintiflf  was  designated  as  the  person  to  execute  the  trust 
under  tne  direction  of  the  court  This  court  held,  at  general 
term,  in  the  case  of  People  ex  rel  Oollins  v.  Donohtie,  70  Hun,  325, 
64  St  Rep.  83,  that  an  order  of  the  court  designating  a  beneficiarv 
to  execute  the  trust  was  not  void,  and  could  not  be  attacked  col- 
laterally. The  trust,  with  all  the  powers  and  duties  of  the  orig- 
inal trustee,  is  now  vested  in  the  court,  and  it  is  to  be  executed 
under  its  direction.  It  seems  to  ^e  immaterial  to  determine 
whether  or  not  the  plaintiflE  has  the  l^al  title  to  the  real  estate,  or 
whether  it  is  in  the  neirs  at  law  of  the  testator,  or  in  the  deviseea 
What  is  clear  is  that  the  court  is  to  execute  the  trust,  and  has  de- 
signated the  plaintiff  as  its  agent  for  that  purpose. 

The  codicil  materially  changed  the  provision  of  the  will  as  to 
Ae  disposition  of  the  trust  estate.  It  is  not  difficult,  however,  to 
aacertam  just  what  the  testator  intended  by  the  execution  of  the 
codicil  By  that  codicil  he  gave  the  rest,  residue,  and  remainder 
of  his  estate  to  his  trustees,  in  two  equal  shares  or  proportions,  in 
trust  to  pay  one-third  of  the  net  income  of  one  snare  to  his 
wife,  and  the  remaining  two- thirds  of  the  net  income  of  such 
share  to  his  son,  the  defendant  William  P.  Mulry,  during  his  life ; 
and  to  pay  one-third  of  the  net  income  of  the  other  share  to  his 
wife  during  her  life,  and  the  balance  of  the  net  income  of  such 
share  to  his  daughter,  the  plaintiff,  during  her  life.  And  he  also 
gave  to  his  trustees  full  power  of  sala  No  disposition  is  made, 
by  the  codicil,  of  the  remainder  of  the  trust  estate;  but  by  the 
fourth  clause  of  the  codicil  he  provided  that,  except  so  far  as  the 
ori^nal  will  was  not  inconsistent  with  the  codicil,  the  said  will, 
and  every  part  thereof,  was  ratified  and  confirmed.  This  trust 
created  by  the  codicil  was  a  valid  trust,  and  vested  t^f  ,jbi|j|§  (^^^^ale 
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trust  estate  in  the  trustees;  and  no  trustees  having  qualified  under 
the  will,  the  trust,  I  think,  vested  in  the  supreme  court,  as  before 
stated.  The  court,  in  the  appointment  of  tne  plaintiff,  has  vested 
her  with  all  the  powers  contained  in  the  original  trust,  except  as 
to  the  power  of  sale,  and  she  is  therefore  now  in  disposition  as 
trustee  under  the  will,  whose  duty  it  is  to  rent  the  property,  and 
invest  the  personal  property,  and  receive  the  income,  rents,  and 
profits  thereof,  and  after  paying  the  necessary  taxes  and  assess- 
ments and  other  charges,  to  divide  the  net  income  into  two  parts, 
retaining  one  for  herself  and  paying  over  the  other  part  to  her 
brother,  who  is  the  other  beneficiary. 

There  is  no  provision  that  by  any  possibility  could  be  construed 
into  authority  to  pav  the  taxes  or  assessments  on  the  property  out 
of  the  principal  The  clause  in  the  original  will,  which  provided 
that  in  case  the  rents,  income,  and  profits  of  his  property  should 
not  be  sufficient  for  any  of  the  purposes  to  which  the  same  might 
be  applied  as  aforesaid,  then  the  executora  were  authorized  to  use 
such  portions  of  the  principal  as  might  be  necessary  for  such  pur- 
pose, does  not  apply  to  this  clause,  because  it  nowhere  appeared 
that  the  testator  intended  that  the  income  ahould  support  either 
of  his  children  in  any  specified  manner,  although  any  amount  of 
the  income  should  be  paid  to  the  children.  AH  that  the  trustee 
was  directed  to  pay  to  them  was  the  net  income,  which  is  the , 
gross  income  after  deducting  the  proper  charges,  namely,  taxes^ 
repairs,  and  other  necessary  charges  and  expenses. 

As  before  stated,  the  codicil  makes  no  aisposition  of  the  re- 
mainder after  the  death  of  the  life  tenant  By  the  original  will, 
however,  the  remainder  is  disposed  of,  and  under  the  provision  of 
the  codicil  before  stated  this  provision  in  the  original  will,  so  far 
as  it  is  legal,  is  confirmed  bv  the  codfcil.  I  think  it  clear,  how- 
ever, that  the  provision  in  the  will  whereby,  on  the  death  of  one 
of  his  children,  the  property  was  to  be  held  in  trust  for  the  sur- 
viving child,  is  void  as  suspending  the  power  of  alienation  for 
more  than  two  lives  in  being  at  the  time  of  the  death  of  the  testator, 
for  the  eftect  would  be  that  each  share  would  be  held  in  trust  dur- 
ing the  lifetime  of  his  wife  and  of  the  two  children,  to  whom  the 
income  was  payable,  and  after  the  death  of  one  child,  during  the 
lifetime  of  the  surviving  child  which  would  be  three  lives  in  being, 
and  thus  void. 

That  clause  being  void,  however,  would  not  invalidate  the  other 
trust  under  which  the  property,  was  held  during  the  lifetime  of 
the  two  children.  Nor  is  it  necessary  now  to  determine  to  whom 
the  property  would  go  in  the  contingency  of  the  one  child  dying 
without  issua  It  seems  now  that  one  of  the  children  is  married, 
and-  has  issue,  and  the  other  child,  the  plaintiflE,  is  unmarried. 
There  is  no  presumption  that  the  plaintiff  will  die  without  leaving 
issue,  and  in  the  event  of  that  happening  the  person  or  persons 
living  at  the  time  of  her  death  who  would  then  be  entitled  to  the 
share  held  by  the  plaintiff,  and  to  the  ownership  of  the  remainder 
of  this  share,  could  be  then  more  properly  determined.  In  case  of 
both  children  dying  without  issue,  the  persons  are  cleary  design- 
ated in  the  will  to  whom  the  remainder  should  then  go. 
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I  think  the  provision  in  the  will  allowing  the  executrix  to  pay 
t)ver  any  portion  of  the  principal  of  the  estate  to  the  children  waa 
revoked  by  the  codicil  Such  a  payment  of  the  principal  to  the 
children  is  entirely  inconsistent  with  the  trust  estate  as  created  by 
the  codicil,  which  in  express  terms  provides  that  the  whole  of  the 
net  income  of  the  trust  estate  shall  be  paid  to  the  beneficiaries. 
It  would  be  clearly  impossible  to  pay  the  whole  income  of  the 
whole  of  this  estate  to  the  beneficiaries  if  a  portion  of  the  princi- 
pal was  paid  to  them. 

It  follows  from  what  has  been  said  that  the  power  of  sule  13 
vested  in  this  court,  but  as,  in  order  appointing  the  plaintiff,  she 
is  expressly  excluded  from  the  exercise  of  that  power  she  can  only 
exercise  it  upon  obtaining  further  authority  from  the  court  Tiie 
power  of  sale  contained  in  both  the  will  and  the  codicil  was  not  a 
mere  naked  discretionary  power,  but  was  given  in  connection  with 
the  trust  estate,  as  necessary  for  the  proper  performance  of  tlie 
trust,  so  that,  in  case  the  property  in  whicn  the  estate  was  invented 

Produced  no  income,  or  for  any  other  reason  it  would  appear  to 
e  for  the  benefit  of  the  estate  that  should  be  sold,  the  trustee 
should  have  the  power  to  sell  it  It  was  thus  the  intention  of  the 
testator  to  vest  this  power  of  sale  as  a  necessary  incident  to  the 
performance  of  the  trust  by  the  trustee,  and  as  such  I  think  it 
passed  to  the  substituted  trustee.  This  is  the  position  taken  in 
LaJiey  V.  Kortright,  132  N.  Y.  455,  44  St  Rep.  608. 

This,  I  think  disposes  of  all  the  questions  presented,  which  it  is 
necessary  now  to  decide,  and  judgment  is  directed  construing  the 
will  in  accordance  with  this  opinion. 

The  question  of  costs  can  be  deferred  until  settlement  of  judg- 
ment 

Michael  J,  Scardon^  for  appl\'  Joseph  H,  Mahan^  for  resp'ta 

Per  Cubiam.  — Judgment  aflSrmed,  with  costs,  on  the  opinion 
of  iNGRAHAMy  J.y  dolievcred  at  special  term. 


James  T.  Dotlb,  PrflE,  v.  J.  Gilbert  White,  Deft 

{New  Fork  Superior  Churt,  Oireuit  Term,  FOed  October.  1896,) 
1.  Master  and  servant— Appliances. 

A  master  is  not  bound  to  furnish  the  best  known  or  conceivable  appli- 
ances, but  is  only  required  to  furnish  such  as  are  reasonably  safe. 

3.  Sahb. 

In  order  to  hold  the  master  in  such  case,  the  servant  is  bound  to  estab- 
lish that  the  master  omitted  some  duty  owing  to  him,  in  consequence  oC 
neglect  or  breach,  and,  as  its  proximate  cause,  he  suffered  injury. 

^.  Same. 

Where  the  source  of  the  damage  was  a  defective  eyebolt,  not  deficient 
in  size  or  material,  but  dangerous  on  account  of  its  being  improprly 
welded,  which  defect  wiis  not  apparent  to  ordinary  observation,  ami  the 
eyebolt  was  put  in  the^wle  by  the  plaintiff's  fellow  workman,  the  masi^r 
is  not  chargeable  with  negligence. 
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Appeal  from  a  judgment,  dismissiag  the   complaint  and  mo- 
tion for  SL  new  trial,  and  from  an  order  granting  a  motion  for  a 
new  trial. 

ifapes  <t  Kelly  and  JE.  T,  Taliaferro,  for  motion  ;  C.   C.  Nadal 
and  n,  C.  Smyth,  opposed. 

McAdam,  J. — The  action  is  to  recover  $50,000  damages  for 
injuries  sustained  by  the  plaintiflE,  a  lineman,  while  in  the  employ 
of  the  defendant,  a  trolly-road  contractor,  on  January  10,  1893. 
It  appears  that  the  plaintiflE  was  working  at  the  top  of  an  iron  pole 
erected  by  the  defendant  in  Berone  street.  New  Orleans.  While 
in  that  position,  at  a  height  of  about  twenty  feet  from  the  side- 
walk, an  eyebolt,  which  held  a  wire  which  spanned  the  street, 
broke,  causing  a  jarring  of  the  pole,  which  threw  the  plaintiff  to 
the  sidewalk,  and  inflicted  the  injuries  complained  oL  It  also  ap- 
peared that  the  eyebolt  was  not  manufactured  by  the  defendant, 
put  was  purchased,  with  others,  by  him,  through  A.  Baldwin  k 
Co.,  from  the  Kew  Orleans  Agncultural  Works,  a  corporation 
which  manufactured  them  ;  that  these  concerns  were  well  known 
and  responsible,  and  the  defendant  had  every  reason  to  believe 
that  the  bolts  were  w«ll  made.  No  fault  is  contributed  to  the 
eyebolts,  except  that  the  particular  one  in  question  was  welded, 
and  the  break  was  ascribed  to  the  welding.  The  plaintiff's  prin- 
cipal witness  testified  that  there  was  nothing  in  the  eyebolt  to  in- 
dicate that  it  was  weak.  The  bolt  was  put  in  the  pole  by  a  fel- 
low-servant of  the  plaintiff  engaged  in  the  same  occupation.  At 
the  conclusion  of  tne  trial  defendant's  counsel  moved  to  dismiss 
the  complaint  on  the  ground  that  there  was  no  evidence  of  ne^i- 
^ence  on  the  part  of  tne  defendant  and  that  he  was  not  responsi- 
ble for  any  neglect  of  the  plaintiff  s  fellow  workman.  The  mo- 
tion was  granted.  The  plaintiff  claims  that  this  was  error,  and 
moves  for  a  new  trial. 

Upon  entering  the  defendant's  employ,  the  plaintiff  most  be 
treated  as  having  taken  upon  himself  all  the  risks  ordinarily  at- 
tending the  business,  and  among  these  risks  are  those  incident  to 
the  careless  or  wrongful  acts  of  co-servants.  Wood,  Mast  &  S. 
(2d  ed.)  §  427 ;  Keenan  v.  K  Z,  Z.  JE  &  W.  Railroad  Co.,  145 
N.  Y.  190 ;  64  St  Re^  576.  This  rule  is  elementary.  In  order 
to  hold  the  defendant,  the  plaintiff  was  bound  to  establish  that 
the  master  omitted  some  duty  owing  to  him,  in  consequence  of 
which  neglect  or  breach,  and  as  its  proximate  cause,  the  plaintiff 
suffered  injury.  The  source  of  the  damage  was  a  defective  eye- 
bolt,  not  deficient  in  size  or  material,  but  said  to  be  dangerous  on 
account  of  its  being  improperly  welded,  which  defect  was  not  ap- 
parent to  ordinary  observation.  The  eyebolt  was  put  in  the  pole 
by  the  plaintiff's  fellow  workman,  and  if  there  was  any  negligent 
act  in  putting  it  in  place  it  was  that  of  the  co-servant  A  master 
is  not  Dound  to  furnish  the  best  known  or  conceivable  appliances. 
He  is  required  to  furnish  such  as  are  reasonably  safe.  Burke  v. 
Witherhee,  98  N.  Y.  562  ;  Probst  v.  DelamaUrr.  100  id.  266  ;  ^sco 
V.  Leigh  <t  K  Railway  Co.,  145  id.  296 ;  64  St  Rep.  70a  The 
test  is  not  whether  the  master  omitted  to  do  something  he  could 
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have  done,  but  whetner,  in  selecting  tools  ana  machinery  for  their 
aise,  he  was  reasonably  prudent  and  careful.  Stringham  v.  Hilton, 
111  K  Y.  188 ;  19  St  Eep.  621 ;  Barley  v.  Biifalo  Car  Manufac- 
luring  Co.,  142  N.  Y.  31 ;  58  St  Rep.  487. 

If  the  defendant  had  manufactured  the  eyebolt,  that  circum- 
stance might  carry  with  it  an  implication  that  he  knew,  or  ought 
to  have  known,  it  was  welded,  and  how  it  was  constructed.  But 
he  ordered  it  from  responsible  and  well-known  manufacturers, 
and  had  the  right  to  assume  that  it  was  properly  mada  Having 
acted  as  an  ordinary  man  would  under  similar  circumstances,  he 
cantjot  be  held  to  have  been  negligent 

Judge  CooLEY,  in  his  work  on  Torts  (2d  ed.  p.  657),  says : 

"The  law  does  not  require  him  (the  master")  to  guaranty  the 
prudence,  skill  or  fidelity  of  those  from  whom  ne  obtains  his  tools 
or  machinery,  or  the  strength  or  fitness  of  the  materials  they  make 
use  of.  If  he  employs  reasonable  care  and  prudence  in  selecting 
or  ordering  what  he  requires  in  his  business,  such  as  every  'pru- 
dent man  is  expected  to  employ  in  providing  himself  with  the 
conveniences  oi  his  occupation,  that  is  all  that  can  be  required  of 
him." 

It  was  held  in  Carlson  v.  Phenix  Bridge  Co,,  132  N.  Y.  at  pages 
277,  278 ;  43  St  Rep.  942,  that : 

"  Hegeman's  Case,  13  N.  Y.  9,  presents  an  extreme  application 
of  the  rule  governing  the  liability  of  common  carriers  of  passen- 
gera  But  the  rule  applicable  in  cases  of  master  and  servant  is 
more  favorable  to  the  master.  Reasonable  care,  and  not  the  high- 
est efficiency  which  skill  and  foresiejht  can  produce  is  the  measure 
of  the  master's  liability,  and  he  performs  his  whole  duty  by  using 
as  much  care  in  the  selection  of  materials  for  the  use  of  his  ser- 
vants as  a  man  of  ordinary  prudence  in  the  same  line  of  business 
would,  acting  in  regard  to  his  own  safety,  in  supplying  things  for 
himself  were  he  doing  the  work." 

Illustrations  are  given,  concluding  with  the  general  result  that 
a  person  in  the  position  of  the  defendant  must  to  a  large  extent 
rely  upon  the  dealer  and  manufacturer  for  tlie  quality  of  materials 
used,  and  is  not  usually  liable  for  imperfections  not  observable  on 
inspection. 

In  Nelson  v.  Dubois,  11  Daly,  127,  where  the  plaintiff  recovered 
damages  sustained  by  reason  of  the  breaking  oi  a  rope  on  a  pile 
driver,  the  court,  in  reversing  the  judgment,  said  : 

*'  There  is  no  evidence  in  tne  case  tending  in  the  least  to  show 
knowledge  in  the  master  of  whatever  may  have  been  the  condi- 
tion of  the  rope,  or  of  its  being  in  a  dangerous  state  under  circum- 
stances charging  him  with  knowledge.  It  rests  upon  the  plaintiff 
to  establish  this,  and,  he  having  failed  to  furpish  any  proof  war- 
ranting such  a  conclusion,  the  motion  to  dismiss  the  complaint 
should  have  prevailed." 

See,  also,  Cregan  v.  Marston,  126  N.  Y.  568  ;  38  St  Rep.  428  ; 
Kunz  V.  Stuart,  1  Daly,  431. 

In  Painton  v.  Railroad  Co.,  83  N.  Y.  7,  a  brakeman  in  defend- 
ant's employ  was  injured  by  the  breaking  of  an  eyebolt  connecting 
the  chain  with  the  rod  of  a  brake.     He  sought  to  recover  damages,  t 
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and  it  appeared  that  the  eyebolt  was  defective  in  not  having  been 
properly  welded.  There  was  no  evidence  of  notice  to  defendant  or 
any  of  its  agents,  nor  was  it  shown  that  the  defect  coald  have  been 
discovered  By  inspection.  While  a  recovery  was  sustained  by  the 
court  of  appeals  upon  other  grounds,  the  court  held  it  could  not  be 
5-  sustained  so  far  as  it  rested   upon  the  imperfection  referred  ta 

fe'  See,  also.  Flood  v.  W.  U.  Tel  Co.,  131  N.  Y.  603 ;  43  St  Rep.  302. 

.^/  But,  as  it  did  not  appear  whether  the  defendant  made  the  defect- 

|i/*  ive  eye-bolt  or  purchased  it,  and  it  was  affirmatively  proved  that 

the  bolt  was  too  small,  they  held  that  this  was  a  defect  of  which 
the  defendant  was  bound  to  take  notice,  and  the  jury  should  say 
whether  it  was  sufficient  to  sustain  the  charge  of  negligence.  Upon 
this  last  feature  of  the  case  particularly  the  finding  by  the  jury  in 
favor  of  the  plaintiflE  was  ultimately  affirmed.  There  was  no  such 
allegation  or  proof  in  this  case,  and  the  fact  that  the  defendant  did 
not  make  the  eyebolt  affirmatively  appeared.  The  features  which 
made  the  Painton  action  a  proper  one  for  submission  to  the  jury 
are  absent  here. 

Every  negligence  case  has  so  many  peculiarities  of  its  own  that 
the  application  of  adjudicated  cases,  except  as  to  general  princi- 
ples, is  matters  of  extreme  difficulty.  The  process  of  discrimina- 
tion and  distinction  will  continue  as  often  as  the  kaleidoscope  of 
accident  changes  the  facts  and  shifts  responsibility. 

Upon  the  proofs  presented  the  nonsuit  was  properly  directed 
{Linkauf  v.  Lombard,  137  N.  Y.  at  page  426 ;  51  St  Rep.  63 ; 
Uemmms  v.  Nelson,  138  N.  Y.  517 ;  53  St  Rep.  94),  and  the  mo- 
tion for  a  new  trial  must  be  denied 


John  Oanavan  ei  aL,  Resp'ts,  v.  Thomas  Dwyeb,  Impleaded 

eta,  Applt 

(New  York  OmmonPUas,  General  Term,  FOed  Nowmber  4, 1896.)^ 

1.  PLBADmo — Counterclaim— When  allowable. 

A  counterclaim  for  the  breach  of  a  contract  sued  on  will  not  be  allowed 
where  such  breach  was  caused  by  the  wrongful  act  of  the  defendant 

2.  Contracts— Construction. 

The  striking  a  clause  out  of  a  contract  before  its  execution  does  not 
affect  any  other  clause  containing  the  same  requirement  as  that  of  the 
clause  stricken  out. 

Appeal  from  a  judgment  in  favor  of  plaintiflEs. 

Senry  Daily,  Jr.,  for  app'lt-;  L.  Laflin  Kellogg,  for  resp'ts, 

BisoHOFF,  J. — The  plaintiflEs*  right  to  recovery  and  the  avail- 
ability of  the  defendant  s  counterclaims  had  respective  dependence 
upon  the  cjuestion  whether  the  plaintiflEs'  discontinuance  of  work 
under  their  contract  with  the  defendant  was  rightful  or  wrongful, 
and,  upon  the  evidence,  we  have  but  to  concur  in  the  wiews  ex- 
pressed by  the  learned  trial  judge,  that  the  defendants  acts  of 
prevention  justified  the  plaintiflEs'  failure  to  complete  the  work  as- 
sumed.    It  was  D wyer's  refusal  to  remove  a  certain  boil6r,  directly 
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in  the  line  of  the  excavation  undertaken  by  the  plaintiffs,  and  as 
laid  out  by  the  engineers,  which  removal  was  essential  to  the  con- 
tinuance of  the  work,  together  with  his  declaration  that  he  would 
hold  the  plaintiSs  to  any  damage  resulting  to  the  boiler  from  their 
operations,  which  caused  the  latter  to  stop  their  work,  and  the 
record  shows  that  the  position  taken  by  them  was  thoroughly  jus- 
tifiable. 

Upon  the  question  of  the  amount  of  work  performed  by  the 
plaintiflEs,  and  for  which  the  facts  prove  they  were  entitled  tp  re- 
cover at  the  contract  price  (TAorp  v.  Ross^  *4SN.  Y.  546;  Flaherty 
V.  Miner,  123  id.  389;  33  St.  Eep.  681),  there  is  practically  no  dis- 
pute; but  our  attention  is  to  be  directed  to  a  question  involving 
the  merits  of  a  counterclaim  by  the  defendant,  and  which  is  also 
brought  up  upon  the  issue  of  the  plaintiffs'  proper  performance. 
This  deals  with  the  following  clause  of  the  contract  between  the 
parties: 

"  First  The  rock  excavated  shall  be  quarried  by  the  said  part- 
ies of  the  second  part  (these  plaintiffs)  in  such  a  manner  that  all 
bottom  stone  found  on  the  premises  can  be  used  as  l)ottom  stone, 
and  about  one  thousand  three  hundred  cubic  yards  of  rock  exca- 
*  vated,  or  such  other  quantity  as  the  party  of  the  first  part  may 
require  for  broken  ashler  masonry  on  said  job,  shall  be  quarried 
or  split  up  by  the  said  parties  of  the  second  part,  in  such  a  man- 
ner as  to  give  two  level  beds,  and  one  face  to  each  stone,  at  such 
an  angle  to  the  bottom  bed  of  said  stone  as  the  upright  position  of 
the  wall  may  require,  and  the  two  ends  shall  be  at  right  angles  to 
the  face,"  etc. 

As  has  been  said,  there  is  no  question  as  to  the  actual  excava- 
tion of  rock  made  by  the  plaintiffs,  and  fundamentally  the  contract 
called  for  but  two  kinds  of  work, — excavation  of  rock  and  of  earth; 
but  it  is  contended  that  the  plaintiffs  did  not  quarry  and  split  the 
stone  for  **  broken  ashler  masonry"  in  exact  accordance  with  the 
above  terms.  It  is  to  be  noted,  first,  that  the  contract  did  not 
call  for  the  quarrying  of  all  the  stone  excavated  in  such  a  manner 
as  to  be  available  for  "  broken  ashler  masonry."  Tlie  plaintiffr^, 
in  the  execution  of  their  contract,  were  to  furnish  a  certain 
amount  of  stone  so  quarried,  but  the  agreement  fails  to  specify  at 
what  intervals  it  should  be  supplied.  There  is  no  question  that 
"broken  ashler  masonry"  stone  was  furnished,  and,  according  to 
some  of  the  testimony,  in  compliance  with  the  strict  terms  of  the 
contract  Further,  the  defenclant  retained  a  sum  of  money  from 
payments  due  the  plaintiffs,  for  the  purpose  of  dressing  certain  of 
the  stone,  so  as  to  form  it  as  required.  The  rock  excavated  was 
found,  in  places,  to  be  of  a  nature  little  adapted  for  quarrying  and 
splitting,  m  the  manner  required,  as  nearly  as  possible.  More- 
over, performance  of  the  contract  having  prevented,  it  cannot  be 
said  the  full  amount  ©f  stone  for  "broken  ashler  masonry"  called 
for  would  not  have  been  furnished  by  the  plaintiffs  at  the  time  of 
its  completion  had  they  been  unobstructed.  Such  being  the  case, 
it  is  not  to  be  held  that  the  plaintiffs  failed  in  performance  of 
their  work,  and  the  above  facts  also  bear  against  the  counterclaim 
for  sums  expended  in  dressing  and  facing  the  stone,  apart  from 
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the  fact,  as  pointed  out  by  the  learned  trial  judge,  that  tlie  proof 
as  to  the  amount  so  expended  was  insufficient  to  form  the  basis 
of  a  recovery  by  the  defehdanL    ^ 

Certain  le.^er  items  of  the  plaintifiEs'  recovery  are  found  to  have 
been  properly  allowed ;  in  fact,  no  poinA  is  raised  but  with  regard 
to  the  claim  for  damages  occasioned  by  the  defendant's  delay  of 
the  plain  Li  tia' work,  and  the  record  amply  supports  the  finding 
below  in  this  instanea 

We  are  im-pelled,  however,  to  the  view  that  the  allowance  to 
the  plaintiffs  of  $3,280  for  extra  work  done  upon  embankment 
was  unauthorized,  since  it  clearly  appears  that  this  work  was  as- 
sumed by  the  terms  of  their  contract  This  contract  provided 
(paragraph  6): 

"TTio  parties  of  the  second  part  shall  well  and  duly  observe 
and  follovr  all  provisions  of  said  contract,  made  by  the  party  of 
the  first  piirt  and  the  said  city,  and  the  specifications  thereof,  so 
far  as  the  same  aCEect  or  relate  Xo  work  herein  agreed  by  them  to 
he  performed,  or  any  part  thereof;  and  they  especially  agree  to 
do  and  perform  all  sucn  work  or  service  as  the  party  of  the  first 
part  may  be  required  to  do  under  the  headings  *  rock  excavation,' 
^  earth  excavation,'  and  *  embankment,'  in  said  specifications,  not 
herein  otherwise  provided  for." 

It  is  to  be  noticed  that  the  clause  "  not  herein  otherwise  pro- 
vided for  "  had  reference  to  the  observance  of  the  city's  specifica- 
tions touching  each  of  the  three  headings  **  earth,"  **rock,"  and 
'^  enibankment,"  and  the  plaintiflfa'  contract,  in  another  paragraph, 
conUiried  a  materially  different  provision  from  that  specified  oy 
the  city  with  regard  to  the  rock  excavation,  to  wit,  the  prepara- 
tion of  stoTiG  for  **  broken  ashler  masonry."  Hence,  in  omer  that 
a  meanifig  may  be  given  to  the  excepting  clause,  resort  need  not 
be  had  to  a  strained  construction  of  any  provision  of  the  contract 
touching  the  embankment  work,  and  a  reasonable  interpretation 
of  the  cUiUSQ  next  to  l?e  noticed,  and  upon  which  the  recovery 
appears  to  liave  been  based,  militates  against  the  respondents' 
claim.  Tin3  second  paragraph  H>f  the  plaintiffs'  contract,  as  origi- 
nally drafiu:]  by  Dwyer,  read: 

■'AH  eartli  or  soil  found  in  the  earth  excavation  shall  be  re- 
moved and  be  deposited  by  the  parties  of  the  second  part,  as 
directed  by  the  party  of  the  first  part,  and,  if  necessary,  shall  be 
first  piled,  :uid  afterwards  spread  over  the  embankment" 

Befnro  execution  of  the  instrument,  the  words  "and,  if  neces- 
sary, ^]ia\[  he  first  piled,  and  afterwards  spread  over  the  embank- 
ment/' were  stricken  out  at  the  plaintiffs'  instance,  and  this 
appears  to  have  been  taken  by  the  trial  court  negatively,  as  some 
expression  of  an  intention  that  the  embankment  work  was  not  to 
be  ag.^iimed.  In  the  first  place,  we  observe  that  the  words  stricken 
out  Divogmzed  the  existence  of  embankment  upon  which  the 
earth  should  be  spread.  Hence,  it  cannot  be  inferred  that  the 
words  themselves  called  for  the  construction  of  embankment; 
thar  is,  ihiit  they  merely  expressed,  in  another  form,  the  require- 
ments of  paragraph  6,  above  quoted.  Thus,  the  act  of  striking 
them    out   did    not  evidence  an  intention  to  dispense  with  the 
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specific  obligation  assumed  to  do  such  work.  Further,  it  appears 
tuat  the  piling  of  earth  formed  no  part  of  the  work  upon  embank- 
ment, according  to  the  city's  specifications,  nor  did  such  specifica- 
tions oaXl  for  spreading,  after  tne  labor,  in  its  numerous  details,  as 
required  in  tne  making  of  embankment,  had  been  performed. 
The  only  eflEect  to  be  reasonably  given  in  the  act  of  striking  out 
the  words  noted  appears  to  be  that  the  plaintiflEs  did  not  agree  to 
assume  any  further  ourdens  under  the  contract,  but  certainly  no 
intention  to  annul  the  expressed  provisions  of  the  agreement  call- 
ing for  embankment  work  can  be  gathered.  It  may  be  that  the 
plaintiflfa  entered  into  a  losing  venture,  but  their  contract  is  un- 
iimbiguous  in  its  terms,  and,  as  framed,  defines  the  rights  of  the 
parties  in  this  casa 

The  only  exception  taken  upon  the  trial  which  might  call  for 
any  discussion  raised  the  point  as  to  the  admissibility  of  the  testi- 
mony showing  that  the  words  referred  to  in  paragraph  2  were 
actually  contained  in  the  proposed  contract,  and  afterwards 
stricken  out ;  but  our  conclusion  upon  the  question  of  extra  work 
renders  consideration  of  the  ruling  unnecessary. 

The  judgment  must  be  reversed.,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event,  unless  the  plaintiffs 
stipulate  to  reduce  the  amount  of  the  judgment  by  the  sum  of 
$3j280,  in  which  evept  the  judgment  is  affirmed,  with  costa 


John  McCormack,  Prff,  v.  Mayor,  Aldermen  and  Common- 
alty OF  THE  City  op  New  York,  Def\ 

(yisw  York  Superior  (hurt.  Trial  Term,  Filed  October,  1896.) 

MiTinciPAL  CORPORATION— Sunday— Extra  oohpbnsation. 

A  district  superiotendent  of  New  York  city  street  cleaning  force,  whose 
compensation  is  fixed  at  a  certain  salary  a  year,  is  not  enUtled  to  extra  pay 
for  work  performed  on  Sunday. 

AonoN  by  John  McCormack  gainst  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York. 

The  action  is  to  recover  $246.86  for  services  alleged  to  have 
been  rendered  by  plaintiff,  as  district  superintendent  in  the  de- 
partment of  street  leaning,  between  April  26,  1894,  and  March 
6,  1895,  both  dates  inclusiva  The  plaintiff  was  appointed  under 
chapter  368  of  the  Laws  of  1894,  which  amends  section  704a, 
which  was  added  to  the  consolidation  act  (section  704)  by  chapter 
269  of  the  Laws  of  1892.  The  section  which  relates  to  this  dis- 
pute is  as  follows:  "  *  *  *  The  annual  salaries  and  compen- 
Fations  of  the  members  of  the  uniformed  force  of  the  department 
of  street  cleaning  shall  be  fixed  by  the  board  of  estimate  and  ap- 
portionment, and  shall  not  exceed  the  following : 

Of  the  general  superintendent,  three  thousand  dollars;  of  the 
assistant  superintendent,  two  thousand  five  hundred  dollars;  of  the 
saperintenoent  of  stables,  two  thousand  dollars;  of  the  master 
meclianic,  one  thousand  eight  hundred  dollars ;  of  the  superin- 
tendent of  final  disposition,  two  thousand  dollars;  of  the  assistant 
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superintendent  of  final  disposition,  one  thousand  five  hundred 
dollars;  of  the  diatrict  superintendents,  one  thousand  eight  hun- 
dred dollars  each  ;  of  the  time  collectors,  one  thousand  two  hun- 
dred dollars  each;  of  the  section  foremen,  one  thousand  dollars 
each;  of  the  dump  inspectors,  one  thousand  dollars  each;  of  the 
assistant  dump  inspectors,  nine  hundred  dollars  each  ;  of  the  tug 
and  scow  inspectors,  one  thousand  dollars  each  ;  of  the  dump 
boardmen,  seven  hundred  and  twenty  dollars  each;  of  the  sweepers 
seven  hundred  and  twenty  dollars  each;  of  the  drivers,  seven  hun- 
dred and  twenty  dollars  each;  of  the  stable  foremen,  one  thousand 
two  hundred  dollars  each ;  of  the  assistant  stable  foremen,  nine 
hundred  dollars  each;  of  the  hostlers,  seven  hundred  and  twenty 
dollars  each,  tmd  extra  pay  for  work  on  Sundays.  *  *  «'»» 
The  claim  for  extra  pay  rests  upon  the  use  of  the  wbrds  **  extra 
pay  for  work  on  Sundays"  in  connection  with  compensation  of 
nostlers;  the  plaintiflE  s  contention  being  that  these  words  apply  to 
each  of  the  officials  of  the  uniformed  force  whose  offices  are 
created  and  compensation  defined  by  the  section  quoted.  In  fix- 
ing the  amount  of  his  claim,  the  plaintiff  allows  313  working  days 
to  the  year,  which  at  $1,800  per  annum,  makes  $5.75  per  day,  or 
$246.86  for  the  forty-six  days'  work  in  qi^estion.  There  is  no 
proof  that  the  defendants  in  any  official  form  fixed  any  specific 
compensation  for  extra  work,  such  as  the  pliintiff  claims  to  have 
rendered;  and  simply  because  he  did  forty -six  days' work  upon 
Sundays,  which  ho  maintains  vTas  not  included  in  his  working 
time,'^he  arbitrarily  fixes  his  compensation  therefor  in  the  manner 
stated. 

The  board  of  estimate  apportionment  on  July  31,  1894,  passed 
the  following  resolution:  " Resolved,  that  the  annual  salaries 
and  compensation  of  the  members  of  the  uniformed  force  of 
the  department  of  street  cleaning  shall  be  and  are  hereby  fixed 
at  the  amount  stated  in  the  statute  as  quoted  in  the  foregoing  pre- 
amble, to  take  effect  from  and  after  April  26, 1894,  the  day  of  the 
passage  of  chapter  368,  Laws  1894."  On  December  29,  1894,  the 
then  commissioner  of  the  department  wrote  to  the  board,  calling 
attention  to  the  fact  that  it  had  required  him  to  submit  a  state- 
ment showing  the  amount  necessary  to  be  appropriated  to  pay 
members  of  the  uniformed  force  of  his  department  for  Sunday 
work.  In  the  letter  he  refera  to  an  opinion  said  to  have  been  de 
livered  by  the  corporation  counsel,  in  which  the  latter  is  reported 
as  saying :  **The  statute  therefore  contemplates  that  the  annual 
salary  shall  be  a  fixed  sum,  covering  all  services  rendered  upon 
ordinary  working  days  of  the  year,  and  that,  in  addition  thereto, 
extra  pay  shall  be  given  to  the  members  of  the  uniformed  force 
for  Sunday  work,  and  that  the  board  shall  fix  the  annual  salary, 
and  also  the  extra  pay  for  Sunday." 

After  receiving  this  letter,  the  board,  in  making  its  final  esti- 
mate for  the  different  departments  allowed  to  the  department  of 
street  cleaning  the  sum  of  $2,396,000  stating  that  the  appropriation 
includes  all  necessary  expenses  required  for  Sunday  work;  but  the 
particulars  thereof  are  not  given,  so  that  the  action  of  the  board 
must  be  read  in  the  light  of  the  directions  of  the  statute.     Plaint- 
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iCE  s  yearly  salary  was  regularljrpaid  in  monthly  installments  of 
$150  each,  and  receipted  for.  He  evidently  founds  his  claim  up- 
on the  act  of  1894,  supra,  the  alleged  construction  imputed  to  that 
act  by  the  corporation  counsel,  and  the  action  of  tne  board  of 
estimate  and  apportionment  thereon. 

The  defendants  deny  all  liability. 

IJwmas  O^OaUaghariy  for  prflE;  Francis  M.  Scoti^  and  WiUiam^ 
L  Turner,  for  def ts. 

McAdam,  J. — The  plaintiflf s  case  certainly  cannot  be  upheld  if 
reliance  is  to  be  placed  on  the  punctuation  of  statute.  Different 
punctuation  would  be  needed  to  indicate  that  the  legislature  in- 
tended that  "extra  pay  for  work  on  Sundays"  should  apply  to  all 
officials  enumeratea  in  the  act  Instead  of  a  comma,  which  is 
actually  used  after  the  word  immediately  preceding  "  and  extra," 
eta,  a  semicolon  would  have  been  the  proper  mark.  The  legis* 
lature  probabljf  had  in  view  the  fact  that  hostlers  are  the  only 
ones  of  whom  it  can  be  said  that  in  season  and  out  of  season  the 
nature  of  their  employment  necessitates  Sunday  work,  and  in- 
tended that  they,  and  not  the  other  employes  enumerated,  should 
be  com pensatea  for  the  extra  labor  which  their  duties  imposed. 
And  while  it  has  been  held  that  punctuation  does  not  control  the 
interpretation  of  a  statute,  and  that  it  may  be  disregarded  when  a 
result  will  be  reached  that  would  lead  to  an  absurdity,  yet  the 

Eunctuation  may  be  some  indication  of  the  meaning,  ana  thelegis- 
itive  intent  may  often  be  determined  from  it     End.  Interp.  St 
§61. 

Since  the  statute  requires  the  intervention  of  the  board  of  esti- 
mate and  apportionment,  whose  dujy  it  is  to  provide,  not  only 
for  the  annual  salaries  qf  members  of  the  uniformed  force  of  the 
department,  but  pay  for  extra  work  as  well,  a  recovery  for  extra 
pay  for  work  on  Sundays  can  only  be  had  upon  an  allegation  of 
proof  that  the  board  has  by  legal  sanction  acted,  and  fixed  the 
amount  of  such  extra  compensation.  This  element  is  lacking 
in  the  plaintiff's  case. 

Indeed,  the  plaintiff's  salary  cannot  under  statute  exceed  $1,800, 
and  that  is  the  sum  at  which  it  was  fixed  by  the  board.  The  pro- 
vision in  the  act  as  to  extra  pay  on  Sundays  taving  no  relation  to  the 
position  he  occupied,  the  board  could  not  allow  any  compensation 
m  addition  to  that  specially  prescribed  by  the  statute  itself.  The 
board  did  not  assume  to  make  a  per  diem,  monthly,  or  yearly  al- 
lowance to  members  of  the  ununiformed  force  who  worked  on 
Sunday ;  nor  can  it  be  inferred  that  there  is  included,  in  the  final 
estimate  of  $2,896,000,  extra  pay  to  be  given  for  Sunday  work,  at 
the  same  rate  provided  by  the  annual  salary  for  weekday  work. 
This  is  especially  so  in  regard  to  members  of  the  ununiformed 
force  not  hostlers,  for  as  to  such  persons  there  was  no  authority 
in  the  act  to  make  extra  compensation,  and  it  cannot  be  said  that 
the  board  assumed  to  do  that  which  it  had  no  authority  to  do. 

'*  It  is  a  well-settled  rule  that  a  person  accepting  a  public  office, 
with  a  fixed  salary,  is  bound  to  perform  the  duties  of  the  office  for 
&r.  Rep  ,  Vou  LXX.  .     54 
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the  salary.  He  cannot  legally  claim  additional  compensation  for 
the  discharge  of  these  duties,  even  though  the  salary  may  be  a 
very  inadequate  remuneration  for  the  servicea  Nor  does  it  alter 
the  case  that  by  subsequent  statutes  or  ordinances  his  duties 
within  the  scope  of  the  charter  powers  pertaining  to  the  office  are 
increased,  and  not  his  salary.  Whenever  he  considers  the  com- 
pensation inadequate  he  is  at  liberty  to  resign.  The  rule  is  of 
importance  to  the  publia  To  allow  changes  and  additions  in  the 
duties  properly  belonging,  or  which  may  properly  be  attached,  to 
an  office,  to  lay  the  foundation  for  extra  compensation,  would  in- 
troduce intolerable  mischief.  The  rule,  too,  snould  be  rigidly  en- 
forced. The  statutes  of  the  legislature  and  the  ordinances  of  our 
municipal  corporations  seldom  prescribe  with  much  detail  and 
particularity  tne  duties  annexed  to  public  offices,  and  it  requires 
but  little  ingenuity  to  run  nice  distinctions  between  what  duties 
may,  and  what  may  not,  be  considered  strictly  official,  and,  if 
these  distinctions  are  much  favored  by  courts  of  justice,  it  may 
lead  to  great  abuse.  Not  only  has  an  officer,  under  such  circum- 
stances, no  claim  for  extra  compensation,  but  a  promise  to  pay 
him  an  extra  fee  or  sum  beyond  that  fixed  by  law  is  not  binding, 
though  he  renders  services  and  exercises  a  degree  of  diligence 
greater  than  could  legally  have  been  requiaed  of  him."  DilL 
Mun.  Corp.  (fourth  ed.)  sections  233,  234. 

These  principles  have  been  repeatedly  sustained.  Easwell  v. 
MayoTy  etc,,  81  N,  Y..  at  page  259;  Palmer  v.  Mayor^etc^  2  Sandf. 
318;  People  v.  Supervisors  of  OUy  and  County  of  New  York^  1  Hill, 
362;  Hatch  v.  Mann^  15  Wend.  44;  Waterman  v.  Mayor ^  etc.^  7 
Daly,  489;  WendeU  v.  Oity  of  Brooklyn,  29  Barb.  204;  People  v. 
Supervisors  of  Albany^  12  Wend.  257;  Bright  v.  Supervisors,  lb 
Johns.  242;  MaUory  v.  Same' 2  Cow.  531,  533.  It  is  not  less 
difficult  to  recover  for  extra  compensation  against  a  public,  than 
a  private  employer,  and  the  evidence  here  would  not  establish  a 
valid  claim  against  either.  It  is  clear  that,. where  a  stipulated  re- 
muneration has  been  agreed  upon,  the  servant  has  no  claim  to  ad- 
ditional remuneration  on  the  mere  ground  of  his  performance  of 
additional  services.  Unless  he  can  prove  some  contract,  either 
express  or  implied,  on  the  part  of  his  master,  to  pay  him  an  in- 
creased salary  for  his  additional  services,  he  can  recover  no  re- 
muneration for  them.  Smith,  Mast.  &  Serv.  (3d  ed.)  p.  160. 
Thus,  where  a  clerk  to  the  commissioner  of  land  tax  employed 
the  plaintiff  as  his  deputy,  at  a  salarv  of  £100  a  year,  and  on  new 
duties  being  imposed,  which  gave  the  clerk  additional  work,  the 
plaintiff  also  performed  that,  it  was  held  that  he  was  not  legally 
entitled  to  any  additional  salary  on  that  account;  Lord  Kenyon 
observing  that,  if  he  was,  every  porter  in  a  shop,  or  clerk  in  an 
office,  would,  upon  an  increase  of  his  master^s  business,  be  equally 
entitled  to  demand  an  increase  of  wages.  Id.,  and  cases  cited. 
Moreover,  a  party  claiming  extra  pay  must  show  a  contract  for 
extra  work.  Moffatt  v.  City  of  Brooklyn,  1  N.  Y.  Supp.  781.  See, 
also,  McOovern  v.  Railroad  Co.,  28  How.  Prac.  499.  All  services 
rendered  urvler  a  contract  are  deemed  to  have  been  included  in  it 
{Guthne  V.  Merrill,  4  Kan.  187);  and  where  the  statuie  regulates 
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the  matter,  while  the  servant  may  insist  upon  his'  rights,  and  a 
refusal  to  labor  longer  will  not  be  regarded  as  such  insubordina- 
tion as  will  justify  his  discharge,  yet,  if  he  voluntarily  labors  more 
hours  each  day  than  is  reasonable,  or  than  the  statute  fixes  as  the 
limit  of  a  day  s  work,  he  can  make  no  claim  for  extm  compensa- 
tion on  that  account  Luske  v.  HotchJciss,  87  Conn.  219.  A  ser- 
vant is  not  bound  to  labor  on  the  Sabbath,  and  if  the  master 
compels  him  to  do  so,  it  furnishes  a  good  cause  for  leaving  his 
service.  Com  v.  SL  German^  1  Browne  (Pa.)  24;  Warner  v.  Smithy 
8  Conn.  14;  Berry '  v.  Wallace^  Wright,  657.  But  if  he  does  per- 
form services  for  him  upon  the  Saobath,  without  any  special  re- 
quest or  promise  to  pay  for  the  same,  no  extra  charge  can  be 
made  therefore,  even  though  the  work  was  of  that  class  regarded 
as  necessary;  the  law  regarding  all  the  service  performed  by  the 
laborer  during  the  term,  in  the  absence  of  special  request  or  prom- 
ise, as  being  included  in  the  contract,  and  compensated  for  by  the 
compensation  therein  provided.  Outhrie  v.  Aferrillj  supra;  Ben- 
nett V.  Robinson^  18  La.  Ann.  204.  Under  the  "eight  hour  law" 
(chapter  385,  Laws  1870^  an  employer  is  not  liable  to  an  employe 
hired  by  the  day  for  laoor  beyond  the  statutory  time,  unless  it 
was  provided  for  in  the  contract  of  employment  The  intent  of 
the  act  was  to  place  the  control  of  the  hours  of  labor  within  the 
discretion  of  the  employe,  giving  him  the  privilege,  at  his  option, 
to  refuse  to  work  beyond  the  eight  hours,  or  to  secure  extra  com- 
pensation for  extra  work  by  stipulation  in  the  contract  of  employ- 
ment In  the  absence  of  any  such  stipulation,  the  language  of 
the  act  repels  any  inference  of  an  intent  to  confer  a  right  upon  an 
employe  to  charge  for  more  than  one  day's  labor  for  services  ren- 
dered in  any  calendar  day,  and  for  such  services  he  may  not  de- 
mand any  extra  compensation.  McCarthy  v.  Mayor ^  efc.,  96  N. 
Y.  1. 

It  is  clear  that  no  liability  attached  to  the  defendants  to' make 
any  special  compensation  for  the  alleged  extra  work,  and  they  are 
entitled  to  judgment 


Russell  A  Ovtatt,  PrflE,  v.  Nellie  M.  Ovla.tt,  Deft 

{New    York  Superior  Court,  Special  Term,  Filed  October,  1895.) 

PLSADiNa — Bill  of  particulars— Divorcb. 

A  bill  of  particulars  as  to  alleged  acts  of  adultery  in  a  divorce  suit  will 
be  denied,  where  the  complaint  names  the  places  where  the  alleged  acts 
were  committed  and  gives  the  name  of  one  of  the  persons  wiu  whom 
such  acts  were  alleged  to  have  heen  committed,  though  the  dates  are  some- 
what Indefinite. 

Motion  for  a  bill  of  particulars. 

A.  M,  Sanders,  for  pFff ;  Nichols  &  Bacon,  for  deft 

Gildersleeve;  J. — It  does  not  seem  to  me  that  a  bill  of  parti- 
culars should  be  ordered  in  this  case.  The  action  is  for  divorce, 
on  the  ground  of  adultery.  The  complaint  names  the  places 
where  the  allied  acts  of  adultery  were  committed,  also  gives  the 
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name  of,  at  least,  one  of  the  alleged  co-respondenta  It  is  true 
that  the  dates  are  somewhat  indefinite,  but  t&e  information  sought 
for  lies  peculiarly  within  the  knowledge  of  the  defendant,  who 
seeks  it;  and  there  is  little  danger  of  undue  suiprise  at  the  trial 
The  motion  should  therefore  be  denied.  See  Pink  v.  JeUer^  38 
Hun,  163.     No  costa 

Motion  denied,  without  costs. 


The  People  ex  rel.    Oscar  Thorn,  PFff,  v.  Jeremiah 
Pangburn,  Jr.,  Deft 

Qfew  T(yrk  Superior  Ckmrt,  Special  Term,  Filed  October,  1896.) 

1.  Elections—Ballots— Two  names  for  same  office. 

Where  there  is  a  printed  uame  upon  a  ballot,  and  a  name  written  under 
it  without  erasing  the  printed  name,  it  will  be  presumed  that  there  was  a 
failure  to  erase  the  printed  name  bv  inadvertence,  and,  in  the  absence  of  a 
statute  requiring  the  vote  to  be  rejected,  it  will  be  counted  as  a  vote  for 
the  written  name. 

2.  Same— Estoppel. 

Where  a  person  apparentlv  acquiesces  in  the  direction  of  the  chairinan 
that  neither  candidate  has  the  majority  of  votes  required  by  the  by-laws, 
by  again  presenting  himself  as  a  candidate,  and,  though  defeated  on  the 
second,  he  claims  title  under  the  first  ballot,  his  acts  cannot  estop  the 
state  from  having  the  validity  of  the  election  dependent  upon  the  first 
ballot  determined. 

Proceeding  in  the  nature  of  a  quo  warranto  by  Oscar  Thorn 
against  Jeremiah  Pangburn,  Jr.     Judgment- for  relator. 

The  action  is  in  the  nature  of  a  qxio  warranto^  instituted  by  the 
attorney-general  on  behalf  of  the  people  of  the  state,  to  try  the 
title  to  the  office  of  secretary  of  the  Retail  Coal  Exchange  of  the 
City  qf  New  York,  a  domestic  corporation  doing  business  in  said 
city.  Oscar  Thorn,  the  claimant  of  the  office,  is  joined  as  relator, 
and  Jeremiah  Pangburn,  Jr.,  the  incumbent  of  the  office,  is  made 
defendant  on  the  allegation  that  since  December  21,  1894,  he  has 
usurped  the  office,  and  unlawfully  exercised  the  functions  thereof. 
It  appears  that  on  the  evening  of  the  day  mentioned  an  election 
was  held,  pursuant  to  the  by-laws  of  said  corporation,  for  the 
selection,  among  others,  of  a  secretary  of  the  corporation,  to  hold 
office  for  one  year  thereafter.  The  regular  ticket,  containing  the 
names  of  candidates,  one  for  each  of  the  offices  to  be  filed,  was 
furnished  to  all  members  who  desired  to  vote.  On  this  ticket  was 
printed  "Jeremiah  Pangburn,  Jr.,"  for  secretary.  Forty-two  votes 
were  received,  and  on  being  counted  by  the  tellers  it  was  found 
that  for  the  office  of  secretary  nineteen  ballots  contained  the 
printed  name  of  Pangburn,  while  twenty-one  had  the  printed 
name  of  Pangburn  stricken  out,  and  that  of  Thorn,  the  relator, 
written  in  pencil  underneath.  This  left  Pangburn  with  nineteen 
and  Thorn  with  twenty-one  votea  Upon  the  two  remaining  bal- 
lots, concerning  which  the  dispute  arose,  appeared  "Jeremiah 
Pangburn,  Jr.,"  in  print  and  unerased ;  and  unacrneath,  in  pencil, 
"Oscar  Thorn."  Ihese  votes,  if  credited  to  Thorn,  would  have 
given  him  twenty-three  votes   against   Pangburn's  nineteen, — a 
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majority  of  the  entire  number  of  votes  cast  The  tellers  decided 
that,  ds  the  two  ballots  contained  the  names  of  two  persons  for 
one  and  the  same  office,  they  were  void,  and,  under  the  provision 
of  the  by-laws  (article  14,  section  4)  that  a  majority  vote  of  the 
members  present  shall  be  necessary  to  elect,"  there  had  been  no 
1^1  election ;  whereupon  a  new  ballot  was  ordered,  which  resul- 
ted in  Pangburn*s  favor,  and  he  was  accordingly  declared  elected. 
The  people  and  the  relator  contend  that  the  two  ballots  declared 
void  should  have  been  counted  in  favor  of  the  latter,  and  that,  so 
counted,  he  had  a  majority  of  all  the  votes  cast,  and  was  duly 
elected.  The  determination  of  the  issue  involved  depends  upon 
whether  these  two  ballots  should  have  been  counted  in  the  relator's 
favor,  or  were,  as  the  tellers  held,  void ;  and  whether,  by  the 
acquiescence  of  the  relator  in  the  new  election,  he  was  concluded 
by  the  result  thereof. 

Iheo.  E,  Hancock,  Atty.  Gen.,  and  R  A.  R  Dayton^  for  pl'ffs; 
Jos.  K  Duffy  and  L  Wertheimer,  for  deft 

McAdam,  J. — As  to  the  legal  eflEect  of  a  ballot  containing  two 
names  for  one  office,  there  is  an  apparent  confusion  in  the  lK)oks, 
which,  however,  on  examination,  is  readily  cleared  up.  Paine,  in 
his  work  on  Elections  (section  554),  says : 

"  Suppose  three  persons  to  be  voted  for,  when  only  two  can  be 
elected.  What  is  the  choice  of  the  elector  in  such  a  case  ?  It^is 
manifestly  impossible  to  determine  Insertion  in  the  ballot  of  a 
single  name  more  than  ought  to  be  on  it  renders  it  as  uncertain  as 
though  twenty  were  inserted.  The  result  is  that  such  a  ballot  is 
void  for  uncertainty.  It  fails  to  express  the  choice  of  the  elector, 
and  conseauently  cannot  be  counted  as  a  vote.  It  is  true  that 
such  a  ballot  furnishes  evidence  that  there  was  an  elector  present 
at  the  election  who  attempted  to  vote.  But  that  is  not  sufficient 
The  majority  required  to  elect  is  not  of  those  who  vote  and  at- 
tempt to  vote,  but  it  is  a  majority  of  the  legal  votes.  And  in 
order  to  be  counted  as  a  vote,  the  ballot  must  express  intelligibly 
the  choice  of  the  voter  respecting  the  matter  to  be  voted  on.' 

In  harmony  with  the  views  of  this  author  there  are  cases  which 
hold  that  where,  under  one  office,  appear  more  names  than  persons 
to  be  elected  for  that  office,  the  ballot  cannot  be  counted  for  any 
of  them.  People  v.  Loomis,  8  Wend,  396;  People  v.  Ames,  19  How. 
Praa  551;  People  v.  Cook,  8  N.  Y.  67 ;  Attorney  Oeiierat  v.  Ely, 
4  Wis.  420  ;  State  v.  Oriffey,  5  Neb.  161 ;  State  v.  Tierney,  28  Wis. 
480 ;  People  v.  Seaman,  5  Denio,  409 ;  Election  of  School  Directors, 
6  Phila  487 ;  6  Am.  &  Eng.  Ena  Law,  845.  Some  of  the  cases 
were  decided  upon  the  peculiar  phraseology  of  prevailing  statutes 
and  in  determming  their  value  that  discriminating  feature  must 
always  be  kept  in  mind.  Newton  v.  Newell,  26  Minn.  529.  In 
all,  tne  names  voted  appear  upon  the  printed  ballot  Here  the 
relator's  name  was  written  under  the  printed  name  of  Pang- 
bum,  and  this  circumstance  presents  another  feature  which 
distinguishes  this  case  from  those  cited.  It  is  the  settled  law  of 
our  state  that  where  there  is  a  printed  name  upon  a  ballot,  and  a 
name  written  under  it,  without  erasing  the  printed  name,  it  will 
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be  presumed  that  there  was  a  failure  to  erase  the  printed  name  by 
inadvertence;  and,  in  the  absence  of  a  statute  requiring  the  vote 
to  be  rejected,  it  will  be  counted  as  a  vote  for  the  written  name. 
Pecyple  v.  Saxion,  22  N.  Y.  309 ;  Wallace  v.  Mc Kinky  (1st  Sess.) 
Hoase  Rep.  4:8th  Cong.  No.  1548 ;  Campbell  v.  Morey,  id.  Na 
1845.  This  proceeds  upon  the  theory  that  tne  intention  of  the  voter 
should  in  everv  instance  prevail,  and  that  a  person  taking  the 
pains  to  write  the  name  of  a  candidate,  where  there  is  but  one 
office,  must  be  taken  to  have  clearly  expressed  his  preference,  and 
such  a  ballot  indicates  a  plain  intention  to  substitute  the  written 
for  the  printed  name  as  the  voter's  choice.  This  construction 
seems  to  be  the  prevailing  one,  within  the  well-established  rule 
that  where  there  is  any  repugnancy  between  the  written  and 
printed  portions  of  an  instrument  the  written  portion  is  to  prevail 
over  that  which  is  printed.  Delonguemare  v.  Insurance  Co.,  2  Hall, 
589  ;  Weisser  v,  Maitland^  3  Sandf.  318  ;  Harpei^  v.  Insurance  Co,^ 
17  N.  Y.  194;  Benedict  v.  Insurance  Co.,  31  id.  889;  Clark  y. 
Woodruff,  83  id.  518 ;  Hutt  v.  Zimmer,  78  Hun,  23 ;  60  St  Rep. 
493.  In  Blockley  Election^  2  Pars.  Eq.  Caa  534,  a  contrary  view 
was  held,  because  the  statute  of  Pennsylvania  declared  that  a 
ballot  containing  two  names  for  one  office  should  be  void,  whether 
such  names  were  printed  or  written  thereon.  A  somewhat  similar 
ruling  was  made  under  the  statute  of  Minnesota,  which  declares 
such  a  ballot  to  be  void  {Newton  v.  Newell,  supra),  and  this  upon 
the  theory  that  an  eflEective  intention  cannot  be  inferred  from  a 
void  act  But,  in  the  absence  of  a  statute  declaring  such  a  ballot 
void,  the  rule  laid  down  in  People  v.  Saxton,  supra,  controla  And 
where  there  appears  to  be  a  doubt  whether  the  person  intended  to 
vote  for  two  persons,  or  to  substitute  one  name  for  the  other,  it 
becomes  a  question  to  be  determined  by  the  court  from  the  cir- 
cumstances of  the  case  and  the  appearance  of  the  ballot  People 
V.  Love,  63  Barb.  535.  The  intention  of  the  voter  must  be  ascer- 
tained from  the  ballot,  for  if  the  elector  should  deposit  the  vote, 
and  swear  ever  so  strongly  that  he  intended  it  to  be  for  a  particu- 
lar candidate,  it  could  not  be  allowed  to  him,  unless  it  appeared, 
upon  other  competent  evidence,  that  his  name  was  actually  writ- 
ten or  printed  upon  it     People  v.  Pease,  27  N.  Y,  at  page  84 

The  election  nere  was  at  a  meeting  of  the  Coal  Exchange,  a 
private  corporation,  incorporated  under  the  laws  of  this  state,  and 
neither  the  statute  under  which  it  was  incorporated  nor  the  by- 
laws enacted  by  the  corporation  itself  make  tne  ballots  containing 
the  printed  and  written  names  void ;  hence  they  are  valid  under 
the  controlling  authorities,  and  the  relator  was  duly  elected.  The 
tellers  acted  conscientiously ;  and  in  the  belief  that  the  two  bal- 
lots were  void,  and  neither  candidate  had  the  majority  of  votes 
required  by  the  by-laws,  the  members,  by  direction  of  the  chair- 
man, proceeded  to  a  new  ballot  No  objection  was  made  to  this 
course.  The  relator  apparently  acquiesced  in  it  by  again  present- 
inff  himself  as  a  candidate,  ana,  although  defeated  on  the  second 
ballot,  he  claims  title  under  the  first  This  might  perhaps  estop 
the  relator  if  it  were  a  private  controversy  between  him  and  the 
defendant ;  but  the  state  is  a  party,  and  the  relator's  acts  cannot 
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estop  it  from  Having  the  validity  of  the  electioa  dependent  upon 
the  first  ballot  determined.  It  might  have  been  as  well  to  allow 
the  corporation  to  run  the  election  in  its  own  way,  so  long  as  the 
members  were  satisfied ;  but  the  state,  by  virtue  of  its  prerogative, 
has  interfered,  and  the  question  must  therefore  be  decided  accord- 
ing to  legal  principles.  If  the  state  succeeds,  it  is  because  the 
defendant  was  not  duly  elected,  and  it  must  necessarily  follow 
that  the  relator  is  entitled  to  the  office. 

The  people  are,  therefore,  entitled  to  judgment  of  ouster,  and 
the  relator  to  judgment  for  the  possession  of  the  office  with  its 
emoluments. 


In  the  Matter  of  the  Application  for  Letters  of  Guardianship  for 
the  Persons  and  Estates  of  Jeromb.  Alexandre  et  at 

{8urrog<Mt  (hurt,  Neu>  York  County,  Filed  June,  1896,) 

GuABDiAN — ^Testamentary — Surviving  mother. 

Under  chapter  175  of  1898.  a  father  has  no  power  by  his  will  to  appoint 
the  suryiving  mother  guardian  of  his  infant  children. 

Appucation  for  letters  of  guardianship  of  the  persons  and 
estates  of  Jerome  Alexandre  and  Leonie  Alexandre. 
Frank  L.  Hall,  for  petitioner. 

Arnold,  S. — The  petitioner  is  the  mother  of  the  infants  in  this 
proceeding,  wherein  she  applies  for  letters  of  guardianship  of  their 
persons  and  estates.  The  father  of  the  infants  having  aeceased, 
the  petitioner  would  be  entitled  to  letters,  pursuant  to  the  provis- 
ions of  Code,  section  2827,  upon  proper  application  theretor,  the 
minors  being  under  the  age  of  fourteen  yeara  In  such  case,  se- 
curity must  be  required  of  her.  Id.  §  2830.  But  she  makes  ap- 
Slication  for  letters  without  bond,  under  section  2852,  as  a  guar- 
ian  appointed  by  will.  Her  petition  therefor  is  based  upon  the 
provisions  of  the  will  of  her  deceased  husband,  the  father  of  the 
minors,  which  was  admitted  to  probate  in  this  county  on  October 
81,  1894;  such  petition  having  been  duly  presented  within  three 
months  thereafter.  The  testator,  by  his  will,  in  terms,  appointed 
his  wife,  the  petitioner,  guardian  of  such  of  his  children  as  should 
be  minors  at  the  time  of  his  death,  which  occurred  August  8, 
1894.  By  chapter  175,  Laws  1893,  the  legislature  of  this  state 
enacted  an  amendment  to  section  1,  title  3,  chapter  8,  of  the  sec- 
ond part  of  the  Eevised  Statutes  The  effect  of  such  an  amend- 
ment was  considered  by  the  general  term  of  the  supreme  court,  in 
this  district,  in  Be  Schmidt,  reported  in  77  Hun,  201 ;  69  St  Rep. 
772 ;  and  it  was  there  held  that  it  repealed  all  authority  conferred 
by  former  statutes  upon  the  father  to  appoint  a  testamentary  guar- 
dian during  the  lifetime  of  the  mother,  and  that  no  such  authority 
existed  independent  of  statute.  In  that  case  the  father,  by  will, 
undertook  to  appoint  guardians  of  his  minor  children.  His  wife 
was  not  one  of  the  appointees,  but  she  gave  her  written  assent 
that  letters  should  be  granted  to  the  nominees  of  the  will,  as  testa- 
mentary guardiana     The  court  held  that  such  assent  did  not  re- 
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move  the  difficulty.  It  is  argued  here  that  the  legislature  never 
could  have  coutemplated  a  case  like  the  present  one,  or  intended 
to  forbid  the  appointment  by  a  parent,  in  his  will,  of  the  surviv- 
ing parent  as  guardian  of  their  minor  children.  But  if  the  power 
to  make  such  appointment  did  not  exist  at  common  law,  and  it  is 
not  conferred  by  any  statute,  no  force  can  be  given  to  it,  if  its 
exercise  is  attempted.  I  cannot  see  that  the  fact  that  the  attempted 
appointment  is  of  the  surviving  parent  alters  the  case.  She  can 
apply  for  letters  of  guardianship,  and  can  obtain  them,  upon  giv* 
ing  the  security  required  by  law.  This  may  involve  some  hard- 
ship, but  that  cannot  be  avoided.  As  the  general  term  suggests 
in  Its  opinion  in  the  case  cited,  it  is  not  well  to  take  any  risks  in 
such  mattera 

The  application  must  be  denied 


MiGtJBL    Camancho    Roldan   et  al,  Prffs,   v.   Andbkw    F. 
Power  ei  at,  Defts. 

{New  York  Superior  Court,  Special  Term,  FUed  November,  1895,) 

1.  Pleading — Counterclaim. 

Each  of  several  counterclaims  should  be  complete  in  itself,  unaided  by 
the  denial  or  allegations  of  any  other  part  of  the  answer  in  which  it  is  set 
up,  unless  suitable  reference  is  made  thereto. 

2.  Sahb— Nbgatiying  infbkencbb. 

A  counterclaim  for  the  breach  of  a  contract,  which  contains  certain  ex- 
ceptions, is  sufficient,  if  it  does  not  negaiive  such  exceptions. 

8.  Samb — Claim  against  onb  of  bbveral  PLAiNTDva 

Defendants,  in  an  action  by  a  copartnership,  cannot*  counterclaim  on  a 
demand  for  which  only  one  of  the  plaintiffs  is  liable. 

4.  Same— Absignsb  of  note. 

A  counterclaim  in  an  action  by  an  assignee  of  a  note  must  allege  that 
the  assignment  was  after  maturity  of  the  note. 

6.  Same — ^Monet  had  and  received. 

In  an  action  for  money  had  and  received,  the  plaintiff  must  aver  that 
the  money  was  received  to  the  use  of  defendant,  and  that  defendant  prom- 
ised to  pay. 

6.  Same— Assignee  claim. 

A  counterclaim  for  a  demand,  assigned  to  the  defendant,  must  show 
that  the  assignment  was  made  before  the  commencement  of  the  action. 

7.  Same— Special  damages. 

The  grounds  upon  which  special  damages  are  claimed  must  be  specifi- 
cally pleiided.   • 

Demtorer  to  the  counterclaims  in  the  answer. 
Martin  &  Smith  {Oeorge  A.  Strong,  of  counsel),  for  pFffs ;  Booth- 
by  &  Warren  {John  W.  Boothby^  of  counsel),  for  def  ts. 

GiLDERSLEEVE,  J. — ^The  material  allegations  of  the  complaint 
are  that  the  defendant  Power  made  two  promissory  notes,  dated 
February  1,  1893,  payable  to  his  own  order,  one  for  $2,120,  at 
twelve  months,  and  the  other  for  $2,160,  at  sixteen  months  ;  that 
Power  indorsed  and  delivered  both  notes  to  the  defendant  Thurber ; 
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that  Thurber  thereupon  indorsed  the  notes,  and  that  they  came  to 
the  possession  of  plaintiff. 

The  answer  seta  up  three  counterclainas,  to  which  plaintiffs  de- 
mur chiefly  on  the  grounds :  First,  that  they  are  not  sufficient  in 
law ;  second,  that  they  are  not  of  the  character  specified  in  section 
601  of  the  Code,  because  (1)  they  are  not  causes  of  action  against 
the  plaintiffs,  nor  (2)  in  favor  of  defendants,  or  one  or  more  of 
them  between  whom  and  plaintiffs  a  separate  judgment  may  be 
had  in  the  action.  Another  ground  is  stated,  but  it  will  not  be 
necessary  to  consider  it 

The  allegations  of  the  first  counterclaim  are,  substantially,  that 
on  January  25  and  February  1, 1893,  Roldan,  one  of  the  plaintiflfa, 
was  a  special  partner  in  the  firm  of  De  Losada  &  Co.,  who,  at  the 
former  date,  sold  to  the  defendant  Power  their  publication  busi- 
ness, and  the  accounts  and  good  will  relating  thereto,  with  certain 
exceptions ;  that  both  of  the  notes  in  question  were  delivered  to 
De  Losada  &  Co.,  while  Roldan  was  a  member  of  that  firm,  pur- 
suant to  the  agreement  of  sale ;  that  after  the  delivery  of  the  notes 
to  De  Losada  &  Co.,  and  before  the  commencement  of  this  action, 
that  firm  collected  $495.66  due  to  said  business  so  sold,  which 
moneys  they  did  not  deliver  or  account  for  to  Power ;  and  that 
the  notes  in  question,  if  ever  transferred  to  the  plaintiffs  by  De 
Losada  &  Co.,  were  transferred  without  consideration. 

The  second  counterclaim  is  pleaded  as  follows :  That  after  the 
making  and  delivery  of  the  notes  in  suit  to  De  Losada  &  Co.,  and 
while  that  firm  had  them,  and  before  this  action  was  commenced,  • 
De  Losada  &  Co.  were  indebted  to  the  Thurber-Whyland  Com- 
pany, a  corporation,  for  money  had  and  received  from  that  com- 
pany by  De  Losada  &  Co.,  in  a  balance  of  $2,062.46  over  and 
above  the  cost  of  certain  advertising  done  for  that  company  by 
De  Losada  &  Co. ;  that  this  claim  "  nas  been  assigned  to,  and  is 
now  owned  by,  the  defendants  " ;  and  that  the  notes,  if  ever  trans- 
ferred to  the  plaintiffs  by  De  Losada  &  Co.,  were  transferred  with-  ' 
out  consideration. 

The  third  counterclaim  is  pleaded  as  follows :  That  in  and  by 
the  bill  of  sale  made  by  De  Losada  &  Co.,  to  Power,  of  "  said  busi- 
ness and  journal,"  that  firm  and  each  and  all  of  the  partners 
agreed  that,  as  far  as  possible,  they  would  transfer  to  Power  the 
good  will  and  connection  of  the  "said  publication  business";  that 
after  the  notes  had  been  delivered  to  De  Losada  &  Co.,  and  while 
they  still  held  them,  they  violated  their  contract  with  Power,  and 
interfered  with  such  connection,  business,  and  good  will,  to  de- 
fendants* damage  in  $2,000. 

I  think  the  demurrer  is  well  taken,  and  should  be  sustained  on 
the  grounds :  First  That  the  counterclaims  are  all  insufficient  in 
law.  Second.  They  are  not  of  the  character  specified  in  section 
501  of  the  Code,  not  being  causes  of  action  against  the  plaintiffs, 
nor  in  favor  of  the  defendants,  or  one  of  them,  between  whom  and 
the  plaintiffs  a  separate  judgment  thereon  may  be  had  in  this  action. 
Although  these  counterclaims  are  set  up  in  connection  with  certain 
denials  and  averments  designed  to  raise  an  issue  of  fact,  yet,  in 
St.  Rbp.,  Vol.  LXX.        55 
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disposing  of  the  demurrer,  the  counterclaims  must  be  isolated  from 
all  other  parts  of  the  answer,  andi  treated  as  if  each  counterclaim 
stood  alone  and  constituted  the  whole  defense  to  the  action;  for 
good  pleading  requires  that  each  of  several  counterclaims  shall  be 
complete  in  itself,  unaided  bv  the  denials  or  allegations  of  any 
ojher  part  of  the  answer  in.wtich  it  is  set  up,  unless  suitable  ref- 
erence is  made  thereto.  Cregin  v.  Lovdl^  88  N.  Y.  268 ;  McKemie 
V.  Fox,  29  St.  Rep.  106 ;  Seiners  v.  Brandhorst,  59  How.  Prac.  91 ; 
2  Wait  Praa  832.  Tested  by  this  rule,  the  first  counterclaim  is 
insuflScient  for  the  following  reasons : 

First  The  sale  of  the  business,  accounts,,  eta,  by  De  Losada  k 
Co.  to  Power,  was  subject  to  "certain  exceptions,"  and  it  does  not 
appear  but  that  the  $495.56  collected  by  them  was  included  in 
those  "exceptiona"  The  pleader  should  have  negatived,  by  proper 
averments,  the  inference  that  this  might  have  been  the  fact  With- 
out such  averments,  his  assignment  of  a  breach  of  the  contract  was 
fatally  defectiva  The  pleader  should  also  have  alleged  that  the 
collections  in  question  were  wrongfully  made.  A  counterclaim 
must  be  pleaded  as  an  independent  cause  of  action.  Bice  v.  Orangey 
131  N.  Y.  149 ;  42  St  Rep.  747. 

Second.  The  notes  are  alleged  to  have  been  delivered  to  De 
Losada  &  Co.  ''pursuant  to  the  agreement  of  sale,"  but  it  does  not 
appear  whether  the  contract,  which  embraced  several  items,  was 
entire  or  separable.  It  is  essential  that  this  should  appear,  for,  if 
separable,  some  of  the  property  sold  having  been  delivered  to 
Power,  the  transfer  of  the  notes  was  not  wholnr  without  considera- 
tion. There  was,  at  most,  a  partial  failure  of  consideration,  and 
the  notes  would  be  good  pro  tanio  in  the  hands  of  De  Losada  k 
Co.  or  any  subsequent  holder,  even  assuming  that  they  were  orig- 
inally without  consideration. 

Third.  It  is  a  very  serious  question  whether  such  a  claim,  if 
valid  in  other  respects,  could  be  enforced  in  this  action  against  the 

Elaintifl!  Roldan,  as  he  was  a  special  partner,  presumably  by  a 
mited  copartnership.  The  statute  in  such  case  provides  that  in 
an  action  against  a  limited  copartnership  the  special  partner  is  not  a 
necessary  party,  and  probably  he  is  not  liable  in  any  form  of  ac- 
tion as  sole  defendant,  except  where  he  is  pursued  on  the  ground 
of  his  strict  statutory  liability. 

Fourth.  But,  if  this  counterclaim  were  well  pleaded  as  to  its 
substantial  facts,  it  cannot  be  allowed,  because  it  is  not  a  cause  of 
action  against  the  plaintiffs,  nor  one  upon  which  judgment  could 
be  rendered  in  this  action  between  Power  and  Roldan.  The  latter 
and  the  plaintifiE  Van  Sickel  sue  as  copartners,  and  are  not  liable 
jointly  for  an  individual  claim  against  one  of  them.  Spqfford  v. 
Rowan,  124  N.  Y.  108 ;  35  St  Rep.  65 ;  McCuUoch  v.  Vibbard, 
61  Hun,  227 ;  21  St  Rep.  51 ;  Campbell  v.  Sherman,  29  St  Rep. 
156;  Richards  v.  Reed,  26  N.  Y.  Supp.  540;  Hanison  v.  Vander- 
hiU,  9  St  Rep.  810.  The  allegation  of  the  copartnership  of  plaint- 
iffs, not  being  denied  in  connection  with  the  counterclaim,  must 
be  taken  as  trua 

Fifth.  Hypothetical  pleading  is  bad,  Goodman  v.  Robb,  41  Hun, 
605  ;  5  St  Rep.  242,  but  if  the  notes  were  transferred  to  plaintifib, 
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OS  defendants  aver,  without  consideration,  that  is  wholly  imma- 
terial, for  two  reasons :  (a)  The  Code  (section  602,  subdL  2)  pro- 
vides for  letting  in  a  counterclaim  in  an  action  upon  a  promissory 
note  where  it  is  transferred  aiter  maturity  only ;  (b)  the  defendant's 
have  not  shown,  in  setting  up  the  counterclaim,  either  that  the 
notes,  in  their  inception,  were  without  consideration,  or  that  they 
were  transferred  to  De  Losada  &  Co.  without  consideration.  On 
the  contrary,  as  above  remarked,  there  does  not  appear  to  have 
been  more  than  a  partial  failure  of  consideration.  Besides,  the 
allegations  of  the  complaint  being  undenied  in  this  connection,  it 
must  be  assumed  that  the  notes  were  valid  in  their  inception,  and 
that  the  plaintiffs  now  hold  them.  If  so,  the  legal  presumption, 
without  any  special  averment,  is  that  they  received  them  in  good 
faith,  before  maturity,  and  for  value.  These  last  considerations  are 
fatal  to  this  counterclaim,  even  if  the  preceding  views  should  not 
be  correct 

The  second  counterclaim  is  stated  in  terms  so  obscure  that  it  is 
difficult  to  determine  what  cause  af  action  the  pleader  intended  to 
set  up.  Certainly  there  is  a  great  paucity  of  facts  in  its  statement. 
Doubtless  a  party  may,  under  our  system,  resort  to  the  brief  state- 
ment of  a  cause  of  action  for  money.had  and  received,  peculiar  to 
the  common  counts  under  the  former  practice ;  but  then  he  must 
allege  more  than  is  stated  in  this  case.  He  must  aver  that  the 
money  was  received  to  the  use  of  the  defendant,  and  that  defend- 
ant promised  to  pay.  Here,  evpn  the  meager  requirements  of  the 
common-law  practice  are  not  met,  and  there  is  no  attempt  to  cora- 

f)ly  with  the  rule  of  the  Code  recjuiring  a  plain  statement  of  the 
acts  constituting  the  cause  of  action.  The  only  facts  alleged  are 
that  De  Losada  &  Co.  were  indebted  to  the  Thurber-Whyland 
Company  in  a  balance  of  money  had  and  received  from  it  over 
and  above  the  costs  of  certain  advertising  done  for  the  company 
by  De  Losada  &  Ca  The  terms  of  the  a^ement  which  may  w 
supposed  to  ha^e  existed  between  the  parties  are  not  stated,  and 
it  is  impossible  for  the  court  to  say  that  the  statement  of  the  coun- 
terclaim imports  any  legal  liability  whatever  on  the  part  of  De 
Loiada  &  Co.  This  counterclaim  is  also  subject  to  most  of  the  criti- 
cism passed  upon  the  firit  An  equally  radical  and  fatal  defect  in 
this  counterclaim  is  th^  omission  to  allege  that  the  demand  in  ques- 
tion was  assiffneJ  t  >  the  defendants  before  the  commencement  of  this 
action.  Code,  §  501,  Bubd.  2  ;  ifayo  v.  Davidge,  44  Hun,  342 ;  8 
St  Rep.  844;  Blood  v.  Kane,  52  Hun,  225;  23  St  Rep.  298; 
Moody  V.  Steele,  3  St  Rep.  269. 

In  stating  the  third  counterclaim  the  pleader  evidently  relied 
upon  the  aid  of  allegations  contained  in  other  parts  of  the  answer 
to  make  out  his  cause  of  action.  But,  taking  it  by  itself,  as  we 
must,  it  affords  very  slender  information  regarding  the  transaction 
therein  referred  to.  Assuming,  however,  that  the  statement  of  the 
cause  of  action  is  good  in  all  other  respects,  it  fails  to  assigns  suf- 
ficiently a  breach  of  the  contract  in  question.  To  allege  merely 
that  Dj  Losada  &  Co.  "broke  and  violated  their  contract"  by  in- 
terfering with  "such  connection"  (whatever  tlintmay  mean),  totlie 
damage  of  defendants  in  $2,000,  does  not  satisfy  the'very  moderate! 
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demands  of  our  liberal  system  of  pleading.  The  grounds .  upon 
which  special  damages  are  claimed  must  oe  specifically  pleaded. 
This  is  elemental  in  the  law  of  pleading.  Beegm(Ain  v.  Jones^  94 
N.  Y.  51;  Havemeyer  v.  Fuller,  60  How.  Praa  316. 

The  statement  or  this  cause  of  action  is  also  liable  to  the  objec- 
tions already  noted  in  the  case  of  the  other  counterclaims.  There  is 
here  no  attempt  whatever  to  impeach  the  validity  of  the  notes  in  the 
hands  of  tl\e  plaintiffs;  so  that,  if  the  pleading  were  faultless,  it 
could  avail  the  defendants  nothing  by  way  of  counterclaim.  The 
demurrer  to  each  of  the  counterclaims  should  be  sustained,  with 
costs. 


In  the  Matter  of  a  Proceeding  to  Set  Aside  the  Appraisal  of  the 
Estate  of  Sidney  Smith,  Deceased. 

{Surrogates  Court,  Madison  County,  Filed  October,  1896,) 

1.  Tax— Collateral  inhbrita^ce— Concealmbnt  op  facts. 

The  concealmeDt  of  facts  l)y  an  administrator  is  not  grounds  for  setting 
aside  an  appraisement  of  an  estate  under  the  collateral  inheritance  tax  law 
of  1885. 

2.  Same — Failure  to  apprai^^— Hbmedt. 

.The  failure  to  appraise  a  judgment  in  favor  of  the  estate  against  one 
who  is  entitled  to  a  distributive  share  of  the  estate  greater  in  amount  than 
the  judgment,  though  erroneous,  cannot  be  corrected  by  a  proceeding  to 
set  the  appraisal  aside/  but  only  by  appeal. 

8.  Executors,  etc.— Limitation — ^Riqht  to  retain. 

The  right  of  an  administrator  to  retain  from  the  share  of  a  distributee 
the  amount  of  a  debt  due  from  him  to  decedent  is  not  affected  by  the  fact 
that  such  debt  is  barred  by  the  statute  of  limitation. 

Proceeding  tolset  aside  the  appraisal  of  the  estate  of  Sidney 
Smith,  deceased. 

K  M.  Aylesworih,  &  R  White,  R  R  Coman,  and  R  R 
Olcotij  for  comptroller ;  Man  &  Man  and  S.  M.  lAnddey,  for 
estate, 

Kennedy,  & — This  is  a  proceeding  to  set  aside  the  appraisal 
and  assessment  of  the  collateral  inheritance  tax  upon  the  estate  of 
Sidney  Smith,  deceased,  upon  the  ground  of  alleged  fraud  and 
fraudulent  concealment  of  facts  by  the  administrator  at  the  time 
of  the  appraisal  of  the  estate  in  1888. 

We  must  deny  the  application  for  the  following  reasons : 

Excluding  the  Adams  judgment,  to  which  we  hereafter  refer, 
the  state 'claims  that  some  of  all  of  the  committees  who  have  had 
charge  of  Sidney  Smith's  estate  during  his  lunacy,  from  1848,  to 
his  death,  in  1886,  have  been  guilty  or  great  irregularities  in  the 
management  of  his  property,  and  that,  at  the  time  of  the  appraisal, 
said  committees  were  indebted  to  his  estate  in  a  large  sum  of 
money,  which  ought  to  have  been  taxed  Without  examining  the 
evidence  to  ascertain  whether  this  claim  is  true  or  not,  we  shall 
hold  as  follows : 

At  the  time  the  assessment  was  made,  the  statute  did  not  au- 
thorize the  appraiser  to  subpoena  and  compel  the  attendance  of 
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witnesses  for  the  purpose  of  ascertaining  under  oath  the  condition 
and  amount  of  the  estate.  He  was  without  power  to  make  an^ 
investigation,  save  by  personal  observation  and  inquiry.  In  this 
case  the  appraiser  did  all  that  he  was  authorized  or  empowered  to 
do  under  the  law  as  it  then  was  iti  determining  the  amount  of 
property  liable  to  taxation.  Having  made  use  of  and  exhausted 
every  remedy  then  provided  for  the  appraisal  of  this  estate,  the 
state  is  bound  by  his  acts  and  conclusions,  unless  he  committed 
errors  for  which  an  appeal  might  have  been  taken.  The  collateral 
inheritance  tax  act  of  1885  imposed  no  duty  or  obligation  upon 
the  administrator  of  this  estate  to  voluntarily  aid  the  appraiser  in 
any  manner  whatever  in  making  the  appraisal,  or  to  make  any 
statement,  disclosure,  or  proof  as  to  the  condition  or  amount  of  the 
estate  he  represented  any  more, than  a  private  citizen  is  under  ob- 
ligation to  inform  the  tax  assessor  of  the  amount  and  condition  of 
his  property  for  the  purpose  of  an  assessment  We,  therefore,  hold 
that  the  administrator  was  not  guilty  of  any  fraudulent  acts  of 
commission  or  omission  in  connection  with  the  appraisal  of  this 
estata 

Even  if  the  appraiser  had  been  informed  that  there  was  irregu- 
larities in  the  management  of  the  lunatic's  estate  from  1848  to  1886, 
by  reason  of  which  the  several  trustees  were  indebted  to  said  estate, 
he  would  have  been  justified,  and  we  thitik  it  would  have  been 
his  duty,  to  hold  that  the  claims  arising  thereform  had  no  fair 
market ,value,  because  he  had  no  power  to  investigate  the  matter, 
and  even  if  he  had  possessed  the  power,*  because  of .  the  long,  ex- 
pensive, and  uncertain  litigation  that  would  have  been  necessary  to 
ascertain  the  fact.  In  view  of  the  statute  as  it  was  at  the  time  of 
the  appraisal,  we  think  this  estate,  upon  this  branch  of  the  case, 
•  has  been  legally  submitted  to  the  appraiser,  and  the  assessment 
for  this  reason  cannot  be  set  aside,  except  for  errors,  for  which  an 
appeal  is  the  only  proper  remedy. 

2.  It  is  claime<^  by  the  state'  that  the  balance  due  upon  the 
Adams  judgment,  amounting  to  about  $60,000,  should  have  been 
Appraised.  We  so  hold,  but  the  remedy  for  the  error  was  by  ap- 
peal in  due  time  from  the  assessment,  and  not  by  proceedings  to 
set  the  same  asida  The  administrator  had  a  lien  and  right  of  de- 
tention upon  the  distributive  share  of  Adams  in  said  estate  to  the 
amount  of  his  indebtedness  to  it,  which  could  have  been  enforced 
upon  the  judicial  settlement  of  the  estate  by  simply  deducting  the 
same  from  the  amount  to  which  he  was  entitled,  and  it  would  have 
been  the  duty  of  the  surrogate  to  make  the  decree  accordingly.  It 
is  an  undisputed  fact  that  the  Adams  share  of  the  esate  was  in  ex- 
cess of  the  amount  due  upon  the  judgment,  and  also  that  the  ad- 
ministrator had  sufficient  funds  in  his  hands  to  pay  it.  Under  such 
circumstances,  the  opinions  of  Smith  or  Underbill  to  the  market 
value  or  collectibility  of  this  claim  are  of  no  consequence;  for, 
upon  thefacts  above  stated,  the  law  had  settled  the  question  of  its 
value  by  declaring  that  the  administrator  had  a  lien  or  right  of  de- 
tention upon  sufficient  assets  then  in  his  hands  to  pay  the  same  in 
full,  and  provided  a  remedy  for  its  collection.  Even  if  the  Adams 
claim  had  not  been  put  into  judgment,  the  .statute  of  limitations 
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would  not  have  been  a  bar  to  the  recovery  of  the  debt  in  the  man- 
ner above  stated.  Rogers  v.  Murdock^  45  Hun,  30;  9  St  Rep  660. 
The  appraiser  may  have  been  misled  by  the  statements  of  Smith  and 
XJnderhill  because  he  was  not  aware  of  the  law  applicable  to  this 
branch  of  the  case.  His  concltlsion  as  to  the  value  of  the  Adams 
claim  was  erroneous,  but  the  error  was  one, that  should  have  been 
corrected  by  appeal  from  the  assessment 

8.  This  surrogate's  court  has  heretofore  held,  by  its  order  of 
March  16, 1889,  that  the  proceeds  of  Alabama  lands  were  exempt 
from  taxation,  and  no  reason  appears  why  the  ruling  upon  thkt 
question  should  be  changed. 

An  order  will  therefore  be  entered  dismissing  these- proceed- 
ings, with  $250  costs,  to  be  paid  by  the  comptroller  of  the  state  of 
New  York. 

Ordered  accordingly 


Margaret  Shea,  PrfiE,  v.  Sun   Printing  and   PiXBLiSHrNa 
Association,  Deft 

(New  York  Gommon  Pleas,  Special  Term,  Filed  October,  1896,) 

LiBEIi— LlBBLOUB   WORDft— QUKSTION    FOB  JITBT. 

The  complaint  for  libel,  in  statinfl;  that  a  married  woman  was  living 
with  a  man  other  than  her  hmsband,  is  not  demurrable,  but  presents  a 
Question ^or  the  jury,  whether  tne  word  **  living"  imputed  improper  con- 
duct to  her. 

Demurrer  to  the  complaint  on  the  grounds  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Duncan  Edwards^  for  vtVS. ;  Franklin  Barilett^  for  deft 

GiEGERiCET,  J. — The  article  complained  of  as  containing  a  libel, 
so  far  as  it  is  material,  is  as  follows  (the  italicised  portions  being 
headlines  in  the  article  as  published) : 

"  Persecuted  by  Dr.  Bell  Edioard  J.  Shea  is  said  to  be  the  victim 
of  the  man  who  lives  with  his  wife,  Edward  J.  Shea,  who  was 
committed  to  Ludlow  Sti-eet  jail  on  October  30th,  for  defaulting 
in  alimony,  was*  brought  before  Judge  Andrews  to-day  in  su- 
preme court  chambers,  on  a  writ  of  habeas  corpus  obtained  by  his 
counsel,  Frederick  Keller,  on  Friday.  Mr.  Keller  has  secured 
two  affidavits  from  Mi's.  Annie  Pierce  and  Mrs.  Mary  McNally, 
tending  to  show  that  Shea  has  been  persecuted  througn  Dr.  Bell; 
of  160  West  Eighty-third  street,  with  whom  Mrs.  Margaret  Shea, 
the  plaintiff's  wife  in  this  action,  is  now  living." 

A  libel  is  defined  to  be : 

**  A  malicious  publication  by  writing,  printing,^picture,  effigy, 
sign,  or  otherwise  than  by  mere  speech,  wliich  expioses  any  living 
persc^n,  or  the  memory  of  any  person  deceased^  to  hatred,  con- 
tempt, ridicule  or  obloquy,  or  which  causes,  or  tends  to  cause,  any 
pei-son  to  be  shunned  or  avoided,  or  which  has  a  tendency  to 
injure  any  person,  corporation  or  association  of  persons,  in  his  or 
their  b^isiness  or  ococupation."  Pen.  Code,  §  242;  Turion  v.  New 
York  Becorder,  3  Misc.- Rep.  314,  317;  52  St.  Rep.  898. 
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Judge  Pryor,  in  speaking  for  this  court  in  WiUJiers  v%  Jones, 
48  St  Rep.  151,  sa^s : 

"By  all  authorities,  any  unprivileged  publication  of  which  the 
necessary  tendency  is  to  expose  a  man  to  hatred,  cotiteinpt^  or 
ridicule,  is  a  libel. 

Language  is  libelous  which  tends  to  degrade  a  person  in  society. 
13  Am.  &  Eng.  Ena  Law,  p.  295.  Is  it  libelous  to  write  of  a 
married  woman  that  she  is  living  with  a  man  not  her  liusbimd? 
The  demurrer  contends  that  this  statement  in  the  above  article 
has  a  perfectly  harmless  meaning.  It  is  possible  to  ring  tba 
changes  upon  the  many  meanings  of  the  word  "  live."  TUq  in- 
quiry, however,  is  not  whether  the  words  could  have  been  under- 
stood in  any  other  way  than  as  imputing  a  disgraceful  charge  to 
the  plaintiff,  but  whether  that  is  the  construction  which  cx>mmon 
people  naturally  put  upon  them,  liyckman  v.  Delavan,  25  Wend* 
186,  201 ;  Byrnes  y.  Matthews,  12  St  Rep.  74,  79,  80,  and  this 
question  is  for  the  jury.  "  If  Jhe  application  or  meaning  of  the 
words^  is  ambiguous,  or  the  sense  in  which  they  were  used  is  un- 
certain, and  they  are  capable  of  a  construction  which  would  miike 
them  actionable,  although  at  the  same  time  an  innocent  sense  can 
be  attributed  to  them,  it  is  for  the  jury  to  determine,  upon  all  the 
circumstances,  whether  they  are  applied  to  the  plaintiff,  and  ia 
what  sense  they  were  used  "  Per  Andrews,  J.,  in  Sanderson  v, 
CaJdweU^  45  N.  Y.  401.  The  cases  of  Ryckman  v.  Delavan,  supra; 
Patch  V.  IVibune  Assn,,  38  Hun,  868,  369;  and  Woodruff  v^ 
Bradstreei  Co,,  116  N.  Y.  217,  220 ;  26  St  Rep.  523,  ar€^  to  the 
same  effect  The  inunendo,  if  any  is  necessary,  is,  in  my  opin- 
ion, sufficient  For  these  reasons  the  demurrer  should  be  over- 
ruled, and  there  should  be  judgment  for  the  plaintiff  overruling 
the  demurrer,  with  costrf,  with  leave  to  the  defendant  to  answer 
within  twenty  days  upon  payment  of  cost& 


Charles  F.  Mattlage,  App'lt,  v.  New  York  Elevated  Rail- 
road Company  et  al,  Jlesp'ts. 

(New  York  Oomman  Pleas,  General  Term,  Filed  Naoember  4,    isas.) 
1.  Dbkdb— Construction. 

Of  the  grantor  of  land  which  is  described  as  bounded  by  a  street  arlifgh- 
way.  is  at  the  time  of  the  conveyance  also  seized  in  fee  of  the  hind  over 
which  such  street  or  highway  extends,  he  will  be  presumed  to  ha?e 
included  the  last  mentioned  land  to  the  center,  and  courses,  ^\^Xi\m\i^  und 
dimensions  must  yield  to  boundaries,  unless  an  intention  that  llie  former 
shall  be  controlling  appears.' 

3.  Damages— Public  use. 

If  so  much  of  the  property  as  is  actually  taken  for  a  public  use  the 
measure  of  just  compensation  provided  for  by  the  constitution  is  its  value 
without  deduction  for  benefit  to  the  remainder.  * 

8.  Injunction— Substantial  injury. 

In  order  to  defeat  an  abutter's  claim  for  injunctive  relief,  it  fa  fnnimh- 
ent  upon  the  elevated  railway  to  show  that  the  land  taken  is  of  nu.  or  otilv 
of  nominal,  value. 
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4.  Bahb. 

The  construction  <eDd  operation  of  an  eleyated  railway  impose  upon  the 

land  an  additional  burden,  and  is,  to  that  extent,  an  appropriation  of  the 

owner's  rights  of  property. 

Appeal  from  a  judgment,  denying  injunctive  relief,  and  yet 
awarding  to  plaintiff  nominal  damages  and  costs. 

Charles  D,  Ridgway,  for  appUt;  Julien  T.  Davies  and  BraitKsrd 
Tollesj  for  resp*t 

BiscHOFP,  J.  —  The  premises  involved  are  situated  on  the 
corner  formed  by  the  intersection  of  the  westerly  side  of  Green- 
wich street  with  the  southerly  side  of  Warren  street,  in  the  city  of 
New  York,  being  twenty-six  feet  and  six  inches  in  front  on  Green- 
wich street;  and  the  action  was  brought  to  enjoin  the  maintenance 
and  operation  of  the  defendants' elevated  railway  in  Greenwich 
street  in  front  of  the  premises,  as  well  as  the  maintenance  of  theip 
station  extending  partly  on  Greenwich  street  and  partly  on  War^ 
ren  street  Upon  the  trial,  however,  the  plaintiff  disclaimed  all 
contention  with  regard  to  the  station. 

The  plaintiff  claimed  and  the  trial  'court  adjudged  him  to  be 
the  owner  in  fee  of  the  premises  above  alluded  to,  as  well  as  of 
the  land  contiguous  thereto  and  forming  the  bed  of  Greenwich 
street,  to  the  center  thereof,  upon  which  the  defendants'  railway 
was  constructed,  subject  to  the  perpetual  use  of  the  land  last  al- 
luded to  for  the  purposes  of  a  public  street  Such  being  the  facts 
it  was  error  for  the  trial  court  to  conclude  that  the  damage  which 
resulted  to  the  plaintiff  from  the  defendants'  appropriation  of  the 
land  in  Greenwich  street  was  nominal  only,  ana  upon  that  ground 
to  refuse  him  injunctive  relief. 

At  the  time  of  the  conveyance  hereinafter  next  to  be  alluded 
to,  the  premises  in  question,  including  the  soil  of  Greenwich 
street,  were  a  part  of  the  land  under  the  waters  of  the  Hudson 
river,  and  were  owned  by  the  corporation  of  the  city  of  New  York, 
the  upland  contiguous  to  such  land  under  water  being  at  the  time 
the  property  of  the  corporation  of  Trinity  Church.  Greenwich 
street,  as  such,  does  not  appear  then  to  have  existed  in  front  of 
'  the  premises  involved.  .On  November  18,  1773,  the  corporation 
of  the  city  of  New  York  conveyed  to  the  corporation  of  tne  Trin- 
Church  **all  the  land,  ground,  soil,  and  water  lots"  extending  200 
feet  beyond  low-water  mark,  "situate,  lying,  and  being  in  front 
of "  and  "  contiguous  to  "  the  land  of  the  grantee,  witn  all  the 
"  estate,  right,  title,  possession,  use,  interest,  property,  claim,  and 
demand  whatsoever  of  "  the  grantor  in  and  to  the  land  under  water 
and  first  above  alluded  to.  By  the  deed  of  conveyance,  the  gran- 
tee covenanted  to  "leave  a  street  of  sixty-six  feet,  English  meas- 
ure, in  breadth,"  to  be  known  as  Greenwich  or  First  street,  and  to 
extend  along  high-water  mark  of  the  land  conveyed;  the  same  "to 
remain  a  public  street  of  said  city." 

The  grantee  furthermore  covenanted  to  cause  such  street,  with 
others,  to  be  made  and  completed  by  the  25th  day  of  September, 
1780 ;  to  maintain  the  several  streets  at  all  times  thereafter  in 
good  and  sufficient  repair;  and  that  the  same  should  continue  for- 
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ever  '^for  the  free  use  and  commoo  passage  of,  and  public  streets 
and  ways  for,  the  inhabitants  of  the  city  of  New  York,  and 
and  all  others  passing  or  returning  through  or  by  the  same,  in 
such  manner  as  the  other  public  streets  of  the  same  city  now  are  or 
lawfully  ought  to  be."  No  part  of  the  tract  of  land  described  in 
the  premises  to  be  the  subject-matter  of  the  conveyance  was  ex- 
cepted; and  throughout  the  conveyances  of  the  premises  in  suit, 
from  the  deed  by  the  corporation  of  Trinity  Church  down  to  and 
including  the  one  to  the  plaintiff,  the  same  were  described  as 
bounded  "easterly  in  front  by  Greenwich  street" 

We  are  convinced  of  the  accuracy  of  the  conclusion  that  the 
plaintiff  is  the  owner  in  fee  of  so  much  of  the  bod  of  Greenwich 
street  as  is  contiguous  to  and  in  front  of  his  remaining  land,  to 
the  center  thereot  As  we  construe  the  conveyance  to  the  cor- 
'poration  of  Trinity  Church,  it  operated  to  vest  the  fee  of  the  en- 
tire tract  of  land  under  water  in  the  grantee.  Giving  effect  to  the 
grantee's  covenant  to  open  and  maintain  Greenwich  street  as  a  res- 
ervation by  the  grantor,  such  reservation  is  fully  satisfied  if  ex- . 
tended  to  an  easement — a  right  of  way — only;  and  the  reservation 
fo  the  easement,  because  of  obvious  conflict,  excludes  intention 
to  claim  the  contmued  ownership  of  the  fee. 

Applying,  next,  familiar  rules  governing  the  construction  of 
grants  of  land  abutting  upon  streets  or  highways  to  the  subse- 
quent  deeds,  the  plaintiff's  succession  to  the  lee  of_  the  soil  of 
Greenwich  street  is  apparent  These  rules  are  that  if  the  grantor 
of  land  which  is  described  as  bounded  by  a  street  or  highway,  is 
at  the  time  of  the  conveyance  also  seised  in  fee  of  the  land  over 
which  such  street  or  highway  extends,  he  will  be  presumed  to 
have  included  the  last  mentioned  land  to  the  center.  Insurance  Co. 
V.  Stevens,  87  N.  Y.  287,  291 ;  and  that  courses,  distances,  and 
dimensions  must  yield  to  boundaries  unless  an  intention  that  the 
former  shall  be  controlling  clearly  appears.  *  Yates  v.  De  Bogerty 
5G  N.  Y.  526 ;  Dunham  v.  Williams,  37  id.  251 ;  2  Am.  &  Eng. 
Ena  Laws,  507.  For  so  much  of  the  property  as  is  actually  taken 
for  a  public  use,  the  measure  of  just  compensation  provided  for 
by  the  constitution  is  its  value,  without  deduction  for  benefits  to 
the  remainder.  Henderson  v.  Railroad  Co.,  78  N.  Y.  423,  433  ; 
Bohm  V.  Met  R  Railway  Co,,  129  id.  576;  42  St  Eep.  247;  Matt- 
lage y.  N.  T.E.  Railroad  Co.,  1  Misa  Rep.  339;  48  St  Rep.  683. 

Obviously,  therefore,  the  case  at  bar  is  distinguishable  m  that 
regard  from  the  case  of  the  taking  only  of  the  easements  of  light, 
air,  and  means  of  access  appurtenant  to  abutting  land.  Those 
easements,  being  incapable  of  enjoyment  except  in  connection  with 
the  land  abutting  upon  the  servient  land,  hiive  no  actual  value 
apart  therefrom.  Bohm  v.  Railway  Co,,  supra.  Hence,  when  they 
constitute  the  only  property  taken,  the  inquiry  with  regard  to  the 
compensation  to  be  made  is  appointed  to  ascertain  the  effect  of 
such  taking  upon  the  dominant  land,  in  which  case  resultant 
benefits  are  to  be  considered  in  arriving  at#the  extent  of  owner's 
loss.  Newman  v.  Met  E  Railroad  Co.,  118  N  Y  618;  30  St  Rep. 
86.  But  the  owner  of  land  which  is  subject  to  use  as  a  public 
St.  Rep.,  Vol.  LXX.        56 
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street  or  highway  has  substantial  rights  therein.  "  He  luny  ex- 
cavate the  soil  under  the  surface,  and  use  the  space,  McCurlJiy  v. 
Syracusey  46  N.  Y.  194,  or  authorize  others  so  to  do.  He  pos- 
sesses absolute  dominion  over  the  land  for  all  purposes  not 
inconsisent  with  the  public  easement  and  the  proper  exercise 
of  the  police  power  of  the  stata  If  the  street  or  highway 
is  abanaoned,  the  land  reverts  to  him.  24  Am.  &  Eng.  Enc.  Law, 
122.  His  rights  can  be  taken  from  him  only  in  the  exercise  of 
the  power  of  eminent  domain,  and  upon  the  payment  of  just  com- 
pensation, Williams  v.  Railroad  Co.,,  16  N.  i.  97,  108;  and  just 
<X)m{)ensation  in  such  a  case  implies  that  it  should  be  of  a  sub- 
stantial charact^,  In  re  City  of  jBuffah  {City  of  Buffalo  v.  PraU; 
Super.  Ct  Buft),  39  St  Rep.  417;  affirmed,  181  ]N.  Y.  293;  43 
St  Bep.  278.  A  kirther  distinction  is  here  to  be  noted  between 
the  present  case  and  one  involving  the  conversation  of  an  existing' 
right  of  way  in  favor  of  abutting  owners  into  a  public  easement 
for  the  same  uses,  in  which  the  latter  case  no  actual  damage  is 
,held  to  result     In  re  Adams,  141  N.  Y.  297;  57  St  Rep.  408. 

In  determining,  for  the  purpose  of  just  compensation,  the  value 
of  the  property  which  is  to  be  taken  for  a  public  use,  the  inquiry 
is :  Wnat  is  the  property  ''  worth  in  the  market,  viewed  not  merely 
with  reference  to  the  uses  to  which  it  is  at  the  time  applied,  but 
with  reference  to  the  uses  to  which  it  is  plainlv  adaptea, — ^that  is 
to  say,  what  is  it  worth  from  its  availability  for  valuable  uses?" 
Boom  Co,  V.'  Patterson,  98  U.  S.  403 ;  Lewis,  Em.  Dom.  §  479 ; 
Suth.  Dam.  §  1074.^  Measured  by  this" rule,  the  testimony  of  the 
plaintiS^s  experts,  called  to  show  a  substantial  value  of  the  land 
in  Greenwich  street  is  in  part  worthless,  because  of  its  extremely 
speculative  character  (Lewis,  Em.  Dom.  §  480);  but  it  sufficiently 
Appears  from  the  testimony  of  Plars,  one  of  such  experts,  which  in 
that  regard  was  competent  and  uncontradicted,  that  the  land  was 
available  for  particular  uses,  and  as  to  such  uses  was  of  substantial 
value.  True,  expert  testimony,  as  mere  opinion  evidence,  is  not 
to  be  regarded  as  conclusive.  Head  v.  Hargrave,  105  TJ.  S.  45; 
Forsyth  v.  DooliUle,  120  U.  &  73,  77 ;  Bog.  Exp.  Test  p.  486, 
§  207.  Such  testimony,  however,  is  competent  ex  neoessilaie, 
Clark  V.  Baird,  9  N.  Y.  183, 196.  It  is  therefore  to  be  considered, 
and  if  cort-oborated  bv  probability,  and  the  circumstances  of  the 
particular.case  in  which  such  testimony  must  needs  be  resorted  to, 
It  should  be  given  due  weight  Expert  testimony  regarding 
value  when  the  property,  as  here,  is  in  some  respects,  at  least  sui 
generis,  may  not  afford  more  than  a  vague  and  unsatisfactory  basis 
for  the  award  of  adequate  compensation ;  but,  even,  so,  relief  is 
not  upon  that  account  to  be  withheld,  if  it  clearly  appears  that 
substantial  damage  was  inflicted  by  the  taking  of  the  property. 
It  cannot  avail  the  wrongdoer,  for  the  purpose  of  immunity,  that 
the  extent  of  his  wrong  is  not  capable  of  precise  measurement  in 
money.  Drucher  v.  Man.  Railway  Co,,  106  N.  Y.  157,  164;  8 
St  Rep.  599. 

It  all  the  above  testimony  above  alluded  to  be  rejected,  it  fol- 
lows, notwithstanding,  that  the  plaintiff  should  have  prevailed  m 
the  action.     Injunctive  relief  is  not  to  be  extended  except  where 
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the  act  sought  to  be  restrained  inflicts  substantial  injury,  Ghay  v. 
Man,  Hallway  Co.,  128  N.Y.  499;  40  St  Rep.  478;  Brush  v. 
Bailway  Co,^  13  N.  Y.  Suppr  908 ;  but  the  rule  ootains  only  when 
\i  appears  affinnatively  that  the  injury  is  technical  only  and  trivial. 
Such  were  the  cases  fast  above  cited  and  those  referred  to  in  the 
opinions  therein.  SpelL  Extr.  Rel.  §  286.  Here,  however,  the 
rights  of  the  plaintia  as  the  owner  of  the  land  subject  to  an  ease- 
ment for  the  street  or  highway  uses  are  prima  fade  of  a  substantial 
character.  Hence  a  wrongful  appropriation  thereof  works  sub- 
stantial iniury  to  him.  C%  of  Buffalo  v.  Pratl^  supra.  In  order 
to  defeat  the  plaidtifiTs  claim  to  injunctive  ^relief,  it  was  incjumbeut, 
therefore,  upon  the  defendants,  to  show  that  the  land  taken  was 
of  no,  or  only  of  nominal,  value.    No  such  evidence  was  adduced. 

That  the  construction  and  operation  of  an  elevated  railway  there- 
on imposes  upon  the  land  an  additional  burden, — one  not  within 
the  contemplation  of  ordinary  street  or  highway  uses, — and  is  to 
that  extent  an  expropriation  of  the  owner^s  rights  of  property,  was 
deBnitely  settled  by  Story. v.  Railroad  Co,,  90  N.  Y.  122 ;  Lahr  v. 
AfeL  R  R'lilroad  Co.,  104  N.  Y.  268 ;  4  St  Rep.  340 ;  Drucker  v. 
Man,  Railway  Co,,  106  N.  Y.  157;  8  St  Rep.  599;  Ahendroth  v. 
Man,  Railway  Co.,  122  N.  Y.  1 ;  33  St  Rep.  475;  and  Kane  v. 
KY.E.  Railway  Co,,  125  N.  Y.  164;  34  St  Rep.  876;  and,  for 
the  C9ntinuing  trespass  whicli  results  from  the  maintenance  and 
operation  of  the  railj^ay,  the  owner  is  entitled  to  injunctive  relief 
Williams  and  Henderson  Cases,  supra,  lest  the  wrong  should  ripen 
into  a  right  by  adverse  possession,  or  the  owner  be  forced  into  a 
multiplicity  of  actions  to  prevent  such  a  result  Corning  v.  Nail 
Factory,  34  Barb.  486. 

The  judgment  should  be  reversed,  and  a  new  trial  had,  with 
costs  to  the  plaintiff  to  abide  the  event 

All  concur. 


JohnMubtha,  Resp*t,  v.  Metropolitan  Elkvatbd  Railway 
Company  et  al,  App^lts. 

{New  York  Common  Pleas,  OenercU  Term,  FUed  November  4, 189S), 

BrmBifCB— Elevated  railroads. 

In  an  action  to  enjoin  tlie  operation  of  an  elevated  railroad  on  the  streets 
on  which  plaintiff's  premises  abut,  the  statement  of  persons  applying  to 
rent  apartments,  more  particulnrly  in  premises  other  than  those  in  suit,  arc 
not  admissible  as  part  of  the  res  gestae,  but  are  hearsay. 

Appeal  from  a  judgment  in  favor  of  plaintiff  for  injunctive 
relief,  and  damages  for  the  loss  of  rental  value. 

Jidien  T.  Davies  and  Frederick  AUis,  forappUt;  Thomas  E.  Mwr* 
tha,  for  resp't 

f 

BisCHOFF.  J.— For  material  error  in  the  admission  of  incompe- 
tent evidence  against  the  objection  of  the  defendants'  counsel,  the 
judgment  must  be  reversed.  Upon  his  direct  examination,  Water- 
low,  called  for  the  plaintiff  as  an  expert  touching  fee  and  rental 
values,  was  asked:     '^Can  you  state  more  specifically  what  that 
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difficulty  has  been  in  renting  property  on  Sixth  avenue  since  the 
erection  of  the  elevated  road,  as  compared  with  a  period  before 
its  erection  on  Sixth  avenue  north  of  Forty-second  street?"  The 
question  did  not  necessarily  call  for  hearsay  testimony,  and  the 
objection  of  the  defendants'  counsel  upon  that  ground  was  there- 
fore properly  overruled.  The  witness,  however,  answered: 
"There  would  be  the  objection  of  parties  who  applied  to  rent 
apartments.  When  I  tell  them  I  have  certain  property  on  the 
line  of  Sixth  avenue,  mentioning  different  places,  they  would 
state — on  an  average,  three,  probably ,  f)ut  of  every  five,  at  least — 
that  they  would  not  live  along  that  line  with  the  nuisance  of  the 
road  running  there."  The  record  as  printed  reads:  "There 
would  be  the  objection  to  parties,"  etc.,  but  by  oral  stipulation  of 
counsel  in  open  court,  upon  the  argument  of  the  appeal,  the 
record  was  corrected  as  above  quoted. 

'  The  motion  of  the  defendants*  counsel  to  strike  the  last-men- 
tioned answer  out  as  hearsay  should  have  been  granted.  Mooney 
Y.  K  Y.  E,  Railroad  Co.,  30  St  Bep.  561 ;  SaxUm  v.  N.  T.  K 
Railroad  Co,,  44  St.  Eep.  832.  The  statements  of  the  persons 
applying  to  rent  apartments,  niore  particularly  in  premises  other 
than  those  in  suit,  were  not  admissible  as  part  of  the  res  gestae. 
They  were  in  no  sense  concomitant  wuth  any  fact  in  issue,  which 
latter  the  statements  would  serve  to  illustrate.  1  Greenl.  Ev.  § 
108  et  seq,;  1  Rice,  Ev.  p.  375,  §  212 ;  Underh.  Ev.  ^  6^  et  seg.  ; 

Waldele  v.  Railroad,  95  N.  Y.  274  ;  People  y.  aNeiO,  112  N.  Y. 
355,  361 ;  20  St  Rep.  754.  The  witn^  entire  answer  was  af- 
fected with  the  vice  alluded  to.  Hence,  it  cannot  be  suc- 
cessfully urged  that  the  motion  of  the  defendants'  counsel  was 
properly  denied,  because  it  comprehended  the  elimination  of  mat- 
ter which  was  not  open  to  the  objection  stated.  Again,  the  ob- 
jectionable testimony  bore  upon  a  material  point, — ^the  agency  of 
the. defendants*  elevated  railroad  in  the  lessening  of  the  rental 
value  of  the  plaintiff's  premises, — ^and  from  the  record  we  are  un- 
able to  say  that  the  testimony  found  no  lodgment  in  the  mind  of 
the  referee,  and  that  it  was  not  considered  by  him  prejudiciallv  to 
the  defendants  in  reaching  the  conclusions. made  and  required  in 
support  of  the  recovery. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  the  appell- 
ants to  abide  the  event 


Job  E.  Hedges,  as  Receiver,  etc.,  Resp't,  v.  Horace  G.  Polhe- 
Mus  et  at,  App  Its. 

(New  T&rk  Common  Pleas,  General  Tej-m,  Filed  November  4,  1895.) 

1.  Appeal— BxcKPnoNs.  ^ 

The  decision,  in  an  action  tried  by  the  court,  is  not  reviewable  unless 
exceptions  are  taken. 

2.  Same. 

A  note  in  the  extract  from  the  clerk's  minutes  of  the  trial  that  the  "  de- 
fendant's attorney  excepts "  to  the  court's  direction  of  judgment  for  the 
plaintiff,  is  not  equivalent  to  the  exception  required  by  the  statute,  and. 
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in  an  action  tried  by  the  court  without  a  jury,  lo  question  of  law  is 
thereby  raised,  even  though  such  an  exception  were  in  any  case  availing 
for  the  assignment  of  error. 

8.  Saicb— Cbbtificatb. 

The  facts  are  not  before  the  appellant  court  in  the  absence  from  the  case 
of  a  certificate  that  the  evidence,  as  there  embodied,  is  complete. 

4.  Same— Ckbtipting  case. 

A  case  on  appeal  is  fatally  defective  unless  it  is  certified  by  the  trial 
Judge  in  accordance  with  section  997  of  the  Code. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflE. 
James  Parker,  for  app'lts ;   Charles  M.  Earle,  for  resp't 

BisCHOPF,  J. — Unfortunately  for  the  position  assumed  by  the 
appellants,  their  appeals  fails  to  bring  beiore  the  general  term  any 
question,  either  of  law  or  fact,  touching  th6  merits  of  the  action. 
An  inquiry  as  to  whether  the  conclusion  of  the  trial  judge  was 
correct  as  matter  of  law  could  have  only  been  called  for  by  an 
exception  taken  and  filed  as  prescribed  by  the  Code  of  Civil  Pro- 
cedure (sections  994,  1022,  as  amended  1894,  and  section  1346), 
which  step  the  appellants  omitted  from  their  practice.  The  re- 
sult is  that  the  only  questions  of  law  presented  for  our  determi- 
nation are  those  raised  by  exceptions  taken  lo  ruling  upon  the 
trial  Mayor,  etc.,  v.  Brben,  24  How.  Prac.  858.  The  note  in 
the  extract  from  the  clerk's  minutes  of  the  trial  that  "  defendants' 
attorney  excepts "  to  the  court's  direction  of  judgment  for  the 
plaintiff  is  not  equivalent  to  the  exception  required  by  the  statute 
and  in  an  action  tried  by  the  court  without  a  jury,  at  all  events, 
no  questioa  of  law  is  thereby  raised  (Code  Civ.  Proc.  §§  994- 
996),  even  if  such  an  exception  is  taken  in  a  case  availing  for  the 
assignment'  of  error.  See  Cheer  v.*  Hazard,  Hazard  Jk  Co,\  89 
St  Rep.  74;  Bearing  v.  Pearson,  8  Misa  Rep.  269;  59  St  Rep. 
201 ;  Qundlin  v.  Hamburg-Am.  Pa/Jcet  Co.,  8  Misa  Rep.  291 ;  59 
St  Rep.  208.  Farther,  the  facts  are  not  before  us  because  of  the 
omission  from  the  case  of  a  certificate  that  the  evidence,  as  there 
embodied  is  complete  Porter  v.  Smith,  107  N.  Y.  531;  12  St 
Rep.  479;  Aldridgev.  Aldndge,  120  N.  Y.  614;  31  St  Rep.  348. 
There  is  a  further  defect,  in  that  the  case  does  not  appear  to  be 
certified  by  the  trial  judge  in  accordance  with  section  997  of  the 
Coda     See  Oreen  v.  JRoworth,  4  Misc.  Rep.  141;  53  St  Rep.  129. 

The  only  exception  urged  by  the  appellants  is  that  taken  to 
the  exclusion  of  certain  evidence.  The  issue  in  the  action  was 
solely  as  to  the  validity  of  a  chattel  mortgage  the  suit  being  brought 
by  a  receiver  appointed  in  supplementary  proceedings  in  the  in- 
terests of  certain  judgment  creditors  of  the  mortgagor  to  set  aside  the 
instrument  Upon  cross-examination  of  one  of  tiiese  creditors  he 
was  asked  by  appellants'  counsel,  "  Did  you  not  subsequently  take 
a  chattel  mortgage  yourself  for  this  indebtedness?  '*  and  an  ex- 
ception was  taken  to  the  exclusion  of  the  question  for  imma- 
teriality, ,  The  claim  in  suit  being  based  solely  uppn  the  judg- 
ments obtained  by  the  creditors,  and  the  defendants'  position 
being  rested  exclusively  upon  the  validity  of  the  mortgage  before 
the  court,   as  was  admitted  by  counsel,  the  evidence  was  cer- 
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tainly  immaterial  when  offered.  Upon  this  appeal  it  is  urged 
that  bad  faith  on  the  part  of  the  creditors  in  taking  a  mortgage 
similar  to  that  in  suit  oould  have  been  shown,  but,  be  this  as  it 
may,  there  was  no  error  in  the  rejection  of  the  evidence  called  for 
by  the  question  as  framed,  r^ard  being  had  to  the  attitude  of 
counsel  upon  the  Crial. 

The  juagmjsnt  should  be  affirmed,  with  costs. 

All  concur. 


William   Gaskell  el  al,  Resp'ts,  v.    Stuart  W.    Cowan, 

AppUt 

(New  York  City  Court,  General  Term,  Filed  October  £9,  1895,) 

Trial— Procbedinos  in  absence  of  defendants. 

The  question  whether  or  not  the  trial  justice  is  rifht  in  ordering  the 
trial  to  proceed  during  the  defendant's  absence,  is  addressed  to  his  discre- 
tion, and,  unless  it  appears  that  he  acts  arbitrarily,  the  court  will  not  be 
justified  in  reversing  the  judgment  therefor. 

Appeal  from  a  judgment  in* favor  of  plaintiflfa. 

W.  -S.  Beach^  for  applt;  Esies^  Bernard  &  Tiffany^  for  re^'ta 

FiTZSiMONS,  J. — We  find  no  error  in  the  admission  or  excln* 
sion  of  evidence.  The  question  whether  or  not  the  trial  justice 
was  right  in  ordering  the  trial  to  proceed  during  the  defendant's 
absence  was  addressed  to  his  discretion,  and,  unless  it  appears  that 
he  acted  arbitrarily,  we  would  not  be  justified  in  reversing  the 
judgment  We  must  assume  that  the  motion  to  adjourn  was  ar- 
gued for  and  against  by  the  attorneys  herein,  as  is  usually  the 
case,  and  that,  in  view  of  thfe  affidavit  submitted  by  the  defendant 
that  plaintiffs'  counsel  was  permitted  to  submit  in  the  form  of 
affidavits  his  oral  arguments  made  at  the  time  defendant's  counsel 
moved  the  adjournment,  which  was  done  in. the  light  of  these 
affidavits,  we  cannot  say  that  the  action  of  the  trial  justice  in  or- 
dering the  trial  was  even  ill  advised;  in  fact,  they  justify  his 
course  of  conduct 

We  therefore  affirm  the  judgment,  with  co6t& 


Elwood  S.  Hand,  App'lt,  v.  Charles  P.  Rogers  et  al,  Resp'tsi 

{New  York  City  Court,  General  Term,  Filed  (kioher29, 1896.) 

CoNTBACTs— Joint  obligation. 

The  complaint  in  an  action  on  a  contract  made  by  a  firm,  will  be  dis- 
missed where  it  appears  that  the  defendants  are  a  firm  which  was  pot  in 
e^dstence  when  the  contract  was  made,  though  composed  in  part  of  the 
same  members  as  Uie  other  firm. 
/ 

Appeal  from  a  judgment  dismissing  the  complaint 
J,  K  Hull,  for  app'lt ;  Charles  DeK  Brower,  for  resp'ts, 

PiTZSiMONS,  J. — The  plaintiff  failed  to  show  that  the  defend- 
ants were  copartners;  not  only  that,  but  he  affirmatively  shows 
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that  the  defendants*  firm  was  not  the  firm  who  signed  the  iiusim- 
ment  or  agreement  upon  which  this  action  is  based.  It  is  a  [net 
that  defendants*  firm  was  not  in  existence  at  the  time  it  was 
signed.  Therefore,  it  is  clear  that  no  cause  of  action  was  estab- 
lished against  the  defendants.  The  plaintiff  was  not  entitled  to 
a  judgment  against  Charles  P.  Rogers  individually.  The  agree- 
ment in  question  was  not  one  upon  which  he  might  be  sued  alone. 
It  was  nol  his  individual  agreement,  but  the  agreement  of  bis 
firm  as  it  then  existed;  and  no  action  could  be  maintained  agLUiist 
Bogers  individually  upon  suoh  agreement,  and  could  onlj  bo 
brought  against  him  and  his  (then)  copartners.  This  bein^,  in 
our  judgment,  the  law,  it  follows  that  in  this  action  ho  judgment 
could  be  entered  against  him ;  and  therefore,  as  against  him^  the 
complaint  was  rightfully  dismissed. 
Tne  judgmenf  is  affirmed,  with  costs^ 


Robert  H.  Buchanan,  Resp't,  v.  Prospect  Park  Hotel  Com* 

PANY. 

(New  T<yrk  (Hip  Ckmrt,  Oeneral  Tmn,  Filed  Oeiober  S9,  1895.) 

CoBFORAfioN-— Service  op  process. 

The  service  of  a  summons  against  a  corporation,  where  it  is  made  on  a 
person  who  had  been  president  of  the  corporation,  but  resigned  his  office 
before  the  service,  is  ineffectual.  • 

Appeal  from  an  order,  denying  a  motion  to  vacate  a  judgment 
in  favor  of  defendant,  on  the  ground  that  the  summons  was  not 
served  on  defendant 

jS  G  Oonrady,  for  appUt ;  Benno  Loewy,  for  resp't 

Van  WrOK,  0.  J. — The  appeal  is  from  an  order  denying  mo- 
tion to  vacate  judgment,  on  the  ground  that  summons  ^\m  not 
served  upon  defendant.  The  judgment  was  entered  on  October 
23d,  and  the  proof  of  service  is  that  the  summons  and  coi!L])latTit 
were  served  on  the  16th on  one  Alexander,  known  to  be  the  pres* 
ident  of  defendant  The  plaintiff's  attorney  was  informed  by  one 
Doyle,  attorney  for  Alexander,  by  letter  and  orally,  on  the  22^!, 
that  Alexander  had  had  no  connection  whatever  with  the  defrml- 
ant  company  for  two  months,  when  he  had  ceased  to  be  an  officer 
thereof  by  reason  of  his  resignation  as  president;  and  plaintiff's 
attorney  now  deposes  that  "he  did  not  believe  in  the  hrna 
ddes  of  Alexander  s  resignation  when  he  saw  Mr.  Doyle,  and  ^loes 
not  believe  in  it  now.'"  However,  defendant's  proof  on  this  mo- 
tion is  overwhelming  and  uncontradicted  that  Alexander  had  re- 
signed as  president  in  August,  and  that  his  successor  wa^  then 
elected,  ana  that  since  then  he  had  had  "no  connection  with,  or 
right,  title,  or  interest  in,  the  defendant,  directly  or  indirecrly, 
either  as  a  stockholder,  officer,  agent,  clerk,  or  employe,"  The 
service  on  Alexander  was  not  service  on  the  defendant  company, 
and  the  judgment  should  have  been  vacated. 

Order  reversed,  with  costs;  and  motion  to  vacate  granted,  with 
costs. 
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Carlisle  Norwood,  Resp't,  v.  Geraldine  H.  Hickok,  Applt 

{New  ToTk  Oity  Court,  'General  Term,  Filed  Oelober  £9^  1896.) 

Contract — Sbrvigbs  rbndbrbd— Proof. 

Where  the  evidence  shows  that  the  defendant  receiyed  the  plaintiff's  hOl 
for  services  rendered  and  promised  to  pay  the  same  when  able,  it  is  suf- 
ficient to  establish  plaintiff's  claim  that  the  services  were  rendered,  and 
•  the  value  thereof  was  satisfactory  to  defendant  and,  in  case  the  defendant 
fails  to  Introduce  evidence  In  her  own  behtdf ,  the  trial  Judgi6  is  justified  in 
directing  a  verdict  against  her. 

Appeal  from  a  judgment  in  favor  of  plaintiflE. 

Large  <k  StalUcnecht,  for  app  It;  M,  JS,  ifardenj  for  resp't 

.  FiTZSiMONS,  J. — The  evidence  shows  that  the  defendant  re- 
ceived plaintiffs  bill  for  services  rendered,  and  promised  to  pay 
the  same  when  able.  That,  surely,  established  plaintiffs  claim 
that  the  services  in  question  were  rendered,  and  the  value  thereof 
was  satisfactory  to  dfefendant,  and,  in  view  of  the  failure  to  intro- 
duce evidence  in  her  own  behalf,  justified  the  trial  judge  in  direct- 
ing a  verdict  against  her. 
The  judgment  must  be  affirmed  with  oosta 


Jambs  0.  West,  App'lt,  v,  Patrick  O'Neill,  Resp't 

(New  York  City  Oowrt,  General  Term,  Filed  OeUiber  $9,  1896.) 

Pleading — Answer— Dbfinitb  and  certain. 

a  motion  to  make  the  answer  more  definite  and  certain  will  be  denied 
where  it  appears  that  the  plaintiff  had  definite  knowledge  concerning  the 
matter  referred  to  in  the  answer. 

Appeal  from  an  order,  denying  a  motion  to  make  the  answer 
more  definite  and  certain. 

Lachmauy  Morgenthan  &  Ooldsmith.  for  appl't ;  D.  M  Newber- 
ger,  for  resp't 

FiTZSiMONS,  J. — This  is  an  action  for  rent  The  answer  al- 
leges that  for  a  valuable  consideration,  the  defendant  surrendered, 
aim  the  plaintiff  accepted,  the  demised  premises,  prior  to  the  time 
the  rent  sued  for  accrued.  The  plaintiff  moved  that  the  answer 
be  made  more  definite  and  certain,  by  specifying  the  valuable  con- 
sideration referred  to  by  the  defendant  in  his  answer,  and  the  date 
of  the  surrender,  or  that  a  bill  of  particulars  setting  forth  such  in- 
formation be  served.  This  motion  was  denied.  We  think  that 
the  motion  was  properly  denied  in  this  instance,  because  the 
plaintiff  positively  swears  that  he  never  accepted  a  surrender  of 
the  demised  premises.  Therefore  it  appears  from  his  own  affida- 
vit that  he  nad  definite  information  and  knowledge  concerning 
said  allegation  in  defendant's  answer,  and  therefore*  it  was  un- 
necessary to  have  the  answer  more  definite  by  alleging  the  date  or 
consideration  of  such  alleged  surrender.     Under  such    circum- 
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stances,  the  informatioa  desired   woald  perhaps  be  satisfactory, 
but  was  not  necessary  for  plaintiff  to  know,  m  view  of  his  said 
affidavit 
The  order  is  affirmed,  with  costs. 


Bernard  J.  Ludwig,  et  al^  Besp'ts,   v.  Holland  K  Goyb, 

Applt 

{Nm  Turk  Oitjf  Ccnvrt,  General  7>n7i,  Filed  Oetober  29, 1895.) 

AfPBAI.— OrDBB  BUSTAnfflHe  dbkttbrbb. 

An  order,  sustaining  a  demurrer  with  leave  to  amend,  is  not  appealable. 

Appsal  from  an  order,  sustaining  a  demnrrer  to  the  answer 
with  leave  to  amend. 
FeUowes  &  Wright^  for  app'lt ;    Wager  &  Acker^  for  resp*t 

FrrzsMONS,  J. — The  plaintiffs  demurred  to  the  defendant's 
answer.  The  demurrer  was  sustained,  with  leave  to  the  defend- 
ant to  amend  his  answer.  An  order  to  that  effect  was  entered. 
From  such  order  this  appeal  is  taken.  The  a{)peal  must  be  dis- 
missed, because  from  tne  order  entered  herein  no  appeal  liea 
Demhta  v.  Bush,  9  Misc.  Rep.  837 ;  60  St  Rep.  608. 

Appeal  dismissed,  with  costs. 


Sarah  Lynch,  Resp't,  v.  Gborgb  W.  Lauer,  App'lt 

{New  York  Oity  ChuH,  General  Term,  FUed  Oeto^  t9,  1895.) 

1.  EvmSNCB—PAROL. 

All  prior  agreements  between  the  parties  to  a  lease,  concerning  improve 
mentB  to  be  made  upon  the  demised  premises,  are  emerged  in  the  lease  and 
not  admissible  in  an  action  for  rent. 

2.  Landlobd  and  tenant— Dukbss. 

A  mere  threat  to  evict  is  not  duress  within  the  contemplation  of  the  law. 
8.  Bamb— Waiver. 

Where  the  lessee  remains  in  possession  of  the  premises  and  pays  rent  to 
the  lessor  for  three  years  after  the  alleged  fraud  and  duress  were  perpetra- 
ted, it  is  too  late  for  him  to  take  advantage  of  such  alleged  wrongs. 

4.  Same— Rents. 

The  service  of  papers  on  the  lessee  in  dispossessoiy  proceedings  by  a 
person  other  than  the  lessor,  claiming  title  to  the  premises,  does  not  relieve 
the  lessee  from  liability  for  rent 

Appeal  from  a  judgment  in  favor  of  plaintiff. 
Afetsgar  <k  Tabor^  for  app'lt ;  Anderson,  Howland  Jt  Murray^  for 
resp't 

FrrzsiMONS,  J. — All  agreements  made  between  the  parties  here- 
to concerning  improvements  to  be  made  upon  the  demised  prem- 
ises were  merged  in  the  lease  as  signed.    Wilson  v.  Deen^  74  N.  Y. 
631.     Therefore  the  proposed  testimony  tending  to  show  such 
&r.  Rep.,  Vol.  LXi        57 
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agreement  was  properly  excluded  by  the  trial  judga  A  mere 
threat  to  evict  is  not  duress,  within  the  contemplation  of  the  law, 
and  the  objection  to  the  question  at  folio  76  was  properly  sus- 
tained. B<^ides,  it  appears  that  the  defendant  remained  in  pos- 
session of  the  premises,  and  paid  rent  therefor  to  plaintiff,  for  three 
years  after  the  alleged  fraud  and  duress  were  perpetrated.  In  our 
judgment,  it  was  then  too  late  for  the  defendant  to  take  advantage 
of  such  alleged  wrongs.  It  was  not  the  duty  of  the  landlord  to 
keep  tlie  premises  in  repair,  partieularly  in  this  instance,  because 
the  lease  expressly  imposed  upon  the  tenant  that  obligation.  The 
fact  that  the  defendant  was  served  with  papers  in  a  dispossessory 
proceeding  by  some  person  claiming  title  to  the  premises  in  ques- 
tion did  not  relieve  him  from  paymeut  of  rent,  for  it  in  no  way 
established  that  a  superior  title  was  in  some  person  other  than 

ElaintiS,  nor  did  it  authorize  defendant  to  question  the  title  of  his 
indlord.  Ah  to  the  allied  surrender  and  acceptance  of  the  lease, 
that  question  was  fairly  submitted,  on  sufficient  testimony,  to  the 
jury,  and  decided  agamst  the  defendant  Finding  no  error,  the 
]u<lgmeDt  must  be  amrmed,  with  cost& 


HAJfNAH  Isaacs,  Resp't,  v.  John  H.  Flahfte,  App'lt 

(iVko  Tork  Oity  Oourt,  General  Term,  Filed  October  29,  1896,) 

1.  FaXBS  lUl'RIBOKMENT — OPFICBR  ACTING  WITHOUT  WABRANT. 

Wliero  tliere  is  at  the  time  no  breach  of  the  neace,  but  dmply  the  ques- 
tbti  of  the  poasessioQ  of  a  trunk,  the  plaintiff  has  a  right,  as  against  a 
pollcemau  who  is  there  without  legal  process,  to  protect  and  defend  her 
property  or  ti^e  possession  of  any  property  to  which  she  claims  a  right, 
and  the  fact  whether  plaintiff  is  a  boarding  house  keeper  and  has  a  license 
to  keep  the  same,  or  has  a  right  to  retain  the  trunk  in  dispute,  is  entirely 
Itninaterial. 

S.  ABSACn-T* 

Any  assault  or  act  of  violence  committed  bjr  the  poHoeman  on  such 
premWa  In  taking  the  trunk,  is  at  his  peril  ana  he  is  liable  in  damages 

therefor^ 

S,  Triai.— Chabob. 

The  trial  Justice  is  not  bound  to  charge  every  proposition  of  law  re- 
quested, even  though  correct,  unless  it  is  pertinent  to  tne  issues  and  has 
not  h^n  covered  by  his  previous  charge. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 
Morris  Goodhart^  for  app*lt ;  Maurice  Mayer^  for  resp*t 

McC  ARTY,  J. — About  three  or  four  weeks  prior  to  the  16th  day 
of  February,  1894,  one  Minnie  Raphael,  a  young  woman,  not  then 
of  age,  wns  brought  by  a  Mr.  Goldsmith  to  the  house  or  apart- 
ments of  tiie  plaintiff,  at  No.  2075  Second  avenue,  in  the  city  of 
New  York  J  where  she  boarded  for  about  three  weeka  She  left 
without  notice,  leaving  behind  her  trunk.  The  price  agreed  upon 
for  her  board  was  six  dollars  per  week,  none  of  which  nan  at  any 
time  been  paid.  Ten  days  after  she  left,  and  on  the  16th  day  of 
February,  1894,  the  defendant,  who  was  a  police  officer,  assigned 
to  special  duty  at  the  Institution  of  the  Hebrew  Sheltering  Guard- 
mn  Society^  went  to  the  plaintiff's  premises,  and,  against  the  will 
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and  protest  of  the  plaintiflE,  forcibly  removed  the  trunk,  at  the 
same  time  assaulting  the  plaintiff,  who  resisted  its  removal  Sub- 
sequently, and  as  a  part  of  the  same  transaction,  the  plaintiH  con- 
tinuing  to  resist  his  attempts  to  take  the. trunk,  he  arrested   tlie 

Elaintiff,  and  at  the  station  house  charged  her  with  assaulting 
im,  a  police  officer,  while  in  the  discharge  of  his  duty.  The  de- 
fendant had  gone  to  the  plaintiff's  residence  without  any  warrant 
or  other  legal  process  of  any  kind,  and  simply  under  directiun  of 
the  superintendent  of  the  Hebrew  Sheltering  Guardian  Society, 
who  told  him  to  to  and  get  the  trunk.  Mrs.  Isaacs,  the  plaintiff, 
after  her  arrest,  obtained  bail,  and  was  released  at  nine  o'clock  that 
evening.  She  was  arraigned  the  following  mornings  before  Police 
Justice  Simms,  and  duly  and  promptly  discharged.  This  action 
is  brought  to  recover  damages  sustained  by  her  both  for  the  as- 
sault and  for  false  imprisonment,  the  complaint  setting  forth  two 
several  causes  of  action  therefor. 

Whether  the  plaintiff  was  a  boarding  house  keeper,  and  had  a 
license  to  keep  the  same,  or  has  a  right  to  retain  the  trunk  in  dis- 
pute, in  view  of  the  facts  in  this  case,  is  entirely  immaterial.  It 
IS  certain  and  apparent  that  there  was  a  dispute  in  regarj  to  the 
possession  and  right  of  possession  of  this  trunk  between  the 
plaintiff  on  one  side,  and  Minnie  Baphael  and  the  defendant^  on 
the  other;  that  the  plaintiff  held  the  trunk,  and  claimed  a  right  to 
it,  and  refused  voluntarily  to  surrender  it.  This  was  in  the  apart- 
ments of  the  plaintiff,  and  the  defendant  was  there  without  legal 
process.  At  this  juncture  the  defendant  was  no  better,  grcaterj 
nor  more  powerful  than  any  other  citizen,  and  could  not  deter- 
mine the  rights  of  these  disputants,  nor  assist  one  against  the 
other.  There  being  at  this  time  no  breach  of  the  peace,  but  sim- 
ply the  question  of  the  possession  of  the  trunk,  and  he  there  with- 
out warrant  or  legal  process,  the  plaintiff  had  a  right  to  protect 
and  defend  her  propSartv,  or  the  possession  of  any  property  to 
which  she  claimed  a  righL  Any  assault  or  act  of  violence  com> 
mitted  by  the  defendant  on  these  premises  in  taking  the  trunk,  as 
above  set  forth,  was  at  his  peril,  ana  for  which  he  is  liable  in 
damages.  His  duty  was  to  advise  and  require  Minnie  Raphael  to 
procul«  either  a  summons  or  warrant  from  a  criminal  courts  or  to 
resort  to  one  of  the  many  remedies  provided  by  law.  Then  the 
rights  of  all  concerned  would  have  oeen  finally  determined  and 
settled.  He  saw  fit,  however,  to  be  judge  and*  executioner,  and 
most  take  the  consequences. 

The  question  of  probable  cause  in  this  action  for  false  imprison- 
ment was  properly  left  to  the  jury. 

The  trial  justice  was  not  bound  to  charge  every  proposrRon  of 
law  request^,  even  if  correct,  unless  it  was  pertinent  to  the  issues, 
and  had  not  been  covered  bv  his  previous  charga  We  think  his 
charge  was  clear,  proper,  able,  ana  correct,  and,  if  anything,  very 
favorable  to  the  defendant 

The  jury  having  found  against  the  defendant  on  the  fact^,  which 
were  disputed  and  strongly  contested,  we  cannot  disturb  the  ver- 
dict; ana,  finding  no  errors,  this  judgment  must  be  affirmed^  with 
costsL     All  concur. 
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JOHEf  HiLLIAED,  Ecsp't,  V.  OhARLES  0.  SmITH,  Applt 

(Ifeiff  T(yrk  UUjf  Oourt,  General  Term,FiUd  Octcber  $9,  1896.) 

1.  Evidence— Parol. 

Where  the  purpose  for  which  a  written  contract  is  made  may  rest  in  a 
collateral  arraugeniout,  it  may  be  shown  by  parol  evidence  that  me  design 
is  dMerent  from  that  which  its  terms  alone  may  indicate. 

9,  Sahb. 

Where  the  worda  ua«d,  in  their  application  to  an  instrument  of  which 
thej  are  a  part,  are  not  entirely  intelligible,  oral  evidence  of  the  circum- 
stances attcDdiDg  Itfr  eiecution  and  collateral  agreement  in  regard  thereto, 
may.  as  between  the:  parties,  be  admissible  to  Md  in  the  interpretation  in 
the  appUcatioD  of  the  language  so  used. 

Appeal  from  a  judgment  in  favor  of  plaintiflE. 

C harks  G  Smithy  in  pro.  per.;  A.  J.  Provost^  for  resp*t 

McCarthy,  J.^Both  parties  in  this  action  havinc  moved  for  a 
direction  of  a  verdict  in  their  favor,  they  concede  Uiat  the  (ques- 
tion iDvoIved  is  one  of  law.  It  is  not  a  question  as  to  the  direct 
liability  of  the  defendant,  but  to  the  admission  of  evidence  offered 
by  the  defendant  for  the  purpose  of  changing  that  liability.  The 
defendant  was  the  executor  of  the  will  of  Adaline  L.  Gregg,  de- 
ceased, and  the  plaintiff  was  the  husband  of  one  of  the  legatees  of 
the  estate.     The  following  took  place  at  the  trial : 

The  following  is  the  testimony  and  proceedings  upon  the  trial : 

Mr,  Millikin  appeared  for  the  plaintiff  Mr.  Morris  appeared 
for  the  defendant  A  jury  to  try  the  issues  was  duly  empaneled, 
and  the  case  openexi  to  the  jury  oy  a  statement  of  the  issues  to  be 
tried  by  Mr,  Milliken^  whereupon  Mr.  Morris  moved  the  court  to 
dismiss  the  complaint  on  the  pleadings  on  the  ground  that  the  de- 
fendant in  this  action  is  sued  personally. 

"  The  action  is  against  Charles  C.  Smith  personally,  and  the 
complaint  alleges  that  the  moneys  loaned  were  so  loaned  to  him 
as  executor  of  the  estate  of  Mrs.  Gregg,  deceased,  and  for  the  pur- 
pose of  carrying  out  certain  provisions  of  the  will  under  whicn  he 
was  app:>iated  executor  by  one  of  the  parties  in  interest  under  the 
will  the  Court :  Can  an  executor  borrow?  Defendant's  attor- 
ney:  He  cannot  The  Court:  Then  why  is  he  not  individually 
lia"b!e?  Tiie  word  ^executor'  is  merely  descriptive  Defendants 
attorney:  He  would  be  liable,  unless  these  parties  in  interest  ad- 
vanced hirn  the  money  for  the  express  purpose  of  making  it  a 
charge  against  the  estate  for  their  own  benefit  The  Court:  It 
cannot  be  done.  Defendant's  attorney :  In  the  case  of  SchmiUler 
V,  Simon,  114  N.  Y,  176;  23  St  Rep.  160,  it  seems  that  the  execu- 
tor signing  an  instrument  of  that  character  can  explain  that  it  was 
done  for  the  purpose  of  the  estate,  and  for  the  purpose  of  making 
it  a  charge  on  the  estate ;  particularly  when  the  party  advancing 
the  money  is  himself  interested  in  the  estate,  and  may  be  so 
charged  in  an  aceo anting.  The  Court :  That  is,  where  it  is  in  the 
scope  of  the  executor's  powers  and  duties  to  borrow  money.  That 
has  been  held  repeatedly,  and  it  has  been  held  repeatedly  that 
when  an  executor,  administrator,  or  any  other  person  acting  under 
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atrast  creates  a  liability  which  he  has  no  power  to  create  in  hia 
official  capacity,  then  he  is  individually  liable.  (Motion  to  dis- 
miss denied.  Exception  to  defendant)  Defendant's  attorney ;  I 
move  to  dismiss  the  second  cause  of  action  on  the  same  grounds. 
I  think  there  it  is  more  explicitly  set  forth,  (Motion  denied. 
Exception  to  defendant)  Plaintiff*s  attorney ;  Do  you  deny  the 
receipt  of  the  money,  Mr.  Smith  ?  Defendant's  attorney :  No. 
Defendant  admits  that  he  received  the  money,  and  that  the  same 
has  not  been  paid  to  the  plaintiflE.  Plaintiff's  attorney  :  The  inter- 
est is  forty -three  and  50-100  dollars,  and  the  principal  is  the  aum 
of  one  thousand  five  hundred  dollars.     (Plaintiff  rests.)'' 

Charles  C.  Smith,  the  defendant,  being  duly  sworn,  testified  as 
follows:  "lam  the  executor  of  the  estate  oE  Adeline  U  Gregg. 
I  know  the  plaintiff.  He  is  the  husband  of  one  of  the  legatees  of 
the  estate.  1  received  from  him  the  moneys  mentioned  in  the 
complaint,  viz.  the  sum  of  fifteen  hundred  dollars  in  all.  Q.  Will 
you  state  what  the  conversation  was  between  you  and  the  }Uaiiitiff 
at  the  time  yoii  borrowed  these  moneys?  Phiintiff'a  attorney  :  I 
object  to  it  as  incompetent,  irrelevant,  and  immaterial.  Tbe  paper 
shows  what  it  was.  (Objection  sustained.  Exception  by  the  de- 
fendant) Q.  Now,  for  what  purpose  did  you  borrow  these  mon- 
eys from  him  ?  (Objected  to  as  incompetent,  irrelevant,  and  im- 
material Objection  sustained.  Exception  by  defendant)  Q 
Did  you  pay  him  any  interest  on  these  loans?  A.  Yas.  Q,  Did 
you  take  any  receipts  for  the  interest  so  paid  ?  A,  I  did.  Q. 
Will  you  please  look  at  these  receipts,  and  say  wbat  they  are? 
A.  These  are  receipts  for  the  interest  moneys  paid  on  these  loans 
to  the  plaintiff.  Defendant's  attorney:  Now>  I  offer  them  in  evi- 
dence. Plaintiff's  attorney:  I  object  to  their  being  introduced  in 
evidence.  Anything  in  regard  to  the  use  for  which  the  money 
was  borrowed  I  object  to,  as  being  entirely  irrelevant  and  imma- 
terial.  As  to  the  fact  of  paying  interest,  I  do  not  object  De- 
fendant's attorney:  We  offer  them  in  evidence  for  the  other  pur- 
poses. Plaintiff^  attorney :  And  not  for  the  purpose  of  proving 
payment  of  interest  Defendant's  attorney:  No^  sir;  not  at  alL 
Plaintiff's  Attorney :  Then  I  object  to  them.  Tlie  Court :  For 
what  purpose  do  you  offer  these  receipts  ?  Do  yoii  offer  them  to 
show  for  what  purpose  the  money  was  loaned?  Defendant'is 
Attorney :  To  show  the  purpose  for  whrcli  the  loan  was  made. 
(Objection  sustained.  Exception  to  defendant)  Witness:  I 
would  like  to  say  that  at  the  time  the  loan  was  made  it  was 
understood  between  the  plaintiff  and  myself  that  there  was  to  be 
no  personal  liability  assumed  by  me  in  taking  these  loans.  Ic 
was  expressly  understood,  when  these  loans  svere  made,  that  it 
was  to  be  charged  to  the  estate,  and  that  there  was  no  personal 
liability  assumed  by  me  at  that  time.  Defendant's  Attorney  :  I 
move  to  strike  that  out  The  Court:  Motion  granted,  on  the 
ground  that  any  such  agreement  could  not  be  binding  on  the 
estate.  Defendant's  Attorney :  I  move  that  j^our  honor  direct  a 
verdict  for  the  defendant  on  the  ground  ah'eudy  stated,  namely, 
that  the  action  is  brought  against  Charles  C,  Smitli  individually, 
on  two  notes  made  by  him  as  executor  of  the  estate  of  Adalin© 
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L.  Gregg,  for  money  advanced  to  him  as  such  executor  by  one  of 
the  beneficiaries  of  the  will  for  the  purpose  of  enabling  him  to 
carry  out  the  provisions  of  the  will ;  and  that  he  is  not  individu- 
allv  liable,  but,  if  liable  at  all,  only  as  executor,  and  then  only 
liable  to  an  accounting  as  such  executor.  The  Court:  Didn't  I 
understand  you  to  say  a  moment  ago  that  he  was  not  a  beneficiary 
under  the  will;  that  he  was  simply  the  husband  of  a  legatee? 
That  was  the  statement  made  on  the  record :  Witness :  He  is  the 
husband  of  the  legatee ;  vea  The  Court :  The  motion  is  denied 
on  the  ground  that  the  defendant  admits  that  the  plaintiff  is  the 
husband  of  a  legatee,  not  a  party  in  interest,  and  in  no  way  inter- 
ested in  this  estate.     (Exception  by  defendant.)" 

At  this  point  defendant's  attorney  has  the  four  receipts  marked 
Exhibits  1  to  4,  inclusive,  marked  for  identification  as  follows: 

"Exhibit  4. 

"  Received,  Brooklyn,  N.  Y.,  Dec.  19th,  1898,  from  Charles  C. 
Smith,  executor,  forty  dollars,  for  six  months'  interest  on  five  * 
hundred  dollars  loaned  to  Gregg  estate  at  six  per  cent,  being 
fifteen  dollars  due  to  November  1st,  1893,  and  for  six  months' 
.  interest  on  one  thousand  dollars  loaned  to  Grregg  estate  at  five  per 
cent,  due  November  23,  1893,  being  the  sum  of  twenty-five 
dollars.  John  Hilliard." 

"$40.00. 

"Exhibit  3. 

"  Received,  Brooklyn,  N.  Y.,  May  10,  1894,  from  Charles  C. 
Smith,  executor,  fifteen  dollars  for  interest  due  May  1st,  1894,  on 
five  hundred  dollars  loaned  to  him  as  executor  of  the  estate  of 
Mrs.  A.  L.  Gregg,  deceased. 

"Received  payment,  John  Billiard. 

"$15.00." 

**  Exhibit  1. 

June  8th,  1894. 
"  Received  from  Charles  C.  Smith,  executor,  twenty -five  dollars 
interest  due  on  one  thousand  dollars  loaned  by  me  to  the  estate 
of  Mrs.  A.  L.  Gregg,  deceased,  due  May  23,  1894. 
"$25.00.  John  Hilliard, 

"  Per  Josephine  A.  Hilliard." 

"  Exhibit  2. 

"Received,  Brooklyn,  December  1st,  1894,  from  Charles  C. 
Smith,  executor,  forty  dollars,  being  fifteen  dollars  interest  due 
November  1st,  1894,  on  five  hundred  dollars,  and  twenty-five 
dollars  interest  due  November  23,  1894,  on  one  thousand  dollars, 
loaned  to  the  estate  of  Mrs.  A.  L.  Gregg,  deceased. 

"  Received  payment,  John  Hilliard. 

"$40.00." 

''Plaintiff's  Attorney:  I  move  for  a  direction.  The  Court :  I 
will  grant  a  direction  in  favor  of  the  plaintiff.  Defendant's 
Attorney :  We  except  on  the  ground  that  at  the  time  the  loan 

uigitizeci  by  VJV_/v/v  i^ 


N.Y.CityOt]  HiLLiARD  v.  Smith.  455 

was  made  it  was  expressly  understood  between  the  plaintiff  and 
the  defendant  that  there  was  to  be  no  personal  liability  assumed 
by  the  defendant"  « 

By  direction  of  the  court,  the  jury  found  a  verdict  for  the 
plaintiff  for  $1,543.50.  An  allowance  of  five  per  cent  was 
granted  by  the  court 

The  general  rule  is  that,  when  an  agreement  is  reduced  to  writ- 
ing, it  is,  as  between  the  parties,  deemed  to  merge  and  overcome 
all  prior  or  contemporaneous  negotiations  and  dcclaratioDs  upon 
the  subject,  and  that  no  oral  evidence  is  admissible  to  vary,  ex- 
plain, or  contradict  its  terma  We  think  the  trial  justice  was  in 
^rror  in  the  exclusion  of  these  receipts,  and  evidence  of  the  con- 
versation as  to  the  purpose  of  the  giving  and  receiving  the  money 
<2laimed  and  admitted  to  have  been  received.  This  would  not  be 
either  the  varying,  explaining,  or  contradiction,  but  showing 
rather  a  collateral  arrangement  between  the  original  parties.  In 
the  language  of  Bradley,  J.,  in  SchmiUler  v.  Simoii^  114  N.  Y,, 
at  page  184;   23  St  Rep.  160: 

*But  it  may  be  that  it  would  have  been  admissible  for  the 
defendant  to  prove  *  *  *  that  the  purpose  for  which  a 
written  contract  is  made  may  rest  in  a  collateral  arrangement, 
which  may  be  shown,  to  the  effect  that  the  design  is  different  from 
that  which  its  terms  alone  may  indicate.  Grierson  v.  MasoUf  60 
N.  Y.  394;  Chajnny.  Dobson,  88  id.  74." 

And  again,  at  page  185,  114  N.  Y.,  says,  speaking  of  the  opin- 
ion of  the  court  of  appeals  in  SchmiUler  v.  Simon^  101  N,  Y  5o4i, 
between  the  same  parties : 

"It  does  not  appear  what  view  the  court  may  have  taken  of  the 
admissibility  of  evidence  of  the  facts,  and  of  the  fact  itself,  if  it 
then  appeared  that  the  payee  and  the  plaintiff,  when  they  received 
the  draft,  had  been  advised  that  it  was  drawn  and  accepted  to  be 
paid  out  of  the  drawer's  interest  represented  by  the  defendant  as 
executor." 

The  fact  that  the  defendant  was  in  the  receipt  designated  aa 
-executor,  and  that  he  in  some  of  them  signed  and  designated  him- 
self as  executor  of  Mrs.  Adaline  L.  Gregg,  deceased,  does  uot^  of 
itself,  import  any  other  than  a  personal  relation  of  the  defendant 
to  the  instrument,  as  the  word  **  executor  "  annexed  to  liis  name 
would  presumptively  be  treated  merely  as  descriptive  of  the  per- 
son. But  it  might  be  given  some  substantial  significance  by  other 
provisions,  if  those  were  such  as  were  required  in  the  instrument; 
and  in  a  proper  case  this  might  be  aided  by  extrinsic  facts.  In 
such  case  it  is  open  to  explanation  by  evidence  to  show  that  the 
purpose,  as  understood  by  the  parties  to  the  transaction^  was  that 
the  party  so  executing  the  contract  intended  to  aasnme  no  per- 
sonal liability.  The  aidmission  of  this  proposed  evidence  may  not 
avail  the  defendant,  but  we  think  it  admissible;  for  where  the 
words  used,  in  their  application  to  an  instrument  of  wliicli  they 
are  a  part,  are  not  entirely  intelligible,  oral  evidence  of  the  cir- 
cumstances attending  its  execution,  and  collateral  agreement  in 
regard  thereto,  may,  as  between  the  parties,  he  i^dmisi^ible  to  aid 
in  the  interpretation  in  its  application  of  the  language  ao  used 
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For  these  reasons  we  think  *the  rejected  evidence  referred  to 
should  have  been  received  as  bearing  upon  the  understanding  of 
the  relation  and  the  character  of  the  liability  the  defendant 
assumed.  Judgment  is  therefore  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event 
All  concur. 


Irene  A.  Htde,  Resp't,  v.  James  Wilmore,  Applt 

(Ifew  York  Qmmon  Pleas,  General  Term,   Filed  November  4,  1896.) 

LAin>LORD  AND  TENANT— CoVBNANT—QdIBT   BNJOTMBNT. 

The  lessor  is  not  liable  to  the  lessee  of  portion  of  a  building  for  the 
negligence  of  the  servants  of  an  independent  contractor  engaged  m  erect- 
ing an  addition  to  the  building,  when  such  erection  is  not  a  breach  of  hia 
impUed  covenant  with  the  lessee  for  quiet  enjoyment. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflL 
Louis  F,  Doyle^  for  appUt ;  Eliot  Norton^  for  resp*t 

BiscHOFP,  J. — PlaintiflE,  the  tenant  of  the  second  and  third 
floors  of  the  building  No.  24  East  Twenty-Fourth  street,  brought 
this  action  against  tlje  defendant,  her  lessor,  for  injuries  to  certain 
personal  property  occasioned  by  the  injection  of  lime  dust  upon 
the  demised  premises  by  certain  workmen  when  engaged  in  erect- 
inc  a  one-story  extension  to  the  building.  In  the  written  lease 
deiendant  reserved  the  right  of  access  to  a  bath  room  in  the  rear 
of  the  second  floor  and  the  damage  alleged  resulted,  principally, 
from  the  acts  of  the  workmen  when  using  the  hall  and  bath  room 
as  a  means  of  access  to  the  work.  The  record  satisfies  us  that 
these  workmen  were  the  servants  of  an  independent  contractor, 
and  for  their  acts,  if  tortious,  such  contractor,  and  not  the  defend- 
ant, is  liable,  unless  it  be  made  to  appear  that,  by  the  act  of  erect- 
ing the  extension,  defendant  was  chargeable  with  a  breach  of  the 
implied  covenant  of  quiet  enjoyment  which  attaches  to  every 
lease.  But  this  implied  covenant  goes  no  further  than  that  the 
tenant  shall  not  be  disturbed  in  the  beneficial  enjoyment  of  the 
premises  by  the  erection  of  a  nuisance  by  the  landlord,  or  suflfer 
through  the  failure  of  his  title.  Duff  v.  Hart,  40  St  Rep.  676; 
Rotter  V.  Ooerlity  34  id.  1001 ;  and  we  do  not  think  the  facts  in 
the  case  at  bar  justify  a  finding  that  a  nuisance,  as  against  the 
plaintifiE,  was  created  by  the  bare  undertaking  of  the  work  in 
question.  No  invasion  of  plaintifiE's  apartments  was  necessitated 
thereby,  and  it  does  not  appear  that  the  loss  of  any  beneficial  en- 
joyment of  the  demised  premises  must  needs  have  resulted  from 
the  building  of  this  extension.  It  may  be  that  plaintiff  neglected 
to  take  ordinary  precautions  against  the  intrusion  of  dust  from 
the  rear,  but  this  could  not  affect  the  defendant,  and  for  the  neg- 
ligence, if  any,  of  the  contractor's  servants  a  recovery  is  not  to  he 
had  in  this  action. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
the  event. 
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Minna  Wechselmann,  App'lt,  ^*  David  Trottina,  Besp't, 

(iftfio  Tork  Common  Pleas,  OenercU  Term,  FUed  N<nmnber  4,  1896,) 

Landlord  and  tenant— Absignmbnt. 

Where  the  lease  of  premises  was  entered  into  by  the  plaintiffs  hus- 
band, the  fact  that  he  subsequently  became  the  agent  of  his  wife  ia  the 
business  theretofore  carried  on  upon  the  premises  by  himself  as  principal » 
does  not  establish  that  she  was  the  assignee  of  the  term,  or  that  sue  other- 
wise assumed  any  obligation  under  the  lease. 

Appeal  from  a  judgment  for  defendant  on  his  counterclaim^ 
and  against  plaintiff  on  her  alleged  cause  of  action. 
Heiiert  L.  Hindsj  for  app'lt ;  M.  StrassmaUj  for  resp'L  ^ 

BiscHOFF,  J. — This  suit  was  brought  for  the  value  of  goods 
sold  and  delivered,  and  the  defendant,  after  a  general  denial 
pleaded  a  counterclaim  upon  an  assigned  claim  for  rent  of  chti 
premises  occupied  by  the  plaintiflE.  The  justice  below  awarded 
judgment  upon  the  counterclaim,  and  found  against  the  plaintilf 
upon  her  alleged  cause  of  action.  There  was  sufficient  evidence 
to  support  the  defendant's  claim  that  payment  had  been  made  for 
the  goods  in  suit,  but  the  record  does  not  uphold  the  finding  in 
his  favor  upon  the  counterclaim.  The  lease  of  the  premises  was 
entered  into  by  the  plaintiffs  husband ;  and,  while  it  appears 
from  his  testimony  that  he  subsequently  became  the  agent  of  his 
wife  in  the  business  theretofore  carried  on  upon  the  premises  hv 
himself  as  principal,  there  is  nothing  to  show  that  the  plaintiif 
was  the  assignee  of  the  term,  or  that  she  otherwise  assumed  any 
obligation  under  the  leasa 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event 


Lbna  Kopetzky,  Resp't,  v.  Metropolitan  Elevated  RAUi- 
ROAD  Company  etal,  App'lts. 

(Nmo  York  Common  PUa»,  Cfeneral  Term,  FUed  November  4, 1896,) 

1.  Trial — Striking  out  EYroENCs. 

A  referee  may  grant  plaintifTs  motioo  to  strike  out  specific  evidence^  to 
the  admission  of  which  objections  and  exceptions  have  been  taken  by  dcj- 
fendant's  counseL 

2.  Witness— Crbdibilitt — Contradictory  statements. 

A  witness  is  not  necessarily  discredited  by  contradictory  statements  m 
to  immaterial  matters. 

8.  Elevated  railway— Evidencb. 

In  an  action  against  an  elevated  railway  company  for  damages  and  an 
alternate  iniunction,  it  fa  not  error  for  the  referee  to  refuse  defendants'  re- 
qaest  to  find  that  "  the  alleged  inconvenience  or  injury  resulting  from  the 
maintenance  or  operation  or  defendants'  railroad  is  due  in  part  ti  the 
noise  occasioned  by  the  trains  on  said  railroad,  *  *  where  the  recovery  Is 
based  merely  upon  the  decline  in  rents  and  of  fee  value,  due  to  the  nuincr* 
0U8  and  unspecified  causes  which  were  the  effect  of  the  road  as  maiti^ 
tained  and  operated." 
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4  Trial~Kb<)ub8t  to  charge. 

A  referee  is  not  required  to  pass  upoa  a  request  to  charee,  where  it  deals 
with  an  abstract  proposition  and  the  matters  in volyed  are  immaterial. 

Appeal  from  a  judgment  in  favor  of  plaintifiL 
Julien  T.  JDavies  and  George  T.  Aldriek^  for  applts;  Abraham 
Oruber  and  Ralph  S/iaw,  for  resp't 

BiscHoPP,  J. — Plaintiff  brought  this  action  for  damages  and 
an  alternative  injunction  to  restrain  the  operation  of  defendants' 
elevated  railwav  in  front  of  her  premises,  situated  in  Second  ave- 
nue, between  Sixtieth  and  Sixty -first  streets.  From  a  judgment 
rendered  in  her  favor  the  defendants  appeal  and  present  the  fol- 
lowing points : 

1.  That  the  damages  awarded  are  excessive.  As  to  this  we 
must  hold  that  the  testimony  given  by  the  witness  Freund,  with 
regard  to  fee  values,  and  Kopetzky,  with  regard  to  the  actual  I'ents 
received,  taken  together  witn  the  other  evidence  of  the  state  of 
rents  in  the  locality,  and  of  the  ratio  of  fee  to  rental  values,  suffi- 
ciently supports  the  finding  of  the  referee.  Defendants'  evidence 
would,  if  adopted  as  the  true  basis  for  computation,  make  the 
award  appear  excessive,  but  we  find  no  injustice  in  the  judgment 
as  based  upon  the  plaintiff's  evidence. 

2.  That  the  referee  erred  in  granting  the  plaintiff's  motions  to 
strike  out  specific  evidence,  to  the  admission  of  which  objections 
and  exceptions  had  been  taken  by  defendants'  counsel  It  was 
certainly  within  the  power  of  the  referee  to  take  this  coursa 
American  Bank  Note  Co.  v.  Metropolitan  El  Ry..Co,^  63  Hun,  506; 
45  St.  Rep.  322,  and  we  must  ussume  that  he  determined  the 
issues  irrespective  of  such  evidence.  Nette  v.  Railroad  Cb.,  84  N. 
Y.  Supp.  233;  Chesebrough  v.  Gonover,  140  N.  Y.  882;  55  St 
Rep.  728.  The  remaining  evidence'  is  amply  sufficient  to  support 
his  determination. 

3.  That  plaintiff's  witness  Kopetzky  should  have  been  discred- 
ited by  the  referee,  and  hence  the  proof  as  to  rental  damage 
should  have  failed.  This  contention  is  based  upon  Kopetzky's 
direct  contradiction  of  his  own  testimony,  subsequentlv  during 
the  trial,  upon  a  point  immaterial  to  the  issue.  It  certainly  would 
appear  that  this  witness  deliberatelv  swore  to  a  falsehood  in  this 
instance,  but  we  are  not  to  say  that  his  entire  testimony  was  neces- 
sarily to  be  rejected  for  that  reason.  He  was  not  contradicted 
upon  the  question  of  rents  received,  and  was  in  a  measure  cor- 
roborated by  the  testimony  of  the  plaintiff's  expert  as  to  fee  value 
and  its  ratio  to  rental  value.  The  referee  mignt  have  discredited 
the  testimony  had  he  seen  fit,  but,  as  appears,  he  did  not  The 
rules  applicable  to  the  facts  in  this  case  do  not  call  for  our  denun- 
ciation of  the  decision  upon  this  ground.  Lee  v.  Chadsey^  *41  N. 
Y.  545;  Dunn  v.  People,  29  id.  529 ;  Deei<ng  v.  Meicalf,  74  id.  501; 
People  V.  a  Neil,  109  id.  266 ;  14  St  Rep.  829. 

4.  That  it  was  error  for  the  referee  to  refuse  defendants'  re- 
quest to  find  that  "  the  alleged  inconvenience  or  injury  resulting 
from  the  maintenance  and  operation  of  defendants'  railroad  is  due 
in  part  to  the  noise  occasioned  by  the  trains  on  said  rnilroad." 

uigitizeci  Dy  VJV_/\_/v  i^ 


N.Y.C.P.]  Tnoa  Robebts  Stevenson  Co.  v.  Tuokkr  et  al  459 
It  is  claimed  that,  there  being  uncontradicted  evidence  in  support 
of  this  proposed  finding,  it  should  have  been  so  found,  in  order 
that  a  deduction  for  the  damage  thus  sustained  might  have  been 
made,  since  a  recoverv  for  damages  by  reason  of  noise  is  not  to 
be  had  in  this  class  of  actiona  American  Bank  Note  Go,  v.  New 
York  EL  R  Go,,  129  N.  Y.  252,  273 ;  41  St  Rep.  531.  But  what 
deduction?  There  was  no  proof  as  to  the  amount  of  injury  flow- 
ing from  this  cause,  and  while,  as  in  the  case  last  cited,  it  milst  be 
held  that  an  affirmative  judgment,  based  in  part  upon  an  express 
item  of  damage  for  noise,  requires  modification  in  so  far  as  to 
strike  out  that  item,  we  cannot  see  how  the  finding  of  defendants' 
request  could  have  availed  in  this  case,  the  recoverv  being  based 
merely  upon  the  decline  in  rents  and  of  fee  value,  due  to  the  nu- 
merous and  unspecified  causes  which  were  the  effect  of  the  road  as 
maintained  and  operated. 

The  refusal  of  tne  requests  to  find  that  the  territory  in  the  vicin- 
ity had  been  largely  built  up  since  the  construction  of  this  rail- 
way, and  that  such  condition  was  caused  by  its  operation  presents 
no  error.  These  matters  were  immaterial,  and  the  requests  dealt 
with  an  abstract  proposition,  which  the  referre  was  not  required 
to  pass  upon.  Moreover,  it  is  impossible  to  say  that  the  result 
would  have  necessarily  been  affected  had  the  findings  been  mada 
Baldwin  v.  Doying,  114  N.  Y.  455 ;  23  St  Rep.  759.  If  of  any 
avail,  the  findings  related  solely  to  the  question  of  general  bene- 
fits, and  there  was  nothing  upon  which  an  allowance  for  such 
benefits  could  have  been  based ;  the  plaintiff's  evidence  with  re- 
gard to  values  being  found  acceptable  by  the  referee,  and  a  sub- 
stantial decrease  of  value  being  thereby  shown.  The  rule  stated 
in  the  Nette  Case,  supra^  and  in  Struihers  v,  N  Y.  M  Railroad  Co., 
6  Misa  239 ;  54  St  Rep.  785,  applies. 

The  judgment  must  be  affirmed,  with  costa 

All  concur. 

Thokas  Roberts  Stevenson  Company,  App'lt,  v.  William  J. 
Tucker  et  al,  Resp'ts. 

(Nm  York  Common  Pleas,  General  Term,  Filed  November  4, 1895.) 

1.  Appbal— First  inbtakcb. 

Iq  action  against  a  partnership,  an  objection  that  the  evidence  does  not 
show  that  the  alleged  counterclaim  existed  in  favor  of  all  the  defendants, 
cannot  be  raised  for  the  first  time  on  appeal. 

S.  Trial— Objections. 

A  motion  merely  to  dismiss  a  counterclaim  or  to  strike  out  evidence  of  a 
defendant,  on  the  ground  that  he  did  not  show  that  he  was  entitled  to  par- 
ticipate in  the  alleged  counterclaim,  is  not  an  objection  to  the  absence  of 
evidence  of  an  assignment  to  all  of  the  defendants  by  those  in  whose  favor 
the  alleged  counterclaim  originally  existed. 

8.  Principal  and  agent— Authority— Ratification. 

Evidence  that  the  defendant,  upon  an  inquiry  for  the  manager  of  the 
plaintiff  company,  was  directed  by  one  of  plaintiff's  clerks  to  another  per- 
son apparently  in  charge,  and  that  defendant  had  acted  and  been  paid 
commissions  under  a  prior  similar  contract  with  such  person,  and  that  the 
manager  said  that  he  would  stand  bv  any  contract  with  him,  is  sufficient 
to  prove  either  such  person's  authority  to  contract  with  defendant  for  the 
commissions,  or  that  bis  contract  was  ratified. 
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Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  the 

defendants  upon  a  counterclaim. 

Phillips  Jc  Avery^  for  app'lt ;  Lamont  McLaughlin,  for  resp'ta 

BiscHOFF,  J. — Plaintiff  brought  this  action  to  recover  the  pur- 
chase price  of  a  boiler  and  range  sold  to  the  defendants.  The 
latter,  contesting  the  value  of  the  chattels,  as  asserted,  interposed 
a  counterclaim  for  commissions  alleged  to  have  been  earned,  under 
a  contract  between  them  and  the  plaintiff,  by  the  terms  of  which 
they  had  agreed  to  sell  ranges  for  the  latter,  and  had  sold  eighty- 
five,  at  a  commission  of  one  dollar  for  each  range  sold. 

Abandoning  other  questions,  appellant  contends  only  that  no 
recovery  upon  the  contract  for  commissions  should  have  been  had. 
It  is  urged  that  the  defendants*  counterclaim  accrued  to  them  as 
copartners,  if  at  all,  and  that  the  proof  established  the  right  of 
Tucker  alone  under  the  contract  for  commissions,  as  alleged.  Upon 
the  trial  this  objection  might  have  been  presented  and  properly 
sustained,  but  it  was  not  then  presented.  Had  it  been,  proof  of 
the  assignment  of  the  claim  from  the  individual  to  the  partnership 
might  well  have  been  forthcoming.  The  question  is  raised  too 
late  upon  appeal.  Haines  v.  K  I.  C.  Jb  H.  R  R  B.  Co.,  145  N, 
Y.  235',  64  St  Eep.  717.  The  motion  to  dismiss  the  counterclaim, 
without  more  particularity,  certainly  did  not  raise  the  point  now 
presented,  nor  did  the  motion  to  strike  out  defendant  McNeil's  tes- 
timony, upon  the  ground  that  *'he  had  not  shown  that  he  was  en- 
titled to  recover,  or  had  any  participation  in  this  commission." 
This  objection  merely  called  attention  to  the  admissibility  of  the 
evidence,  and  had  no  bearing  upon  the  counterclaim  itself.  The 
exception  to  the  denial  of  this  mption  presents  no  error.  That 
McNeil  had  not  been  shown  to  be  a  party  in  interest  constituted 
no  valid  objection  to  him  as  a  witness,  and  the  evidence  was  com- 
petent and  relevant  upon  the  issue  whether  or  not  the  contract  for 
commissions  had  been  made.  Further,  the  motion  was  to  strike 
out  all  the  testimony,  a  large  part  of  which  bore  directly  upon  the 
plaintiff's  cause  of  action,  and  it  would  have  been  erroneous  to 
grant  it 

A  further  point  is  made  that  authority  in  the  agent  or  agents 
with  whom  this  contract  for  commissions  was  made  was  not  proven. 
This  agreement,  according  to  the  defendants'  evidence,  was  made 
with  plaintiff  through  one  Lovejoy.  Defendent  Tucker  testified 
that,  upon  inquiry  at  the  plaintiffs  place  of  business  for  the  man- 
ager, he  was  referred  by  one  of  the  clerks  to  Lovejoy,  "who  from 
all  appearances  had  charge."  Substantially  to  this  effect  was  the 
testimony  of  the  defendant  McNeill.  Tucker  further  testified  that 
he  had,  previous  to  the  transaction  in  suit,  had  other  dealings  with 
Lovejoy,  and  had  been  allowed  and  paid  a  commission  or  discount 
of  one  dollar  for  each  range  sold  ;  also,  that  "Mr.  Smith  said  he 
was  willing  to  stand  up  to  any  contract  made  by  Lovejoy  with  us." 
Since  Mr.  Smith  was  conceded  by  the  appellant  to  have  been  at 
that  time  its  manager,  the  above  might  oe  taken  either  as  evidence 
of  a  ratification,  or  as  further  proof  of  Lovejoy 's  authority.  Other 
evidence  appears,  which,  though  somewhat  equivocal,  might  have 
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been  properly  understood  by  the  jury  as  showing  a  ratification  of 
Lovejoj  s  acta     We  find  no  reason  for  disturbing  the  result  ar- 
rived at  by  the  jury.     Judgment  affirmed,  with  costs. 
All  concur. 

James  McLaughlin,  Resp't,  v.  John  F.  Habbiott,  as  Property 
Clerk,  eta,  App'lt 

(Nisu)  York  Common  FUa$,  Oeneral  Term,  Filed  Nbwmb&r  4,  1896  ) 

1,  ApPBAL—RsTIBW—ReYBBSAL  OF  FACTS. 

Upon  an  appeal  from  the  Judgment  of  a  district  court,  the  common  pleas 
may  reverse  upon  th^  facts  where  injustice  had  obviously  been  done.  Bo 
hM,  as  to  a  judgment  for  plaintiff  in  an  action  of  conversion  in  the  dtf- 
Unet,  founded  on  the  failure  of  the  property  clerk  of  the  police  department, 
to  return  money  taken  from  plaintiff's  assignor,  who  was  arrested  for  ex- 
tradition on  a  charge  of  robbery,  where  it  appears  that  the  assignor  was 
convicted  in  the  foreign  court  for  the  robbery,  and  that  the  identical  money 
taken  from  him  was  used  in  evidence  against  him,  and  directed  to  be  paid 
over  to  the  person  robbed  whose  money  it  was  adjudged  to  have  been. 

2.  CoKVBBSioN— Qbnbbal  issub— Titlb.  / 

In  an  action  for  conversion,  as  in  the  detinet,  proof  of  title  in  a  third  par^ 
may  be  given  under  the  general  issue. 

Appeal  from  a  judgment  for  plaintiff  rendered  on  a  trial  before 
the  justice,  without  a  jury. 

(%ise  AfeUerif  for  app'lt ;  Louis  S,  Finn,  for  resp't. 

GiEOERiGH,  J. — The  present  case  demonstrates  the  value  of  the 
rule  that,  upon  an  appeal  from  the  judgment  of  a  district  court,  this 
court  may  reverse  upon  the  facts  where  injustice  has  obviously 
been  done.  Code  Civ.  Proa  §§  3063,  3213;  Curley  v.  Thmlinson.  5 
Daly,  288  ;  Brawn  v.  Sullivan,  1  Misc.  Rep.  161 ;  48  St  Rep.  685 ; 
Schumacher  v.  Waring,  7  Misc.  Rep.  161 ;  57  St  Rep.  539.  The 
action  is  conversion  against  the  property  clerk  of  tne  police  de- 
partment, founded  upon  his  failure  to  return  upon  demand  a  sum 
of  money  taken  from  the  person  of  one  John  O'Connell,  at  a  time 
when  the  latter  was  arrested  in  this  city  for  extradition  on  a 
charge  of  robbery.  His  trial  in  a  criminal  court  of  the  state  of 
Pennsylvania  resulted  in  his  convictioa  The  identical  money  in 
suit  was  made  use  of  physically  as  evidence  against  him,  and  such 
money  was  by  the  judgement  of  the  court  declared  to  be  the 
property  of  one  David  T.  Slocum,  the  person  robbed,  and  directed 
to  be  paid  over  to  him.  These  facts  are  undisputed,  and  the 
judmient  of  the  foreign  court,  duly  authenticated,  appears  in 
eviaenca 

The  respondent's  counsel  seeks  to  defend  the  recovery  below 
through  reliance  upon  the  proof  that  plaintiff  (O'ConnelFs  attor- 
ney at  the  time  of  the  arrest)  became  the  assignee  of  the  sum  in 
question,  by  assignment  from  O'Connell,  after  such  sum  had  been 
forcibly  taken  from  the  person  of  the  latter  when  arrested.  The 
argument  appears  to  be  that  a  prima  facie  case  of  trespass  was 
made  out  against  the  arresting  officer,  in  favor  of  the  prisoner, 
O'Connell,  and  that  the  question  of  title  to  the  money  was  imma- 
teriaL     Kissam  v.  Roberts,  6  Bosw.  154.     But,  waiving  the  ques- 
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tioDS  raised  by  the  fact  that  such  officer  wiis  not  the  aefeDdaot, 
that  the  act  was  done  in  performance  of  official  duty,  and  that  the 
trespass,  if  any,  antedated  the  assignment  of  the  cause  of  action  to 
the  plaintifiE,  it  need  only  be  said  that  the  cause  of  action  pleaded 
and  sought  to  be  proven  was  simply  conversion,  as  in  the  detinet^ 
in  which  action  proof  of  title  in  a  third  party  may  be  given  under 
the  general  issua  Griffin  v.  Railroad  Go,,  101  N.  Y.  848.  That 
there  was  no  substitution  of  causes  of  action  by  consent,  through 
failure  to  object  to  the  evidence,  follows  from  the  fact  that  such 
evidence  was  not  objectionable  under  the  pleadings,  since  posses- 
sion by  0*Connell  when  arrested  bore  upon  the  very  material  is- 
sue of  title, — in  fact,  was  all  that  was  shown  upon  the  question 
by  the  plaintiflE.  The  inquiry  resolvtjs  itself  into  a  matter  of  fact, 
whether  or  not  the  defendant  established  his  defense  under  the 
denial  of  plaintiffs  title ;  and  that  plaintiffs  assignee  had  abso- 
lutely no  title  nor  right  of  possession  is  beyond  argument,  upon 
the  evidence  adduced.  In  no  way  was  the  judgment  of  the  for- 
eign court  sought  to  be  attacked,  and  it  was  to  be  accorded  foil 
faith  and  credit  Dunsian  v.  Higgim.  138  N.  Y.  70 ;  51  St  Rep. 
710;  Taylcyry.  Bryden,S  Johns.  183;  Story,  Confl.  Laws,  §§ 
592,  593. 

The  money  taken  from  O'Connell  was  proven  to  be  that  pro- 
duced before  the  foreign  court  by  the  testimony  of  the  witness 
Nugent,  the  police  officer  who  made  the  arrest  and  identified  the 
money  upon  the  criminal  trial ;  and  there  was  no  ground  upon 
which  the  uncontradicted  testimony  of  that  witness  could  reason- 
ably have  been  disregarded  by  the  justice  below.  The  only  con- 
clusion to  be  reached  was  that  plaintiffs  assignee  had  no  right  or 
title  to  or  interest  in  the  fund  assigned,  ana  we  must  hold  that, 
from  an  affirmance  of  this  judgment,  a  reckless  perversion  of  jus- 
tice would  result 

For  these  reasons,  the  judgment  should  be  reversed,  and  the 
complaint  dismissed,  with  costs. 


Henry  Dater,  Resp't,  v.  Thomas  Fletcher,  App*lt 

(New  York  Ccnnmon  PUm,  General  Term,  Filed  November  4,  1S95.) 

1.  Nbgltobncb—Contributort— Question  of  pact.' 

Where  the  jury  is  well  authorized,  upon  the  proof  adduced,  to  draw  the 
inference  that  the  accident  was  due  solely  to  the  recklessness  of  the  de- 
fendant's servant,  the  question  is  not  one  of  law,  hut  of  fact. 

2.  Same. 

Where  vehicles  are  about  to  cross  each  others  path,  the  duties  of  the 
parties  are  correlative,  and  neither  is  called  upon  to  anticipate  the  negli- 
gence of  the  other ;  nor  does  the  failure  of  one  party  to  exercise  dae  care 
cast  an  additional  duty  of  diligence  upon  the  other. 

Appeal  from  a  judgment,   entered  on  a  verdict  in  favor  of 
plaintiflE,  and  from  an  order  denying  a  motion  for  a  new  trial 
Ariemas  B,  Smithy  for  app*lt ;  Eldon  Bisbee,  for  resp't 

BisCHOFF,  J. — This  action   was  for  damages  resulting  from  a 
collision  between  the  vehicles  of  the  respective  parties,  and  the 
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case  went  with  the  plaintiff.  Upon  this  appeal,  the  defendant  re- 
lies upon  but  one  ground, — namely,  that  tne  plaintiff's  contrib- 
utory negligence  was  established  as  a  nxatter  of  law ;  and  for  this 
reason,  and  because  we  find  no  other  ground  upon  which  the  ap- 
peal could  well  prevail  in  any  event,  the  question  is  to  be  dis- 
posed of  on  that  point 

The  facts  which  the  evidence  amply  supports  follow :  Plaint- 
iff was  driving  his  carriage  at  a  walk,  proceeding  in  a  southerly 
direction,  from  the  entrance  of  Central  rark  at  Eighth  avenue,  to 
the  intersection  of  Broadway  with  the  '*  circle,"  the  latter  a  large 
open  space,  covered  with  concrete  and  sand,  deadening  the  sound 
of  horses  and  vehicles  which  might  be  driven  thereon.  The  en- 
trance to  the  park  abutted  upon  the  circle,  and  plaintiff's  course 
was  in  a  line  across  it,  and  called  for  his  traversing  at  right  angles 
the  tracks  of  the  Cross-Town  Railway,  a  double-track  street  rail- 
road proceeding  along  Fifty-Ninth  street,  east  and  west,  and  cross- 
ing  the  circle.  Defendant's  servant  turned  his  wagon,  driven  at  a 
very  high  rate  of  speed,  into  the  circle,  and  upon  the  southerly 
track  of  the  railway,  when  the  plaintiff's  horse  had  reached  the 
northerly  track  ;  the  vehicles  being  at  that  time  about  150  feet 
apart  "Both  parties  maintained  their  respective  rates  of  speed, 
and  the  accident  occurred  through  the  plaintiff's  hind  wheel  be- 
ing struck  by  a  wheel  of  the  more  rapidly  moving  wagon,  before 
the  northerly  track  had  been  completely  crossed  by  the  plaintiff. 

It  must  be  taken  as  established  that  the  defendant  s  servant  was 
n^ligent, — in  fact,  it  is  so  conceded ;  but  the  claim  is  made  that 
the  plaintiff,  in  failing  to  turn  his  head  for  the  purpose  of  see- 
ing in  both  directions  when  approaching  the  car  track,  was  him- 
self at  fault  We  cannot  so  view  the  case.  The  situation  wa, 
not  such  as  is  presented  where  an  approach  is  made  to  a  crossing- 
the  dangerous  nature  of  which  and  the  difficulty  of  proper  obsers 
vation  before  the  locality  is  reached  requiring  more  than  ordinary 
diligence  upon  the  part  of  the  person  making  the  attempt  to  cross, 
since  here  there  was  no  obstruction  to  the  view, —  m  fact,  no 
"  crossing,"  as  the  word  is  to  be  understood.  These  vehicles  but 
approached  one  another  upon  an  open  space,  and  the  line  taken 
by  either  one  might  be  said  to  cross  the  path  of  .the  other.  The 
evidence  shows  that  the  plaintiff  looked  to  the  front  when 
proceeding  upon  his  course.  Thus,  the  locality  being  as  noted, 
he  was  reasonably  in  a  position  to  observe  any  approaching 
danger  from  vehicles  expected  to  cross  his  path,  to  which  effect  is 
his  own  testimony.  Under  these  circumstances,  the  question  was 
not  one  of  law,  but  of  fact ;  and  the  jury  was  well  authorized, 
upon  the  proof  adduced,  to  draw  the  inference  that  the  accident 
was  due  solely  to  the  recklessness  of  the  defendant's  servant  See 
Chisolm  V.  State,  141  N.  Y.  246;  56  St  Rep.  811.  That  this 
individual  was  driving  at  a  very  rapid  rate  when  distant  150  feet 
from  the  plaintiff  did  not,  as  jnatter  of  law,  require  the  latter  to 
take  note  of  the  fact,  rein  in  his  horse,  and  forego  his  attempt  to 
gaiQ  his  objective  point  He  could  rely  upon  the  exercise  of 
ordinary  care  upon  the  part  of  the  defendant  s  servant,  as  of  any 
other  driver  in  the  street     The  duties  of  the  parties  were  correla- 
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tive,  and  neither  was  called  upon  to  anticipate  the  negligence  of 
the  other ;  nor  was  the  defendant's  failure  m  the  exercise  of  due 
care  to  cast  an  additional  duty  of  diligence  upon  the  plaintiff. 
Anselment  v.  Daniell^  4  Misc.  Kep.  144 ;  53  St  Rep.  138.  In  view 
of  the  position  of  the  vehicles,  tne  defendant's  servant  was  better 
able  to  render  the  situation  wholly  safe  than  was  the  plaintiff, 
since  the  latter,  after  coming  upon  the  track,  would  have  been 
required  to  turn  his  head  direct! v  at  right  angles  in  order  to  guage 
the  speed  of  the  former,  who  had  the  scene  completely  before  him. 
It  would  have  been  manifest  error  to  have  withheld  the  case  from 
the  jury  upon  the  issue  of  contributory  negligence,  and  we  have 
but  to  affirm  the  judgment 

Judgment  and  order  affirmed,  with  cost& 

All  concur. 


Henry  Hess  &  (Company,  Resp't,  v.  Frederick  Baar  ei  al, 

App'lts. 

(Nmo  Tark  Common  Pleaa,  General  Term,  FOed  Nawmber  4,  1896.) 

1.  AppEAii— Direction  op  vkbdiot. 

Where  a  motion  for  dismissal  of  the  complaint  is  not  renewed,  nor  is  the 
direction  of  a  yerdict  for  the  defendant  asked  for,  when  both  sides  have 
concluded  their  introduction  of  evidence  and  the  cause  is  about  to  be  sub- 
mitted to  the  Jury,  the  appellate  court  is  precluded  from  all  inquiry  as  to 
whether  at  that  stage  of  the  action  there  was  sufficient  evidence  to  support 
a  verdict  for  the  plaintiff. 

2.  Principal  and  agent— Ratification. 

The  ratification  by  the  alleged  principal  of  a  contract  made  by  another, 
who  assumes  in  that  regard  to  act  as  the  former's  agent,  is  an  adoption  of 
the  contract  by  such  alleged  principal,  and  subjects  him  to  liability  there- 
under, the  same  as  though  the  contract  was  sanctioned  by  him  at  its 
inception. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  courts 
affirming  a  judgment  for  plaintifiE,  rendered  at  trial  term  on  a 
verdict 

Babe  &  Keller j  for  app'lts ;  Louis  W.  Stoteshwry^  for  resp't 

BiscHOPF,  J. — The  record  discloses  that  the  merchandise,  con- 
sisting of  cigars,  for  the  recovery  of  the  price  of  which  this  action 
was  brought,  was  purchased  by  one  Nugent,  who,  in  that  regard, 
represented  himself  to  the  plaintiflE  to  bs,  and  assumed  to  act  aa 
Ihe  agent  of  the  defendants,  but  who,  in  fact,  had  no  such  author- 
ity. A  ratification  by  the  defendants  of  Nugent's  act,  however, 
appeared  from  the  testimony  of  one  Deutsch,  the  plaintiffs  agent, 
such  testin\ony  being  to  the  effect  that,  subsequent  to  the  sale  and 
the  delivery  of  the  merchandise  to  Nugent,  one  of  the  defendants, 
— Wehnke, —  with  knowledge  of  all  the  circumstances,  told 
Deutsch,  with  reference  to  the  merchandise,  that  it  was  "all  right," 
and  in  his  presence  instructed  one  Fansten,  the  defendants  repre- 
sentative, to  pay  the  plaintiff  the  amount  of  its  demand.  The 
motion  for  dismissal  of  the.  complaint,  made  when  the  plaintiff 
rested  its  case,  was,  therefore,  properly  denied.     The  motion  for 
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dismissal  of  the  complaint  was  not  renewed,  nor  was  the  direction 
of  a  verdict  for  the  defendants  asked  for,  when  both  sides  bad 
concladed  their  introduction  of  evidence,  and  the  cause  was  about 
to  be  sabmitted  to  the  jury.  Hence  we  are  precluded  from  all 
inquiry  as  to  whether  at  that  stage  of  the  action  there  was 
samcient  evidence  to  support  a  verdict  for  the  plaintiff.  Schwinger 
V.  RayTnmd,  105  N.  Y.  648;  7  St  Rep.  544;  Paige  v.  Ckeckey, 
4  Misc.  Rep.  183;  53  St.  Rep.  190;  Afi/ers  v.  Gohn,  4  Misc.  Rep, 
182 ;  53  St.  Rep.  223.  In  his  charge  to  the  jury  the  trial  justice, 
commenting  upon  the  defendaiyi  Wehnke's  promise  to  pay  the 
plaintiff's  demand,  said:     "If  you  believe  this  testimony ^  such  a 

E remise  would  be  sufficient  consideration  for  the  payment  o£  this 
ill,  and  would  make  the  defendant  liable  as  original  debtors  " ; 
to  which  the  defendants'  coiipsel  excepted  as  follows :  *'  I  cxcepL 
to  the  proposition  that,  if  this  promise  was  made,  it  made  the 
defendants  the  original  debtora  It  is  beyond  all  controversy 
that  the  ratification  by  the  alleged  principal  of  a  contract  made 
by  another,  who  assumed  in  that  regard  to  act  as  the  fonner  a 
agent,  is  an  adoption  of  the  contract  by  such  alleged  principal, 
and  subjects  him  to  liability  thereunder,  the  same  as  if  the  con- 
tract was  sanctioned  by  him  at  its  inception.  1  Am.  &  Eng.  Ena 
Law,  tit  "Agency,''  subtit.  "Ratification,"  p.  429,  eta,  and  cases 
collated  in  note  2.  One  error  appears  in  the  charge,  but.  as  the 
attention  of  the  trial  justice  was  not  called  thereto  by  an  exception 
sufficiently  explicit,  in  which  event  it  might  have  been  obviated, 
such  error  does  not  now  afford  ground  for  reversal  Baylies, 
Trial  Prac.  239,  and  cases  there  collated. 
Judgment  affirmed,  with  costs. 
All  concur. 

Max  Eisleb,  Resp't,  v.  Brooklyn  Hbights  Railroad  Com* 

PANY,   App'lt 

(Brooklyn  City  Court,  General  Term,  Filed  October  es,  1895.) 

Nbolioencb— Railroad  cBossma. 

In  an  action  for  injuries  caused  by  defendant's  electric  car  coHidfng 
with  plaintlfTs  wagon,  a  charge,  that  there  is  no  evidence  which  wiH 
warrant  the  Jury  in  finding  that  the  street  car  which  struck  plalTiUfif't 
wagon  could  have  been  stopped  within  fifteen  feet,  is  erroneous*  where  the 
motorman  testified  that  the  cars  could  be  stopped  within  fifteen  feet. 

Appbal  from  an  order,  granting  a  motion  for  a  new  trial 
Morris  <t  WhUehouse,  for  appUt ;  M  Halheimer,  for  respX 

Per  Curiam.— The  learned  counsel  for  defendant  requested  the 
court  to  charge  the  jury  as  follows:  "I  ask  your  honor  to  charge 
the  jury,  in  view  of  this  request,  that  there  is  no  evidence  in  this 
case  that  would  warrant  them  in  finding  that  this  car  which  col- 
lided with  this  wagon  could  have  been  stopped  within  fifteen  feet'* 
The  court  added,  "at  the  speed  it  was  going,"  and  charged  the  re- 
quest, and  the  plaintiff's  counsel  duly  excepted.  The  motorman 
had  testified  that  the  plaintiff  attempted  to  drive  his  horse  and 
&r.  Rbp.,  Vol.  LXX.        59 

Digitized  by  VjOOQIC 


466  New  York  Stat^  Beporter,  Vol.  70.  [BklynCityCt 
wagon  across  the  track  when  the  approaching  car  was  about 
twenty  feet  off,  and  that  the  car  was  moving  at  the  usaal  rate  of 
roeed.  On  cross-examination,  he  was  asked:  "Q.  Within  what 
distance  can  you  stop  your  car?  A.  Well,  there  are  different 
cars.  You  can  stop  in  different  distances.  Q.  What  is  the  great- 
est  distance,  and  wnat  is  the  shortest  distance?  A.  You  can 
stop  a  car  in  fifteen  feet  or  less."  In  view  of  the  testimony  of  the 
motorman,  we  are  of  the  opinion  that  the  charge  before  set  forth 
was  error,  and  that  the  learned  trial  judge  properly  granted  a  new 
trial.  It  is  therefore  not  necessai^  to  examine  the  other  questions 
in  the  case. 

Order  granting  new  trial  afl^med,  with  costs. 


Asa  L.  Rogers,  App'lt,  v.  John  J.  Hardy,  Eesp't 

(Brooklyn  City  Omirt,  General  Term,  FiUd  October  28,  1396.) 

Tbial— DmscnoN  of  yBRDicr. 

A  request  bj  each  party  for  a  direction  of  a  verdict  in  his  fayor  is  a 
stipulation  that  the  court  shall  pass  on  the  facts. 

Appeal  from  a  judgment  in  favor  of  defendimt 
Stedman  Jc  Larkin^  for  app*lt ;   Orout^  Dt  Fere  <t  Mayer^  for 
resp't 

Per  Curiam. — This  is  an  action  to  recover  damages  for  the  al* 
leged  conversion  of  personal  property  consisting  of  madiines  and 
machinery  in  a  mill.  The  court  directed  a  veraict  for  tiie  d^end- 
ant,  and  this  is  an  appeal  from  the  judgment  entered  thereupon, 
and  from  the  order  aenyine  motion  for  new  trial. 

At  the  close  of  the  case  tne  attorney  of  each  party  requested  Ae 
court  to  direct  a  verdict  in  his  favor.  This  was  a  stipulation  that 
the  court  should  take  from  the  jury  the  facts,  and  pass  upon  them 
itself.  Koehl^  v.  Adler,  78  N.  Y.  287.  This  responsibility  so 
devolved  upon  the  court,  it  assumed  and  directed  a  verdict  for  the 
defendant,  thereby  deciding  that  plaintiflE  was  not  the  owner  of 
this  property,  and  that  his  testimony  was  unworthy  of  credit  De- 
fendant's original  possession  of  this  property  was  not  wrongful, 
therefore  the  onus  was  cast  upon  plaintiff  of  establishing  his  title. 
Plaintiff  told  so  many  conflicting  stories  concerning  his  allied 
ownership  of  the  property,  and  failed  to  produce  documentary  evi- 
dence, which  he  claimed  to  exist,  that  would  corroborate  him,  and 
there  being  testimony  that  so  strongly  points  to  the  inference  that 
the  "  Charles  E.  Eogers  &  Co."  corporation  bought"  and  paid  for 
this  property  through  the  plaintiff  as  its  representative,  and  was 
in  possession  and  use  of  the  same  from  the  time  it  was  so  pur- 
chased till  the  defendant  acquired  the  title  and  possession  of  the 
mill  in  which  this  machinery  was,  that  it  seems  to  us  the  court 
was  called  upon  to  so  discredit  plaintiff's  testimony  as  to  full  jus- 
tify the  conclusion  that  plaintiff  had  failed  to  establish  his  title  to 
this  property. 
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The  exoeptions  taken  to  the  admission  of  testimony  tending  to 

show  that  this  corporation  was  the  owner  thereof  are  not  well 

taken,  for  this  tenaedtoshow  that  plaintiff  was  not  the  owner. 

The  other  exoeptions  require  no  special  attention. 
Judgment  and  order  must  be  amrmed,  with  coBtai 


The  People  ex  rel.  James  Allen,   App'lt,   v.  Leonard  & 
Welles,  as  Cbmrnissioners,  eta,  Bep'ts. 

(Brooklyn  CUy  Churt,  General  Term,  Filed  October  t8,  1896,) 

1.  HUHIOIFAL  OORPOBATIONB— POLICB  BX7LB8. 

Rules  adopted  by  a  police  commissioDer  remain  binding  on  the  police 
fOToe,  thougn  the  commiBsioDer  who  made  them  has  been  Bucceeded  in 
office  by  another  person. 

2.  Same— Oharobs— Abatbmbnt. 

The  fact  that  a  charge  of  intoidcation,  made  by  a  police  captain  against 
the  relator  before  a  police  magistrate,  was  peadiii^  and  undetermiQed,  . 
cannot  constitute  a  bar  to  the  commissioner's  proceeding  with  the  trial  of 
charges  against  the  relator,  nor  can  the  final  decision  of  the  police  magis- 
trate, acquitting  the  relator,  have  any  effect  in  such  proceeding. 

(Jertiorari  to  review  the  action  of  the  commissioner  of  police 
and  excise  of  the  city  of  Brooklyn,  in  dismissing  relator  from 
the  police  force. 

lenton  Eockwelly  for  relator ;  Jacob  Brenner^  U>t  resp't 

.Osborne,  J. — This  is  a  proceeding  by  certiorari  to  review  the 
action  of  the  respondent,  «s  commissioner  of  police  and  excise,  in 
dismissing  the  relator  from  the  police  force.  By  the  charter  of  the 
city  of  Brooklyn  (Laws  1888,  tit  11,  ch.  583,  §  9)  the  commissioner 
of  police  and  excise  was  authorized  '*  to  make  such  rules,  regula- 
tions and  orders  for  the  government  of  the  police  force  as  he  may 
deem  proper,"  and  he  was  also  authorized  (section  15),  on  convic- 
tion for  violation  of  rules,  eta,  to  punish  by  dismissal  from  the 
force.  It  appears  from  the  return  to  the  writ  that  on  or  about 
October  28,  1893,  Hon.  Henry  L  Hay  den,  the  then  commissioner, 
caosed-to  be  adopted,  issued,  and  published  certain  rules  and  regu- 
lations for  the  government  of  the  police  force,  and  these  rules  have 
never  been  repealed.  One  of  such  rules  (rule  12,  §  5)  required 
each  patrolman  to  remain  on  his  post  "  until  the  time  assigned  for 
the  expiration  of  his  tour  of  duty,"  except  in  certain  specified 
cases,  not  relating  to  the  matters  in  issue  here.  Another  of  said 
rules  (rule  25,  8  5)  forbade  any  member  of  the  force  being  intoxi- 
cated, and  further  provided,  in  addition  to  being  suspended  and 
reported,  that,  in  case  he  "  became  violent,  disorderly,  or  unable 
to  take  care  of  himself,  he  should  be  detained  as  a  prisoner,  and 
taken  bef^e  a  magistrate  at  the  next  sitting  of  the  court"  On 
December  18,  1893,  the  relator  was  appointed  a  patrolman  on  the 
police  force,  and  at  about  that  time  a  copy  of  the  said  rules  and 
r^ulations  was  furnished  him.  On  or  about  February  1,  1894, 
the  respondent  was  duly  appointed  commissioner  of  police  and 
excise,  in  place  of  Mr.  Hayden,  whose  term  of  office  had  expired. 
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Oa  January  24,  1895,  charges  were  preferred  by  the  captain  of 
his  precinct  against  the  relator  for  a  violation  of  both  of  the  above- 
mentioned  roles,  and  he  was  also  taken  before  Police  Justice 
Haggerty  on  a  charge  of  intoxication.  The  relator  appeared  in 
person  and  by  counsel  before  the  commissioner  in  answer  to  said 
charges.  A  trial  was  had,  witnesses  examined  on  both  sides,  and, 
after  deliberation,  the  commissioner  adjudged  the  relator  to  be 
guilty  of  both  of  the  charges  preferred  against  him,  and  dismissed 
him  from  the  police  force.  The  relator  now  seeks,  by  ^rit  of 
certiorari^  to  review  this  determination  of  the  commissioner,  aod 
to  have  it  reversed. 

The  learned  counsel  for  the  relator  urges  that,  as  the  present 
police  commissioner  had  never  adopted  as  his  own  and  promul- 
gated the  rules  and  regulations  issued  by  his  predecessor,  there 
were  no  rules  of  the  department  in  existence  under  which  the  re- 
lator could  be  disciplined  by  the  present  commissioner.  This 
contention  cannot  be  sustained.  The  jjolice  department  is  a  con- 
tinuous body,  and,  while  the  executive  head  thereof  may  be 
changed  from  time  to  time,  such  change  never  contemplated  the 
readoption  of  all  previous  rules  and  regulations  in  order  to  make 
them  binding  on  the  force.  Those  rules  and  regulations  stood, 
not  as  the  act  or  declaration  of  an  individual.  But  of  the  official 
head  of  the  department,  and  they  continued  to  be  binding  on  the 
police  force  till  altered  or  repealed  by  the  proper  authority.  The 
fact  that  a  charge  of  intoxication  made  by  the  police  captain 
against  the  relator  before  a  police  magistrate  was  pending  and 
undetermined  cannot  constitute  a  bar  to  the  commissioner's  ^rp-. 
ceeding  with  the  trial  of  charges  against  the  relator,  nor  can  the 
final  decision  of  the  police  magistrate  acquitting  the  relator  have 
any  eflfect  in  this  proceeding.  The  commissioner  had  a  right  to 
try  the  relator  for  a  violation  of  the  rules  of  the  police  department, 
and  to  punish  him,  in  his  discretion,  if  the  charge  was  sustained; 
while  the  police  magistrate's  duty  and  power  related  solely  to  the 
trial  of  the  relator  for  offenses  against  the  people  of  the'state  of 
New  York.  People  v.  French,  32  Hun,  112.  Both  officials  acted 
independently  of  each  other  within  their  respective  spheres  of 
duty,  and  no  action  of  one  was  binding  upon  the  other. 

We  have  carefully  considered  the  evidence  on  the  trial  of  the 
relator,  and  are  of  the  opinion  that  the  determination  of  the  re- 
spondent was  well  sustained  by  the  evidence.  There  is  nothing 
to  show  that  any  rule  of  law  was  violated  to  the  prejudice  of  the 
relator.  There  was  competent  proof  of  all  the  facts  necessary  to 
be  proved  in  order  to  authorize  the  making  of  the  determination, 
and  there  was  no  such  preponderance  of  proof  against  the  existence 
of  any  of  those  facts  that  the  verdict  of  a  jury  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court  triable 
by  a  jury,  would  be  set  aside  by  the  court  as  against  the  weight 
of  evidenca     Code  Civ.  Proc.  §  2140. 

The  proceedings  should  be  confirmed,  with  $50  costs  and  dis- 
bursements to  the  respondent 

All  concur. 
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John  J.  Simpson,  Jr.,  Resp't,  v.  Brooklyn  Heights  Railroad 
Company,  App'lt 

(Brooklyn  City  Court,  General  Term,  FUed  October  28,  1896,) 

iKaSLIGBNCE— QUBSTION  FOR  JURY. 

The  questioa  of  negligence  and  oontributory  negligence  was  held,  under 
the  facts  of  this  case,  to  have  been  properly  submittea  to  the  jury. 

Appeal  from  a  judgment  in  favor  of  plaiatiE 

Morris  <t  Whiiehouse,  for  app'lt ;  Dailey,  Bell  Jc  Orane^  for  resp\ 

Osborne,  J. — Plaintiff  obtained  a  verdict  against  the  defendant 
for  damages  for  injuries  sustained  by  him  through  the  negligence 
of  the  defendant.  We  are  now  asked  to  reverse  the  judgment  in 
&yor  of  the  plaintiff,  and  th^  one  point  presented  to  us  on  this 
appeal,  as  ground  for  a  reversal,  is  that  the  learned  trial  judge  erred 
in  refusing  to  grant  the  motion  of  the  defendant's  counsel,  at  the 
dose  of  ail  the  evidence,  to  dismiss  the  complaint,  on  the  grounds 
that  plaintiff  had  failed  to  establish  negligence  on  the  part  of  the 
defendant,  that  plaintiff  was  guilty  of  contributory  negligence,  and 
that  the  preponuerance  of  evidence  was  in  favor  of  defendant,  and 
also  in  refusing  to  direct  a  verdict  for  defendant 

The  case  made  by  plaintiff  was  to  the  effect  that  on  the  after- 
noon of  October  9,  lS93,  he,  in  company  with  others,  was  riding 
in  a  wagon  along  Myrtle  avenue,  between  Ridgewood  and  Rich- 
mond Hill,  on  their  way  back  to  Brooklyn,  on  which  avenue  de- 
fendant operated  cars  propelled  by  dummy  engines.  The  party 
''vere  driving  on  the  right-hand  track,  and,  just  before  reaching  the 
foot  of  a  hill  some  feet  long,  they  were  noticed  by  signal  of  the 
approach  of  a  train  in  their  rear.  The  wagon  was  driven  over  to 
the  left-hand  track  to  allow  the  tram  in  the  rear  to  pass,  and  at 
that  time  there  was  no  train  in  sight  approaching  on  the  left-hand 
track ;  and  it  was  further  proven  that  the  road  on  the  right  of  the 
right-hand  track  was  rough  and  unfit  for  travel.  After  the  train 
on  the  right-hand  track  had  passed,  the  driver  of  the  wagon  pro- 
seeded  to  turn  back  into  the  right-hand  track ;  and,  as  he  was 
turning  back,  a  dummy  with  cars  attached  came  in  sight  on  the 
left-hand  track,  proceeding  down  the  hill  at  a  high  rate  .of  speed, 
and  the  tail  end  of  the  wagon  was  struck  by  one  of  the  water  tanks 
of  the  dummy,  which  projected  about  fourteen  inches  over  the 
rail,  throwing  the  plaintiff  from  the  wagon,  and  inflicting  the  in- 
juries complained  of.  Defendant's  story  was  that,  as  the  dummy 
engine,  going  at  the  rate  of  ten  miles  an  hour,  approached  the 
wagon,  which  was  being  driven  on  the  roadway  to  the  left  of  the 
track,  the  driver  of  the  wagon  suddenly  turned  to  the  right,  and 
attempted  to  cross  the  tracK  about  ten  or  twelve  feet  in  front  of 
the  engine,  and  that,  although  the  engineer  stopped  his  engine  as 
quick  as  he  could,  he  was  unable,  in  spite  of  his  efforts,  to  avoid 
A  collision,  and  he  struck  the  rear  part  of  the  wagon. 

There  was  no  such  preponderance  of  evidence  in  favor  of  the 
defendant  as  would  have  justified  the  trial  judge  in  taking  thecaso 
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from  the  jury.  It  was  plainly  bis  duty  to  leave  to  the  jury  to  de- 
termine which  side  was  telling  the  truth ;  and,  in  doing  so,  the 
jury  was  charged  that,  if  the  defendant's  statement  of  the  way  the 
collision  occurred  was  the  true  one,  the  plaintiff  could  not  recover. 
The  jury,  by  their  verdict,  have  found  that  plaintiff's  statement  as 
reasonable  ground  for  interfering  with  the  conclusion  arrived  at. 
Judgment  and  order  denying  motion  for  a  new  trial  must  be  af- 
firmed, with  costs. 


Edward  Barbio,  PFff,  v.  Louisa  P.  Kick  etal,  Defta 

(New  York  Common  Fteoi,  Special  Term,  FUed  September,  1896.) 

MBCHAmC*B  LIBN—FORBOLOBURB. 

Where  a  iudgmeat  has  been  recovered  at  law  for  the  debt  secured  bj  a 
mechanic's  lien,  an  action  to  foreclose  the  lien  cannot  be  maintained  until 
the  return  of  an  execution  on  the  judgment  unsatisfied. 

Demurrer  to  the  complaint 

John  Mulhotland,  for  pi  ff ;  George  ffaas,  for  demurring  deft 

Pryor,  J. — Action  by  subcontractor  against  owner  and  oon- 
tractor  for  foreclosure  of  a  mechanic's  lien.  Demurrer  by  contrac- 
tor defendant  The  complaint  shows  a  judgment  against  the  con- 
tractor defendant  for  the  debt  secured  by  the  lien,  but  omits  to  al- 
l^e  issue  or  return  of  execution.  This  defect  the  demurrer  af- 
firms to  be  fatal  to  the  defense.  Upon  principle,  the  lien  is  a  se* 
curity  for  the  debt,  and  a  judgment  for  the  debt  is  no  bar  to  the 
enforcement  of  the  security.  The  remedies  by.  action  for  the  debt 
and  foreclosure  of  the  lien  are  cumulative  and  concurrent,  and  the 
creditor  may  pursue  both  until  he  obtains  satisfaction.  Pollock  v. 
Ehh  2  R  i).  Smith,  541 ;  HaU  v.  PeUigrone,  10  Hun,  609.  The 
plaintiff  concedes  the  law  to  be  so  if  not  changed  by  statute,  but 
contends  that  by  section  8,  chap.  342,  Laws  1^5,  the  return  of  the 
execution  unsatisfied  is  an  indispensable  condition  to  the  mainte- 
nance of  the  action  to  foreclose  the  lien.  The  section  provides  that 
"the  manner  and  form  of  instituting  and  prosecuting  any  such  ac- 
tion *  *  *  shall  be  the  same  as  in  actions  for  the  foreclosure 
of  mortgages  upon  real  property."  But  section  1630  of  the  Code, 
an  action  to  foreclose  sucli  mortgage  "shall  not  be  commenced  or 
maintained"  until  the  return  of  execution  unsatisfied.  The  precise 
point  for  adjudication  is,  does  the  act  of  1885,  in  conjunction  with 
section  1630  of  the  Code  preclude  enforcement  of  tbe  lien  until 
issue  and  return  of  execution  ?  In  the  foreclosure  of  a  mortgage, 
the  complaint  must  state  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt  (Code,  §  1629) ;  and,  if 
in  such  action  judgment  has  gone  for  the  plaintiff,  hecannot^om- 
mence  or  maintain  in  an  action  to  foreclose  the  lien  until  the  issue 
and  return  of  executipn  (section  1630).  If,  then,  the  procedure 
in  an  action  to  foreclosure  a  lien  is  to  be  identical  with  the  proce- 
dure in  an  action  to  foreclose  a  mortgage,  the  issuance  and  re- 
turn of  an  execution  is  us  indispensable  in  the  former  as  in  the 
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latter  action ;  and,  if  the  fact  of  such  issaance  and  retarn  be  an 
essential  constitaent  in  the  cause  of  action,  an  elementary  rule  of 
pleading  recjoires  its  allegation  in  the  complaint  Were  the  effect 
of  the  provisions  of  the  Code  to  deprive  the  mortgagee  of  his  right 
to  foreclosure  thej  would  not  be  a  mere  regulation  of  procedure; 
and  so,  since  the  act  of  1885  only*  assimilates  the  two  actions  in 
procedure,  section  1680  might  not  apply  in  an  action  upon  the 
lien.  As,  however,  the  right  to  sue  is  not  abolished,  but  only 
suspended  until  the  return  of  execution,  the  provision-  is  plainly  a 
rule  of  procedure.  The  lienor  may  maintain  an  action  at  law  for 
the  debt,  but,  if  he  chooses  to  pursue  the  legal  remedy,  he  must 
exhaust  it  before  recourse  to  equitable  reliet  The  equity  of  the 
rule  is  illustrated  in  the  present  case.  The  plaintiff  has  recovered 
a  judgment  for  the  debt  against  his  contractor,  but,  without  an 
attempt  to  coerce  payment  from  the  real  debtor,  he  seeks  satisfac- 
tion out  of  the  property  of  one  standing  substantially  in  the  situa- 
tion of  a  surety.  Upon  another  ground,  too,  it  is  apparent  that, 
as  against  the  contractor,  the  complaint  propounds  no  cause  of 
action.  There  is  no  lien  upon  his  property  to  be  foreclosed,  nor 
can  there  be  a  recovery  against  him  for  the  debt,  because  it  is  al- 
readv  merged  in  judgment  Against  him,  therefore,  the  complaint 
exhibits  no  right  to  relief. 

Demurrer  sustained,  with  leave  to  amend  on  payment  of  taxa- 
ble eostsL 


BoBSBT  F.  BiXBY,  Individual  and  as  Trustee,  eta,  Besp't,  v. 
Casino  Company,  App'lt 

(Ifew  York  Gomman  Pleas,  General  Term,  FiUd  Nowmber  4, 1896.) 

1«  LaMDLOBD  and  TBNAklV-SUMMART  PBOCBBDING8. 

A  summary  proceeding  will  not  lie  for  a  nonpayment  of  taxes  covenanted 


to  be  paid  by  the  lessee,  where  the  lease  expressly  provides  that  such  pro* 
eeeding  may  be  brought  for  a  nonpayment  of  rent,  but  is  sQent  as  to  the 
nonpayment  of  taxes. 

2.  Saxb— EjtbctKbnt. 

A  reservation  in  such  lease  of  the  right  of  entry  for  default  in  the  per- 
formance of  covenants  authorizes  the  recovery  of  possession  by  ejectment, 
and  not  by  summary  proceedings. 

Z,  Sahb. 

A  provision  in  a  lease  that  only  one  of  several  existing  remedies  shall  be 
resorted  to  for  the  recovery  of  possession  for  breach  ol  conditions  of  the 
lease  is  binding. 

Appeal  irom  a  final  order  in  favor  of  plaintiff  on  a  trial  with- 
out a  jury. 

Mosea  Weinman^  for  app^lt ;  Elihu  Booty  for  resp't 

OiBGEBiCH,  J. — ^The  petitioner  is  the  owner  of  the  property  at 
the  corner  of  Broadway  and  Thirtv-Ninth  street,  in  the  city  of 
New  York,  known  as  the  "  Casino.  On  the  1st  day  of  Decem- 
her,  1891,  pursuant  to  a  renewal  clause  of  a  former  lease  executed 
in  1882,  the  petitioner  leased  lo  a  company,  through  whom  the 
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present  tenant  claims  title  throagh  several  mesne  eonveyances^ 
the  above-mentioned  property.  Summary  proceedings  to  dis- 
possess the  tenant  for  failure  to' pay  taxes  as  provided  for  in  the 
lease  were  instituted,  and  resulted  in  a  final  oraer  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property,  and  the 
tenant  has  brought  this  appeal.. 

The  lease  of  1891  contained  the  following  clause : 
"  That  it  shall  be  lawful  for  the  said  party  of  the  first  part  and 
the  said  party  of  the  second,  their  heirs,  successors  or  assigns,  or 
either  of  them,  according  to  the  nature  of  their  respective  estates^ 
rights,  and  interests  in  the  said  demised  premises,  where  and  as 
often  as  default  shall  be  made  in  the  payment  of  the  rent  by  these 
pi-esents  reserved,  or  any  part  thereof,  to  take  such  summary  or 
other  proceedings  for  the  recoverv  of  the  said  rent  and  the  posses- 
sion of  the  said  premises  as  may  be  permitted  by  law." 

The  lease  of  1882  contained  a  like  provision,  mutatis  mutandis. 
This  provision  we  conclude  with   some  reluctance,  must  be  re- 
garded as  a  bar  to  the  remedy  herein  sought     It  is  a  plain  agree- 
ment that  summary  proceedings  may  be  had  for  nonpayment  of 
rent,  and,  under  the  principle  "'eocpressio  unius  est  exclusio  aiteritis,'^ 
default  in  the  payment  of  taxes  is  not  comprehended.     Upon  first 
impression,  it  might  seem  that  rent  should  be  regarded  as  the  en- 
tire consideration  which  a  tenant  pays  to  a  landloi*d  for  the  use 
of  the  demised  premises,  whether  directly  as  rent  proper,  or  in- 
directly and  for  his  benefit  in  form  of  taxes  and  assessmenta  But 
the  word  must  be  interpreted  in  the  light  of  its  context,  and  when 
used  with  respect  to  summary  proceedings,  it  means  something 
quite  different  from  taxes.     People  v.  Swayze^  16  Abb.  Prac.  432  ; 
Witty  w.  Action^   58  Hun,  552  ;  35  St  Rep.  949.     See,  also,  the 
various  Code  provision?  under  the  title  (sections  2231-2265).  The 
clause  cannot  be  construed  as  though  it  stood  only  in  the  lease  of 
1882,  or  even  as  though  it  found  its  way  into 'the  lease  of  1891 
by  virtue  of  an  unconditional  agreement  by  the  landlords  in  the 
first  lease  to  execute  a  renewal  upon  similar  tertos  at  the  option 
of  the  tenant     The  landlords  could,  under  the  provisions  of  the 
lease  of  1882,  either  grant  a  new  lease  upon  the  identical  terms, 
so  far  as  the  point  in  question   is  concerned,  or  pay  the  value  of 
the  buildings  erected  upon  the  demised  premises.    The  agreement 
must  be  treated,  therefore,  as   though  entered  into,  and  its  terms 
selected  for  the  first   time,  in   1891.     Could  it  be  construed  as 
though  made  in  1882  the  clause  quoted  might  be  regarded  as  a  mere 
recital  of  the  law  as  it  then  stood,  and  as  without  any  significance 
respecting  the  point  now  under  consideration.  But  in  1891  the  laws 
relating  to  summary  proceedings  had  been  amended  (chapter  13, 
Laws  1885,  amending  Code  Civ.  Proc.  §2231,  subd.  3),  by  making 
default  in  payment  of  taxes  an  additional  ground  for  this  summary 
relief  to  the  landlord.     Here,  therefore,  is  a  case  where  the  parties, 
at  a  time  when  a  remedy  is  allowed  upon  several  grounds,  explic- 
itly indicate  one  of  these  grounds  as  being  permitted  between  them, 
It  IS  not  a  case  where  parties  to  a  lease  *'are  presumed  to  have  con- 
tracted with  reference  to  the  power  of  the  legislature  to  annul, 
modify,  or  change  the  remedies  therein  provided  for  the  collection 
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of  the  rent  reserved,"  Martin  v.  Bedor,  118  N.  Y.  476;  80  St. 
Rep.  27 ;  but  where  they  agree  that  only  one  of  several  existing 
remedies,  as  it  were,  shall  be  resorted  to  between  theiu  We  are 
aware  of  no  reason  why  such  a  contract  should  not  be  enforced. 

The  reservation  in  tne  lease  pf  the  right  of  reentry  by  the  lessor 
upon  default  on  the  part  of  the  lessee  in  performance  of  any  of 
the  covenants  assumed  by  the  latter  cannot  be  regarded  as  a  pro- 
vision for  summary  proceedings,  but  for  an  action  in  ejectment, 
and,  by  a  similar  process  of  reasoning,  supports  the  conclusion 
above  reached. 

For  these  reasons,  the  final  order  should  be  reversed,  and  resti* 
tution  ordered  to  the  appellant,  with  costs. 


Joseph  Hughes,  Resp't,  v.  Henry  Hughes,  Impleaded,  eta^ 

App*lt 

(iWw  York  Chmman  Flecu,  General  Term,  Filed  November  4, 1896.) 

Ejectment — Defenses. 

In  action  of  ejectment,  the  defendant  may  show  that  the  deed,  under 
which  plaintiff  claims,  was  void  because  made  while  defendant  was  in  pos» 
session  of  the  land  under  an  adverse  claim. 

Motion  for  reargument 

John,  J.  Oleason,  for  appUt ;  Edw.  W.  S.  Johnston,  for  resp't 

BiscHOFP,  J. — We  find  no  reason  for  ordering  a  reargument  of 
this  appeal.  The  vice  of  the  respondent's  position  is  that  it  as- 
sumes that  the  relation  of  landlord  and  tenant  was  conclusively- 
shown  to  have  existed  between  Bridget  Barrett,  through  whom  he 
claims  title,  and  the  appellant,  or  the  latter's  predecessor  in  pos- 
session, and  that,  therefore,  the  appellant  was  estopped  from  ques- 
tioning the  respondent's  right  to  possession.  It  was,  however,  be- 
cause the  appellant  was  precluded  from  showing^to  the  contrary 
of  the  inferences  which  arose  from  the  evidence  adduced  for  the 
respondent  that  the  judgment  was  pronounced  erroneoua  The 
respondent  was  entitled  to  recovery  only  upon  proof  of  his  right 
to  possession,  not  because  the  appellant's  right  to  possession  was 
not  apparent  It  the  evidence  excluded  disproved  a  tenancy 
under  JBridget  Barrett,  is  was  competent  to  the  appellant  still 
further,  and  for  the  reasons  assigned  in  the  opinion  upon  the  deci- 
sion of  the  appeal,  to  disprove  the  respondent's  claim  of  seisin  by 
showing  that  the  instruments  under  which  the  claim  was  made 
offended  against  the  statute  which  declares  all  grants  of  lands 
held  adversely  by  another  void. 

The  respondent  urges  petitio  prindpii  that  it  is  to  be  presumed 
that  the  person  in  possession  holds  under  the  owner  of  the  legal 
title,  and  that  such  presumption  extends  to  the  successor  of  the 
tenant's  possession.  Granted,  but  the  very  evidence  excluded  at 
the  trial  was  aimed  to  rebut  the  presumption. 

Motion  denied,  with  $10  costs. 
St.  Rep.,  Vol.  L^X.        60 
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Prank  Manfrbdi,  Resp\  v.  Morris  Wibdermanc^  ai,  App'lts. 

{New  York  Oommon  Pleas,  General  Term^FUed  Nowmber  J^  1896,) 

JvmiCB'8  Court— Jurisdiction— Title  to  lakd. 

An  answer  in  trespass,  alleging  that  the  defendants  were  the  "owners  in 
fee*'  of  the  premises,  sufficiently  sets  forth  facts  showing  tliat  title  to  real 
property  will  come  in  que8tU>n  to  require  the  Justice  to  discontinue  the 
action. 

Appeal  from  a  judgment  in  favor  of  plaintiflL 

Eugene  Sondheim,  foij  app*lt ;  James  P.  Higging^  for  reep't 

BisCHOFF,  J. — To  an  action  for  damages,  arising  out  of  a  tres- 
pass by  the  defendants  upon  certain  premises  of  which  plaintiff 
was  the  occupant,  an  answer  of  title  was  interposed  and  an  under- 
taking given,  as  required  by  sections  2951  and  2952  oi  the  Code 
ofCivil  Procedura  No  objection  to  the  sureties  was  made,  and 
the  justice  retained  the  undertaking,  but  refused  to  discontinue 
the  action,  which  refusal  forms  the  appellants*  chief  grievance 
upon  this  appeal 

If  the  answer  was  in  proper  form,  the  justice's  retention  of  the 
undertaking  sufficed  to  oust  him  of  jurisdiction,  Harding  v.  Mlston^ 
18  N.  Y.  Supp.  549;  Code  Civ.  Proc.  §  2954;  Consolidation 
Act,  §  1286,  subd.  1 ;  and  therefore  the  judgment  must  be 
reversed  if  compliance  with  section  2951  of  the  Code,  as  to  the 
form  of  the  pleading,  is  disclosed.  The  defendant  is  required  by 
that  section  to  set  forth  in  his  answer  ''facts  showing  that  the  title 
to  real  property  will  come  in  question,"  and  "title"  in  this  connec- 
tion means  "right  of  possession."  JDunster  v.  Kelly,  110  N.  Y. 
661 ;  18  St.  Rep.  548;  Heiniz  v.  Dellinger,  28  How.  Prac.  39; 
Ehle  V.  Quackenbos8y  6  Hill,  587.  The  "right  of  possession"  was 
certainly  a  material  question  in  this  action ;  and,  there  being  an 
allegation  that  defendants  were  the  "owners  in  fee"  of  the  premises 
at  the  time  of  the  alleged  trespass,  the  answer  sufficiently  raised 
an  issue  of  "title,"  without  further  particularity  as  to  surrounding 
circumstancea  Abb.  Trial  Brief,  tit  "Pleadings,"  §§  366, 
956,  and  cases  cited.  It  results  that  the  judgment  must  be  rever- 
sed, with  costs,  and  the  cause  remanded  to  the  court  below,  for 
removal  into  the  supreme  court . 


Max  Silverman,  Resp't,  v,  Sanford  Simons  et  oL^  App'lta 

(Brooklyn  City  Court,  General  Term,  Filed  October  28,  4896,) 

EvroBNCE — DOCUMENTART — ^PA88  BOOK. 

The  entries  in  a  bank  pass  book  were  held,  in  this  case,  not  to  be  admiB- 
sible  in  evidence  in  corroboration  of  the  depositor's  testimony  as  to  what 
he  did  with  the  money  deposited. 

Appeal  from'  a  judgment  in  favor  of  plaintiff. 

Blumenstiel  &  Hirch,  for  app'lts ;  Chas,  J,  Patterson,  for  resp't 

Osborne,  J. — This  action  was  brought  against  the  late  sheriff 
of  Kings  county  to  recover  damages  for  the  allied  convei-sion  of 
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certain  personal  pri^rtj  of  which  the  plaintiff  claimed  to  be  the 
owner,  and  the  present  defendants,  as  indemnitors  of  the  sheriff, 
were  sabstitnted  in  his  stead.  Plaintiff  obtained  a  verdict;  ana 
from  the  jadgment  entered  thereon,  and  the  order  denying  a  mo- 
tion for  a  new  trial,  this  appeal  is  taken. 

It  aj^)ears1iT)m  the  evidence  that  plaintiff  claimed  that  the  per- 
sonal property  in  question  had  been  transferred  to  him  by  the  in- 
solvent firm  of  R  Sturman  &  Son,  in  payment  of  an  alleged  bal- 
ance of  indebtedness  for  moneys  loaned  at  various  times  bv  the 
f)laintiff  to  said  firm.  Defendants  sought  to  show  that  tlie  allied 
oans  were  fictitious,  and  that  the  transfer  of  said  property  to 
plaintiff  was  in  fraud  of  the  creditors  of  B.  Sturman  &  Squ. 
rlaintiff  testified  that  the  first  loan  to  Sturman  &  Son  was  made 
by  him  early  in  October,  1892 ;  Jbhat  it  consisted  of  a  check  for 
$500  drawn  bv  him  on  ^he  East  Side  Bank,  and  also  of  the  sum 
of  $500  in  bills  likewise  drawn  from  the  same  bank ;  and  that  this 
sum  of  $1,000  was  a  wedding  present  from  his  wife's  uncle  on  the 
occasion  of  hii^'marriage,  in  September,  1892,  and  which  he  had 
deposited  in  said  bank.  With  a  view  of  corroborating  plaintiff's 
evidence  in  this  regard,  the  learned  counsel  for  the  plaintiff  offered 
in  evidence  the  **bank  book  of  the  East  Side  Bank,  showing  the 
deposit  of  the  $1,000  and  the  draft  of  this  $500  check '^  Plaintiff 
testified  with  wference  to  the  book  as  follows : 

"Examined  by  Mr.  Patterson :  Q.  Did  you  have  an  account 
with  the  East  Side  Bank  ?  A.  Yes,  sir.  Q.  Did  you  have  a  pass 
book  in  which  the  bank  entered  the  deposits  as  you  made  them  ? 
A.  Yes,  sir.  Q.  Is  this  the  pass  book  ?  A.  That  is  the  book. 
Q.  Did  you  receive  from  the  bank  checks  back  ?  A.  Yes,  sir. 
Q.  Are  they  entered  on  the  other  side  ?  A.  Yea  Q.  That  was 
the  original  book  of  account  between  you  and  the  bank?  A.  Yes, 
sir.  Mr.  Patterson :  I  offer  it  in  evidence.  By  Mr.  Hirch :  Q.  Do 
you  know  in  whose  handwriting  these  entries  are  ?  A.  No,  sir ;  I 
don't  know.  Q.  Did  you  ever  see  anybody  write  in  this  book  ? 
A.  No,  sir ;  that  is  on  the  other  side  because  I  didn't  use  it  no 
mora  Q.  There  are  entries  in  the  book  on  the  other  side?  A.  No, 
sir ;  that  is  the  end  of  it  Q.  The  first  four  or  five  pages,  do  you 
know  whose  handwriting  they  are?  A.  No,  sir.  Q.  Did  you 
ever  see  any  entry  made  in  that  book?  A.  No,  sir;  nobody  made 
it  except  the— Q.  (by  Mr.  Patterson).  Except  what  ?  A.  Except 
the  one  in  the  bank.  Q.  But  you  did  not  see  it  made  ?  A.  I  gave 
that  to  them  to  correct  the  book.  Q.  (by  the  Court).  And  they 
handed  it  back  to  you?  A.  They  handed  it  back  to  me.  Q.  With 
the  entry  in  it?  A.  The  same  book, — the  bookkeeper.  By  Mr. 
Patterson:  You  handed  this  in  with  your  money?  A  Yes. 
Q.  And  they  handed  back  the  book  to  you  with  vour  money  en- 
tered in  ?  4.  Yes.  Mr.  Patterson :  I  will  offer  the  first  five 
pagea  (Objected  to,  as  incompetent  and  not  the  best  evidenca 
Objection  overruled.     Defendants  except) " 

These  five  pa^  of  the  bank  book  admitted  in  evidence  consisted 
of  entries  of  various  sums  at  various  dates,  purporting  to  be  de- 
posits commencing  September  27, 1892,  with  the  sum  of  $1,019.46, 
and  having  an  initial  opposite  each  sum  (presumably  of  the  re- 
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ceiving  teller^ ;  while  alongside  of  these  entries,  and  on  the  same 
pages,  was  a  list  of  various  amounts  placed  under  each  other  after 
the  usual  manner  of  balancing  a  bank  book  (including  two  items 
of  $500  each),  and  which  amounts  are  supposed  to  represent  the 
various  checks  drawn  by  the  depositor. 

We  are  of  opinion  that  this  bank  book  was  erroneously  admitted 
in  evidence,  and  that  the  exception  to  its  admission  was  well  taken. 
We  are  at  a  loss  to  see  how  the  bank  book  was  admissible  as  con- 
stituting evidence  of  the  facts  sought  to  be  proven.  The  fact  that 
the  bank  book  indicated  that  on  September  27,  1892,  plaintiflf 
made  a  deposit  of  $1,019.46,  does  not  prove  that  plaintiff  acquired 
possession  of  $1,000  as  a  wedding  gift,  and  that  he  deposited  that 
particular  amount  in  the  East  Siae  Bank;  neither  do  the  two  sums 
of  $500,  set  down  in  a  long  column  of  figures  show  that  plaintiff 
drew  a  check  for  $500,  ana  loaned  it  to  Sturman  &  Son,  as  he  tes- 
tified. The  bank  book  was  offered  and  received  with  a  view  of 
corroborating  plaintiff's  evidence  on  these  particular  points,  and 
yet,  for  aught  that  appears  to  the  contrary,  plaintill  might  have 
received  this  sum  of  $1,019.46  from  some  otner  source,  and  used 
the  check  for  $500  for  some  purpose  entirely  foreign  to  that  which 
he  testified  to.  When  the  book  was  offered,  and  plaintiff  was  ex- 
amined with  reference  to  it,  no  attempt  was  made  to  show  by  his 
evidence  that  the  item  of  the  deposit  of  $1,019.46  and  the  item  of 
the  $500  check  were  the  same  items  to  which  he  had  previously 
testified.  The  book  having  been  admitted  in  evidence,  the  jury 
was  left  to  assume  or  infer  that  the  items  in  question  corroborated 
plaintiff's  evidence  with  reference  to  those  transactions ;  and  that 
the  bank  book  was  not  without  influence  on  the  jury  is  shown  by 
the  fact,  as  appears  from  the  appeal  book,  that  it  was  sent  to  the 
jury  room  at  the  request  of  the  jury.  Entertaining  these  views, 
we  have  not  considered  it  necessary  to  pass  upon  the  point  raised 
by  the  learned  counsel  for  the  appellants  that  the  entries  in  the 
book  were  nofr  verified  by  some  clerk  or  official  of  the  bank.  We 
are  of  opinion  that,  by  reason  of  the  error  in  admitting  the  pass 
book  in  evidence,  the  judgment  and  order  denying  motion  for  new 
trial  should  be  reversed,  with  costs  to  abide  the  event 


The  People  ex  rel  Thomas  Muckle,  Pl'ff,  v.  The  Board  of 
Excise  of  Town  of  Brunswick,  Deft 

{Rensselaer  CourUy  Court,  Filed  July,  1895.) 

1.  Excise— Local  option. 

A  proposition  for  local  prohibition  may  be  submitted  at  a  town  meeting 
by  any  elector  to  a  town  vote,  and  there  is  no  necessity  for  submitting  such 
question  to  the  voters  of  a  town  by  the  selection  of  *  'no-license  commis- 
sioners." 

2.  Same — Commissioners. 

Excise  commissioners  cannot  refuse  to  ^ant  licenses  on  the  ground  that 
they  were  elected  for  the  purpose  of  refusing  all  applications  for  licenses. 

Certiorari  to  review  the  determination  of  the  board  of  excise 
denying  relator's  application  for  a  license  to  sell  liquor.         , 
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Henry  J,  McCormick  and  Wi'WwxTTi  J.  Roche^  for  relator;  Oalvin 
E.  Reach,  for  def'ta. 

Griffith,  J. — The  question  presented  for  determination  is,  did 
the  board  of  excise  for  the  town  of  Brunswick  arbitrarily  deny, 
or  deny  without  cood  and  valid  reasons  therefore,  the  application 
of  Thomas  Muckle  for  a  hotel  license,  permitting  the  sale  of  strong 
and  spirituous  liquors,  wine,  ale,  or  beer,  to  be  drunk  on  or  off  the 
licensed  premised  The  writ  of  certiorari  requires  the  board  of 
excise  to  return  a  transcript  of  the  proceedings  had  before  them, 
and  the  statement  of  the  other  matters  specified  in,  and  required 
by,  the  writ.  The  paper  filed  May  28,  1895  and  indorsed,  "  An 
Answer  to  Writ  of  Certiorari,"  was  intended,  no  doubt,  by  Wil- 
liam H.  Link  and  Sanford  Glum,  as  a  return  to  the  writ,  but  in 
fact  only  controverts  the  allegations  of  the  petition,  and  allies 
facts  in  explanation  of  the  commissioners'  action,  and  other  mat- 
ters not  called  for  by  the  writ  The  amended  return,  made  pur- 
suant to  ixi  order  of  this  court,  and  filed  June  12th,  must  be  re- 
garded as'  the  return  which  is  to  be  considered  on  this  hearing. 
P&>ple  V.  Ryken,  6  Hun,  626 ;  Stone  v.  Mayor,  25  Wend.  157 ; 
People  V.  Vermilyeay  7  Cow.  137;  People  v.  Mayor^  etc,,  of  New 
York,  2  Hill,  11.  Annexed  to  the  return  are  the  papers  filed  with 
the  board  by  the  relator  upon  his  application  for  a  license,  and  the 
same  are  in  proper  form,  and  fill  all  the  requirements  of  the 
statuta  Laws  1ot2,  chap.  401,  §  20.  The  return  discloses  the 
following  proceedings  had  by  the  board  upon  the  receipt  of  the 
relator's  application  for  a  license : 

"  An  application  from  Thomas  Muckle  for  a  license  to  keep  an 
inn,  tavern,  or  hotel  on  the  Troy  and  Pittstown  turnpike,  about 
three-quarters  of  a  mile  from  the  Troy  cit^  line,  ana  known  as 
the  *  Brookside  Hotel.*  The  board  of  excise  commissioners  re- 
fuse to  grant  a  license  to  Thomas  Muckle,  for  the  following  rea- 
sons :  We,  the  majority  of  the  board  of  excise  <A  the  town  of 
Brunswick,  in^jonference  this  6th  day  of  May,  have  come  to  the 
conclusion,  to  wit:  That  we  were  nominated  and  elected  as  no- 
license  commissioners,  and  that  a  majority  of  the  voters  of  the  town 
of  Brunswick,  at  the  last  two  annual  town  meetings  therein,  have 
practically  expressed,  by  their  votes  for  commissioners  of  excise, 
their  opposition  to  the  granting  of  any  license;  that  there  is  no 

f)ublic  necessity  for  granting  such  license;  that  granting  such 
icense  would  be  injurious  to  the  welfare  of  the  public;  that,  from 
all  the  facts  and  circumstances  of  the  case,  this  board,  in  the  exer- 
cise of  its  discretion,  will  refuse  to  grant  this  licensa 

William  Link, 
Sanford  Clum. 
"Sherman  Smith  not  voting." 

The  return  further  shows  that  the  same  action  was  had  upon 
all  the  applications  for  license  presented  to  the  board,  and  that  no 
licenses  werejgranted;  that  thereafter  the  said  William  H.  Link 
and  Sanford  Clum  did  file  in  the  office  of  the  board  a  statement 
of  their  reasons  for  refusing  to  grant  the  licenses  applied  for, 
which  reasons  were  the  same  as  above  given. 
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There  is  no  ambiguity  in  the  return.  It  is  plain  that  the  com- 
missioners intended  to,  and  did,  reject  all  applications  for  licenses 
in  the  town  of  Brunswick,  and  the  indefiniteness  of  the  return 
suggested  by  Judge  Herbick  in  People  ex  rel  Jones  y,  Bennett^  4 
Misa  Rep.  10 ;  58  St  Rep.  724,  does  not  exist  in  this  case.  The 
board  of  excise  of  the  town  of  Brunswick  have,  by  their  action, 
attempted  to  establish  local  prohibition  in  that  town.  In  my 
opinion,  the  board  has  no  such  power,  in  law.  By  chapter  300, 
Laws  1845,  electors  of  the  several  towns  and  cities  of  this  state 
were  authorized  to  determine  by  ballot  whether  the  members  of 
the  board  of  excise  in  their  respective  towns  and  cities  shall  or 
shall  not  grant  licenses  for  the  selling  of  intoxicating  liquors,  and, 
in  case  the  majority  of  the  voters  should  vote  in  favor  of  "no 
license,"  then  the  lioard  of  excise  to  be  prohibited  from  granting 
any  licensea  This  act  was  repealed  by  chapter  274,  Laws  1847. 
My  attention  has  not  been  directed  to  any  statute  on  the  subject  of 
local  prohibition  from  the  above  repeal  until  the  enactment  of 
section  6,  chap.  649,  Laws  1873,  as  amended  by  chapter  401, 
Laws  1892,  section  41  of  which  provides : 

"  Nothing  herein,  except  section  31,  shall  in  any  manner  apply 
to  any  town  where  the  majority  of  voters  have  voted  for  or  nere- 
after  vote  for  local  prohibition  until  such  town  shall  reverse  by 
vote  such  local  prohibition." 

A  fair  constniction  of  section  41  would  be  that  whenever  any 
town,  by  a  majority  of  voters,  have  voted  for  local  prohibition, 
the  provisions  of  the  excise  law  shall  not  ikPply  to  that  town 
except  that,  if  intoxicating  liquors  are  sold,  tlic  person  sell- 
ing shall  be  guilty  of  a  misdemeanor.  Counsel  for  the  de- 
fendants contends  that  the  only  way  to  submit  the  ques- 
tion of  local  prohibition  to  the  votera  of  a  town  is  by  the 
selection  of  "  no-license  commissioners."  In  this  he  is  mistaken. 
'Section  41  of  chapter  82  of  the  Laws  of  1893,  which  is  an 
amendment  to  the  **  town  law,"  provides  that  any  elector  of  a  town 
may,  by  written  application  filed  with  the  town  clerk  at  least  ten 
days  before  the  town  meeting,  suggest  any  proposition  to  be  sub- 
mitted to  and  voted  upon  by  the  electors  of  a  town  at  any  town 
meeting  which  is  not  required  to  be  voted  upon  by  ballot.  The 
town  clerk  shall  give  notice  of  the  proposition  to  be  so  voted  for 
by  publishing  the  same,  at  least  one  week  before  the  town  meet- 
ing, in  a  newspaper  published  in  the  town,  if  any  is  published 
therein ;  at  the  place  where  the  poll  of  the  town  meeting  is  to  be 
held,  in  each  election  district,  and  shall  be  publicly  read  by  the 
inspectors  to  the  voters  present  before  any  such  vote  is  taken. 
The  vote  shall  be  taken  by  a  division  of  the  electors  present  and 
voting  thereon,  and  the  inspectors  shall  count  the  number  so  vot- 
ing in  favor  of  such  proposition,  and  the  number  so  voting  against 
the  same,  and  shall  enter  into  the  statement  of  the  result  of  the 
town  meeting  held  in  such  district  a  statement  of  the  proposition 
so  voted  upon,  and  the  number  of  votes  so  cast  in  favor  of  and 
against  the  sa^pe,  and  certify  with  the  statement  tiaat  they  are  re- 
quired to  certify  and  return  to  Uie  justice  of  the  peace  and  tlie 
town  clerk.     Sections  32-34,  art  2,  ch,  569,  Laws  1890,  define 
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tbe  business  of  the  towns  which  require  a  vote  of  th6  people  by 
ballot  What,  then,  is  to  prevent  an  elector  of  a  town  fropi 
filing  with  the  town  clerk  a  written  application  for  the  submission 
kA  a  proposition  to  be  voted  on  by  the  electors  of  a  town  at  a 
town  meeting,  upon  the  question  of  local  prohibition?  The  pro- 
cedure in  such  cases  is  made  very  simple,  and  the  statutes  amply 
Srovide  for  the  submission  of  such  a  proposition  to  be  voted 
irectly  on  by  the  people  of  a  U>wa  Such  must  have  been  the 
views  of  the  lawmaking  powers  in  enacting  the  language  of  section 
41  of  the  excise  law  (Laws  of  1892,.  ch.  401) : 

"  Nothing  herein,  except  section  31,  shall  in  any  manner  ap- 
ply to  any  town  where  a  majority  of  the  voters  have  voted  for  or 
nereafter  vote  for  local  prohibition,  until  such  town  shall  reverse 
by  vote  such  local  prohibition." 

This  clearly  intends  that  the  vote  for  local  prohibition  shall  be 
tbe  direct  expression  of  a  majority  of  voters ;  for,  if  it  was  intended 
otherwise,  the  legislature  would  have  re-enacted  chapter  300  of  the 
Laws  of  1845,  which  permitted  the  electors  of  the  several  towns 
to  determine  by  ballot  whether  there  should  or  should  not  be 
licenses  granted  by  boards  of  excise.  If  a  proposition  for  local 
prohibition  is  adopted  by  a  majority  of  the  voters  at  a  town  meet- 
ing, th^  eflEect  would  be  that  all  the  provision^  of  the  excise  law, 
except  section  31,  would  not  apply  to  that  town,  and  thereafter 
there  would  be  no  authority  in  law  for  the  election  of  excise  com- 
missioners in  such  town.  If  the  majority  of  the  voters  of  the  town 
of  Brunswick  favor  kxjal  prohibition,  they  must  so  declare  by 
submitting  that  proposition  to  the  electors  of  the  town,  and  not 
pursue  the  hollow  mockery  of  electing  excise  oonmiissioners  who 
do  not  intend  to  perform  an  official  function,  beyond  drawing  their 
pay.  It  is  hardly  necessaryto  multiply  words  to  establish  the 
truth  of  this  proposition.  Why  should  there  be  excise  commis- 
sioners in«a  town  where  a  majority  of  voters  have  determined  that 
there  shall  be  no  licenses?  Section  41  of  the  excise  law  must  be 
observed  and  followed  as  strictly  as  any  other  provision  of  law. 
And  where  a  majority  of  voters  have  not  voted  for  local  prohibi- 
tion, submitted  to  them  as  such,  then  excise  commissioners  must 
be  elected  in  that  town,  and  when  they  shall  hav%  been  elected 
and  qualified  the  law  requires  them  to  perform  duty.  There  can 
be  no  doubt  upon  this  last  proposition,  for,  if  the  provisions  of 
the  excise  law  are  carefully  examined,  it  will  be  seen  that  section 
20  provides  that  a  party  applying  for  a  license  must  present  a 
written  or  printed  application,  signed  and  sworn,  requiring  the 
applicant  to  furnish  me  excise  board  with  certain  information; 
also,  a  bond  in  the  penal  sum  of  $250.     Section  21  provides: 

"If  the  board  approves  the  bond  presented  with  such  applica- 
tioD,  both  as  to  its  form  and  as  to  the  sufficiency  of  the  sureties 
therein,  and  if  the  board  is  satisfied  that  such  application  is  true 
and  that  each  such  applicant  may  lawfully  be  licensed  to  carry 
on  the  business  sought  to  be  licensed,  the  board  may  grant  to  the 
applicant  therefor  one  or  more  of  the  kinds  of  licenses  specified  in 
that  act" 

Section  7  requires  the  excise  commissioners  to  take  and  file  the 
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coiistitutidhal  oath  of  office,  the  language  of .  which  requires  a 
faithful  performance,  rather  than  a  nonperformance,  of  duty ;  and 
the  same  section  requires  that  every  commissioner  of  excise  shall 
make  and  file  a  bond,  in  a  penalty  to  be  fixed  by  the  supervisor 
of  the  town,  at  a  sum  not  less  than  double  the  sum  collected  in 
such  town  for  excise  licenses  in  the  next  preceding  year,  and  at 
least  for  $1,000,  conditioned  that  the  commissioner  shall  faithfully 
perform  all  duties  of  his  office,  eta  Thus  it  seems  clear  and  in- 
disputable that  excise  commissioners  have  a  duty  to  perform,  and 
cannot  avoid  a  faithful  performance  of  that  duty  by  reason  of  in- 
dividual opinion,  or  conscientious  or  religious  scruples.  The  law 
never  contemplated  that  commissioners  of  excise  snould  perform 
legislative  functions,  or  that  after  their  election,  and  acceptance  of 
office,  they  should  sa^,  "  We  have  been  elected  to  do  nothing." 
Commissioners  of  excise  were  not  created  by  the  legislature  either 
to  grant  all  licenses  applied  for,  or  to  reject  all  licenses  applied 
for,  but,  among  other  things,  to  hear  and  consider,  and  lawfully 
adjudicate  upon,  such  applications  as  might  be  made  for  licenses; 
acting  in  eacn  case  upon  its  merits,  as  dissociated  from  the  merits 
of  otner  cases.  The  powers^of  the  boards  over  this  subject  are 
judicial,  and  not  legislative.  It  is,  no  doubt  entirely  competent 
for  a  board  of  expise  to  dfeny  an  application  for  a  licence  for  a 
particular  house  or  building,  on  the  ground  that  a  hotel  is  not 
necessary  at  that  point,  because  there  is  a  sufficient  number  of 
licensed  places  in  the  vicinity,  or  in  the  town,  or  because,  for  some 
other  good  reason,  it  is  not  needed,  or  ought  not  to  exist  While 
the  applicant  may  not  be  entitled  to  a  license  as  a  matter  of  right, 
be  is,  as  a  matter  of  right,  entitled  to  a  lawful  disposition  of  his 
application  upon  its  merits.  People  ex  ret  Hopkins  v.  Board  of 
a>mr's  of  Eccise,  4  Misa  Rep  386;  68  St  Rep.  718;  Martin  v. 
Symonda^  4  Misa  8 ;  68  St  Rep.  718.  The  idea  seems  to  be 
prevalent  among  some  good  people,  and  particularly  among 
commissioners  of  excise,  that  boards  of  excise  may  l>e  elected 
to  grant  no  licenses,  for  the  reason  that  they  were  avowed 
no-license  men  before  election,  and,  in  accepting  the  office,  they 
have  no  duty  to  perform.  Such  is  not  the  case,  as  the  law  con- 
templates. Excise  commissioners  are  elected  to  grant  licenses. 
That  is  their  dutv.  McNaughXon  v.  Boards  5  Misa  Rep.  457.  I  feel 
strongly  fortified  in  this  position  by  section  24  of  the  excise  law, 
which  provides  that  the  action  of  boards  of  excise  may  be  reviewed 
by  writ  of  certiorari^  and  if  the  court  shall,  upon  the  hearing  deter- 
mine that  such  application  for  a  license  has  been  by  such  board 
arbitrarily  denied,  or  denied  without  good  and  valid  reason  there- 
for, said  court  may  make  an  order  commanding  such  board  of  ex- 
cise to  grant  such  application,  and  issue  a  license  to  such  applicant, 
upon  the  payment  oi  the  proper  license  fea  If  the  commission- 
ers of  excise  were  to  be  vested  with  absolute  authority  in  the  ma^ 
ter  of  granting  licenses,  then  the  power  to  review  and  revise  their 
actions  in  the  premises  would  never  have  been  given  the  courts  by 
tlie  writ  of  certiorari  provided  for  bv  section  24.  Boards  of  excise 
may  be  commanded,  by  order  oi  the  courts,  to  issue. licenses, 
where  they  have  been  arbitrarily  denied,  or  denied  without  good 
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and  valid  reason,  an  application  for  a  license;  and  the  question  of 
vhat  ticket  the  commissioners  were  elected  is  not  to  be  considered. 
The  case  of  People  ex  rel   Wood  v.  Board  of  ComWs^  75  Hun,  224 ; 
58  St  Bep.  680,  has  been  cited  by  the  counsel  for  the  defendants 
to  sustain  their  action.     I  am  not  unmindful  of  the  maxim,  ^^Stare 
decisis^  ei  non  quieta  movere^^   and  willingly  adhere  to  decided 
cases  with  most  respectful  deference;  but  in  the  Wood  Caseithe 
leariicd  judge  who  wrote  the  opinion  did  not  have  his  attention 
directed  to  the  special  provisions  of  the  town  law,  and  especially 
the  amendments  of  chapter  82,  Laws  1893.     I  feel  almost  certain 
that,  if  the  provisions  of  the  town  law  had  been  considered  by  the 
court  in  deciding  the  Wood  Case^  the  custom  of  electing  **no-license 
commissioners  "  would  not  be  pointed  out  as  the  only  mode  by 
which  a  majority  of  voters  of  any  town  can  vote  for  local  prohibi- 
tion.    Every  town  should  be  governed  in  the  manner  expressed 
by  the  will  of  the  majority  of  the  electors,  but  that  will  must  be 
expressed  in  the  manner  pointed  out  by  the  statutes.     Suppose  a 
lawyer  who  was  a  communicant  of  the  Roman  Catholic  Church 
was  elected  to  the  office  of  justice  of  the  supreme  court,  and  after 
he  had  qualified,  and  entered  upon  the  discharge  of  his  duties,  an 
action  for  a  divorce  a  vinculo  matrimonii  was  brought  on  for  trial 
before  him,  and  the  plaintiflE  proved  by  good  and  sufficient  evi- 
dence all  the  material  allegations  in  a  proper  complaint,  and  no 
defense  was  interposed,  and  the  court  was  satisfied  that  there  was 
neither  fraud  nor  collusion,  but  rendered  judgment  against  the 
plaintifiE  upon  the  grounds  and  for  the  reason  that  he  had  con- 
scientious and  religious  scruples  against  granting  divorces,  and 
that  his  views  on  that  subject  were  well  known  to  the  electors  of 
the  district  before  his  election,  and  therefore,  by  his  election,  he 
was  empowered  to  legislate,  rather  than  adjuaicate,  upon  such 
questiona     If  an  appeal  was  taken  from  such  a  judgment,  how 
much  of  an  argument  would  it  require  to  have  the  court  in  banc 
averse  the  overscrupulous  judge,  and  order  judgment  for  the 
plaintifiE  on  the  merits?     The  same  principle  is  raised  in  the  case 
at  bar.     The  defendants  claim  to  be  opposed  to  the  sale  of  intoxi- 
cants, and  their  views  were  known  to  the  electors  of  the  town,  and 
for  that  reason  refused  to  consider  applications  for  licenses  in  a 
manner  contemplated  by  the  statute,  but  base  their  action  on  the 
ground :  "  Our  views  on  the  license  question  were  well  known  to 
the  electors,  and,  if  a  majority  did  not  indorse  such  views,  we 
would  not  have  been  elected."     However  much   I  respect  the 
learning,  ability,  and  integrity  of  the  judges  who  rendered  the  de- 
cision in  the  Wood  CasCj  I  feel  that  I  must  follow  the  statute,  and 
its  plain  provisions,  rather  than  their  interpretations  thereof.     In 
my  position  I  am  sustained,  not  only  by  the  statutes,  but  by  the 
opinions  of  Justices  A.  B.  Parker,  ana  Su  A.  Kellogg,  of  the 
supreme  court,  and  Judge  J.  Rider  Oady,  of  Columbia  county. 
The  action  of  the  board  of  excise  of  the  town  of  Brunswick  in 
arbitrarily  rejecting  the  application  of  the  relator  was  based  on  a 
misapprehension  of  the  law,  amounting  to  legal  error,  which  is 
properly  reviewable  by  the  court  under  the  writ  of  certiorari.     I 
St.  Rep.,  Vol.  LXX.        61 
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do  not  wish  to  pass  upon  the  merits  of  the  several  applications  for 
licenses  in  the  town  of  Branswick,  and  believe  tnat  should  be 
done  bj  the*  commissioners  of  excise  selected  by  the  electors  of 
the  town ;  and  as  it  appears  from  the  return  that  said  board  did 
not  consider  the  application  of  the  relator  upon  the  merits  as  it 
was  their  duty  to  ao,  I  send  the  matter  to  them  for  their  consider- 
ation and  determination  upon  the  merits. 

The  relator  shall  have  his  costs  of  the  proceedings,  to  be  allowed 
and  fixed 

Ordered  accordingly. 


The  People,  Prflf,  v.  Robert  W.  Lewis,  Deft 

{Supreme  Oouri,  Oyer  and  Terminer,  Oneida  county.  Filed  October  I4, 1896,) 

1,  WiTNBas—PRiviiiBQE— Incrimination. 

A  witness  enjoys  absolute  protection  against  eveiy  species  of  jadidal 
compulsion  as  a  witness  to  self-accusation  of  crime,  unless  the  statute  af- 
fords him  absolute  immunity  from  , punishment  for  any  crime,  which  his 
testimony  called  for  mi^ht  be  competent  as  tending  to  proye,  or  unless  it 
is  so  perfectly  clear  and  plain  as  to  preclude  all  reasonable  doubt  that  the 
answer  cannot  possibly  tend  in  any  degree  to  subject  him  to  the  peril  of 
criminal  prosecution. 

2.  Same— Immunitt. 

Section  79  of  the  Penal  Code  protects  a  witness  against  liability  for  a 
charge  of  periuiy,  in  case  his  testimony  before  the  grand  jury  should 
differ  materially  from  that  heretofore  giyen  by  him  touching  the  same 
matter  on  his  examination  before  the  county  judge. 

8.  Same. —Bab. 

Section  41r,  which  relates  solely  to  bribery  respecting  the  exercise  of  the 
right  of  franchise,  does  not  touch  the  matter  of  bru)ery  at  caucuses  or 
conyentions. 

4.  Same— bfMUNiTT. 

Section  79  of  the  Penal  Code  proyides  immunity  from  criminal  prosecu- 
tion for  such  bribery  only  to  the  bribe  giyer,  and  proyides  no  immunity  to 
the  bribe  taker. 

6.  Same. 

The  fact  that  the  witness  testified  before  the  county  judge  to  his  abso- 
lute innocence  in  the  matter,  and  that  the  offer  for  ms  yote,  made  by 
some  person  whose  name  he  declined  to  glye,  was  indignantly  spumed  l^ 
him,  does  not  neutralize  the  force  of  his  claim  to  the  constitutional 
protection. 

Motion  to  adjudge  defendant  guilty  of  contempt  of  court  in 
refusing  to  answer  certain  questions  put  to  him  oy  the  grand 
jury. 

(jfeorge  S.  Klock^  Dist  Atty%,  for  motion ;  A.  D.  Kneeland^ 
opposed. 

Wright,  J. — The  grand  jury  has  under  investigation  a  charge 
against  a  person  whose  name  is  unknown  for  the  crime  of  bribery 
under  section  41  of  the  Penal  Code,  which  provides  that  any  per- 
son who  by  bribery,  menace,  or  other  corrupt  means  directly  or  in- 
directly attempts  to  influence  the  vote  of  any  person  entitled  to 
vote  at  any  political  caucus  or  convention  is  guilty  of  a  misde- 
meanor.    The  defendant,  on  August  10,  1895,  was  duly  elected 
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delegate  to  the  Republican  county  convention  of  Oneida  county. 
The  charge  before  the  grand  jury  is  that  a  person  whose  name  is 
unknown  attempted,  prior  to  said  convention,  to  influence  the 
defendant,  as  such  del^ate,  to  vote  in  the  convention  for  Mr. 
Coggeshall  as  nominee  for  the  office  of  state  senator  by  offering 
him  the  sum  of  $500  therefor.  The  defendant  was  sworn  as  a 
witness  before  the  grand  jury,  ?md  the  following  question,  among 
others,  was  put  to  him :  "  Did  any  person  attempt  to  bribe  you  on 
the  14th  day  of  August  last,  or  corruptly  influence  your  action  as 
a  delegate  to  the  Republican  county  convention?  "  The  defendant 
refused  to  answer,  on  the  ground  that  his  testimony  might  incrimi- 
nate him.  The  constitution  of  the  United  States  provides  that 
no  person  "shall  be  compelled  in  any  criminal  case  to  be  a  witness 
agamst  himself."  Amend,  5.  This  provision  has  been  incor- 
porated into,  the  constitution  of  our  own  state  (article  1,  §  6), 
and  has  long  been  regarded  as  one  of  the  safeguards  of  civil  lib- 
erty. Judge  O'Brien,  in  People  ex  rel  Taylor  v.  Forbes^  143  N. 
Y.  227 ;  62  St  Rep.  175,  speaking  of  this  provision,  ^ys : 

"  It  should  be  applied 'in  a  broad  and  liberal  spirit,  in  order  to 
secure  the  citizen  that  immunity  from  every  species  of  self-accu- 
sation implied  in  that  brief  but  comprehensive  lan^uaga" 

The  defendant,  therefore,  in  his  silence,  is  behind  the  shield  of 
the  constitution,  and  enjoys  absolute  protection  against  every 
species  of  judicial  compulsion  as  a  witness  to  «elf-accusation  of 
crime,  unless  the  statute  affords  him  absolute  immunity  from  pun- 
isbmentJor  any  crime  which  his  testimony  here  called  for  might 
be  competent  as  tending  to  prove,  or  unless  it  is  so  perfectly  clear 
and  plain  as  (o  preclude  all  reasonable  doubt  that  the  answer  can- 
not possibly  tend  in  any  degree  to  subject  him  to  the  peril  of 
criminal  prosecution,  uanvrin  v.  Scammon,  29  N.  H.  280.  The 
learned  district  attorney  urges  that  the  statute  affords  the  defend- 
ant absolute  immunity,  and  cites  section  79  of  the  Penal  Code, 
which  provide  as  follows: 

"A  person  offending  against  any  provision  *  * ,  *  of  this 
Code  relating  to  bribery  is  a  competent  witness  ngainst  another 
person  so  offending,  and  may  be  compelled  to  attend  and  testify 
upon  any  trial,  hearing,  proceeding  or  investigation,  in  the  sa*me 
manner  as  any  other  person.  But  the  testimony  so  given  shall  not 
be  used  in  any  prosecution  or  proceeding,  civil  or  criminal,  against 
the  person  so  testifying:  A  person  so  testifying  to  the  giving  of 
a  bribe,  which  has  been  accepted,  shall  not  thereafter  be  liable  to 
indictment,  prosecution  or  punishment  for  that  bribery,  and  may- 
plead  or  prove  the  giving  of  testimony  accordingly  in  bar  of  such 
indictment  or  prosecution." 

The  defendant's  counsel,  however,  urges  that  the  above  statute 
does  not  protect  his  client  against  liability  on  a  charge  of  perjury 
in  case  his  testimony  before  the  grand  jury  should  differ  mate- 
rially from  that  heretofore  given  by  him  touching  this  same  mat- 
ter on  an  examination  before  the  county  judge.  B«it  that  is  un- 
tenable, for  neither  his  tiestimony  given  before  the  county  judge  nor 
that  which  he  may  give  before  the  grand  jury  can  be  the  basis  of 
a  charge  of  perjury,  or  used  against  him  in  any  civil  or  criminal 
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proceeding.  Both  of  said  testimonies,  under  section  79,  above 
quoted,  are  forever  sealed  in  absolute  .judicial  confidence  and  legal 
secrecy.  The  defendant,  therefore,  will  be  in  no  dangerof  a  prose- 
cution for  the  crime  of  perjury  if  he  shall  answer  the  questions 
propounded  by  the  grand  jury. 

we  are  now  brought  to  the  question,  is  the  defendant  e^ccused 
from  answering  On  the  ground  that  his  testimony  may  criminate 
him  in  the  charge  of  bribery?  The  district  attorney  uiges  that 
sections  41r  and  79  of  the  renal  Code  afiEord  the  defendant  abso- 
lute immunity.  Section  41r  provides  that  the  giving  of  testimony 
either  by  the  bribe  giver  or  bribe  taker  shall  be  a  bar  to  any 
criminal  prosecution  aeainst  the  person  so  testifyin'g.  .  But  that 
section  relates  solely  to  bribery  respecting  the  exercise  of  the  right 
of  franchise,  and  does  not  touch  the  matter  of  bribery  at  caucuses 
or  conventions  And,  although  section  79  provides  that  neither 
the  testimony  of  the  bribe  giver  nor  bribe  taker  shall  be  used  in 
any  civil  or  criminal  prosecution  against  the  person  so  testifying, 
yet  it  provides  immunity  from  criminal  prosecution  for  such 
bribery  only  to  the  bribe  giver,  and  provides  no  such  immunity 
to  the  bribe  taker.  The  defendant,  therefore,  does  not  enjoy 
statutory  protection  from  prosecution  on  the  charge  of  bribery. 

We  are  now  brought  to  the  third  question :  Is  it  so  perfectly 
clear  and  plain  as  td  preclude  all  reasonable  doubt  that  the  de- 
fendant's answers  to  the  questions  propounded  to*him  cannot  pos- 
sibly tend,  in  any  degree,  to  subject  him  to  the  peril  of  criminal 
prosecution?  I  think  not  His  testimony  may  tend  4o  reveal 
the  fact  that  he  actually  received  a  sum  of  money  as  a  bribe,  and 
the  name  and  identity  of  the  person  from  whom  Jie  received  it, 
and  the  names  of  other  witnesses,  and  also  the  facts  surrounding 
the  transaction,  which  might  prove  his  criminality.  Since  section 
79,  above  mentioned,  affords  immunity  to  the  bribe  giver  from 
criminal  prosecution  because  of  bribery  at  the  convention,  but 
none  to  the  bribe  taker,  evidently  it  would  be  dangerous  for  the 
defendant  to  reveal  the  name  of  the  bribe  giver,  whose  testimony 
might  be  adduced  against  him  on  a  charge  of  bribery.  The  fact 
that  he  testified  before  the  county  judge  to  his  absolute  inno- 
cence in  the  matter,  and  that  the  offer  of  $500  for  his  vote, 
made  by  some  person  whose  name  he  declined  to  give,  was 
indignantly  spurned  by  him,  does  not  neutralize  the  force  *>f  his 
claim  to  the  constitutional  protection.  People  v.  Forbes,  mprcu 
The  evidence  which .  he  may  reveal  may  establish  his  guilt 
instead  of  innocence.  Therefore  his  statement  under  oath  that 
his  testimony  will  tend  to  incriminate  him  has  legal  force  in 
this  case,  and  consequently  the  constitution  shields  him  from 
the  statutory  force  of  said  section  79,  which  otherwise  would 
compel  him  to  testify.  This  view  is  sustained  by  authority. 
In  the  case  of  People  v.  Forbes,  supra,  the  question  involved 
was  the  right  of  the  witness  Taylor  to  refuse  to  answer  certain 
questions  put  to  him  by  the  grand  jury,  touching  his  knowl- 
edge of  a  nomicide  caused  by  the  administration  of  chlorine  gas. 
After  testifying  to  his  entire  innocence,  and  denying  that  he  was 
the  author,  or  m  any  way  connected  with,  the  perpetration  of  the , 
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ofEense,  he  ^as  questioned  as  to  the  particular  facta  and  circum- 
stances, which  he  refused  to  answer,  on  the  ground  that  his  testi- 
mony might  tend  to  criminate  him.  Judge  O'Brien,  in  deliver- 
ing the  opinion  of  the. court,  after  referring  to  the  decisions  of 
many  state  and  federal  courts,  says: 

"•  The  principle  established  by  these  decisions  is  that  no  one 
shall  be  compelled  in  any  judicial  or  other  proceeding  against 
himself,  or  upon  the  trial  of  issues  between  others,  to  disclose 
facts  or  circumstances  that  can  be  used  against  him  tc^  prove  h\3 
guilt  or  connection  with*  any  criminal  offense  of  which  he  may 
then  or  afteryrards  be  charged,  or  the  sources  from  whicli  evidence 
of  its  commission  or  of  his  connection  with  it  may  be  obtained," 

And  the  court  held  that  the  claim  pf  privilege  by  the  witness 
was  well  taken. 

In  Counselman  v.  Hitchcock^  142  U.  S.  547,  the  questioTi  de- 
cided is  very  similar  to  the  one  under  discussion.  In  tliat  case 
the  grand  jury  was  engaged  in  the  investigation  of  offrMises  com- 
mitted by  certain  railroad  companies  in  violation  of  th(^  interstate 
commerce  act  of  congress,  and  a  witness  refused  to  answLT  certain 
questions  as  to  the  tariff  rates  which  had  been  allowed  liiiii  by 
seme  of  the  railroads  on  the  ground  that  his  testimony  ini^ht  tencl 
to  criminate  him.  There  is  a  general  federal  statute  which  pro- 
vides that  the  testimony  given  by  a  witness  on  an  investigation 
concerning  the  violation  of  the  interstate  commerce  act  shall  not 
be  given  in  evidence  against  him  subsequently  in  any  civil  or 
criminal  action  or  proceeding.     Rev.  St.  U.  S.  §  860. 

The  court  sustained  the  position  of  the  witness,  and  held,  that 
the  meaning  of  the  constitutional  privilege  under  discossio::  \s 
'^hat  a  witness  is  protected  from  any  compulsory  disclosure  of 
the  circumstances  of  his  offense,  or  the  source  from  wliich  or  the 
means  by  which  evidence  of  its  commission  or  his  connection  with 
it  may  lie  obtained,  or  made  effectual  for  his  convictioiij  witiiuut 
using  his'  answers  as  direct  admissions  against  him."  Judge 
O'Brien,  in  People  v.  Forbes^  supra,  in  commenting  upi  iri  the  ca^e 
of  Counselman  v.  Hitchcock,  and  on  the  application  of  the  fe<lerr' 
statute  providing  that  the  testimony  of  a  witness  regarding  th;r 
violation  of  the  interstate  commerce  act  shall  not  be  used  against 
him,  says : 

"It  seems  that  in  such  cases  nothing  short  of  absoiate  immunity 
from  prosecution  can  take  the  place  of  the  privilege  by  which  the 
law  affords  protection  to  the  witnesa" 

And  with  regard  to  the  force  which  should  be  given  to  the 
statement  of  the  witness  that  his  answers  may  incriminate  him  the 
judge  further  says: 

"The  witness  who  knows  what  the  court  does  not ' know,  and 
what  he  cannot  disclose  without  accusing  himself,  must  in  such 
capss  judge  for  himself  as  to  the  effect  of  his  answer;  and  if,  to  his 
!llind,  it  may  constitute  a  link  in  the  chain  of  testimony  sufficient 
to  subject  him  to  the  hazard  of  a  criminal  charge,  indictment,  or 
trial,  :.e  may  remain  silent" 

The  district  attorney  in  this  case  is  entitled  to  great  commenda- 
tion for  his  zeal  in  ferreting  out  the  truth  respecting  this  notori- 
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ous  charge  of  political  bribery,  but  the  law  will  not  permit  him  to 
obtain  the  testimony  of  the  defendant  for  that  purpose.  The  de- 
fendant is  discharged. 

Harvey  Murdock,  Resp't,  v.  International  Tile  and  Trim 
Company,  App'k 

{Brooklyn  City  Oov/rt,  Genial  Term,  Filed  October  S8,  1895,) 

1.  Judge — Disqualification. 

A  judge,  who  settles  the  form  of  a  judgment  in  a  case  tried  before  a  ref- 


eree and  grants  an  allowance,  cannot  take  part  in  an  appeal  fix>m  such 
judgment. 
2.  Same— Waiver. 

The  constitutional  disqualification  of  the  judge  to  sit  in  review  of  his 
own  decision  cannot  be  waived. 

Appear,  from  judgment  in  favor  of  plaintiflf,  and  motion  for  a 
rearmament 

liigley  &  Fergiison  and  J.  T.  Marean^  for  app'lt ;  Smitli  <t  Mar- 
tin^ for  resp't 

Clement,  C.  J. — This  case  is  an  action  in  equity  to  foreclose  a 
mechanic's  lien,  and  was  tried  before  a  referee.  The  referee  did 
not  report  the  form  of  the  judgment,  and  therefore  it  was  settled 
by  the  court  The  constitution  provides  tliat  tio  judge  shall  sit 
in  review  of  his  own  decision,  and  technically,  I  am  disqualified 
from  taking  any  part  in  this  appeal,  for  the  reason  that  the  form 
of  the  judgment  was  settled  by  me,  and  I  granted  an  ^Uowanca 
On  the  argument  I  suggested  that  there  was  a  doubt  in  my  mind 
on  ihh  question,  and  the  attorneys  agreed  to  waive  the  point 
The  disqualification  of  a  judge  cannot  be  waived  and  if  judgment 
is  rendered  by  this  general  term,  the  same  could  be  set  aside  on 
motion,  for  the  reasons  stated.  OaJcley  v.  AspinwaUy  3  N.  Y. 
547. 

A  reargument  is  therefore  ordered. 

All  concur. 

Mary  McBride,  Administratrix,  etc.,  Resp*t,  v.  Henky  G. 
Harris,  App'lt 

{Supreme  Court,  General  Term,  First  Department,  Filed  November  IS,  1895,) 

AppBAii— Record  . 

Papers,  on  which  the  original  order  is  made  and  the  motion  for  reargu- 
ment founded,  which  are  recited  in  the  order  appealed  from,  but  do  not 
appear  in  the  record,  will  be  presumed  on  appeal  to  sustain  the  order  of 
the  special  term. 

Appeal  from  an  order,  directing  defendant  to  deposit  a  sum  of 
money  in  court,  and  denying  motion  for  reargument 
Daniel  Daly^  for  app'lt ;  Frederick  K  Clark,  for  resp*t 

Per  Curiam. — Many  of  the  papers  on  which  che  original  o^ 
der  was   made,  and   on  which   the   motion  for  reargument  was 
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founded,  which  are  recited  ia  the  order  appealed  from,  not  ap- 
pearing in  the  record,  we  mast  assume  that  they  sustain  the  order 
of  the  special  term,  which  is  therefore  affirmed,  with  $10  costs 
and  ^boraements. 


Joseph  J.  LittIiB,  as  Eeceiver,  eta,  App'lt,  v.  David  G.  Gara- 
brant et  oLf  Eespt'a 

(Supreme  OouH,  General  Term,  First  Department,  Filed  November  16, 1896.) 

COBPORATIOHS— DlYSBSION  OF  FUNDS. 

Where  a  corporation,  with  the  assent  of  the  stockholders,  while  solvent, 
pay  premiums  on  a  policy  of  insurance  on  the  life  of  one  of  its  stockhold- 
ers, a  receiver  of  such  corporation  cannot  sue  to  have  the  policy  declared 
his  property. 

Appeal  from  a  judgment  in  favor  of  defendants. 

James  M.  Fisky  for  app*lt,  Frederick  K  Ward^  for  resp'ts. 

Parker,  J. — By  this  action  the  plaintiflE  seeks  to  have  it  ad- 
judged  that  a  policy  of  life   insurance  taken  out  by  Richard 
Worthington  upon    his  life,   and   made   payable    to    Margaret 
Worthington,  his  wife,  as  to  his  legal  representatives,  and  there- 
after duly  assigned  for  a  valuable  consideration  to  these  defend- 
ants, belongs  to  him  as  receiver  of  the  Worthington  Company. 
The  ground  upon  which  he  bases  his  claim  to  the  policy  is  that 
from  the  inception  of  the  policy,  in  November,  1885,  down  to  De- 
cember, 1892,  the  premiums,  amounting  to  about  $400  a  year, 
were  paid  out  of  the  funds  of  the  Worthington  Company,  a  corpo- 
ration organized  under  the  laws  of  this  state,  and  charged  upon 
tfie  books  of'  the  company  either  to  the  account  of   Margaret  or 
Richard  *Worthington ;  that  at  the  time  of  the  several   payments 
the  Worthin^on  Company  was  not  indebted  to  either  Margaret 
or  Richard  Worthington,  and  therefore  the  several  payments  con- 
stitated  an  illegal  and  fraudulent  diversion   of  the  funds  of  the 
corporation,  constituting  a  gross  breach  of  trust,  which  entitles 
the  plaintiff,  as  receiver,  to  follow  the  funds  and  claim  the  policy 
and  the  sum  due  thereoa     The  Worthington  Company   was  in- 
corporated about  July  1,  1885,   with  a  capital  sto6k  of  $20,000, 
the  number  of  shares  being  200.     Of  these,  139   were  issued  to 
Margaret  Worthington,  wife  of  Richard  Worthington  ;  fifty  shares 
to  a  Miss  Sproule,  who  was  the  housekeeper  of  Mrs.  Worthington 
and  a  nominal  shareholder ;  ten   shares  to  Richard  Worthington  ; 
And  one  share  to  a  nephew  of  Mr.    Worthinffton,     From    the  or- 
ganization of  the  corporation   until   its  dissolution,  such  persons 
continued  to  be  the  only  stockholders  of  the  company.     Richard 
Worthington,  Margaret  Worthington,    and   Miss   Sproule  were, 
from  the  beninning,  to  the  end,  the  directors  and  officers  of  the 
company.     No  dividends  were  ever  declared,  although  it  appears 
that  at  the  annual  meeting  following  the  incorporation  the  result 
of  an  examination  of  the  affairs  of  the  corporation  by  Mr.  Galden 
show  a  surplus  of   $42,590.26.     Instead   of  declaring  dividends, 
the  Worthingtons  seem  to  have  treated  the  assets  of  the  coi*poration 
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as  somet aing  to  be  used  in  precisely  the  same  manner  as  if  the 
Worthington  Company  were  a  partnership.  From  the  beginning 
to  the  end,  all  of  the  family  expenses,  rent,  fire,  insurance,  taxes, 
tc^ether  with  their  contributions  to  charity  and  church  and  mis- 
sionary societies,  were  paid  out  of  the  moneys  of  the  Worthing- 
ton Company  by  checta  drawn  against  its  account  in  the  bank,  or 
from  the  proceeds  of  checks  thus  drawn.  It  was  in  puasuance  of 
such  method,  and  in  precisely  the  same  way, -that  the  premiums 
upon  the  policy  of  insurance  in  controversy  was  paid,  down  to  its 
assignment  to  these  defendanta  The  first  question  which  we 
shall  consider  is  whether  the  Worthington  Company,  if  still  in 
existence  and  solvent,  could  maintain  this  action.  In  Kent  v.  AGn- 
ing  Co.,  78  N.  Y.  159,  the  court  say,  at  page  185 : 

"In  the  application  of  the  doctrine  of  ultra  vires,  it  is  to  be  borne 
in  mind  that  it  has  two  phases:  One  where  the  public  is  concerned 
one  where  the  question  is  between  the  corporate  body  and  the  stock- 
holders in  it,  or  between  it  and  its  stockholders,  and  third  parties 
dealing  with  it,  and  through  it  with  them.  When  the  puolic  is 
concerned  to  restrain  a  corporation  within  the  limit  of  the  power 
given  to  it  by  its  charter,  an  assent  by  the  stockholders  to  the  use 
of  unauthorized  power  by  the  corporate  body  will  be  of  no  avail. 
When  it  is  a  question  of  the  right  of  a  stocknolder  to  restrain  the 
corporate  body  within  its  express  or  incidental  powers,  the  stock- 
holder may  in  many  cases  be  denied  on  the  ground  of  his  express 
assent,  or  his  intelhgent.  though  tacit  consent  to  the  corporate  ac- 
tion. If  there  be  a  departure  from  statutory  direction,  which  is  to 
be  considered  merely  a  breach  of  trust  to  be  restrained  by  a  stock- 
holder, it  is  pertinent  to  consider  what  has  been  his  conduct 
in  r^ard  thereto,  A  corporation  may  do  acts  which  aflEect  the 
public  to  its  harm,  inasmuch  as  they  are  per  'se  illegal  or 
are  malum  prohibitum.  Then  no  assent  of  stockholders  can  vali- 
date them.  It  may  do  acts  not  thus  illegal,  though  there  is  want 
of  power  to  do  them,  which  aflEect  only  the  interest  of  the  stock- 
holders. They  may  be  made  good  by  the  assent  of  the  stock- 
holders, so  that  strangers  to  the  stockholders  dealing  in  good  faith 
with  the  corporation  will  be  protected  in  a  reliance  upon  those 
acts." 

This  language  was  repealed  and  approved  in  Skinner  v.  Smitii, 
134  N.  Y.  240 ;  47  St  Rep.  528. 

The  question  that  we  are  considering  assumes  that  the  rights  of 
creditors  and  of  third  parties  do  not  intervene.  The  paymcnte  in 
such  a  situation,  although  illegal,  if  made  without  the  authority 
of  the  stockholders,  could  be  validated  by  the  assent  of  all  the. 
stockholders.  And  this  rule  proceeds  upon  the  theory  that  the 
stockholders  are  the  equitable  owners  of  the  corporate  property, 
and  if  the  officers  or  trustees  do  an  unauthorized  act, — incur  an 
indebtedness  or  make  a  loan  of  its  money  or  credit  outside  of  the 
ordinary  course  of  its  business, — still,  if  all  the  stockholders  unite, 
thev  may  subsequently  ratify  the  acts  done,  and  thus  validate  that 
which  was  originally  unauthorized  and  illegal.  This  rule  is  ilhs- 
trated  in  Busdl  v.  Railroad  Co.,  22  N.  Y.  269,  and  cited  with  ap- 
proval in  Kent  v.  Mining  Co,^  supra  : 
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"A  bank  has  no  authority  from  the  state  to  engage  in  benevo- 
lent enterprises,  and  a  subscription,  though  formally  made,  for  & 
charitable  object,  would  be  out  of  its  powers,  but  it  would  not  be 
otherwise  an  illegal  act  Yet  if  every  stockholder  did  expresslv 
assent  to  such  an  application*  of  the  corporate  funds,  though  it 
would  still  be  in  one  sense  uUra  vires,  no  wrong  would  be  done,  no 
public  interest  harmed ;  and  no  stockholder  could  object,  or  claim 
that  there  was  an  infringement  of  his  rights,  and  have  redress  or 
protection.  Such  an  act,  though  beyond  the  power  given  by  the 
charter,  unless  expressly  prohibited,  if  confirmed  by  the  stock- 
holders, could  not  be  avoided  by  anjr  of  them  to  the  harm  of  third 
Eersons.  This  arises,  from  the  principle  that  the  trust  for  stock- 
olders  is  not  of  a  public  nature." 

As  one  of  the  results  of  this  rule,  Mr.  Morawetz,  in  his  work  on 
Corporations  (section  626),  asserts  that : 

"If  the  directors  of  a  corporation  apply  the  funds  of  the  com- 
pany to  tlieir  own  use,  or  misapply  them  in  any  manner,  the  ex- 
cess of  authoritv,  as  between  the  directors  and  the  corporation^ 
may  be  cured  by  the  unanimous  consent  or  ratification  of  the 
stockholders.'* 

Other  authorities  upon  this  proposition  are  Martin  v.  Niagara 
Falls  Manufacturing  Go.,  122  N.  Y.  165;  33  St  Rep.  318;  Batr 
V.  N.  Z,  L.  U.  &  W.  R  Co.,  125  N.  Y.  265;  34  St  Rep.  748. 

Now,  the  learned  judge  at  special  term  asserted,  and  we  think 
rightly,  that  not  only  was  there  no  objection  by  the  stockholders 
to  this  way  of  doing  business,  but  that  all  the  members  of  the  cor- 
poration assented  to  it  It  appears  that  while  Miss  Sproule  nom- 
inally held  fifty  shares  of  the  stock,  and  Worthington's  nephew 
one  share,  Mr.  and  Mrs.  Worthington  were  the  real  owners  of 
every  shara  That  both  of  them  assented  to  the  payment  of  these 
premiums  is  demonstrated  by  the  fact  that  both  or  them  signed 
cheeks  made  payable  to  the  order  of  the  insurance  companv  for 
such  purpose;  the  checks,  drawn  by  Richard  Worthington,  being 
signed  by  him  as  general  manager,  to  which  position  he  was  chosen 
by  the  directors,  and  as  such  given  full  authority  to  manage  the 
business  and  use  the  funds  of  the  company.  And  the  checks 
drawn  by  Mra  Worthington  were  signed  by  her  as  president  of 
the  company,  to  which  office  she  was  elected  at  the  first  meeting  of 
the  directors.  Thus  it  appears  that  the  real  hoiders  of  the  stock 
consented  in  such  use  of  the  funds  in  advance  of  their  payment 
Aside  from  this  oositive  evidence  of  assent  and  participation  in 
the  payment  of  tnese  premiums  by  the  two  persons  who  wer6  the 
real  holders  of  the  stock,  there  is  other  evidence  in  abundance  in 
the  record  to  support  a  finding  of  fact  that  each  of  them  acquiesced 
in  such  disposition  of  the  moneya  There  was  no  concealment 
All  of  the  transactions  appear  openly  upon  the  books  of  the  com- 
pany. Some  of  the  expenses  were  charged  to  the  account  of  Mrs. 
Worthington,  and  others  to  the  account  of  Richard  Worthington, 
but  from  one  fund,  and  in  the  same  way,  were  paid  all  the  ex- 
penses of  the  family  and  of  the  Worthingtons  individually,  and 
towards  that  result  all  contributed  by  signing  checks  in  their  re- 
St.  Rep.,  Vol.  LXX.        62 
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spective  official  capacitiea  Without  further  discussion  of  the  evi- 
dence under  their  head,  it  is  quite  apparent  that  the  learned  judge 
at  special  term  was  right  in  saying  tnat  all  the  members  of  the  cor- 
poration assented  to  the  use  oi  the  funds  of  the  company  for  the 
purpose  of  paying  these  premiums.  *  But  it  appears  from  the  evi- 
dence, conclusively,  that  the  nominal  stockholders  assented  as 
well.  Miss  Sproule,  who  was  the  housekeeper  and  lived  with  the 
Worthingtons,  was  a  director  of  the  corporation  during  all  of  its 
existence,— some  of  the  time  an  officer  of  the  company  and  during 
a  considerable  period  of  time  a  clerk  constantly  m  attendance  at 
the  stora  She  made  entries  in  the  books  and  attended  the  meet- 
ings of  the  trustees.  As  their.method  of  paying  the  family  ex- 
penses and  other  personal  bills  out  of  the  funds  of  the  company, 
and  charging  them  against  the  real  owners  of  the  stock,  began  im- 
mediately upon  the  formation  of  the  company,  and  continued 
throughout  its  existence,  it  is  evident,  without  further  reference  to 
the  evidence,  that  the  nominal  stockholder  assented  fully  to  such 
use  of  the  funds  for  the  benefit  of  the  real  stockholders.  The  con- 
clusion necessarily  follows  that,  if  the  corporation  were  in  exist- 
ence and  solvent,  it  could  not  maintain  this  action.  The  receiver, 
it  is  true,  represents  not  only  tlie  corporation,  but  the  creditors 
and  stockholders  as  well,  but,  as  trustee  for  the  corporation  and 
stockholders,  he  stands  in  no  better  position  to  enforce  this  claim 
than  did  they.  In  their  behalf,  the  rights  of  creditors  not  interven- 
ing, he  could  not  maintain  an  action  which  the  corporation  would 
be  prevented  from  maintaining  were  it  in  existence.  In  his  capac- 
ity as  trustee  for  the  corporation  he  would  not  be  precluded  from 
a  successful  prosecution  of  the  action  because  of  the  assent  of  all 
of  the  stockholders  to  the  use  of  its  funds  for  purposes  outside  of 
the  business  of  the  corporation,  provided  it  were  tne  fact  tbat  the 
corporation  was  insolvent  at  the  time  such  payments  were  made 
But,  as  was-  truly  said  at  special  term,  there  is  no  evidence  that' the 
corporation  was  insolvent  at  the  time  of  the  making  of  the  several 
payments,  nor  does  it  appear  that  the  indebtedness  to  any  of  the 
present  creditors  of  the  corporation  arose  prior  to  such  payments, 
feo  far  as  this  record  discloses,  therefore,  the  receiver  is  in  no 
better  position  to  prosecute  this  action  than  the  corporation  would 
be  were  it  in  existence,  solvent,  and*  making  a  like  attempt  It  fol- 
lows, if  the  views  expressed  be  so\ind,  that  there  is  no  occasion  for 
a  consideration  of  the  other  questions  discussed  by  counsel  The 
judgment  should  be  affirmed,  with  costs. 
All  concur. 

Campbell  v.  Campbell. 

(Supreme  Court,  General  Term,  Fifth  Depa^ment,  Filed  October  16,  1895,) 

Concurring  opinion.     For  majority  opinion,  see  35  N.Y.  Supp. 

280. 

Ward,  J. — I  concur  in  the  result  reached  in  this  case,  and,  in 
addition  to  the  reasons  given  in  the  opinion  of  the  court  for 
reversal,  I  am  of    the  opinion    that    the  decree  the    defendant 
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obtained  from  Loui^  Whitney,  her  former  husband,  in  Pennsyl- 
vania, was  valid  everywhere.  The  defendant  and  her  former 
husband  were  domiciled  in  Pennsylvania,  and,  while  so  domiciled, 
the  husband  committed  adultery,  and  deserted  his  wife  (the  de- 
fendant). Desertion  and  adultery  are  each  a  cause  for  absolute 
divorce  under  the  laws  of  the  state  of  Pennsylvania.  After  the 
commission  of  these  oflEenses,  the  husband  left  Pennsylvania,  and 
came  to  the  state  of  New  York,  the  wife  retaining  her  residence 
in  Pennsylvania,  and,  while  so  residing  there,  brought  an  action 
for  divorce  in  Pennsylvania  for  the  causes  mentioned,  and  obtained 
such  divorce,  according  to  the  laws  of  that  state.  The  husband, 
b^  leaving  the  state,  could  not  take  with  him  his  liability  to  be 
divorced  from  his  wife  according  to  the  laws  of  her  domicile,  nor 
was  the  wife  obliged  to  pursue  him  into  the  jurisdiction  to  which 
he  had  fled.  R  is  true  there  was  no  personal  service  on  or  appeaar- 
ance  by  the  husband  in  the  action,  but  that  did  not  deprive  the 
Pennsylvania  courts  of  jurisdiction  over  him.  TJie  cases  cited  by 
the  plaintiff  in  this  state  are  not  like  the  one  at  bar.  Those  cases 
mainly  arose  where  parties  left  one  state,  took  a  fictitious 
residence  in  another  state,  and,  in  fraud  of  our  laws,  sought  to 
obtain  divorces  against  residents  of  our  state,  and  for  causes 
unknown  to  our  laws,  and  without  obtaining  jurisdiction  of  the 
defendanta 

Farmers'  National  Bank  op  Annapolis,  Resp't,  v.  William 
H.  UnderWoob,  Impleaded,  etc.,  Appit 

{Supreme  Court,  General  Term,  First  Department,  Filed  Hovember  IS,  189S.) 

DsposmoN— Examination  of  party. 

Where  the  plaintiff  fails  to  obey  an  order  to  submit  to  an  examination 
before  answer,  the  defendant's  time  to  answer  will  be  extended   until 

Elaintiff  appears  or  secures  a  vacation  of  the  order,  though  such  plaintiff 
{  a  nonresident,  and,  by  permission  of  the  court,  was  served  with  the 
order  outside  of  the  state. 

Appeal  from  an  order,  denying  a  motion  to  strike  out  the 
complaint  and  dismiss  the  action,  and  requiring  answer  within 
ten  daya 

Appeid  from  order  denying  motion  to  strike  out  the  complaint 
and  dismiss  the  action.  The  order  appealed  from  not  only  denied 
any  relief  asked  by  defendant,  but  extended  relief  to  the  plaintiff 
by  requiring  the  defendant  to  serve  his  answer  within  ten  daya 
from  the  entry  and  service  of  the  order  appealed  from.  This 
action  was  commenced  by  the  service  of  a  summons  and  complaint 
on  the  9th  day  of  November,  1894.  The  plaintiff  is  a  resident 
of  Annapolis,  Md.,  where  its  president  resides.  On  January  9, 
1895,  defendant  obtained  ex  parte  an  order  to  examine  the  presi- 
dent of  plaintiff  as  an  adverse  party,  and  an  inspection  and 
discovery  of  plaintiffs  books,  which  order  was  vacated  ori 
plaintiff's  motion.  Subsequently,  two  other  orders,  requiring 
plaintiff  to  give  certain  information,  were  obtained,  one  of  which 
was  granted  in  part  and  in  part  denied,  and  the  last  one  of  which 
was  vacated  on  plaintiff*s  application.     This  being  the  situation 


Digitized  by  ^ 


jOOglc 


492  New  York  State  Reporter,  Vol.  70.       [Sup.CL 

of  the  proceedings,  defendant,  on  •  June  1,  1895,  obtained  an 
order  for  the  examination  of  the  president  as  an  adverse  party, 
directing  him  to  appear  for  such  examination  in  New  York  city. 
As  this  could  not  oe  served  within  the  state,  an  order  for  service 
♦ithout  the  state  was  secured,  and  thereafter  the  service  was  made 
in  Annapolis  on  the  president  and  on  the  plaintiffs  attornev.  By 
reason  of  certain  defects,  two  other  orders  were  obtained;  and 
finally,  oh  June  18th,  an  order  was  secured  extending  the  time . 
for  the  taking  of  the  deposition  and  examination,  as  provided  for 
in  the  order  of  June  1st,  until  the  20th  day  of  June,  1895^  and 
further  providing  for  service  of  the  orders,  and  a  copy  of  the  last 
ordtr  and  the  affidavit  upon  which  it  was  granted,  **  upon  the 
attorneys  of  said  plaintiff,  and  upon  the  president  of  the  plaintiff, 
within  or  without .  the  state,  on  or  before  the  19th  day  of  June, 
1896."  This  order  was  served,  in  accordance  with  Its  provisions, 
upon  the  attorney  and  the  president,  but  on  the  return  day  the 
latter  did  not  appear.  Thereupon  the  defendant  moved  to  strike 
out  the  complaint  and  dismiss  the  action  and  for  other  relief, 
which  motion  wae  denied,  and  an  order  was  thereupon  entered 
which,  besides  denying  the  motion,  contained  this  provision: 
"  Ordered  peremptorily  that  the  defendant  serve  his  answer  upon 
the  plaintitt's  attorney  within  ten  days  after  service  of  a  copy  of 
this  order."  Thfe  questions  presented  for  consideration  arise  upon 
the  appeal  from  this  last  order. 

Wamt  H.  Underwood^  for  app*lt ;  Chaa,  De  Hart  Brower,  for 
resp*t  .    ^  .       • 

O'Brien,  J.— ^It  is  conceded  that  plaintiff  did  not  move  to 
vacate,  that  he  did  not  appear  for  examination,  and  that  the  order 
of  June  1st  as  subsequently  amended  was  in  full  force  and  vigor 
at  the  time  the  motion  was  made  to  dismiss  the  complaint  Upon 
this  appeal,  however,  it  is  insisted  that  such  order  is  void,  because 

Providing  for  the  examination  of  the  plaintifrs  president  in  New 
'ork  citv,  while  the  papers  show  that  he  resided  in  Annapolis, 
and  that  he  could  not  be  served  within  the  state ;  and  this  propo- 
sition is  seemingly  supported  by  the  case  of  Witchery.  JVtbune 
Association,  38  St  Rep.  364.  In  the  opinion  in  that  case  it  is  said : 
"If  it  (the  order)  had  been  made  ex  parte,  and  the  plaintiff 
had  moved  for  its  vacation  upon  affidavit  showing  that  he  is  a 
nonresident  and  that  service  cannot  be  made  upon  him  in  this 
state,  the  court  would  have  been  bound  to  vacate  it  under  the 
decision  of  the  general  term  of  this  court  in  Dunham  v.  Insurance 
Co.,  44  N.  Y.  Supr.  Ct  387.  There  is  no  power  in  the  court  to 
require  the  plaintiff,  as  a  resident  of  another  state,  to  come  to 
New  York  from  such  state  for  the  sole  purpose  of  being  ex- 
amined." 

Without  expressing  assent  in  these  views,  we  do  not  think  such 
question  is  involved,  the  order  for  the  examination  not  having 
been  assailed  by  motion  or  vacated.  As  long  as  it  remains  in 
force,  it  must  be  assumed  to  have  been  regularly. made,  and  the 
duty  was  upon  the  plaintifT,  either  of  moving  to  have  it  vacated 
or  of  complying  with  its  term  a 
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Althougli  diflfering  in  its  facts,  the  prinpiple  here  involved  is 
somewhat  analogous  to  that  in  the  cases  of  Dudley  v.  Press  Pub- 
lishing  Oo.,  58  Hun,  857;  25  St  Rep.  82,  and  58  Hun,  181  >,  83 
St  Rep.  781.  In  the  former,  plaintiff  moved  to  vacate  extensions 
of  time  gmnted  to  defendant;  and  it  appearing  that  efforts  to 
serve  an  order  for  plaintiff's  examination  were  unsuccessful,  be- 
cause plaintiff  had  kft  the  state,  it  was  held  that,  so  long  as  the 
order  for  the  plaintiff's  examination  remained  in  force,  it  must  be 
held  to  have  been  regularly  made,  and  that  it  entitled  the  defend- 
ant to  an  examination  of  the  plaintiff  as  a  witness  under  its  direc- 
tion, before  the  defendant  could  be  compelled  to  serve  an  answet 
in  the  actioa     As  therein  said : 

"And  if  he  fails  to  comply  with  the  order  legally  and  properly 
made,  after  being  by  its  service  brought  to  the  knowledge  of 
himself  or  his  attorneys,  he  may  forfeit  his  right  to  proceed  in 
the  action,  and  even  entitle  the  defendant  to  a  dismissal  of  the 
-complaint" 

And  in  58  Hun,  181 ;  88  St  Rep.  781,  where  the  plaintiff  moved 
to  vacate  the  order  for  his  examination,  it  was  said: 

"No.  opportunity,  therefore,  was  afforded  to  the  defendant  to 
make  a  personal  service  of  this  order  upon  the  plaintiff ;  but  from 
the  other  circumstances  in  the  case  *  *  *  it  is  evident  that 
the  plaintiff  has  been  actuated  with  the  intention,  when  he  has 
visited  this  city,  of  evading  the  order,  and  practically  declining 
to  obey  its  mandate ;  and,  under  these  circumstances,  the  court 
could  not,  with  any  respect  for  its  own  proceedings,  listen  to  any 
application  to  vacate  its  order.  It  is  his  duty,  as  a  suitor  in  court, 
to  obey  the  direction. given  by  its  justices  for  the  purpose  of  pro- 
moting the  proceedings  in  the  litigation;  and,  as  long  as  he  inten- 
tionally avoids  placing  himself  where  he  may  be  personally  served 
with  the  order,  he  cannot  consistently  expect  to  be  heard  in  an 
application  to  vacate  it" 

It  is  true  that  in  both  of  these  cases  the  relief  was  denied  upon 
the  ground  that  the  plaintiff  was  guilty  of  misconduct  and  was 
contumacious,  in  that,  being  a  resident  of  the  state,  he  refused  to 
obey  an  order  served  upon  him  within  the  state,  and,  as  to  an- 
other order,  absenting  himself,  so  that  service  could  not  be  ob- 
tained. They  are  authority,  however,  for  the  proposition  that,  as 
long  as  the  ord^r  for  the  examination  remains  in  full  force  and 
effect,  it  cannot,  be  treated  as  a  nullity,  buj;  that  it  is  the  duty  of 
the  per^n  against  whom  it  is  obtained  either  to  obey  it  or  to  move 
.  to  have  it  vacated." 

The  regularity  and  sufl&ciency  of  the  papers  upon  which  the 
order  of  June  1st  was  granted,  having  never,  therefore,  been  called 
in  question,  it  must  be  assumed  that  the  order  is  a  proper  one, 
ana  made  upon  proper  application  ;  and,  the  order  for  the  exami- 
nation of  the  plaintiff's  president  being  in  full  force  and  effect, 
the  defendant  was  entitled  to  the  benefit  of  such  examination  ; 
and,  failing  to  obtain  the  same  by  the  default  or  disobedience  of 
the  plaintiff,  he  was  seemingly  entitled  to  some  relief,  for  which 
ho  applied  to  the  court 

The  suggestion  that,  with  regard  to  obeying  orders,  there  is  a 
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distinction  between  those  made  against  a  resident  and  those  made 
against  a  non-resident  vparty,  if  recognized,  would  present  an 
anomaly  in  our  practice,  because  in  effect  it  would  be  according 
to  ar  non-resident  rights  and  privileges  which  are  denied  to  oar 
own  citizena  It  would  in  effect  be  holding  that  while,  in  an  ac- 
tion brought  against  a  resident,  he  must  submit  to  all  the  orders 
and  mandates  of  the  court,  a  nonresident  can  choose  his  forum, 
and  proceed  in  utter  disregard  of  the  court's  directiona  We  do 
not  think  a  non-resident  plaintiff  can  claim  rights  and  immunities 
denied  to  a  resident  party,  and  ignore  orders  and  directions  of  the 
court  brought  to  the  actual  knowledge  of  his  attorney  or  himself. 
Non-residence  does  not  enlarge  his  rights  or  diminish  those  of  the 
defendant  If  such  a  rule  were  to  prevail,  it  would  be  easy  to 
have  claims  assigned  to  nonresidents,  or,  in  casees  where  they  bad 
claims  in  their  own  rights,  to  place  themselves  just  outside  of  the 
jurisdiction  of  the  court,  and  proceed  against  our  citizens,  without 
being  amenable  to  the  orderly  procedure  which  in  actions  affords 
to,  a  defendant  certain  rights  as  against  the  plaintiff.  It  may  be, 
since  the  Code  of  Civil  Procedure  provides  (section  87S)  that  serv- 
ice of  the  order  "  must  be  made  within  the  state,"  that  the  court 
is  without  power  by  service  without  the  state  to  require  a  non- 
resident party  to  come  into  the  jurisdiction  and  submit  to  an  ex- 
amination, or  punish  him  for  contempt  should  he  disobey  such  an 
order:  but  this  is  an  entirely  different  thing  from  saying  that  the 
court  has  not  the  power  to  direct,  upon  a  proper  showing  being  made 
by  a  defendant  for  the  examination  of  a  nonresident  plaintiff,  that, 
until  such  plaintiff  shall  submit  himself  to  the  jurisaiction  of  the 
court  for  the  purposes  of  such  examination,  the  time  within  which 
the  defendant  shall  be  required  to  answer  shall  be  extended,  or 
such  other  relief  afforded  as  will  aecord  to  the  defendant  the  same 
rights  against  a  nonresident  as  he  would  have  against  a  resident 
plaintiff.  Without  passing  upon  the  question,  therefore,  as  to 
whether  the  court,  by  reason  of  the  failure  of  such  nonresident 
to  appear  within  the  lurisdiction  for  the  purposes  of  service,  could 
grant  the  motion  to  dismiss  the  complaint  or  the  action,  we  think 
that  it  was  not  without  power  to  accord  some  relief,  and  that  it 
was  erroneous,  where  such  relief  was  asked,  for  the  court,  not 
only  to  deny  it,  but  to  go  one  step  further,  and  direct  that  the  de- 
fendant should  serve  his  answer  peremptorily  within  ten  daya 
We  think,  therefore,  that  so  much  of  the  order  .as  requires  me 
defendant  to  serf  e  his  answer  should  be  reversed,  and  trot  relief 
should  be  accorded  to  the  defendant  by  extending  his  time  to 
answer  until  such  time  as  the  plaintiff  submits  himself  to  the 
jurisdiction  of  the  court,  or  applies  for  and  secures  a  vacation  of 
the  order  for  his  examination. 

Order  accordingly  reversed,  with  $10  costs  of  the  motion  below, 
and  $10  costs  on  this  appeal,  and  disbursementa 
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McCaslin  Machine  Company,  App'lt,  v.  Qeobgb  W.  McCas- 
lin, Eesp  L 

{Supreme  Qmrt,  General  Term,  First  Department,  FOed  Nowmber  16,  1895.} 

ByidencB'Expbrt. 

In  an  action  to  compel  the  assijy^nment  of  letters  patent  pursuant  to  a 
prior  agreement  between  tbe  parties  that  any  invention  made  by  defend- 
ant while  in  plaintiff's  employ  should  become  the  Property  of  the  plaintiff, 
expert  testimony  is  admissible  to  show  that  the  letters  patent  in  contro- 
Tergy  were  the  subject  of  a  certain  drawing  made  by  defendant,  and 
offered  in  evidence  by  the  plaintiff. 

Appeal  from  a  judgment  dismissing  the  complaint. 

Tbis  action  was  begun  February  16,  1893,  to  compel  the  de- 
fendant to  assign  to  the  plaintiff  two  letters  patent,  No.  486,789 
and  No.  486,809,  issued  by  the  United  States  to  the  defendant 
February  22.  1892,  for  "certain  improvements  in  conveyers,"  to 
compel  the  defendant  to  account  for  the  rents  and  profits  received 
under  said  letters,  perpetually  to  enjoin  defendant  from  incumber- 
ing or  assigning  said  letters,  and  for  the  recovery  of  damages. 
October  20,  1888,  the  plaintiff  was  incorporated  with  a  capital 
stock  of  $20,000,  under  the  statutes  of  this  state,  by  Charles  W. 
Hunt,  John  Allen,  Charles  C.  King,  George  Martin  Luther,  and 
George  W.  McCaslin,  for  the  purpose  of  manufacturing  chain  con- 
veyers for  conveying  coal,  grain,  and  suc6  articlea  December  8, 
1885,  letters  patent  No.^  331,961  were  igranted  by  the  United 
States  to  William  Griesser  for  a  new  ana  useful  conveyer ;  Au- 
gust 7,  1888,  letters  patenl  No.  387,241  were  granted  to  George 
W.  McCaslin  for  an  improved  conveyer;  August  20,  1889,  letters 
patent  No.  409,330  and  409,612  were  granted  to  George  W.  Mc- 
Caslin for  improved  conveyers, — which  four  patents  were  assigned 
to  the  plaintitt.  October  27,  1888,  the  persons  who  organized  the 
corporation  entered  into  a  contract,  of  which  the  following  is  a 
copy: 

**For  and  in  consideration  of  one  dollar,  each  to  the  other  of  us 
in  hand  paid,  and  m  consideration  also  of  the  sum  of  one  dollar 
to  each  6l  us  paid  by  the  McCaslin  Machine  Company,  we  do 
hereby  severally  agree  that  if  we,  or  either  of  us,  shalf  (during 
the  time  we  shall  be  interested  as  stockholders,  trustees,  officers, 
or  employes  of  the  McCaslin  Machine  Company)  invent  or  dis- 
cover any  improvement  upon  or  new  method  of  making  any  ma- 
chine or  machinery  relating  to  or  to  be  used  in  making  the  chain 
conveyer  now  owned  and  used  by  said  company,  or  any  other 
machinery  manufactured  or  to  be  manufactured  by  said  com- 
pany, that  we  will  at  once  assign  the  invention  or  discovery,  and 
any  application  for  patents,  and  anv  patents  issued  thereon  to  said 
company.     Dated  October  27,  1888."  ' 

Upon  the  organization  of  the  corporation  the  defendant  became 
and  remained  a  shareholder  therein  until  January,  1891,  and  was 
employed  as  its  general  manager  from  the  date  of  its  orofanization 
until  ilhj  19,  1891,  when  he  resigned.  November  22, 1892,  letters 
patent  IJo.  486,7b9*were  issued  by  the  United  States  to  the  de^ 
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fendant  upon  his  application  for  "  certain  improvements  in  convey- 
ers," and  on  the  same  day  (November  22,  1892")  letters  patent  Na 
486,809  were  issued  by  the  United  States  to  tne  defendant  upon 
his  application  for  "certain  in^provements  in  oonveyera" 
It  is  alleged  in  the  complaint  that  the  inventions  secured  by  these 
letters  were  devised  and  made  by  the  defendant  while  he  was  a 
stockholder  and  employe  of  the  plaintiflF,  and  that  they,  and  all 
the  rights  secured  by  tne  letters  belonged  to  the  plaintiflE.  The 
defendant  denies  this  allegation  in  his  answer,  and  alleges  that  the 
inventions  secured  by  the  letters  were  made  after  he  ceased  to  be 
a  shareholder,  in  and  an  emplojre  of  the  plaintiflE.  February  11, 
1893,  the  defendant  assigned  two  letters  patent  to  Bobert  McCas- 
lin  in  consideration  of  $2,000,  which  was  recorded  in  the  United 
States  patent  oflSce  May  19,  1893,  who  in  May,  1893.  assigned 
said  letters  patent  to  the  McCaslin  Conveyer  and  Trust  Company, 
of  Cleveland,  Ohio. 

Antonio  Knauth^  for  app'lt ;  Thomas  Ewing^  Jr.,  for  resp't 

FoLLETT,  J. — The  important  issues  of  fact  contested  before  the 
special  term  were  (1)  wnether  the  inventions  described  in  the  let- 
ters were  made  by  defendant  while  in  plaintiflPs  service;  (2) 
whether  the  inventions  were  an  **  improvement  upon,  or  new 
method  of  making,  any  machine  or  machinery  relating  to  or  to  be 
used  in  making  the  chain  conveyer  now  owned  and  used  by  said 
company,  or  anv  other  machinery  manufactured  or  to  be  manu- 
factured by  said  company,"  and  so  within  the  terms  of  the  con- 
tract Both  of  these  issues  were  found  in  favor  of  the  defendant^ 
and,  if  they  were  well  found,  that  is'  an  end  of  the  case,  unless 
errors  were  committed  in  the  reception  or  rejection  of  eyidenca 
To  make  a  case  against  the  defendant  it  was  necessary  to  establish 
that,  while  in  the  plaintiflf's  service,  he  so  far  developed  the  inven- 
tions subsequently  patented  that  they  were  substantially  perfected. 
While  it  was  not  necessary  to  show  that  all  of  the  minute  details 
had  been  worked  out,  it  was  necessary  to  show  that  the  subse- 
quent claims  made  by  the  defendant  and  recognized  as  new  and 
patentable  by  the  patent  office,  could  have  been  readily  under- 
stood and  applied.  An  imperfect  invention,  resting  in  theory, — 
a  mere  conception,  and  no  so  far  perfected  as  to  be  patentable,— 
which  the  cfefendant  subsequently  perfectad,  is  not  embraced 
within  the  contract  Beed  v.  Gutter,  1  Story,  590 ;  Fed.  Caa  Na 
11,645  ;  Christie  v.  Seybold,  6  U  S.  App.  520 ;  5  C.  C.  A.  33  ;  56 
Fed.  69.  While  the  defendant  was  in  the  employment  of  the 
plaintiflf  he  made  a  drawing  representing  certain  proposed  im- 
provements to  conveyers,  which,  on  the  trial  of  this  action,  was 
introduced  in  evidence  by  the  plaintiflE  for  the  purpose  of  showing 
the  identity  of  the  improvements  shown  by  the  drawing  and  those 
patented  under  the  lettera  For  the  purpose  of  making  it  plain 
that  the  improvements  described  in  the  arawing  and  those  subse- 
quently patented  were  substantially  the  same  in  principle,  the 
plaintiflF  called  an  expert,  and  proposed  to  show  bv  nim  wherein 
the  improvements  described  in  the  drawing  ana  in  the  claim 
upon  which  the  patents  were  issued  were  alike.     To  this  the  de- 
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fendant  objected,  and  the  obiection  was  sustained,  and  an  excep- 
tion taken.  The  court  ruled  that  it  would  not  permit  an  expert 
to  testify  as  to  what  the  sketch  indicated.  In  this,  we  think,  the 
court  erred.  It  is  competent  to  permit  mechanical  experts  to  de- 
scribd  the  differences  and  similarities  of  inventions  shown  by  dif* 
ferent  drawings,  claims  and  models.  This  rule  is  so  well  settled 
that  it  does  not  require  the  citation  of  many  authorities.  Bischoff 
V.  Wethered,  9  Wall  812 ;  Spi-ing  Go.  v.  Edgar,  99  U.  S.  645 ; 
Alien  V.  Blunt,  3  Story,  742,  Fed.  Cas.  No.  216.  Of  course,  cases 
may  arise  so  simple  in  their  character  that  the  testimony  of  ex- 
perts may  not  be  required  to  make  the  similarities  and  differences 
between  various  patents,  claims,  and  drawings  plain  to  the  mind 
*  of  a  judge  or  jury  ;  but  this,  we  think,  was  not  such  a  case,  and 
that  the  court  erred  in  rejecting  this  class  of  evidence. 

The  judgment  and  order  should  be  reversed,  with  costs  to  the  . 
plaintiff  to  abide  the  event.  By  the  reversal  of  the  judgment  it 
becomes  unnecessary  to  consider  the  appeal  from  the  order  deny- 
ing a  motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  which  falls  with  the  reversal,  and  neither  party  has  any 
farther  interest  in  it,  or  the  appeal  therefrom,  except  the  costs 
which  might  be  awarded,  and  would  not  exceed  $20  and  disburse- 
ments ;  and  tlie  ordef  is  set  aside,  without  costs  to  either  party. 

All  concur.  • 

National  Park  Bank  op  New  York,  Resp't,  v.  Eldred  Bank, 

App'lt 

(Supreme  Court,  General  Term,  First  Department,  FUed  November  15,  1895,) 
Monet  had  and  rscbivbd—Raisbd  dbaft. 

Where  money  is  paid  upon  a  raised  draft  without  any  negligence  upon 

the  part  of  the  person  paying  the  same,  it  can  be  recoyered  ^k  from  the 

party  to  whom  it  was  paid. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

H.  D.  Murray^  for  prflE ;  H,  Aaron,  for  deft 

Van  Brunt,  P.  J. — Upon  the  trial  of  this  action,  the  counsel 
agreed  upon  the  following  facts :  On  the  7th  of  July,  1885,  a 
person  calling  himself  Frank  Saxton  purchased  from  the  First 
National  Bank  of  Wallingford,  Conn.,  a  draft  whereby  First 
National  Bank  of  Wallingford  requested  the  plaintiff  to  pay  to 
the  order  of  Saxton  the  sum  of  eight  dollars.  The  defendant 
is  a  bank  located  and  carrjring  on  business  in  the  town  of  Eldred, 
in  the  state  of  Pennsjlvama  On  the  15th  of  July,  1885,  a  man 
who  represented  himself  to  be  Frank  Saxton  came  to  the  defend- 
ant's bank,  and  presented  the  draft  above,  mentioned,  with  the 
request  that  the  aefendant  collect  the  same  for  him.  When  the 
draft  was  thus  presented  to  the  defendant,  it  had  been  fraudulently 
altered  or  raised  by  changing  the  amount,  both  as  to  words  and 
figures,  from  $8  to  $1,800.  In  all  other  respects  the  draft  was 
anchanged,  and  was  in  the  same  form  as  originally  drawn.  The 
St.  Bep.,  Vol.  LXX.        63 
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defendant  received  the  draft  for  collection,  and  gave  said  Saxton 
a  receipt  for  the  same.  Saxton  then  indorsed  the  draft  in  blank, 
and  on  the  same  day  the  defendant  indorsed  the  said  draft  as 
follows : 

"  Pay  S.  G.  Nelson,  cashier,  or  order,  for  collection  for  account 
of  the  Eldred  Bank,  Eldred,  Pa.         R  O.  Heasley,  Cashier." 

S.  G.  Nelson  was  the  cashier'of  the  Seaboard  Bank.  The  draft 
was  then  forwarded  to  the  Seaboard  Bank,  which  it  reached  on 
July  16th.  On  the  following  day  it  was  presented  bv  the  Sea- 
board Bank  to  the  plaintiff  for  payment,  and  was  paid.  On  the 
18th  of  July,  1885.  the  defendant  was  informed  by  the  Seaboard 
Bank  that  the  nlaintiff  had  paid  the  sum  of  $1,800  on  said  draft, 
and  on  the  25tn  of  July,  1885,  the  defendant  paid  the  sum  of 
$1,800  to  Frank  Saxton,  so  called,  after  deducting  a  small  fee  for 
collection.  On  the  15th  of  August,  1885,  the  plaintiff  learned  for 
the  first  time  from  the  First  National  Bank  of  Wallingford  thrft 
the  draft  had  been  altered  as  to  the  amount,  from  $8  to  $1,800, 
and  on  the  same  day,  and  immediately  upon  receiving  said  in- 
formation, the  plaintiff  notified  the  Seaooard  Bank  and  the 
defendant  of  the  fact,  and  demanded  the  repayment  of  the 
difference  between  $1,800  and  $8,  the  genuine  amount  of  said 
draft,  together  with  interest  This  request  was  refused,  and  this 
action  was  brought  to  recover  said  amount 

It  is  to  be  observed  that  the  plaintiff  brought  an  action  against 
the  Seaboard  Bank  to  recover  the  amount  paid  upon  the  same 
draft  which  is  now  sued  upon,  and  was  defeated  in  that  action, 
because  the  Seaboard  Bank  was  merely  the  agent  of  the  Eldred 
Bank  for  the  purposes  of  collection,  and  that  they  had  paid  over 
the  proceeds  to  their  principal,  such  agency  appearing  upon  the 
paper  itself.  In  the  case  at  bar,  however,  the  draft  in  question 
was  indorsed  absolutely  to  the  Eldred  Bank,  and  they  directed  its 
collection  for  their  account,  thereby  assuming  the  place  of  princi- 
pal as  far  as  the  plaintiff  was  concerned.  If  they  were  acting  as 
collecting  agents  onljr,  as  they  now  claim,  such  agency  was  not 
disclosed  to  the  plaintiff  at  the  time  of  the  transaction,  and  it  had 
the  right  to  rely  upon  the  responsibility  of  the  defendant,  as  owner 
of  the  draft,  in  payment  of  the  same.  Such  being  the  relation  of 
the  parties,  the  distinction  between  the  case  at  bar  and  that  of  the 
present  plaintiff  against  the  Seaboard  Bank  seems  to  be  apparent 
In  the  case  of  the  Seaboard  Bank,  as  has  already  been  oWrved^ 
the  agency  was  disclosed.  In  the  case  of  the  defendant  it  was  not 
In  the  presentation  of  the  draft  for  collection,  the  defendant  repre- 
sented itself  to  be  the  owner  of  the  draft,  and  the  payment  was 
made  by  the  plaintiff  under  those  circumstances.  It  does  not 
seem  to  need  the  citation  of  authorities  to  show  that,  where  money 
is  paid  upon  a  raised  draft  without  any  negligence  upon  the  part 
of  the  person  paying  the  same,  it  can  be  recovered  back  from  the 
party  to  whom  it  was  paid. 

The  exceptions  should  be  overruled,  and  judgment  ordered 
upon  the  verdict,  with  costs  of  the  court  below  and  of  this  appli- 
cation.    All  concur. 
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JoH|f  R  Anderson,  Resp%  v.  William  H.  Hoople,  Im- 
pleaded, eta,  App'lL 

(N&u)  T(yrk  City  CkmH,  General  Ihrm,  Filed  October  S9, 1896,) 

BviDKNCB— Conclusion. 

Where  the  issue  is  as  to  whether  an  order,  naming  a  corporation  as  the 
payee,  was  in  fact  made  to  the  witness,  it  is  error  to  permit  the  witness  to 
testify  tliat  he  transacted  the  business  in  liis  own  individual  capacity. 

Appeal  from  a  judgment  in  favor  of  plaintifiL 
George  M.  Brooks^  for  app'It ;  Menken  Bros.^  for  resp't 

McCarthy,  J. — The  objections  made  by  appellant  to  conversa- 
tions had  by  plaintiff  with  the  defendant's  cotrustees  in  regard  to 
the  matter  of  their  joint  liability  are  untenable,  an4  the  trial  jus- 
tice properly  ruled  on  them. 

At  folio  77,  the  following  question  was  asked : 

"Q.  In  what  capacity  did  you  do  business  with  Mackintosh*  & 
Co./-?  (Counsel  for  defendant  W.  H.  Hoople  objected  to  the  ques- 
tion, as  incompetent,  immaterial,  and  irrelevant,  as  calling  for  a 
conclusion,  and  as  not  the  best  evidence.  Question  allowed.  De- 
fendant Hoople  excepted.)  A  It  was  individually.  My  corres- 
pondence with  them  was  individually,  and  my  dealings  with  them 
individually." 

This  was  error. 

At  the  close  of  the  plaintiff's  case,  the  trial  justice  was  asked  to 
dismiss  the  complaint,  and  also  to  direct  a  verdict  for  the  defend- 
ant, on  the  grounds :  First,  that  the  proofs  failed  to  show  any 
cause  of  action  in  favor  of  the  plaintiff,  John  R  Anderson,  against 
the  defendant  William  HL  Hoople;  second,'  that  the  proofs  failed 
to  sustain  the  allegations  of  the  complaint ;  third,  that  no  title  or 
ownership  in  the  plaintiff  to  the  order  set  forth  in  the  complaint 
had  been  shown ;  fourth,  that  no  title  or  ownership  in  the  plaint- 
iff to  the  order  received  in  evidence  had  been  shown, — which  was 
denied.'  This  was  also  error,  for,  from  a  careful  examination  of 
the  evidence  in  the  case,  it  is  clear  and  decisive  that  the  plaintiff 
failed  to  show  any  action  in  his  favor,  or  any  tittle  or  ownership 
to  either  the  order  set  forth  in  the  complaint  or  to  the  order  re- 
ceived in  evidence;  and  that,  if  there  was  any  right  of  action,  it 
was  in  favor  ot  the  corporation,  John  R  Anderson  Company, 
which  was  admitted  to  have  been  duly  incorporated  in  New  Jer- 
sey, but  doing  business  in  New  York.  There  is  no  evidence  of 
any  transfer  or  assignment  of  this  claim  by  the  corporation  to  the 
plaintiff  individually. 

The  judgment  is  therefore  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event 
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Fbederick  G.   Grofp,  as  Assignee,  etc.,  App'lt,  v.  Louisa  0. 
Friedline,  Besp\ 

{New  York  City  Court,  General  Term,  Filed  Oetober  29,  1896,) 

Pleading— Bet-off—Gbkbbal  assignee. 

In  an  action  by  a  general  assignee,  the  defendant  cannot  ofEset  a  note 
'  made  by  the  assignor,  whidi  fell  due  after  the  assignment  of  the  subject  of 
the  action  was  niade. 

Appeal  from  a  judgment  in  favor  of  defendant  upon  his  claim 
of  set-oflE. 

L.  R  Bunnell^  for  app*lt ;  Lippman  <k  Ruck^  lot  resp't 

McCarthy,  J. — The  plaintiff  brings  this  action  to  recover  of 
'the  defendant  the  amouuc  due  him,  as  assignee  of  Benedict  k 
Fowler,  for  goods  sold  and  delivered.  Upon  the  trial  the  defend- 
ent  withdrew  from  consideration  every  defense  except  an  alleged 
olaim  for  imperfect  goods,  goods  returned,  and  the  sum  of  $462, 
which  she  claimed  she  had  paid  the  plaintiff's  assignors  prior  to 
the  date  of  the  assignment  It  appears  from  the  evidence  that 
about  November  20,  1894,  H.  W.  Benedict,  one  of  the  plaintiflTs 
assignors,  obtained  from  W.  B.  Williams  his  promissory  note  for 
$462,  dated  November  20,  1894,  payable  to  the  order  of  Benedict 
4;  Fowler  two  mopths  after  said  date,  which  he  indorsed  in  the 
firm  name,  and  took  to  S.  A.  Friedline,  the  defendan*t  manager, 
and  asked  him  to  negotiate  the  sale  ol  the  same.  Mr.  Friedune 
took  thi&to  August  Kohn,  who,  upon  the  defendant's  guarantee- 
ing the  payment  of  the  note  at  its  maturity,  advanced  the  amount 
thereof.  The  note  was  not  paid  by  the  maker,  and  the  defendant 
paid  it  about  the  24th  day  of  January,  1895.  This  is  the  history 
of  the  transaction,  which  constitutes  the  basis  of  the  defendants 
counterclaim  of  $462,  and  the  right  of  set-off  against  the  demand 
of  the  plaintiff  herein. 

It  appears  in  the  "evidence  that  in  one  of  her  answers  herein  the 
defendant  made  this  note  the  basis  of  a  counterclaim  as  one  of 
her  defenses  to  the  cause  of  action  set  forth  in  the  complaint 
The  records  of  this  court  show  that  the  plaintiff  demurred  to  that 
defense  on  the  ground  that  it  was  insufl&cient  in  law  on  the  face 
thereof,  and  that  on  the  31st  day  of  January,  1895,  the  demurrer 
was  sustained.  It  is  clear  from  an  examination  of  the  evidence 
in  this  case  that  the'set-off  alleged  in  the  fifth  paragrapli  of  the 
defendant's  answer  is  founded  on  the  promissory  note.  Kespnd- 
ent's  counsel,  bv  his  brief,  admits  it,  but  contends  that  the  law  is 
not  as  claimed  by  the  appellant  It  is  also  admitted,  and  the  evi- 
dence shows,  that  this  note  was  not  due  and  payable  at  the  time 
of  the  making  of  the  general  assignment  herein,  but  long  after.  It 
is  well  settled,  however,  that  in  an  action  by  an  assignee  the  de- 
fendant cannot  offset  a  note  made  by  the  assignors,  which  fell  doe 
after  the  assignment  of  the  subject  of  the  action  was  made.  This 
defendant,  then,  had  no  right  to  o&et  this  note  a^inst  the  de- 
mand in  suit  An  allowance  to  a  party  by  way  of  omet  is  always 
founded  on  an  existing  demand  in  praesenti,  and  not  one  that  may 
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be  claimed  in  future.  Martin  y.  KunzmuUer, 87  N.  Y.  396;  Fey^a  v. 
Wickham.  185  N.  Y.  223,  228,  229 ;  47  St  Rep.  866 ;  Myers  v. 
Dam3,  22  N.  Y.  489.  The  caoe  of  Maa^  v.  Goodman,  2  Hik  275, 
cited  by  the  respon'lent,  is  not  the  law ;  nor  does  the  case  of 
Chance  v.  Isaacs,  5  Paiffe,  592,  aid  the  respondent,  for  both  of 
these  cases  are  overruled.  See  Martin  v.  AuntzmiUkr,  37  N.  Y. 
403,  404.     At  page  404,  Davis,  C.  J.,  says : 

"We  have* held  that  if  at  the  time  of  the  assignment,  the  de- 
fendant has  no  present  debt  due  and  payable  by  the  assignor,  he 
has  no  offset,  and  that  he  cannot  set  on  against  a  debt  due  and 
payable  by  him  to  the  assignor  a  debt  of  his  which  matures  after- 
•  wards," 

The  trial  judce  erred  in  permitting  this  offset  to  be  considered 
by  the  jury,  and  the  judgment  is*  therefore  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event    • 

All  concur. 


Joshua  Samuel  Pizh,  Eesp't^  v.  Elliott  L.  Butler,  Individual 
and  as  Treasurer  aud  Member,  etc.,  Impleaded,  eta,  App'lt. 

(Supreme  (hurt,  Oeneral  Term,  First  Department,  Filed  November  16, 1895.) 

CJoBPOKATioNs— Injunctions— DiRBCTOB. 

A  temporary  injuDction  will  be  granted  and  a  receiver  appointed,  in  an 
action  to  compel  a  director  to  account^for  liis  official  acts,  where  the  mov» 
iilg  papers  state  facts  showing  that  the  plaintiff  will  be  entitled  to  some 
portion  at  least  of  the  relief  demanded  in  the  complaint,  and  It  is  necessary 
to  preserve  the  existing  status  in  order  to  make. the  judgment  effectual. 

Appeal  from  an  order  granting  an  injunction  and  appointing  a 
receiver. 

Louis  V.  Booraemy  for  app'It;  Lorenzo  Ulloj  for  resp*t 

Per  Curiam. — The  plaintiff,  who  is  one  of  the  three  directors 
and  the  president  of  the  New  York  "Fur  Cutting  Company,  brought 
this  action  under  and  in  pursuance  of  the  provisions  of  subdivi- 
sions 1,  2,  5,  and  6  of  section  1781  of  the  Code;  his  authority  to 
bring  it  being  affirmed  by  section  1782  of  the  Code.  Gildersleeve 
V.  Lester,  68  Hun,  532;  52  St  Rep.  559.  The  relief  demanded  in 
the  complaint  js: 

(1)  That  the  defendant  Elliott  L.  Butler,  as  treasurer  and  direc- 
tor of  a  corporation,  be  compelled  to  account  for  his  official  con- 
duct in  the  mangement  and  disposition  of  the  funds  and  property 

.of  the  corporation. 

(2)  That  he  be  compelled  to  pay  the  corporation,  or  the  holders 
of  the  notes  signed  by  the  manager,  all  the  moneys  which,  in  vio- 
lation of  his  trust,  the  defendant  Butler  caused  to  be  made  pay- 
able by  the  corporation, 

(3)  That  the  alienation  of  the  property  of  the  corporation  made 
by  tne  defendant  Butler  by  pledging  the  same  for  his  own  use  and 
benefit  be  set  aside,  and  that  he  be  compelled  to  return  it,  and  to 
pay  alldamages  by  reason  of  such  alienation. 

(4)  That  he  be  restrained  from  collecting  any  part  of  the  insur- 
ance moneys  had  by  reason  of  the  burning  of  the  property  of  the 
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corporation,  or  from  paying  out  or  parting  with  any  of  its  prop- 
erty, securities,  or  assets  of  the  corporation,  or  from  in  any  way 
interfering  with  them  for  the  purpose  of  paying  to  himself  or  to 
his  firm,  Belt,  Butler  &  Co.,  the  amounts  claimed  to  be  owing  to 
them  by  tlie  corporation. 

(5)  That  a  receiver  be  appointed. 

The  Nev^  York  Fur  Cutting  Company  is  a  domestic  corporation, 
organized  in  May.  1894,  succeeded  to  the  business  of  a  similar 
company  having  the  same  name,  organized  under  the  laws  of  New 
Jersey.  Its  three  directors  were  the  plaintiff,  the  defendant  But- 
ler, and  Staats  M.  Sackett.  The  plaintiff  was  the  president, 
Butler  the  treasurer,  and  Sackett  the  general  manager-  Of  the  * 
capital  stock  of  $100,000  plaintiff  held  360  shares.  Belt,  Butler &. 
Co.  870,  the  defendant  170,  Saokett  70,  and  Thomas  J.  Hand  30. 
The^treasurer  Butler,  was  also  a  member  of  the  firm  of  Belt,  But- 
ler &  Co.  On  the  reorganization  of  the  company  its  capital  stock 
was  entirely  invested  in  its  plant,  and  in  contemplation  of  the  fact 
an  agreement  was  entered  into  by  which  the  firm  of  Belt,  Butler 
h  Co.  undertook  to  furnish,  by  loan  in  account  current,  during 
two  years  succeeding  the  19th  of  February,  1894,  all  the  neces- 
sary moneys  needed  for  the  management  of  the  defendant  corpora- 
tion, in  an  amount  not  less  than  $100,000.  This  agreement  also 
provided  that  the  defendant  Butler  should  have  the  general  super- 
vision of  the  corporation.  Ii^  December,  1894,  the  plaiiitifi  re- 
quested an  account  from  Butler,  together  with  an  inventory  of  the 
assets  of  the* corporation  and  the  stock  on  hand.  In  response  to  » 
this  request  he  made  a  statement,  but  it  did  not  prove  satisfactory 
to  the  plaintiff.  During  the  following  month  the  factory  of  the 
company  burned,  together  witli  all  of  its  contents;  the  -insurance 
policies  thereon  aggiegating  $16^,000.  Prior  thereto  the  defend- 
ant Butler  negotiated  certaii>  notes  which  he  had  procured  tlie 
manager  of  the  factory  of  the  corporation  to  sign.  They  were  in- 
dorsed by  the  firm  of  Belt,  Butler  &  Co.,  and  discounted.  He  al- 
so pledged  certain  property  consisting  of  furs  of  the  value  of  about 
$45,000.  No  authority  was  given  for  this  action  by  any  vote  or 
special  sanction  of  the  board  of  directors,  and  it  appears  from  the 
affidavits  of  the  plaintiff  and  his  codirector  Sackett  that  they  were 
not  informed  of  such  facts  until  shortly  prior  to  tl\e  commence- 
ment of  this  action.  Butler  also  pledged  the  claims  of  the  (cor- 
poration to  various  creditors,  under  its  policies  of  insurance,  which 
covered  its  plant  and  contents,  which  were  destroyed  by  fire;  and 
these  facts,  it  a])pears  from  the  affidavits  of  the  plaintiff  and  Sac-  , 
kett,  were  not  made  known  to  them  until  after  the  commence- 
ment of  this  action.  Complaint  is  -also  made  that  Butler  omitted 
to  sell  the  furs  so  pledged,  when  he  had  opportunities  to  dose,  at 
advantageous  prices,  although  urged  so  to  do  by  his  codirectors, 
and  that  they  were  pledged  and  alienated  as  security  for  loans. 

On  the  motion  for  an  appointment  of  a  receiver,  the  defendant 
Butler  contended  that  what  he  did  as  treasurer  was  justified  by 
the  agreement  entered  into  between  himself,  Sackett,  and  Belt, 
Butler  &  Co.  If  what  has  been  done  is  correctly  described  in  the 
affidavits  presente*!  on  \he  part  of  the  plaintiff,  on  this  motion,  we 
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are  notable  to  agree  with  the  contention  that  every  act  is  fully  justi- 
fied by  its  provisions.  But  in  some  important  respects  the  affida- 
vits are  in  conflict,  and  it  is  quite  apparent  from  their  reading  that 
the  result  of  a  trial  will  be  a  harmonious  and  connected  account  of 
all  the  transactions,  and  unaffected  by,  the  shading  whicb  the  inter- 
est of  the  parties  seem  to  have  given  to  the  affidavits,  on  the  one  or 
both  sides.  Because  of  that  fact  it  is  not  our  purpose  to  give  ex- 
pression to  any  views  which  may  possibly  affect  the  disposition 
to  be  made  of  the  ca'se  when  it  comes  on  for  trial  on  the  merits. 
But,  if  the  facts  be  substantially  as  stated  by  the  plaintiff  and  his 
co-director  Sackett,  is  is  apparent  that  the  plaintiff  will  be  entitled 
to  some  portion  of  the  relief,  at  least,  wnich  he  demands  in  the 
complaint.  And  to  make  the  judgment  effectual  it  is  apparently 
desirable,  if  not  absolutely  necessary,  to  preserve  the  present 
status,  and  to  that  end  the  granting  of  the  injunction  appears  to 
have  been  a  proper  exercise  of  the  discretion  vested  in  the  special 
term.  We  are  also  of  the  opinion  that  so  much  of  the  order  as 
appoints  a  temporary  receiver  should  not  be  interfered  with.  The 
power  of  the  court  to  make  the  appointment  cannot  be  doubted, 
and  under  its  direction  he  will  doubtless  so  act  as  to  protect*  and 
preserve  the  interests  of  all  the  parties  pending  the  final  determi- 
nation of  the  questions  involved  by  a  proper  judgment 

The  order  sliould  be  affirmed,  with  $10  costs  and  printing  dis- 
barsements. 

All  concuf.  

American  Aquol  and  PrRODENE  Paint   Company,  Resp% 
V.  John  W.  Smith,  Impleaded,  eta,  App'lt 

{Supreme  Court,  General  Term,  First  Department,  Filed  November  16^  1896.) 

1.  Judgment— Vacation. 

Where  the  rights  of  third  parties  have  not  intervened,  a  judgment 
against  a  person  not  summoned  will  be  vacated,  notwithstanding  an  un- 
authorized appearance  by  an  attorney.^ 

2,  8amb— Laches. 

Where  a  motion  to  vacate  such  judgment  is  made  as  soon  as  the  knowl- 
edge  of  its  existence  came  to  the  defendant,  Icuihee  cannot  be  imputed  to 
him. 

Appeal  *  from  an  order,  denying  a  motion  to  set  aside  and 
vacate  a  judgment 
J.  B,  Hands^  for  app'lt ;  A.  C  Smithy  for  resp\ 

Per  Curiam.  —  No  rights  of  third  parties  having  intervened, 
we  think  that  the  rule  that  the  appearance  of  an  attornev  must  be 
held  binding  does  not  necessarily  apply  to  this  case.  Upon  the 
facts,  then,  it  appearing  that  the  defendant  never  was  served  with 
the  summons,  and  that  he  states  that  he  was  not  a  partner,  and 
therefore  not  liable  to  the  plaintiflF,  a  judgment  against  him  would 
be  manifestly  unjust  It  appeared,  moreover,  that  the  motion 
was  made  as  soon  as  the  knowledge  of  the  existence  of*  the  judg- 
ment came  to  the  defendant,  and  wjb  do  not  see  how,  under  these 
-circumstances,  laches  can  be  imputed  to  him. 
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The  order  appealed  from  should  be  reversed,  with  $10  costs  and 

disbursements,  and  the  motion  granted,  with  $10  costs,  to  abide 

the  event  of  the  action. 
All  concur. 


BoBSRT  J.  Dean  et  al^  Besp'ts,  v.   August  Mabshall  el  ol, 

App'lls.         ^ 

{8upreme  Court,  General  Term,  Mret  Department,  Filed  Nbt)ember  16,  1895.) 

CONTRACT— OoNSTRuoTioN— Pinal  judgment. 

Where  the  plaintiff  and  defeDdant  stipulate  that,  if  plaintiff  should  be 
defeated  at  the  first  trial  of  the  action  oy  a  third  party  for  the  value  of 
liquor  in  which  defendant  had  an  interest,  on  the  merits,  defendant  could 
elect  to  pay  the  judgment  and  have  possession  of  tlie  brandy,  but»  if  he 
should  not  elect  to  do  so,  and  plaintiff  should  elect  to  appeal,  the  brandy 
should  be  sold,  and  the  proceeds  deposited  to  await  final  determination  of 
the  action,  and  that,  if  final  judgmenl  against  the  plaintiff  should  be  less 
than  a  certain  amount,  defendant  should  do  one  thing,  or,  if  more  than 
such  amount,  another  thing,  "  final  judgment"  means  the  final  settling  of 
the  rights  of  the  parties  to  the  action  beyond  all  appeal. 

Appeal  from  a  judgment  after  trial  without  a  jury. 

The  plaintiflfe  and  defendants,  both  being  interested  in  certain 
casks  of  brandy  stored  in  bonded  warehouse,  and  the  brandv 
being  also  claimed  by  the  First  National  Bank  of  Chicago,  which 
had  begun  a  suit  for  the  value  thereof  in  the  superjor  court,  the 
following  stipulation  was  entered  into: 

"  New  York  Supreme  Court 
^*  First  National  Bank,   Plaintiff,  vs.  R   J.  Dean  &  Company, 
Defendanta 

"  Stipulation. 

"Whereas,  R  J.  Dean  &  Company  and  Marshall,  Spellman  & 
Company  are  both  interested  in  the  result  of  the  above-entitled 
action,  and  are  also  interested  in  the  twenty  barrels  of  brandy  in- 
volved herein  should  not  be  forfeited  to  the  government  for  non- 
payment of  tax,  and  that  the  United  States  government  have 
threatened  to  forfeit  said  brandy  unless  said  tax  is  paid  immedi- 
ately; Now,  therefore,  in  consideration  of  the  foregoing  recital  and 
one  dollar  ($1)  in  hand  paid  by  each  of  the  parties  to  the  other,  it 
is  understood,  agreed,  and  promised  by  and  between  the  sub- 
scribers hereto  as  follows :  Fii-st.  That  Marahall,  Spellman  &  Co. 
will  pay  the  United  States  government  tax  on  the  twenty  barrels 
of  brandy  stored  with  R  J.  Dean  &  Co.,  in  bonded  warehouse, 
promptly  on  the  execution  of  this  agreement  Second.  That  in 
the  event  that  R  J.  Dean  &  Co.  are  defeated  at  the  first  trial  of 
this  action  on  its  merits,  then,  and  in  that  event,  Marshall,  Spell- 
man &  Co.  shall  have  the  election  to  pay  the  judgment,  and  have 
possession  of  the  brandy.  That  in  the  event  Marshall,  Spellman 
&  Co.  shall  not  elect  to  pay  said  judgment  and  take  said  prandy, 
and  R  J.  Dean  k  Co.  shall  elect  to  take  an  appeal,  that  then,  and 
in  that  event,  the  goods  shall  he  sold  on  joint  account  and  consent 
by  both  parties,  and   the  proceeds  thereof,  less  the  amount  paid 
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for  government  tax,  shall  be  deposited  in  some  trust  company, 
to  await  the  final  determination  of  the  action ;  and  the  amount 
of  said  government  tax  shall  be  repaid  to  Marshall,  Spellman  &  Co. 
That  in  the  event  that  the  final  judgment  against  R  J.  Dean  &  Co, 
shall  be  less  than  seventeen  hundred  and  fifty  dollars  ($1,750), 
that  Marshall,  Spellman  &  Ca^shall  pay  the  judgment,  and  take 
either  the  brandy  or  the  proceeds  That  in  the  event  that  final 
judgment  shall  be  more  than  seventeen  hundred  and  fifty  dollars 
($1,750),  and  Marshall,  Spellman  &  Co.  shall  elect  not  to  pay  said 
judgment  aforesaid,  that  then,  and  in  that  event,  R  J.  Dean  &  Co. 
shall  refund  the  tax  paid  by  Marshall,  Spellman  &  Co.,  and  Mar- 
shall, Spellman  &  Ca  ^hall  release  to  R  J .  Dean  &  Co.  and  assign 
all  their  right,  title,  and  interest  in  and  to  the  brandy,  and  the 
waVehouse  receipts  issued  by  R  J.  Dean  &  Co.  If  R  J.  Dean  & 
Ca  are  finally  successful  in  this  action,  that  then,  and  in  that 
event,  they  shall  deliver  to  Marshall,  Spellman  &  Co.  the  brandy 
upon  receipt  of  bond  of  indemnity  against  damage  by  reason  of 
the  outstanding  negotiable  receipts.  In  witness  whereof  we  have 
hereunto  set  our  seals  and  subscribed  our  names  this  sixth  day  of 
April,  189L  "  R  J.  Dean  &  Co.  [Seal] 

"  Marshall,  Spellman  &  Co.  [L.  S.] " 

The  action  in  the  superior  court  resulted  in  a  judgment  against 
Dean  &  Co.  for  the  sum  of  $1,742.35.  Defendants  did  not  elect 
to  pay  the  judgment  and  take  the  brandy,  but  paid  the  govern- 
ment tax  thereon,  and  sold  the  brandy,  and  after  deducting  from 
the  proceeds  the  amount  of  tax,  deposited  the  balance  in  a  trust 
company  to  the  joint  order  of  themselves  and  Dean  &  Co.  The 
plaintiflte  appealed  from  the  judgment  to  the  general  term,  and 
subsequently  to  the  couit  of  appeals,  in  both  of  which  tbe  judg- 
ment was  affirmed,  and  upon  the  remittitur  from  the  latter  court 
a  judgment  was  entered  for  $1,984.21.  The  plaintiflEs,  claiming 
that  the  judgment  entered  on  the  trial  of  the  action  was  the  "final 
judgment"  referred  to  in  the  stipulation,  which  was  for  less  than 
$1,750,  demanded  the  payment  of  one-half  of  the  counsel  fees  and 
expenses  of  the  trial  and  of  the  amount  of  the  original  judgment 
entered  thereafter.  The  defendants,  claiming  that  the  judgment 
entered  upon  the  remittitur  of  the  court  of  appeals  was  the  "final 
judgment"  referred  to  in  the  stipulation,  refused  to  pay  or  accede 
to  plaintiflfs'  demands.  Upon  the  trial  the  court  construed  the 
stipulation  in  accordance  with  the  plaintiffs'  contention,  and  ren- 
dered a  decision  upon  which  the  judgment  was  entered  from  which 
this  appeal  is  taken. 

Oibson  Putzel^  for  app'lts  ;  J.  W.  Boothby,  for  resp'ta 

O'Brien,  J.^— The  question  is,  what  is  the  meaning  of  the  term 
"final  judgment,"  as  used  in  the  stipulation?  The  Code  of  Civil 
Procedure  provides  for  two  forms  of  judgment,  one  interlocutory 
and  one  final ;  but,  as  the  action  in  the  superior  court  was  to  re- 
cover a  sum  of  money,  in  which  no  interlocutory  judgment  could 
be  entered,  it  is  evident  that  the  term  "final  judgment"  was  not 
St.  Rep.,  Vol.  LXX.        64 
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used  in  the  stipulation  to  distinguish  it  from  such  interlocutory 
judgment  The  term  is  susceptible  of  two  other  significations, — 
one,  which,  in  a  strict  legal  sense,  is*  its  true  meaning,  viz.:  a  deter- 
mination of  the  rights  of  the  parties  after  a  trial,  whether  such  is 
the  subject  of  review  or  not;  and  the  other,  its  colloquial  use  or 
signification,  which  makes  it  synopymous  with  "  decisive  "  or  a 
judgment  that  cannot  be  appealed  from,  and  which  is  perfectly 
conclusive  upon  the  matter  adjudicatal.  In  Kinney's  Law  Dic- 
tionary and  (glossary  (page  818)  a  final  judgment  is  defined  as : 

'*A  judgment  which  puts  an  end  to  ^n  action  by  declaring  that 
the  plaintiflE  either  has  or  has  not  entitled  himself  to  recover  a 
judgment  from  which  there  is  no  appeal."  .  • 

In  Abbott's  Law  Dictionary  (volume  1,  p.  497),  where  quota- 
tions from  cases  are  given,  showing  the  two  meaniugs^of  tbe  term, 
it  is  said,  in  speaking  of  "fiqal  adjudication,  decree,  judgment, 
order,  or  sentence  " : 

"These  expressions  may,  indeed,  signify  a  judicial  decision 
•which  is  superior  to  review ;  one  w^hich  conclusively  determines 
the  question  involved." 

And  in  Black's  Law  Dictionary  (page  493)  it  is  thus  defined: 

"A  judgment  which  puts  an  end  to  an  action  at  law  by  declar- 
ing thiit  the  plaintifiE  either  has  or  has  not  entitled  himself  to  re- 
cover the  remedy  he  sues  for.  3  Bl.  Comm.  398.  So  distinguished 
from  interlocutory  judgments,  which  merely  establish  the  right 
of  the  plaintiff  to  recover,  in  general  terms.  Id.  397.  A  judg- 
ment which  determines  a  particular  cause.  A  judgment  which 
cannot  be  appealed  from,  which  is  perfectly  conclusive  upon  the 
matter  adjudicated.  24  Pick.  300.  A  judgment  which  termin- 
ates all  litigation  on  the  same  right  The  term  'final  judgment' 
in  the  Judiciary  Act  of  1789.  §  25,- includes  both  species  of  judg- 
ments as  just  defined.  2  Pet  494;  1  Kent,  Comm.  316;  6  How. 
201,  209.  A  judgment  is  final  and  conclusive  between  the  parties 
when  rendered  on  a  verdict  on  the  merits,  not  onlv  as  to  the  facts 
actually  litigated  and  decided,  but  also  as  to  all  mcts  necessarily 
involved  in  the  issua" 

See,  also,  Bouv.  Law  Diet  p.  677. 

The  .question  is,  in  which  of  these  senses  was  the  term  used  in 
the  stipulation  ?  Does  it  mean  the  judgment  entered  after  the 
trial  of  the  superior  court  action,  or  a  judgment  finally  settling  the 
rights  of  the  parties  to  tliat  action  beyond  all  appeal  ?  From  a 
reading  of  the  stipulation  itself,  we  think  the  meaning  and  intent 
of  the  parties  clear.  It  will  be  noticed  that  in  the  clause  num- 
bered second  it  is  provided  that,  should  plaintiffs  be  defeated  in 
the  first  trial  of  the  action  on  its  merits,  then  defendants  should 
have  the  election  to  pay  the  judgment,  and  have  possession  of  the 
brandy ;  if  the  latter  should  not  so  elect,  then  the  goods  were  to 
be  sold  on  joint  account,  and  the  proceeds  deposited,  "trf await 
the  final  determination  of  the  action  " ;  and  this  language  is  fol- 
lowed by  the  clause  in  dispute,  which  provides  what  is  to  happen 
in  the  event  that  the  '*  final  judgment'  shall  be  more  or  less  than 
$1,750.  When  we  recall  that  express  provisimi  was  made  as  to 
what  was  to  hapj>en  in   the  event  of  the  first  trial  going  agoinst 
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the  plaintiflfs  on  the  merits,  it  is  made  apparent  that  the  term 
"final  judgment,."  as  subsequently  used,  is  synonymous  with  the 
expression  "  final  determination  of  the  action  "  employed  in  the 
preceding  clause.  If  this  latter  term  were  the  one  in  dispute,  we 
should  have  little  difficulty  in  reaching  the  conclusion  that  by  it 
was  meant  the  final  settling  of  the  rights  of  the  parties  to  the 
action  beyond  all  appeal.  We  think  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 
All  concur 


Henry  Miller,  App'lt,  v,  William  C.  Young,.  Resp*t 

.     (Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895,) 

Abatbhent  and  revival — What  actions  survive. 

An  action  for  diverting  water  of  a  spring  belonging  to  the  plaintiff  is 
an  action  for  injury  to  property  and  survives  against  defendant  s  personal 
rights.       * 

Appeal  from  an  order,  denying  a  motion  for  leave  to  continue 
an  action  in  the  name  of  Mary  L.  Young,  individually,  and  as 
executrix,  etc. 

J,  H,  Stevens^  for  app^lt ;  Welsey  Brown,  for  resp't 

Davy,  J. — This  action  was  brought  against  William  C.  Young 
to-restrain  him  from  diverting  and  obstructing  the  water  flowing 
from  a  certain  spring  belonging  to  the  plaintiS  and  depriving  him 
of  the  use  of  it  The  cause  was  partly  tried  at  a  special  term  of 
this  court  held  in  the  county  of  Alleghany  in  August,  1893.  The 
defendant  died  before  the  case  was  finaHy  submitted.  Thereafter 
a  motion  was  made  at  special  term,  in  May,  1894.  for  an  order  al- 
lowing the  action  to  be  revived  and  continued  against  Mary  L. 
Young  as  sole  exeoBtrix  of  the  last  wilj  and  testament  of  WiUiam 
C* Young,  deceased,  and  against  her  individually,  she  being  tlie 
sole  residuary  devisee  named  in  the  testator*s  will.  The  motion 
was  denied,  and  the  appellant  appeals  from  that  order. 

The  plaintiff,  in  his  complaint,  asks  a  judgment  that  the  defend- 
ant be  restrained  ffom  diverting  the  water  from  the  spring,,  and 
that  it  be  restored  to  its  former  condition,  and  that  he  oe  allowed 
$1,000  damages.  The  defendant  contends  that  the  action  was 
clearly  personal  to  William  C.  Young,  and  that  it  abated  upon  his 
death,  and  could  not  be  revived  as;ainst  his  personal  representa- 
tives. Johnson  v.  Elwood,  82  N.  Y.  862,  relied  upon  by  the 
learned  counsel  for  the  respondent,  has  no  application  to  this  case. 
In  that  proceeding  the  injunction  was  dissolved,  by  stipulation, 
upon  the  termination  of  another  suit  involving  the  title  to  the 
premises.  Judgment  of  discontinuance  was  entered,  and  an  order 
of  reference  was  granted  to  compute  the  amount  of  damages  upon 
the  undertaking.  It  was  held  that  the  undertaking  provided  for 
the  payment  of  damagas  in  the  event,  only,  that  the  conrt  shall 
finally  decide  that  the  plaintiff  was  not  entitled  to  the  injunction. 
The  court  held  that  tnere  had  been  no  breach  of  the  condition  of 
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the  undertaking  in  this  respect,  and  that  there  had  been  no  final 
determination  which  warranted  the  court  in  ordering  a  reference  to 
compute  the  amount  of  damages  ;  that' the  discontinuance  of  the 
action  by  stipulation  was  not  equivalent  to  a  final  decision  of  the 
court 

The  rule  of  common  law  was  that  actions  of  tort  died  with  the 
person  by  or  to  whom  the  wrong  was  done.      The  Revised   Stat- 
utes, however,  have  created  a  great  change  in  reference  to  actions 
for  tortious  injuries  to  property  which  did  not  survive  under  the 
common  law.     The  rule  which  must  guide  us  in  this  case,  in  de- 
terming  whether  the  motion  for  substutition  should  be  granted  or 
not,  is  found  in  3  Rev.  St.  (6th  ed.Vpp.  447,  448,  §§  1,  2.  Section 
1  provides  that  actions  for  wrong  aone  to  the  property  rights  or 
interests  of  another,  for   which  an  action  might  be  maintained 
against  the  wrongdoer,  such  action  may  be  brought  l3y  the  person 
injured,  or,  after  his  death,    by  his  executors  or  administratora, 
against  such  wrongdoer,  in  the  same  manner  and  with  the  like  ef- 
fect, in  all  respects,  as  actions  founded  upon  contract*     Section  2 
provides  that  the  preceding  section  shall  not  extend  to  actions  for 
slander,  for  libel,  or  to  actions  for  assault  and  battery,  or  false  im- 
prisonment, or  to  actions  on  the  case  for  injuries  to  the  person  of 
the  plaintiff,  or  to  the  person  of  the  testator  or  intestate  of  a^y 
executor  or  administrator.     In  the  case  of  Cregin  v.  Railroad  Co., 
83  N.  Y.  596,  Judge  Finch  says : 

*'The  question  whether  tbe  cause  of  action  survived  came  before 
us  on  appeal.     75  N.  Y.  192.    Its  answer  involved  a  construction 
of  the  statute  relating  to  suits  by  and  against  executors  and  ^' 
ministrators. .    3  Rev.  St  (6th  ed.^  pp.  447,  448,  §§  1  and  %    ^.^ 
held  that  it  preserved  the  right  oi  action  for  tortious  injuria     ^ 
fecting  pecuniary  rights  of  interests,  and  by  which  the  estate  ^^ 
the  deceased  was  diminished,  excepting,  of  course,  the  wrongs  ^^' 
ferred  to  in  section  2,  and  particularly  named."  , 

In  Drake  v.  Grant,  22  St;.  Rep.  502,  it  was  ftld  that,  under  tae 
Revised  Statutes,  an  action  for  wrong  done  the  property  rights,  ^^ 
interests  of  another,  for  which  an  action  might  be  maintfl'^^.i 
against  the  wrongdoer,  can  be  maintained,  after  his  d^^»"; 
against  his  executors  or  administrators,  in  the.same  manner  01)^ 
with  like  effect,  in  all  respects,  as  suits  founded  upon  contro^^ 

This  is  clearly  an  action  for  injury  to  property.     The  divers;   ^ 
of  the  water  from  the  natural  spring  and  channel,  and  deprivi?^* 
the  plaintiff  of  the  use  of  it,  was  an  injury  to  his  land,  whicf^ 
would  depreciate  its  value.  It  is  true  that  more  or  less  controvei^p. 
has  arisen  in  the  courts  relative  to  the  words  "property  right  or 
interest,"  as  used  in  the  first  section  of  said  statute.  But  there  can 
be  no  question  but  that  property  may  consist  of  land.     In  the 
broad  sense,  property  may  be  considered  any  thing  or  things  auV 
ject  to  ownership,  aad  any  thing  that   may  be  possessed  and  en. 
joyed.  Any  obstruction,  therefore,  to  the  natural  flow  of  the  v^V^^ 
from  the  plaintiffs  spring  is  an  injury  to  his  propeity,  for  vrV\^ 
he  has  a  rigb.t  of  action. 

Judge  Rapallo,  in  Cregin  v.  Railroad  Co.^  75  N.  Y.  19'^  iis- 
cussing  this  subject,  said  : 
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**Tbe  rights  and  interests  for  tortious  injuries,  to  which  the^stat- 
nte  preserves  the  right  of  action,  have  frequently  been  considered 
It  is  generally  conceded  that  they  must  be  pecuniary  rights  or  in- 
terests, by  injuries  to  which  the  estate  of  the  deceased  is  dimin- 
ished" 

Construing  the  statute  according  to  its  plain  meaning,  as  inter- 
preted by  the  courts,  there  can  be  no  question  but  that  the  plaintiff 
is  entitled  to  have  this  action  revived  and  continued  against  tne 
executrix  for  the  wrong  done  to  hia  property  rights  and  interests 
by  William  C.  Young,  deceased. 

The  order  of  the  special  term,  therefore,  must  be  reversed,  and 
the  motion  for  substitution  granted,  with  costs  against  the  respon- 
dent    All  concur.  % 

Order- reversed.  ^ 

Frederick  Zinkb,  Besp*t,  v.  The  Estate  op  Elizabeth  Zinke, 
Deceased,  App*lt. 

(Supreme  Courts  OeneitU  Term,  Fifth  Department,  Filed  October  16,  1896,) 

1.  Pbikcipal  AND  AGENT— Proof. 

Agency  may  be  established  by  acts,  declarations  and  conduct  of  the 
prlndpaf  and  agent,  and  it  may  also  be  inferred  from  circumstances. 

2.  Sams— Husband  AND  WIFE. 

If  a  married  woman  authorizes  her  husband  to  look  after  her  separate 
estate,  and  he  advances  money  for  making  improvements  upon  her  prop- 
erty and  in  paying  her  debts,  he  should  he  reimbursed  out  of  her  estate, 
the  same  as  her  other  creditors. 

S.  WrrNESs— Section  829  of  the  Code. 

Testimony  by  a  claimant  in  an  action  against  decedent's  estate,  that  he 
paid  certain  debts  of  decedent's  while  acting  as  her  agent,  does  not  relate 
to  personal  transactions  ivith  decedent. 

Appeal  from  a  judgment,  entered  upon  the  report  of  a  referee 
in  favor  of  the  claimant 

Willtam  A.  Douglass^  for  app'lt ;   Charles  Daniels,  for  resp't 

Davy,  J. — This*  was  a  reference,  under  the  statute,  of  a  dis- 
puted claim  against  the  estate  of  Elizabeth  Zink,  deceased,  who 
was  the  wife  of  the  respondent.  His  claim  is  for  money  expended 
during  the  years  1888.  1889,  and  1890,  upon  the  separate  estate 
of  his  deceased  wife,  amounting  in  the  aggregate  to  $2,066.72, 
from  which  sum  a  credit  was  allowed  of  $800  for  rent  for  the  use 
of  his  wife's  premises,  leaving  a  balance  of  $1,266.72,  over  and 
above  the  admitted  offset  for  rent  The  claim  was  disputed  by 
iihe  executor,  and,  by  an  agreement  in  writing,  under  the  statute, 
the  majiter  was  referred  to  a  referee  to  hear  and  determine  the 
same,  who,  after  taking  all  the  testimony  that  was  offered  by  the 
respKBCtive  parties,  reported  in  favor  of  the  respondent  for  $1,025.- 
21,  including  interest.  Jugment  was  entered  for  that  sum  on  the 
report  of  the  referee,  in  the  clerk's  office  in  Erie  county,  and  from 
thlit  judgment  the  executor  has  appealed  to  this  court." 

It  appears  from  the  evidence  that  in  1888  the  testatrix  com- 
menced the  erection  of  a  brick  building  on  East  Genesee  street, 
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in  the  city  of  BuflEalo,  under  a  contract  witb  Jacob  Jaeckle  &  Co. 
for  $4,455.  The  contractors  did  not  quite  complete  the  building, 
and  the  testatrix  had  no  money  to  pay  for  additional  services  and 
materials.  •  The  respondent,  who  acte^  as  her  agent,  paid  for  the 
same,  including  the  interest  on  certain  mortgages  upon  the  prop- 
erty of  the  testatrix,  the  taxes  upon  her  real  estate,  the  insurance 
upon  her  building,  and  also  a  promissorv  ;iote  given  by  her. 

There  can  be  no  question  but  what  t&e  testatrixhad  the  power 
to  employ  her  husband  to  act  as  her  agent  in  matters  pertaining  to 
her  separate  business,  and  the  right  to  reimburse  him  for  all 
moneys  expended  by  him  for  the  benefit  of  her  estate.  It  is 
claimed,  however,  that  the  respondent's  authority  to  a6t  for  his 
wife  is  not  established  by  the  evidence,  unless  it  can  be  inferred 
from  his  testimony.  The  language  of  section  829  of  the  Code  of 
Civil  Procedure  prohibits  the  respondent  from  testifying  to  any 

Sersonaf  transactions  or  communications  between  himself  and  his 
eceased  wife  ;  but  this  section  does  not  prohibit  him  from  testi- 
fying to  extraneous  facts.  If  the  authority  to  act  as  her  agent 
rested  solely  upon  the  inference  drawn  from  the  character  and 
nature  of  his  testimony,  then  the  evidence  would  fall  short  of  es- 
tablishing such  agency,  because  it  must  be  shown  by  testimony 
other  than  his  own.  As  bearing  upon  this  point,  it  is  proper  to 
take  into  consideration  her  statements  to  parties  who  presented 
their  bills  for  payment  She  frequently  refused  to  pay  them,  on 
the  ground  that  she  did  not  have  the  money,  and  referred  them 
to  her  husband,  who  afterwards  paid  them.  These  voluntary 
statements  upon  her  part  tended  to  show  that  he  was  acting  as 
her  agent,  and  authorized  to  pay  her  bills. 

The  question  of  agency  may  be  established  by  acts,  declara- 
tions, and  conduct  of  the  principal  and  agent,  and  it  may  also  be 
inferred  from  circunastances.  The  manner  in  which  a  party  treats 
one  who  apparently  acts  as  his  agent,  and  holds  him  up  before 
third  parties,  will,  in  many  cases,  be  sufficient  to  establish  an 
agency.  As  was  remarked  by  Judge  Earl,  in  Ackley  v.  Wester- 
velij  86  N.  Y.  448,  there  can  be  no  reason  why  a  contract  im- 
plied by  law  inferred  from  the  circumstances  should  not  be  just 
as  eflfectual  to  bind  a  married  woman  as  one  expressly  created. 
"  It  is  no  longer  open  to  dispute  in  this  state  that  a  married  wo- 
man, although  she  carries  on  no  business  on  her  own  account,  and 
has  no  separate  estate  is  liable,  like  a  feme  sole^  for  debts  con- 
tracted in  the  purchase  or  leasing  of  real  estate  or  other  property.'* 
Under  the  present  laws  of  this  state,  a  married  woman  is  com- 
pletely emancipated  from  the  marital  relations,  so  far  as  concerns 
her  separate  property,  and  the  tendency  of  the  judicial  decisions 
is  to  make  her  more  independent  in  herproperty  relation,*  and  to 
hold  her  more  strictly  to  ner  contracts.  TTie  law  not  only  now  eives 
her  the  right  to  hold  and  enjoy  a  separate  estate  from  her  husband 
but  to  carry  on  a  separate  business  and  she  can  manage  her  estate  and 
carry  on  her  separate  business,  personally  or  through  such  ageucy 
ns  she  may  elect,  and  for  that  purposeshe  may  appoint  her  hus- 
band. There  can  be  no  good  reason  why,  if  a  married  woman 
uathorizes  her  husband  to  look  after  her  separate  estate,   and  he 
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advances  money  for  making  improvements  upon  her  property, 
and  in  paying  her  debts,  he  should  not  be  reimoursed  out  of  her 
estate,  the  same  as  her  other  creditors.  Such  a  contract,  at 
common  law,  was  held  good,  if  made  by  a  trustee  for  the  wife's 
benefit,  and  it  ought  to  be  sustained  in  equity,  when  made  be- 
tween husband  and  wife,  under  our  statute.  The  provisions  of 
the  statute  providing  for  references  of  claims  against  the  estate  of 
deceased  persons  are  so  broad  as  to  include  claims  l^gal  and  equita- 
ble. 3  Rev.  St  (6th  ed.)  p.  96,  §§  46,  47 ;  Skidmore  v.  Post,  82 
Hun,  54. 

The  respondent's  case  is  within  the  general  rule  of  equity.  A 
portion  of  the  improvements  that  were  made  upon  the  testatrix's 
separate  estate  were  paid  for  by  him  at  the  request  and  approval 
of  his  deceased  wife.  The  advances  were  clearly  for  the  benefit 
of  her  real  estate.  They  increased  its  value,  and  were  perma- 
nently beneficial  to  it  Judge  Danforth,  in  discussing  this  point 
in  Nod  V.  Kinney,  106  N.  Y.  78;  8  St  Rep.  575,  says: 

'*  The  respondent  proved  that  his  wife  was  the  principal,  and 
that  he  was  her  agent  The  bills  which  the  respondent  paid  were 
for  improvements  to  her  real  estate.  It  would  oe  unjust  to  per- 
mit the  estate  to'  escape  paving  for  these  improvements  simply 
because  the  debts  were  paid  by  the  testator's  husband." 

The  referee  had  power  to  consider  the  respondent's  cleyms,  even 
though  they  were  of  an  equitable  natura  The  right  of  the  hus- 
band to  maintain  an  action  in  equity  to  recover  for  money  paid 
out  for  his  wife  was  sanctioned  by  the  house  of  lords  in  Bulkr  v. 
BuHer,  14  Q,  B.  Div.  831.  It  was  held  that  loans  made  and 
money  paid  by  the  husband  for  his  wife  constituted  a  right  of  ac- 
tion in  his  favor,  in  equity,  against  her,  and  her  separate  estate 
was  held  liable  to  hioL.  The  decision  was  affirmed  on  appeal. 
16  Q.  B.  Div.  374.  The  court  held  that  in  whatever  the  wife 
undertook  to  do  in  regard  to  her  separate  estate  she  was  a  feme 
5ofe,  and  that  her  husband  had  a  remedy  against  her  in  the  court 
of  chancery.  The  case  of  Smith  v.  Smitli,  125  N.  Y.  225;  34  St 
Rep.  857,  was  an  action  brought  by  the  husband  against  his  wife  to 
compel  her  to  convey  to  him  certain  real  estate  of  which  she  held 
the  title,  or  to  have  a  lien  in  his  favor  declared  thereon  for  ex- 

E3nses  made  for  erecting  a  building  upon  the  premises  with  her 
nowledge  and  consent     The  court  held  that  he  was  entitled  to 
a  lien  for  the  amount  expended. 

^  The  lealrned  counsel  for  the  appellant  contends  that  the  objec- 
tions to  ihQ  evidence  given  by  the  respondent,  that  he  paid  for  the 
plans  for  the  Geneseef  street  building,  and  for  papering  the  rooms, 
and  interest  on  the  savings-bank  mortgages,  and  the  taxes,  and 
the  money  from  which  he  made  these  payments  was  earned  in  his 
business,  should  have  been  sustained,  on  the  ground  of  its  incom- 
petency, under  section  829  of  the  Code  of  Civil  Procedure.  I  do 
not  agree  with  the  learned  counsel  in  his  contention  upon  this 
point,  as  he  did  not  refer  to  any  personal  transactions  with  the 
deceased.  The  payment  of  the  bills  with  his  own  money  were 
independent  transactions,  in  which  the  deceased  did  personally 
participate.-   Mortimer  v.  Chambers^  4d  St  Rep.  365 ;  Denise  v.  I^e- 
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ni3e,  110  N.  Y.  562 ;  18  St.  Rep.  878.  In  the  case  of  TruesdeU  v. 
Sarles,  104  N.  Y.  164 ;  5  St  Rep..  566,  Judge  Finch,  in  discuss- 
ing the  evidence  that  was  objected  to  in  that  case,  says  : 

"We  are  still  of  the  opinion  that  the  two  facts  related  were  in- 
dependent facts,  in  whicn  the  deceased  was  not  personally  a  partici- 
pant, and  which  if  living,  he  could  not  for  that  reason  have  contra- 
dicted. They  might  have  been  done  without  his  authority  or 
knowledge,  as  were  some  of  the  other  acts  of  the  plaintiff,  and  did 
not  necessarily  involve  a  personal  transaction  with  him." 

The  learned  counsel  for  the  executor  also  contends  that  the 
saloon  business  was  hers.  The  evidence,  however,  does  not  war- 
rant us  in  reaching  that  conclusion.  The  respondent  proved,  by 
the  brewers  and  dealera  who  supplied  the  saloon  with  tne  liquors, 
that  the -bills  were  charged  to  him  and  paid  by  him,  and  that  the 
saloon  licenses  were  issued  to  him.  The  executor,  upon  the  trial, 
gave  no  proof  that  the  testatrix  furnished  the  money  to  pay  any 
of  these  claims  or  demands,  and  it  will  not  do  to  assume  that  the 
respondent  might  have  paid  them  with  her  money.  Such  an  as- 
sumption is  clearly  overcome  by  the  fact  that  she  was  obliged 
to  give  a  note  for  the  balance  due  on  the  building  contract, 
iind  from  her  statement  that  she  did  not  have  the  money  to  pay 
the  bills  when  thev  were  presented  to  her,  and  directing  the  parties 
to  see  her  husband  The  fact  that  he  paid  the  bills  with  his  own 
money  was  substantially  proved  by  her  own  acts  and  admissions. 
The  testimony  is  sufficient,  in  our  judgment,  to  sustain  the  find- 
ing of  the  referee. 

The  judgment,  therefore,  should  be  affirmed,  with  costs  against 
the  appellant  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel  Lorenzo  Criscolla,   Resp't,  v.  Henry 
P.  Adams,  as  Treasurer,  eta,  App'lt 

The  People  ex  rel  Andrew  P.  Johnson,  AppUt,  v.  Henry 
P.  Adams,  as  Treasurer,  eta,  Resp't 

{Supreme  Court,  General  Term,  Second  Department,  Filed  July,   1896.) 

1.  Interpreter— Kings  county. 

Under  chapter  249  of  1869  and  section  94  of  Code,  the  board  of  super- 
visors of  Kings  county  has  authority  to  appoint, only  two  persons  as  inte^ 
preters  for  the  courts  of  that  county. 

2.  Same— Removal.  ^ 

An  interpreter,  appointed  by  the  supervisors  of  Kings  county,  under 
chapter  249  of  1869,  cannot  be  removed  without  cause. 

8.  Same— Appointment. 

Where  an  interpreter,  appointed  under  chapter  249  of.  1869,  dies  aftw 
the  enactment  of  section  94  of  the  Code,  and  another  person  is  appointed 
in  his  plac^  and  the  second  appointee  resigns,  and  a  third  is  appointed  to 
fill  the  vacancy  caused  by  %uch  resignation,  the  last  appointment  is  made 
under  the  act  of  1^69,  though  the  resolution  making  the  appointment 
refers  to  section  94  of  the  Code. 
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Appeal,  in  the  first  case,  from  an  order  gmuting  the  applioa- 

tion  of  the  relator,  add  in  the  second  case,  from  an  order  denying 

the  application  of  the  relator. 

J.  Edward  Swanstrom,  for  relators ;    Oeorge  F.  Elliot^  for  deft 

Pke  Curlam.  —  Order  affirmed,  on  opinion  of  Babtlett,  J., 
at  special  ternL 

Brown,  P.  J.,  dissented  in  the  Criscolla  casa 

The  opinion  of  Mr.  Justice  Bartlbtt  at  special  term  is  as 
follows: 

On  January  28,  1895,  the  board  of  supervisors  adopted  a  resolu- 
tion declaring  that  John  Jacobson  was  thereby  appointed  Scan- 
dinavian interpreter  in  the  courts  of  record  of  Kings  county,  in 
flace  of  Andrew  P.  Johnson,  thereby  removed,  aod  that  Louis 
'erry  was  thereby  appointed  Italian  interpreter  in  such  courts  in 
pbice  of  L.  Criscolla,  likewise  thereby  removed.  It  is  not  pre- 
tended that  either  of  these  removals  was  for  misconduct  Inter- 
preters appointed  by  the  board  of  supervisors  are  entitled  to  hold 
office  dunng  good  behavior.  Laws,  1869,  ch.  249 ;  Code  Civ. 
Proa  §  94.  Messrs.  Johnson  and  Ciiscolla,  claiming  that  their 
removal  in  this  maimer  was  illegal  and  void,  have  instituted  the 
present  proceeding  to  compel  the  county  treasurer  to  pay  them 
their  salaries  just  as  though  the  resolution  of  January  28,  1895,' 
had  never  been  passed. 

The  main  ground  of  opposition  to  the  application  is  the  propo- 
sition that,  under  existing  laws,  the  supervisors  have  the  right  to 
appoint  only  one  interpreter  for  the  courts  of  record  in  Kings 
•county ;  that  they  have  exercised  that  right  in  appointing  Frank 
Maen,  the  German  interpreter  now  in  office ;  and  hence  that,  the 
appointments  of  Messi-s.  Johnson  and  Criscolla  being  invalid  as 
in  excess  of  the  powers  of  the  board  of  supervisors,  the  county 
treasurer  should  not  be  directed  or  allowed  to  pay  their  salariea 
This  objection  makes  it  necessary  to  determine  what  legislation 
is  now  in  force 'in  respect  to  the  appointment  of  interpreter  by  the 
supervisors  of  this  county,  and  what  are  the  powers  of  the  board 
thereunder. 

Chapter  249  of  the  Laws  of  1869  provides  as  follows :  "  The 
board  of  supervisors  of  the  county  of  Kings  are  authorized  and 
empowered  to  designate  and  appoint  some  suitable  person  as 
interpreter,  whose  duty  it  shall  be  to  attend  the  court  of  record  in 
said  county,  at  which  witnesses  are  sworn  and  testify,  and  who 
shall  be  paid  the  sum  of  twelve  hundred  dollars  per  annum, 
daring  the  good  behavior  of  the  said  interpreter."  I  am  not  able 
to  discover  that  this  act  has  ever  been  repealed.  The  learned 
counsel  for  the  relators  declares  that  it  has  not  been  repealed,  and 
in  this  assertion  he  is  sustained  by  Mr.  Birdseye's  Chronological 
Table  of  New  York  Statutes.  I  do  not  think  it  was  repealed  by 
implication  by  the  enactment  of  section  94  of  the  Code  of  Civil 
Procedure,  as  there  is  no  necessary  repugnancy,  and  that  section 
is  to  be  regarded  simply  as  conferring  authority  to  appoint  a 
second  interpreter.  It  reads  as  follows:  "The  board  of  super- 
St.  Rep.,  Yol.  LXX.        65 
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visors  of  the  county  of  Kings  may  appoint  an  interpreter  U> 
attend  the  terms  of  tne  courts  of  record,  except  the  county  court 
held  in  that  county,  at  which  issues  of  fact  are  triable,  who  slaH 
hold  his  office  during  good  behavjor."  It  is  contended  in  belalf 
of  the  relators  that  this  provision  of  the  Code  authorizes  the 
appointment  of  more  than  one  interpreter,  and  I  am  informed  thai 
such  has  been  the  construction  put  upon  it  by  the  board.  1  cannot 
concur  in  that  interpretation.  It  is  difficult  for  me  to  preceive 
how  language  could  be  used  which  would  make  it  clearer  that  the 
appointment  of  one  officer,  and  only  one,  was  contemplated  by 
the  enactment  of  this  particular  section.  The  act  of  1869,  as 
already  shown,  had  previously  provided  for  the  appointment  of 
one;  and  my  conclusion  is  that,  under  that  statute  and  the  Code, 
the  extent  of  the  power  of  the  supervisors  in  this  matter  is  the 
appointment  of  two  interpreters, — one,  by  virtue  of  chapter  249 
oi  the  Laws  of  1869 ;  the  other  by  virtue  of  section  94  of  the 
Code  of  Civil  Procedure. 

The  papers  before  me  make  it  plain  that  Mr.  Mann,  the  Orermm 
interpreter,  holds  his  office  under  the  act  of  1869,  though  the 
resolution  appointing  him  refers  to  section  94  of  the  Code.  J^^ 
first  appointee  under  that  statute  was  John  Smith,  April  27,  1^ 
,  He  died,  and  Bernard  Midas  was  appointed  in  his  plac^  ^° 
November  11,  1886.  Mr.  Midas  resigned ;  and  oh  December  l«i 
1889,  Frank  Mann  was  appointed  expressly  to  fill  the  vacancv 
caused  hj  his  resignation. "  It  appears  to  be  equall v  clear  that  th 
first  appointment,  and  the  only  one  which  can  be  regarded  aa 
having  been  made  under  section  94  of  the  Code,  was  that  of  Jfj. 
CriscoUa,  who  was  appointed  interpreter  of  Italian,  French,  and 
Spanish  on  June  14,  1883.  The  averment  in  his  affidavit  that  he 
has  at  all  times  behaved  himself  properly  while  holding  the  said 
office  of  interpreter  is  not  denied.  The  resolution  of  the  board 
of  supervisors,  assuming  to  remove  him  without  cause,  was  there- 
fore wholly  nugatory,  and  cannot  deprive  him  of  the  right  to  his 
compensation. 

The  case  of  Mr.  Johnson  is  different     At  the  time  when  the 
board  attempted  to  appoint  him,  in  1892,  Mr.  Mann  and  Mr. 
Criscella  were  in  office.     If   the  view  which  I  entertain  is  correct, 
the  board  could  not  then    lawfully  appoint  a  third  interpreter. 
Hence  his  appointment  was  invalid,  ana  the  court  cannot  com- 
mand the  county  treasurer  to  make  any  further  payment  to  him. 
Indeed,  any  such  payment  to  him,  or  to  any  other  persons  claim- 
ing to  be  interpreters  by  virtue  of  an  appointment  by  the  super- 
visors,  except  Messrs.  Mann  and  CriscoUa,   would  seem  to  be 
without  any  authority  in  the  law  as  it  now  standa 

Application  in  behalf  of  the  relator  CriscoUa  granted.  Applica- 
tion m  behalf  of  the  relator  Johnson  denied. 

No  costs. 
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Thomas  A.  H.  Hay  et  al,  as  Survivor,  etc.,  Resp*ts,  v.  Jacob 
Jackele  et  al,  Applts. 

{Supreme  Court,  General  Term,  Fifth  Department,  IMed  October  16,  1896.) 

1.  BiUjS  and  notbb— Boha  fide  holder. 

Where  a  person  takes  a  note  before  maturity  and  pays  full  'value  there- 
for, and  there  is  no  evidence  of  actual  notice  of  bad  faith  on  his  part,  and 
no  suspicious  circumstances  as  to  his  bona  fdeB  in  purchasing  the  note, 
there  is  no  error  in  the  court's  holding  as  matter  of  law  that  such  person 
was  a  bona  fide  holder  of  the  note. 

8.  Same — Accommodation  paper— Diversion. 

Where  commercial  paper  is  given  to  enable  a  payee  to  get  the  money  at 
a  particular  bank,  and  he  procuresit  to  be  discounted  at  another  bank,  it 
does  not  constitute  a  diversion  of  such  paper. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiffs. 

Myron  H.  Clark,  for  appUts ;  Henry  B.  Loveland,  for  resp'ta 

Davy,  J. — ^This  action  was  brought  upon  a  promissory  note 
dated  June  5,  1891,  made  by  the  defendant  Jackele,  to  the  order 
of  A.  C.  Briggs,  for  $550,  payable  two  months  after  date  at  the 
American  Exchange  Bank,  BuflFalo,  N.  Y.  Themote  was  indorsed 
by  the  defendants  A-  C.  Briggs  and  J.  H.  Buck,  and  delivered  to 
the  plaintiffs  before  maturity.  It  was  given  at  the  request  of  G. 
D.  I3riffgs,  who  was  the  agent  of  his  wife,  A  0.  Briggs,  and  was 
solely  lor  her  accommodation. 

Tne  defendant  Jackele  contends  that  the  time  the  note  was 
ffiven  Gt.  D.  Briggs  agreed  to^have  it  discounted  at  the  Farmer  s 
<K  Mechanics *^ank,  in  Buffalo,  wliere  he  had,  or  claimed  to  haver 
securities,  and  that  he  also  agreed  to  take  care  of  it  when  it  be- 
came dua  It  appears  that  the  note  was  not  discounted  at  the 
bank,  but  was  sent  to  the  defendant  Buck,  who  sent  it  to  the 
plaintiffs,  with  a  request  that  they  discount  it  and  send  him  $400 
in  money  and  apply  the  balance  on  his  account.  The  plaintiffs 
discoant^  the  note|  as  requested,  and  sent  over  $300  to  JBuck,  in 
cash,  and  credited  him  with  the  balance.  The  note  was  not  paid 
at  maturity,  but  was  duly  protested  for  nonpayment  On  the 
8th  day  of  December,  1891,  a  new  note  was  given  by  the  defend- 
ant A  C.  Briggs,  payable  to  the  order  of  J.  EL  Buck,  for  $550, 
which  was  delivered  to  the  plaintiffs.  The  defendant  Jackele 
claimed  upon  the  trial  that  the  new  note  of  December  8th  was 
given  in  payment  of  the  first  nota  This  was  denied  by  the 
plaintiffs,  who  contend  that  it  was  taken  as  additional  security 
for  tlie  unsecured  accounts.  The  learned  judge  at  the  trial  held, 
as  matter  of  law,  that  the  plaintiffs  were  bona  fide  holders  of  the 
first  note,  and  were  entitled  to  recover  thereon,  unless  the  second 
note  was  given  in  payment  or  as  collateral  security  for  the  first 
note. 

It  is  now  nrged  by  the  appellants  that  the  cent  erred  in  hold- 
ing as  a  matter  of  law  that  the  plaintifib  were  bona  fide  holders  of 
the  first  note.  It  appears  from  the  evid^n  »e  that  the  plaintiffs 
took  the  note  before  maturity    and    paid  full  value  therefor. 
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These  fac1»  are  not.disputed,  and  there  is  no  evidence  in  the  case 
that  would  raise  even  a  suspicion  that  they  purchased  the  note  in 
bad  faith.  The  defendant  Buck,  about  the  14th  of  Jone,  mailed 
a  letter,  with  the  note  inclosed,  to  the  plaintiflEs,  requesting  them* 
to  discount  it  and  send  to  him  their  check  for  $iOO,  and  to  apply 
the  balance,  $160,  on  his  account  Buck  was  owinc  the  plamt- 
iSs  at  that  time  $2,250.  He  wanted  more  goods,  and  the  under- 
standing and  agreement  between  them  was  that  if  be  would 
furnish  the  plaintife  with  good  securities  or  notes  they  would 
continue  their  line  of  credit  This  arrangement  was  made  in  May, 
before  the  plaintiffs  received  the  note  m  question,  and  in  pur- 
suance of  that  agreement,  they  continued  to  send  him  goods.  No 
suspicions  circumstances  were  connected  with  this  transaction  that 
can  be  discovered  from  the  evidence.  The  business  was  done  in 
the  ordinary  and  usual  way  of  transacting  business  among  mer- 
chants. In  the  case  of  Ganajoharie  Nat  Bank  v.  Diefendorf,  128 
N.  Y.  201 ;  33  St  Rep.  869,  the  court  held  that : 

"The  payment  of  value  for  negotiable  paper  is  a  circumstance 
to  be  taten  into  account  with  other  facts,  in  determining  the 
question  of  bona  fides  of  the  transaction,  and,  when  full  value  is 
j)aid,  is  entitled  to  great  weight  But  that  fact'  is  never  conclu- 
sive, except  in  th^  absence  or  evidence  tending  to  show  notice  or 
bad  faith.  *» 

The  defendant  offered  no  evidence  showing  actual  notice  or  bad 
faith  on  the  part  of  the  plaintiff,  and  there  were  no  suspicious 
circumstances  as  to  the  bona  fides  of  the  plaintiffs  in  purchasing 
the  note.  Therefore  the  learned  judge  committed  no  error  in  not 
submitting  that  question  to  the  jury.* 

The  learned  counsel  for  the  appel  lants  also  contends  that,  while 
the  defendant  ^ave  the  note  and  intended  that  it  should  be  a 
negotiable  promissory  note,  yet,  on  account  of  the  agreement  with 
Briggs  that  it  was  to  be  discounted  at  the  Farmers'  &  Mechanics* 
Bunk,  in  Buffalo,  it  lost  its  negotiability,  and  the  failure  to  get  it 
discounted  at  that  bank  was  a  fraudulent  diversion  of  the  note, 
and  therefore  the  plaintiff  cannot  recover.  I  think  it  is  very 
doubtful  whether  the  defendant  Jackele  ever  gave'his  note  relying 
upon  Brigcrs*  representations.  The  note  was  made  paynWe  at  the 
American  Exchange  Bank,  and  not  at  the  Farmers'  &' Mechanics* 
Bank.  There  tjan  be  no  question  but  that  the  defendant  Jackele 
gave  his  note  to  Mrs.  Briggs  to  enable  her  to  raise  money  on  it 
and  to  use  it  as  she  saw  fit  What  difference,  then,  did  it  make  to 
him  who  discounted  the  note?  How  was  he  injured  in  any  re- 
spect because  the  note  was  not  discounted  at  the  Farmers*  &  Me- 
cnanics*  Bank?  His  injury  arose  from  the  fact  that  the  note  was 
not  paid,  and  that  fact  is  no  evidence  that  Briggs  did  not  have 
securities  in  the  bank  at  the  time  that  he  made  the  representations, 
or  that  he  did  not  intend  to  pay  the  note  at  maturity.  The  ele- 
mentary writers,  in  discussing  the  subject  in  reference  to  the  dive^ 
sion  of  commercial  paper,  all  agree  that  where  such  paper  is  given 
to  enable  a  payee  to  get  the  money  at  a  particular  bank,  and  he 
procured  it  to  be  discounted  at  another  bank,  it  did  not  constitute 
a  diversion  of  the  paper  for  which  it  was  given.    Danieli  in  his 
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work  on  Negotiable  Instruments  (section  782),  lays  down  the  rule 
in  reference  to  what  amounts  to  a  diveraion  of  accommodation 
paper.     He  says : 

'*  In  order  to  constitute  a  misappropriation,  there  must  be  a 
fraudulent  diversion  from  the  original  object  and  design ;  and  it 
is  now  well  settled  that  where  a  note  is  indorsed  for  the  accom- 
modation of  the  maker,  to  be  discounted  at  a  particular  bank,  it  is 
no  fraudulent  misappropriation  of  the  note  if  it  is  discounted  at 
another  bank,  or  used  in  payment  of  a  debt  or  otherwise  for  the 
credit  of  the  maker.  If  the  note  has  effected  the  substantial  pur- 
pose for  which  it  was  designed  by  the  parties,  an  accommodation 
maker  or  indorser  cannot  object  that  the  accommodation  was  not 
effected  in  the  precise  manner  contemplated."  Scheppv.  Carpenter^ 
51  N.  Y.  602 ;  Bigelow,  Bills  &  N.  456. 

It  was  held  in  Brooks  v.  Hey,  23  Hun,  372,  that : 

"When  a  note  is  made  for  the  general  accommodation  of  the 
payee,  and  no  restrictions  are  placed  upon  him  as  to  its  use,  he 
may  use  it  in  any  way  which  seems  beneficial  to  him,  provided  it 
is  not  negotiated  usuriously  ;  and  his  failure  to  apply  the  pro- 
ceeds according  to  the  previous  agreement  with  the  maker  con- 
stitutes no  defense  to  the  latter  in  an  action  brought  against 
him  thereon." 

The  learned  judge  says: 

"The  failure  on  the  part  of  a  payee  of  an  accommodation 
note  to  appropriate  the  proceeds  according  to  a  previous  agree- 
ment is  no  defense  for  the  -accommodation  maker;  otherwise 
there  could  be  no  recovery  on  an  accommodation  note."  Bank 
V.   Comstock,  55  N.  Y.  24 

We  m  ust  therefore  hold  that  the  note  in  question  was  not  diverted 
from  the  purpose  for  which  it  was  given.  The  plaintiffs,having  taken 
it  in  good  faith  before  maturity  in  the  usual  course  of  business, 
and  having  paid  full  value  for  it,  must  be  regarded  as  bona  fide 
holders  thereof. 

It  follows,  therefore,  that  the  judgment  appealed  from  should 
be  affirmed,  with  costs  against  the  d5endant  Jackele. 

All  concur.    Judgment  affirmed. 


George  Lewis  Prentiss,  as  Guardian,  etc.,  Resp't,  v.  Ellen 
Bowden,  App'lt 

{New  York  Superior  Qmri,  General  Term,  Mled  October  24,  1895.) 

AppBAii— Waivbb  op  right. 

The  entry  an&  satisfaction  of  a  judgment  for  costs  are  a  waiver  of  the 
right  to  appeal  from  any  part  of  such  judgment. 

Motion  by  plaintiff  to  dismiss  the  appeal. 
(7.    F,    Bendy  and  W.  R  Wilder,  for  motion ;    B.    PaUerson, 
opposed. 

McAdam,  J.  — Upon  filing  the  remittitur  from  the  court  of  ap- 
peals the  question  arose  whether  the  defendant — the  party  finally 
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successful —  was  entitled  to  costs  in  that  or  all  the  courts.  The 
special  term  judge  decided  that  as  the  suit  was  in  equity,  and  no 
cosfe  had  been  awarded  by  the  trial  judge,  the  prevailing  party 
was  entitled  to  the  costs  of  the  court  of  final  resort,  and  to  thpse 
alone.  The  defendant  acted  upon  the  order,  and  entered  judg- 
ment for  such  costs,  aggregating  $116.23,  which  were  paid,  and 
about  the  same  time  appealed  from  so  much  of  the  order  as  denied 
her  the  costs  of  the  court  below.  The  plaintiff  now  moves  to 
dismiss  the  appeal  upon  the  ground  that  by  the  entry  of  the  judg- 
ment, and  its  satisfaction,  the  defendant  waived  the  right  to 
appeal  from  the  order  directing  the  entry  of  the  judgment  The 
judgment  to  be  entered  on  the  remittitur  was,  in  its  nature,  final 
— one  from  which  no  appeal  could  be  taken — for  it  directed  judg- 
ment absolute  against  the  plaintiff  on  his  stipulation ;  and  the 
costs  to  which  the  defendant  was  entitled  were  those  recoverable 
only  upon  such  a  judgment  When  the  defendant  entered  that 
judgment,  she  concluded  herself  by  it;  her  power  to  appeal  from 
or  enlarge  it  was  gone ;  and  its  satisfaction  discharged  all  obliga- 
tions which  could  flow  from  it  The  appeal  taken  by  defendant 
from  the  order  as  to  the  amount  of  costs  to  which  she  was  entitled 
is  inconsistent  with  the  entry  of  such  judgment;  for,  if  part'of  the 
order  which  was  appealed  from  were  reversed,  she  could  not  enter 
another  judgment  for  the  costs  which  she  claims  were  wrongfully 
disallowed.  Such  costs  would  not  be  interlocutory,  but  those 
which  follow  a  final  judgment,  go  into  the  judgment,  and  form  ^n 
indivisible  portion  of  it  '  An  order  granting  an  extra  allowance 
must  therefore  be  made  before  judgment,  "  for  the  costs  enter 
into  and  form  part  thereof."  Clarice  v.  City  of  Rochester,  Z4i^. 
Y.,  at  page  356.  A  judgment  is /'the  final  determination  of  the 
rights  of  parties  in  the  action."  Code.  §  1200.  And  see  Pattenv. 
StiU,50  N.  Y.  591 ;  /n  reBraiser,  2  How.  Prac.  (N.  S.)  154 ;  Wil- 
kin  V.  Raplee,  52  N.  Y.  248  ;  Smith  v.  Dittenhoefer,  1  City  Ct  R  143. 
There  can  be  but  one  judgment  in  the  action.  Canfield  v.  Gay- 
lord,  12  Wend.  236 ;  Johnson  v.  Farrell  10  Abb.  Prac.  384 ; 
National , Board  of  Underwriters  v.  National  Bank  of  the  Republic  of 
New  York,  146  N.  Y.  64 ;  65  St  Rep.  755,  and  that  the  one  au- 
thorized by  the  remittitur.  Macgregor  v.  Buell,  17  Abb.  Prac.  31. 
In  some  cases  the  judgment  contains  several  provisions.  Here 
there  was  but  one.  The  defendant  had  the  undoubted  rigbt  to 
appeal  from  any  part  of  the  order;  but,  if  she  expected  to  obtain 
thereby  a  more  favorable  allowance  of  costs,  she  should  have 
refrained  from  entering  judgment  until  the  question  of  costs  had 
been  finally  determined,  to  the  end  that  all  to  which  she  was  en- 
titled might  form  part  of  it,  once  for  all  time.""  She  could  not 
enter  more  than  one  judgment  on  the  remittitur.  There  is  no 
accommodating  practice  which  permits  the  entry  of  such  judg- 
ments on  the  installment  plan.  There  was  but  one  subject  befoi*e 
the  court  below,  and  that  was  the  amount  of  costs  which  the 
defendant  was  entitled  under  the  remittitur.  It  was  not  a  ques- 
tion involving  independent  causes  of  action,  or  disconnected 
rights.  There  could  be  but  one  bill  of  costs  taxed  under  the  re- 
mittitur, and    the   fact  tnat  items  were   claimed  in   the  several 
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courts,  or  on  different  appeals,  did  not  divide  the  matter  into  so 
many  distinct  controversies,  involving  the  right  to  as  piany  inde- 
peoaent  appeala  On  the  contrary,  the  relief  sought  by  the  appeal 
IS  predicated  upon,  and  indissolubly  connected  with,  that  which 
haa  been  already  awarded  and  enforced.  Bennett  v.  Van  Syckel^ 
18  N.  Y.  481 ;  Qenet  v.  Davenport,  69  id.  648.  In  short,  the  acts 
of  the  defendant  were  not  the  assertion  of  concurrent  rights,  but 
were  so  inconsistent  that  the  election  to  assert  the  one  amounts  in 
law  to  a  renunciation  and  waiver  of  the  other.  See  Baylies,  New 
Trials,  18,  19.  The  cases  relied  on  by  the  defendant  relate  to 
independent  causes  of  action,  or  grounds  for  relief,  and  are  inap- 
plicaola  It  follows  that  the  plaintiff's  motion  must  be  granted, 
and  the  appeal  dismissed,  with  cost& 
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The  People  ex  rel  Hoffman  v.  Rupp  et  al 

(Supreme  Chart,  General  Term,  Fifth  Department,  Filed  October  16,  1896.) 

OrviL  sBRYiCB^  LAW— Mandamus. 

Under  section  1,  chapter  16  of  1894,  the  appohitment  of  a  veteran  to  an 
office  to  which  he  is  entitled  to  preference,  may  be  compeUed  by  man- 
damus, though  another  person  has  been  appointed  and  is  in  possession  of 
the  office. 

Oeorge  W.  Cothran,  for  applt;  Frank  0,  Laughlin,  for  appelleea 

Wakd,  J.  (dissenting). — It  became  the  duty  of  the  respondents, 
the  board  of  police  of  tne  city  of  Buffalo,  to  appoint  an  assist- 
ant sealer  of  weights  and  measures  for  said  city.  The  salary  of 
an  assistant  is  $1,000  a  year.  The  duties  of  such  officer  are  to 
test  all  scales  and  measures  used  for  the  sale  or  weighing  of  com- 
modities within  the  city,  and  to  collect  fees  therefor,  and  to  re- 
port all  violations  of  the  ordinance  on  the  subject  to  the  law  de- 
partment of  the  city  for  prosecution.  While  a  vacancy  existed 
m  that  oflBce,  the  relator,  Charles  Hoffman,  a  resident  of  said  city, 
presented  a  written  application  to  the  police  board  for  the  posi- 
tion of  assistant  sealer,  stating  that  he  was  fifty-one  years  of  age, 
a  resident  of  the  city,  by  occupation  a  grocer,  and  that  he  served 
in  the  war  of  the  Rebellion  from  August  26,  1864,  until  the  close 
uf  the  war,  and  for  which  service  he  held  an  honorable  discharge ; 
that  he  made  his  application  under  chapter  717,  Laws  N.  Y.  1894 
The  board  of  police  considered  this  application  with  others,  took 
proof  upon  the  subject  and  as  to  the  duties  of  these  officers,  and 
the  proof  discloses  that  the  -application  of  the  relator  was  true  in 
fact,  and  no  substantial  objection  apf)eared  as  to  his  competency 
and  ability  to  discharge  the  duties  of  the  office.  On  the  12th  of 
December,  1894,  the  respondent  appointed  Adolph  Karl  and 
Charles  Hannafelt  assistant  sealers  "to  fill  said  vacancies,  and  re- 
fused to  appoint  the  relator,  and  on  the  31st  of  December  this 
court  upon  the  petition  of  the  relator,  granted  an  alternative 
mandamus  requiring  tlie  board  to  appoint  the  relator  to  the  office 
of  assistant  sealer,  or  show  cause  to  tne  contrary  at  a  special  term 
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of  the  court  on  the  21st  of  January,  1895.  The  board  made  re- 
turn to  this  writ,  and  the  court,* at  special  term,  made  findings  of 
fact  establishing  such  vacancies  in  the  offiee  of  assistant  sealer, 
the  appointment  of  the  persons  named  above,  and  proceeds  as  fol- 
lows: 

"  That  the  relator,  Charles  HoflEman,  was  a  volunteer  soldier  in 
the  army  of  the  United  States  of  America  in  the  war  for  the  sup- 

f)ression  of  the  Rebellion,  and  was  honorably  discharged  thcre- 
rom.  That  said  relator  applied  for  appointment  to  the  office  of 
assistant  sealer,  and  his  application,  setting  forth  his  military  ser- 
vice and  honorable  discharge  therefrom,  was  duly  presented  to 
said  board  of  police.  The  said  relator  was  competent  to  fill  the 
duties  of  said  office  of  assistant  sealer,  and  he  was*  the  only  honor- 
ably discharged  soldier  who  applied  for  either  of  such  vacancies. 
That  said  appointees  (Karl  and  Hennafelt)  each  possessed  qualifi- 
cations for  the  fulfillment  of  the  duties  of  such  office  superior  to 
those  possessed  by  said  relator,  and  each  was  better  fitted  to  dis- 
charge the  duties  thereof  than  said  relator ;  and  such  superior  dt- 
ness  was  the  impelling  motive  and  inducement  for  their  selection 
by  said  defendant  board  in  preference  to  appointment  of  relator." 

The  court- found  as  a  conclusion  of  law  that  the  alternative  writ 
of  mandamus  was  not  the  proper  remedy  to  test  the  disputed 
right  of  relator.  He  therefore  dismissed  the  proceedings,  and 
judgment  was  entered  accordingly,  and  the  exception  to  this  con- 
clusion brings  the  matter  before  us. 

The  learned  judge  at  special  term  has  favored  us  with  an  opin- 
ion whifjh  indicates  that  in  dismissing  the  writ  he  relied  upon  -m- 
pk  ex  reL  v.  Wren,  133  N.  Y.  569 ;  44  St  Rep.  503,  and  cases 
there  cited,  which  seemed  to  hold  that  the  proper  remedy  in  test- 
ing the  right  to  an  office  was  quo  warranto.  In  the  case  cited  the 
relator  had  been  appointed  clerk  of  the  police  court  in  the  Third 
judicial  district  of  Brooklyn,  and,  after  serving  some  years,  was 
removed  in  1889.  The  clerk  was  an  honorably  discharged  sol- 
dier, and  complained  that  he  had  been  removed  wfthout  cause, 
and  took  a  writ  of  mandamus  to  be  reinstated.  The  trial  court 
rightly  held  that  the  provision  of  law  under  which  the  clerk 
claimed  the  preference  as  ^  soldier  did  not  apply  to  a  clerkship  in 
a  police  court  in  Brooklyn,  and  dismissed  the  writ  The  clerk 
appealed  to  the  court  of  appeals,  and  that  court  disposed  of  the 
case  upon  the  ground  that  the  mandamus  would  not  lie.  That 
decision  was  made  in  April,  1892.  An  important  change  in  the 
law  governing  this  case  was  made  in  1894,  two  years  after  thede- 
cission  referred  to.  That  decision  was  made  under  chapter  312, 
Laws  1884,  as  amended  by  chapter  464,  Laws  1887.  fey  those 
acts,  in  every  public  department  of  the  state  and  of  the  cities, 
towns,  and  villages,  and  in  noncompetitive  examination  under  the 
civil  service  laws,  honorably  discharged  soldiers  and  sailors  should 
be  preferred  for  appointment  and  employment  And  the  statute 
of  1884,  section  4,  premises  this  preference  to  the  soldier  with  the 
statement  that  it  is  done  "in  grateful  recognition  of  the  services, 
sacrifices,  and  sufferings  of  persons  who  served  in  the  army  or 
navy  of  the  United   States  in  the  late  war,  and  have  been  honor- 
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ably  dischaiged  therefrom."  No  remedy  for  any  violation  of  this 
right  of  the  soldiers  is  given  by  either  of  the  acts  in  force  in  1892, 
but  by  chapter  716,  Laws  1894,  which  took  effect  May  19th  of 
that  year,  the  legislature  amended  chapted  812,  Laws  1884,  as 
amended  by  chapter  464,  Laws  1887,  as  follows : 

"  Section  1.  In  every  public  department,  and  upon  all  public 
works  of  the  state  of  ifew  York,  and  of  the  cities,  towns  and  vil- 
lages thereof,  and  also  in  non-competitive  examinations  under  the 
civil  service  rules,  laws,  or  regulations  of  the  same,  wherever  they 
apply,  honorably  discharged  Union  soldiera  and  sailors  shall  be 
preferred  for  appointment  and  employment ;  age.  loss  of  limb  or 
other  physical  impairment  which  does  not,  in  fact,  incapacitate, 
shall  not  be  deemed  to  disqualify  them,  provided  they  possess  the 
business  capacity  necessary  to  discharge  the  duties  involved.  And 
in  all  cases  of  such  *  *  *  refusal  to  allow  the  preference 
provided  for  in  this  act  of  and  for  any  honorably  discharged 
Union  soldier  or  sailor,  or  marine,  for  partisan,  political,  personal 
or  other  cause,  except  incompetency, and  conduct  inconsistent  with 
the  position  so  held,  such  soldier,  sailor  or  marine,  so  wrongfully 
*  *  *  /  refused  such  preference  shall  have  a  right  of  action  in 
any  court  of  competent  jurisdiction  for  the  damages  as  for  an  act 
wrongfully  done,  in  addition  to  the  existing  right  of  mandamus; 
the  burden  of  the  proving  such  incompetency  and  inconsistent 
conduct,  as  a  question  of  fact  shall  be  upon  the  defendant" 

The  clear  intent  of  the  statute  last  quoted  was  to  confer  upon 
the  soldier  the  right  to  resort  to  the  remedy  by  mandamus  to  cor- 
rect immediately  the  wrong  of  refusing  him  the  office  which  the 
statute  gave  him,  with  the  right  also  to  proceed  by  the  more  de- 
liberate course  of  action  in  the  proper  court  for  such  damages  aa 
he  had  sustained  by  the  wrongful  act  While  it  would  have  been 
better  to  have  s^^id  that  the  soldier  should  have  the  right  to  the 
remedy  by  mandamus  instead  of  "  in  addition  to  the  existing 
right/  yet  when  we  consider  the  purposes  of  the  statute,  and  the 
condition  that  created  it,  the  legislative  intent  becomes  clearly  in- 
dicated, though  awkwardly  expressed.  The  statement  of  the  ex- 
isting Ti^i  oi  mandamus  is  equivalent  to  a  declaration  conferring 
such  right  If  this  is  not  the  true  construction,  the  statement  as 
to  the  remedy  by  mandamus  is  senseless.  Effect  will  be  given 
to  every  part  of  a  statute  except  such  parts  as  are  utterly  repug- 
nant to  the  other  portions  of  tne  statute  and  to  the  purpose  of  it 
The  legislature  undoubtedly  had  in  view  People  ex  reL  Wren  v. 
Goetlinffj  supra,  and  gave  the  soldier  this  remedy  by  mandamus  to 
do  away  with  the  effect  of  that  decision,  and  not  require  him  to 
resort  to  the  long  and  expensive  action  of  quo  warranto. 

The  apprehension  of  the  learned  counsel  for  the  respondent  that 
the  appointees  to  the  office  would  not  have  their  day  in  court,  not 
being  parties  to  the  mandamus  proceedings  by  name,  and  there- 
fore injustice  might  result  to  them,  is  without  foundation.  When 
these  appointments  were  made,  they  were  in  violation  of  law  by  a 
boanl  charged  with  public  duties.  At  least  one  of  these  appointees 
took  his  office  clouded  bv  this  inherent  vice,  and  he  was  liable  to 
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be  deprived  of  it  in  a  proper  proceeding  against  the  power  ap- 
pointing him.  He  had  no  vested  right  to  the  office  thus  coming 
to  him  through  a  violation  of  law.  In  disposing  of  the  question 
as  to  the  right  of  a  soldier  to  the  preference,  the  police  board  was 
the  only  necessary  party.  The  only  remedy  sought  was  the  cor- 
rection of  the  illegal  act  of  the  appointing  power,  and  the  boai-d, 
for  all  the  purposes  of  that  proceeding,  represented  its  appointees, 
Hardly  a  proceeding  by  mandamus  against  a  public  body  or  officer 
has  occurred  or  can  be  conceived  where  the  rights  of  persons  in- 
terested are  or  may  not  be  aflEected  who  are  not  named  in  the  pro- 
ceeding. At  all  event,  the  legislature  has  given  the  soldier,  in 
the  respect  we  are  considering  the  right  to  the  writ  of  mandamus; 
and  the  power  has  been  constitutionally  conferred,  and  we  must 
administer  the  law  as  we  find  it 

The  legislature,  in  many  statutes,  has  indicated  its  determina- 
tion to  give  the  veterans  of  the  late  wars  preference  to  appointive 
offices,  and  that  has  become  the  settled  policy  of  this  state  A 
struggle  has  been  going  on  in  the  courts  in  consequence  of  the 
desire  to  make  partisan  appointments,  and  the  result  has  been  to 
a  great  extent  to  nullify  or  evade  tlie  laws  upon  the  subject  The 
last  statute  cited  indicates  an  unmistakable  determination  to  en- 
force this  preference  in  favor  of  the  soldiera  It  condemns  their 
exclusion  for  "partisan,  political  or  personal"  reasons.  It  tenderly 
declares  that  age,  loss  of  limb,  or  other  physical  impairment  which 
does  not  incapacitate  shall  not  be  deemed  to  disqualify,  and  it 
concludes  with  the  sweeping  statement  that  the  "burden  of  prov- 
ing incompetency  "  shall  be  upon  the  defendant;  so  that,  when 
the  scarred  and  maimed  veteran  with  his  honorable  discharge 
presents  himself  to  the  appointing  power,  though  his  hair  is  gray, 
and  his  wrinkles  deep  with  coming  age,  he  is  presumed  to  be  com- 
petent for  the  place,  and  must  htive  it;  and,  if  he  is  refused,  the 
defendant  must  establish  his  incompetency,  or  its  action  will  be 
overruled.  There  is  no  discretion  left  in  the  appointing  power 
unless  it  can  establish  the  incompetency.  The  statute  is  manda- 
tory. When  the  statutory  standard  of  competency  is  reached, 
the  preferred  candidate  takes  the  office.  It  is  of  no  consequence 
that  others  not  preferred  have  superior  qualifications.  The  ap- 
pointing power  cannot  indulge  in  speculations  as  to  comparative 
merit  above  that  standanl.  If  they  are  allowed  to  do  this,  it 
will  be  easy  to  evade  the  statute,  and  make  partisan  appoint- 
ments. The  court  does  not  assume  that  partisan  appointments 
were  made  or  intended  to  be  made  in  this  particular  case,  but 
we  wish  to  emphasize  our  position  in  this  r^ard  for  the  general 
good. 

Turning  to  the  facts  in  this  case,  we  find  that  the  respondents 
do  not  dispute  the  competency  of  this  soldier  to 'discharge  the 
duties  of  this  office.  The  court  below,  on  the  contrary,  finds  that 
he  is  competent,  as  we  have  seen ;  but  that  court  and  the  respond- 
ents do  sav  that  the  appointees  would  better  discharge  the  duties 
of  the  office  than  the  relator,  and  that  is  all.  By  chapter  717, 
Laws  1891,  the  civil  service  laws  and  rules  do  not  applv  to  sol- 
diers whose  compensation  does  not  exceed  four  dollars  per  day. 
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This  relieves  the  appellant  from  a  civil  service  examination  as 
prerequisite  to  an  appointment. 

These  views  lead  to  the  conclusion*  that  the  judgment  herein 
should  be  reversed,  and  a  new  trial  had,  with  costs  to  abide  eveoL 


The  People  ex  rel  John  K  Conway,  Pl'ff,  v.  Edward  P< 
Barker  et  aL,  as  Board  of  Commissioners,  eta  Def*ta 

(Supreme  Court,  New  York  Special  Term,  Filed  Natember,  18B5.) 

1.  Civil  ssbvicb  laws— Deputy  tax  commissioner. 

The  word  "deputy"  in  the  proviso  in  section  1,  chapter  119  of  1888,  aa 
amended  by  ehapter  577  of  1892,  applies  only  to  a  deputy  having  a  confi- 
dential relation  to  the  appointing  officer  and  to  whom  under  certam  cir- 
cumstances the  powers  and  duties  of  such  officer  may  be  delegated,  but 
does  not  apply  to  a  deputy  tax  commissioner  appointed  under  section  H13 
of  the  consolidation  act  of  1882,  and  said  commissioner  cannot  be  removed 
except  for  cause  after  hearing  bad, 

2.  Same— Removal — Notice. 

Where  the  removal  of  such  deputy  is  made  or  attempted  to  be  made  on 
the  ground  of  incompetency,  he  is  entitled  to  a  reasonable  notice  of  the 
delinquency  with  which  he  is  charged,  and  of  the  time  and  pluee  where 
the  hearing  will  be  accorded. 

Application  for  mandaynus  to  compel  the  board  of  coiamia- 
sioners  of  taxes  and  assessments  of  the  city  of  New  York  to  re- 
store relator  to  the  position  of  deputy  tax  commissioner. 

Edward  Browne^  for  relator;  Francis  M.  ScoUj  Corp.  Couasel 
{James  M,  Ward,  of  counsel),  for  resp'ts. 

Beekhan,  J. — In  the  month  of  July,  1893,  the  relator  wa^  ap- 
pointed to  the  position  of  deputy  tax  commissioner  in  the  depart- 
ment of  taxes  and  assessments  of  the  city  of  New  York.  He  en- 
tered upon  the  performance  of  his  duties  as  such,  and  coiui  u  ued 
in  his  office  until  the  1st  day  of  August,  1895,  when  he  was  re- 
moved by  the  commissioners,  no  charges  against  him  having  been 
preferred,  and  no  hearing  having  been  afforded  him  in  respect  to 
the  cause  of  the  removal.  The  facts  of  the  case  are  entirely  un- 
disputed. It  appears  on  or  about  the  23d  day  of  July,  1895,  the 
commissioners  of  taxes  and  assessments  requested  the  relator  to 
resign  his  position,  which  he  declined  to  do.  Again,  on  the  Isfc 
day  of  August,  1895,  the  relator  was  present  by  invitation  at  a 
meeting  of  the  board,  at  which  he  was  again  requested  to  resign, 
which  he  refused  to  do,  stating  that  there  was  no  reason  why  ^he 
should  resign ;  that  he  had  faithfully  performed  the  duties  which 
had  been  assigned  to  him ;  that  he  was  a  veteran  of  the  late  war, 
and  as  such  was  entitled  to  the  protection  of  the  law  from  wrong- 
ful removal.  In  response  to  this,  the  president  of  the  board  stated 
to  relator  that,  if  he  did  not  resign,  charges  of  imcompetency 
would  be  preferred  against  him,  to  which  the  latter  replied  that 
any  such  charges  would  be  without  foundation ;  whereupon  he 
was  remov'fed  by  the  commissioners,  and  on  the  following  day  re- 
ceived a  written  notice,  signed  by  the  secretary  of  the  board, 
stating  that  at  said  meeting  he  had  been  removed  by  the  board 
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from  the  position  of  deputy  tax  commissioner.  It  also  appears 
that  the  relator^s  claim  that  he  was  a  veteran  of  the  late  war  was 
well  founded.  He  enlisted  in  the  United  States  jiaval  service  on 
October  21,  1862,  and  was  discharged  on  the  31st  day  of  Decan- 
ber,  1863.  It  also  appears  that  he  joined  the  voluneter  fire  de- 
partment in  the  city  of  New  York  in  the  spring  of  1864,  and  was 
in  the  service  of  the  same  until  it  wiis  abolished  by  law. 

He  now  moves  for  a  premptory  writ  of  mandamus  to  compel 
the  respondents  to  restore  him  to  his  position  as  deputy  tax  com- 
missjoner,  predicating  his  motion  upon  section  1  of  chapter  119 
of  the  Laws  of  1888,  as  amended  by  chapter  677  of  the  Laws  of 
1892,  which  reads  as  follows : 

"  Section  1.  No  person  holding  a  position  by  appointment  in 
any  city  or  county  of  this  state  or  who  may  hereafter  te  appointed, 
receiving  a  salary  from  such  city  or  county  (unless  he  has  been 
appointed  for  a  definite  term),  who  is  an  honestly  discharged 
soldier  or  marine,  having  served  as  such  in  the  Union  army  or 
navy  during  the  war  of  the  Rebellion  or  the  Mexican  war  and 
who  shall  not  have  serve<J  in  the  Confederate  army  or  navy,  or 
who  shall  have  served  the  time  required  by  law  in  the  volunteer 
fire  department  of  any  city,  town  or  village  in  the  state,  or  who 
shall  have  been  a  member  thereof  at  the  time  of  the  disbandment 
of  said  volunteer  department,  shall  be  removed  from  such  position 
except  for  cause  shown  after  a  hearing  had ;  but  this  provision 
shall  not  be  construed  to  apply  to  the  position  of  private  secretary 
or  chief  clerk  or  deputy  of  any  official  or  department,  or  to  any 
other  person  holding  a  confidential  relation  to  the  appointing 
ofiicer.  * 

It  is  therefore  perfectly  plain  that,  unless  the  relator  comes 
within  the  exception  expressed  in  the  statute,  his  right  to  rein- 
statement is  clear.  The  counsel  for  respondents,  however,  con- 
tends that  he  does  hot  come  within  the  proviso  which  expressly 
excepts  deputies  from  the  operation  of  the  act,  for  the  reason  that  the 
statute  which  creates  the  office  or  position  which  was  held  by  the 
relator  prescribes  that  the  incumbent  shall  bear  the  title  of  deputy 
tax  commissioner.  This  contention,  however,  proceeds  iipon  too 
narrow  a  construction  of  the  statute.  The  court  is  not  tied  down 
to  a  literal  interpretation,  but  has  a  right  to  inquire  into  the  reason 
for  the  enactment,  and  to  consider  the  purpose  which  the  legisla- 
ture sought  to  accomplish  ;  and,  when  this  is  revealed,  the  living 
principle  of  the  law  is  discovered,  and  an  unerring  guide  is  found 
for  its  correct  application. 

The  rule  is  well  stated  in  People  v.  Lacombe,  99  N.  Y.  43.  It 
is  there  said,  at  page  49  of  the  opinion  (99  N.  Y.): 

"  In  the  interpretation  of  statutes,  the  great  principle  which  is 
to  control  is  the  intention  of  the  legislature  in  passing  the  same, 
which  intention  is  to  be  ascertained  from  the  cause  or  necessity  of 
making  the  statute  as  well  as  other  circumstances.  A  strict  and 
litf^ral  interpretation  is  not  always  to  be  adhered  to,  and,  where 
the  case  is  brought  within  the  intention  of  the  makers  of  the 
statute,  it  is  within  the  statute,  although  by  a  technical  interpre- 
tation it  is  not  within  its  letter.     It  is  the  spirit  and  purpose  of  a 
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statute  which  are  to  be  rogarded  in  its  interpretation ;  and,  if  these 
find  fair  expression  in'  the  statute,  it  should  be  so  construed  as  to 
carry  out  the  legislative  intent,  even  although  such  construction 
is  contrary  to  the  literal  meaning  of  some  provisions  of  the  statute. 
A  reasonable  construction  should  be  adopted  in  all  cases  where 
there  is  a  doubt  or  uncertainty  in  regard  to  the  intention  of  the 
lawmakera^' 

We  are  therefore  at  liberty  to  consider  a  deputy  tax  commis- 
sioner, although  a  **deputy"  so  styled,  is  still  deputy  within  the 
meaning  of  the  veteran  law,  and  therefore  excepted  from  the  bene- 
fits of  the  act  under  which  the  relator  claims  reinstatement  A 
^'deputy  "  is  defined  by  Webster  to  be  "one  appointed  as  the  sub- 
stitute of  another,  and  empowered  to  act  for  him  in  his  name  or 
his  behalf."     He  also  states :  • 

^'Deputy  is  used  in  composition  with  the  names  of  various  exe- 
cutive officers  to  denote  an  assistant  empowered  to  act  in  their 
naoie,  as  deputy  collector,. deputy  marshal,  deputy  sheriffi" 

The  following  definition  is  also  found  in  5  Am.  &  Eng.  Enc. 
Law,  p.  623 : 

"A  deputy  is  one  who,  by  appoiptment,  exercises  an  office  in 
another^s  right,  having  no  interest  therein,  but  doing  all  things  in 
his  principal's  name,  and  for  whose  misconduct  the  principal  is 
answerable.  He  must  be  one  whose  acts  are  of  equal  force  with 
those  of  the  officer  himself,  must  act  in  pursuance  of  law,  perform 
official  functions,  and  is  required  to  take  the  oath  of  office  before 
acting." 

Again,  we  find  in  chapter  681  of  the  Laws  of  1892,  styled  the 
^Tublic  Officers'  Law,"  a  statement  of  the  powers  and  duties  of  a 
deputy  which  is  in  harmony  with  the  definitions  above  given.  By 
section  9  of  the  law  above  mentioned,  it  is  provided,  among  other 
things,  as  follows  : 

**Every  deputy,  assistant  or  other  subordinate  officer,  whose  ap- 
pointment or  election  is  not  otherwise  provided  for,  shall  be  ap- 
pointed by  his  principal  officer,  board  or  other  body,  and  the  num- 
oer  thereof,  if  not  otherwise  prescribed  by  law,  shall  be  limited  in 
the  discretion  of  the  appointing  power.  If  there  is  but  one  deputy, 
he  shall,  unless  otherwise  prescnbed  by  law,  possess  the  powers 
and  perform  the  duties  of  his  principal  during  the  absence  or  in- 
ability to  act  of  his  principal,  or  during  a  vacancy  in  his  prmci- 
pal's  office.  If  there  be  two  or  more  deputies  of  the  same  officer, 
such  officer  may  designate,  in  writing,  the  order  in  which  the  dep- 
uties shall  act,  m  case  of  his  absence  from  the  office  or  his  inabi- 
lity to  act,  or  in  case  of  a  vacancy  in  the  office,  and  if  he  shall  fail 
to  make  such  designation,  the  deputy  longest  in  office  present  shall 
so  act" 

Where,  therefore,  any  statute  of  the  state  authorizes  a  public  of- 
ficer to  appoint  a  deputy,  but  fails  to  express  his  powers,  the  gen- 
eral law  supplies  a  definition.  We  would  therefore  naturally  ex- 
pect to  find,  as  we  do,  such  officers  included  in  any  statutory  pro- 
vision dealing  with  public  servants  standing  in  a  confidential  rela- 
tion towards  an  official  superior.  The  function  of  a  deputy,  pos- 
sessing the  power,  as  he  does,  under  certain  circumstances,  to  act 
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as  if  he  were  himself  the  actual  incumbent  of  his  principal's  office, 
implies  a  correlative  duty  and  riffht  on  the  part  of  the  principal 
to  exercise  an  unfettered  personal  selection  in  the  appointment  of 
such  a  subordinate,  and  also  a  corresponding  freedom  ]n  exercising 
the  power  of  removal  whenever  his  confidence  in  the  integrity, 
capacity,  truthworthiness,  or  adaptability  of  the  subordinate  is  in 
the  least  shaken.  He  should  not  be  called  upon  to  specify  the 
grounds  of  his  dissatisfaction,  still  less  to  make  proof  of  charge 
when  his  objection,  thoug  hsubstantial,  may  rest,  as  is  frequently  the 
case,  upon  moral  evidences  only,  or  upon  well  grounded  suspicion, 
equally  destructive  of  that  confidence  which  is  of  the  very  essence 
of  the  relation.  It  is  also  apparent  from  the  context  of  the  statu- 
ute  in  question  that  the  wora  "deputy"  was  used  in  this  sense.  The 
other  employes  or  officers  in  the  enumeration  of  those  excepted 
from  the  operation  of  the  act  hold  places  commonly  understood  to 
be  confidential  in  their  nature,  and  that  they  were  so  regarded  by 
the  legislature  is  made  certain  by  the  fact  that  the  specific  enum- 
.  eration  is  followed  by  a  general  clause  including  "any  other  per- 
son holding  a  confidential  relation  to  the  appointing  officer.'*  The 
principle,  ^^Nosdtur  a  sociss,^^  supplies. 

We  are  thus  naturally  led  to  a  consideration  of  the  nature  of  the 
qffice  of  deputy  tax  commissioner,  for  the  purpose  of  determining 
whether  he  is  such  a  deputy  in  the  sense  of  standing  in  a  confidential 
relation  towards  the  commissioner  of  taxes  and  assessments.  Sec- 
tion 813  of  the  New  York  city  consolidation  act  of  1882  author- 
izes the  commissioners  to  appoint  persons  to  be  known  as  "deputy 
tax  commissioners,"  who  shall  perform,  under  their  direction* and 
supervision,  such  duties  as  the  commissioners  shall  prescribe 
They  shall  hold  their  office  during  the  pleasure  of  the  said  com- 
missioners.    By  section  814  of  the  same  act  it  is  declared  that: 

"It  shall  be  the  duty  of  the  deputy  tax  commissioners  under  the 
direction  of  the  commissioners  or  taxes  and  assessments,  to  assess 
all  the  taxable  property  in  the  several  districts  that  niay  be  as- 
signed to  them  for  that  purpose  by  said  commissioners,  and  they 
shall  furnish  to  them,  under  oath,  a  detailed  statement  of  all  sucli 
property  showing  that  said  deputies  have  pei-sonally  examined 
each  and  every  house,  building,  lot,  pier,  or  other  assessable  prop- 
erty, giving  the  street  and  ward  map  number  of  such  real  estate 
embraced  within  said  districts,  together  with  the  name  of  the 
owner  or  occupant,  if  known ;  also,  in  their  judgment,  the  sum  for 
which  such  property  under  ordinary  circumstances  would  sell, 
with  such  other  information,  in  detail,  relative  to  personal  prop- 
erty or  otherwise  as  the  said  commissioners  may  from  time  to  time 
require.  Such  deputies  shall  commence  to  assess  real  and  per- 
sonal estate  on  the  first  Monday  of  September  in  each  and  every 
year." 

It  will  thus  be  seen  that  certain  specific  duties  are  directly  cast 
by  the  statute  upon  deputy  tax  commissioners,  for  the  due  per- 
formance of  which  they  are  responsible  to  the  public ;  and  that, 
while  their  duties  are  to  be  performed  under  the  direction  of  the 
commissioners,  such  direction,  from  the  nature  of  the  case,  cannot 
involve  any  interference  on  the  part  of  the  commissioners  witli. 
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their  duties,  in  so  far  as  the  legislature  has  expressly  provided 
that  certain  acts  must  be  performed  by  them.  The  duties  they 
are  thus  reauired  to  perform  are  their  own,  and  not  those  of 
their  immeaiate  superiors,' who  have  therefore  deputed  noth- 
ing. 

The  assessment  of  the  real  and  personal  property  within  the 
citj  and  'County  of  New  York,  as  a  statute  expressly  declares, 
must  be  made  primarily  by  the  deputy  tax  commissioners  them- 
selves. By  section  817  of  the  consolidation  act,  the  commis- 
sioners of  taxes  and  assessments  are  required  to  keep  in  their 
office  books  to  be  called  "the  annual  record  of  the  assessed  valuation 
of  real  and  personal  estate,"  in  which  shall  be  entered  in  detail  the 
assessed  valuations  of  such  property  within  the  city  and  county  of 
New  York,  which  books  are  to  be  open  for  examination  and 
correction  from  the  second  Monday  of  January  until  the  1st  day 
of  May  in  each  and  every  year.  During  that  period  the  com- 
missioners themselves,  and  they  alone,  have  full  power  to  review 
the  assessments  which  have  been  made,  and  to  make  such  changes 
therein  as  the  justice  of  the  case  may  require ;  and  when  the 
books  are  closed,  on  the  1st  day  of  May,  it  then  becomes  their 
duty,  and  tlieirs  alone,  to  prepare  assessment  rolls  for  delivery  to 
the  board  of  aldermen  for  the  levy  of  the  tax.  It  is  quite  plain 
that  none  of  the  deputy  tax  commissioners  can  perform  the  duties 
of  the  commissioners  themselves  in  respect  to  a  review  of  the 
assessments  which  have  been  made,  or  in  the  preparation  and 
delivery  to  the  board  of  aldermen  of  the  assessment  rolls.  The 
commissioners  themselves,  in  the  performance  of  these  duties,  can 
only  act  together  in  a  so-called  "corporate  capacity,"  sitting  as  a 
board, —  a  duty  which  it  is  quite  clear  no  deputy  could  perform ; 
and  while  it  is  true  that,  under  section  813  of  the  consolidation 
act,  the  deputy  ta3^  commissioners  are  required  to  perform  "  such 
duties  as  the  commissioners  shall  prescribe,"  it  would  be  a  most 
unreasonable  and  inadmissible  construction  to  hold  that  this 
authorized  the  tax- commissioners  to  delegate  their  judicial  func- 
tions to  the  deputies.  The  power  to  delegate  the  performance  of 
such  duties  can  only  be  found  in  a  statute  where  the  intention  to 
authorize  it  appears  beyond  question ;  and  it  is  needless  to  say 
that  in  this  case  no  such  intention  is  disclosed,  nor  has  it  ever 
practically  been  assumed  to  exist  Nor  does  the  fact  that  the  tax 
commissioners  may  require  the  deputies  to  perform  any  duties 
which  they  may  prescribe  make  the  office  a  confidential  one- 
Such  power  rests  m  every  public  officer  v;ho  is  authorized  to 
employ  subordinates  tor  enable  him  properly  to  discharge  his 
duties,  so  that  the  acceptance  of  any  such  interpretation  as  this 
would  necessarily  involve  the  absurdity  of  holding  that  all 
employes  who  are  under  the  control  of  a  head  of  a  department 
stand  m  a  confidential  relation  towards  him,  within  the  meaning 
of  this  statute.  People  v.  Sutton,  88  Hun,  171 ;  68  St  Rep  494. 
As  was  said  in  that  case,  which  arose  under  the  same  statute 
(chapter  577,  Laws  1892) : 

**In  order  to  fall  within  the  exception  of  the  statute,  the 
relations  between  the  clepk  and  the  appointing  power  must  be  of 
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a  personal  natui'e.     The  performance  of  ofl5.cial  duties  does  not 
establish  a  confidential  relation  to  die  head  of  the  department" 

I  think  it  will  be  found  upon  an  examination  of  the  laws  par- 
ticularly relating  to  the  cfty  and  county  of  New  York  that 
wherever  it  was  intended  to  provide  for  a  "deputy,"  in  the  proper 
sense  of  that  word,  the  confiaential  function  of  the  officer  plainly 
appears  upon  the  face  of  the  statuta  In  the  case,  towever,  of 
the  deputy  tax  commissioners,  there  is  absolutely  nothing  which 
expresses  the  slightest  purpose  on  the  part  of  the  legislature  to 
place  them,  or  any  of  them,  under  any  circumstances,  in  the 
position  of  their  official  superiors,  or  to  confer  upon  them  the 
right,  at  any  time,  to  perform  any  of  the  functions  immediately 
belonging  to  the  board  of  commissioners  which  constitutes  the 
head  of  the  department  of  taxes  and  assessmenta  How,  then, 
can  it  be  said  that  these  deputy  commissioners  stand  in  any  con- 
fidential relation  towards  the  head  of  the  department?  And  how 
can  they  be  regarded  as  deputies  standing  in  a  confidential  relation 
to  the  appointing  power  when  none  of  the  duties  of  the  latter 
can  be  deputed  f  it  is  not  enough  that  the  l^islature  has  seen 
fit  to  call  them  "  deputies " ;  it  must  further  appear,  in  order  to 
bring  them  within  the  exception  of  the  statute  under  consideration  ' 
that  they  are  deputies,  standing  as  such  in  a  confidential  relation 
to  their  chief.  In  re  Ostrander,  12  Misc.  Rep.  476 ;  68  St  Rep 
699. 

I  am  therefore  of  the  opinion  that  the  relator  was  not  a  depoty 
within  the  meaning  of  the  statute  above  referred  to,  and  that  con- 
sequently he  could  not  be  removed  except  for  cause  after  hearing 
liad.  I  think  it  is  plain  from  the  facts  that  the  removal  was 
made,  or  attempted  to  be  made,  on  the  ground  of  incompetency. 
Under  such  circumstances,  the  relator  was  entitled  to  u  reasonable 
notice  of  the  delinquency  with  which  he  was^harged,  and  of  the 
time  and  place  where  a  hearing  would  be  accorded.  As  this  was 
not  done,  the  removal  was  unlawful,  and  he  is  therefore  entitled 
to  reinstatement 

The  motion  for  a  peremptory  writ  of  mandamus  is  therefore 
granted,  with  costa 

Emily  L.  Harris,  Resp't,  v.  Archibald  M.  Graham,  App'lt 

{Supreme  OouH,  General  Term,  Fifth  DepaHmerU,  Filed  October  16, 1896.) 

1.  Equity— Removing  cloud  from  title. 

The  purchaser  of  laods  subject  to  an  apparent  lien  of  judgment,  whi^ 
has  been  paid,  may  have  it  canceled  as  a  cloud  on  title,  thou^  his  deed 
contains  no  covenant  requiring  him  to  pay  it. 

2.  Same— Parties. 

In  an  action  to  conceal  such  apparent  lien,  the  owner  of  the  laixl  aod 
the  holder  of  the  lien  are  the  only  necessary  parties. 

Appeal  from  a  judgment  in  favor  of  plaintiflf. 
Charles  T.  Saxton,  for  app'lt;  E.  W.  Eamm,  for  resp't 

Ward,  J.— On  the  8th  of  January,  1887,  the  defendant  recovered 
a  j  udgment  of  foreclosure  and  sale  against  Hiram  W.  Bradshaw  and 
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Mary,"  his  wife,  and  another,  in  the  Wayne  county  court     The 
judgment  was  for  $2,37476,  and  it  was  adjudged  that  Hiram  W. 
Bradshaw  should  pay  any  deficiency  that  might  arise  upon  the  sale. 
The  mortgaged  premises  were  duly  sold  by  a  referee  in  March,  1888, 
and  were  purchased  by  defendant  at  the  sale  for  $1,400.     The 
referee  certified  a  deficiency  of  $903.23  on  the  2d  day  of  April, 
1888,  and  on   June  27th  judgment  was  entered  in  the  Wayne 
<;ounty  clerk's  ofl&ce,  the  referee's  report  having   been  confirmed 
for  such  deficiency  and  interest.     On  February  20»  1890,   Hiram 
W.  Bradshaw  died  intestate,  and.  his  wife  and  William  W.  Gat- 
chell  were  appointed  his  administrators.     In  March,  1891,  the  ad- 
ministrators commenced  a  proceeding  to  sell  the  real  estate  of  the 
intestate  for  the  payment  of' his  debts.     A  decree  for  the  sale  of 
the  premises  was  made  by  the  surrogate  of  Wayne  county  (he 
having  jurisdisdiction),   and  in  pursuance   thereof  certain    real 
property  of  Hiram  W.  Bradshaw,  on  the  23d  day  of  January, 
1892,  was  sold  at  public  auction,  and  bid  oflE  by   Albert  Harris, 
the  husband  of  the  plaintiflE,  but  for  her,  for  $310.     These  prem- 
ises were  subject  to  the  apparent  lien  of  the  deficiency  judgment 
A  deed  was  afterwards  executed  by  the  administrators  conveying 
the  premises  sold  to  the  plaintiflE.     At  the  time  of  the  sale  the 
terms  thereof  were  in  writing,  signed  by  one  of  the  administra- 
tors, and  presented  to  the  bidders  before  sale,  and  those  terms 
provided  that  the  premises  would  be  sold  subject  to  all  taxes, 
assessments,  and  other  incumbrances  which   at  the  time  of  the 
sale  were  liens  or  incumbrances  upon  the  said  premises.     A  simi- 
lar statement  was  contained  in  the  deed  to  the  plaintiflf,  but  there 
.  was  no  covenant  in  the  deed  binding  the  plaintifif  to  pay  such  in- 
cumbrances or  taxea     E.  L.  Harris,  the  plaintiflE  s  husband,  upon 
the  purchase  signed  a  writing  agreeing  to  comply  with  the  terms 
and  conditions  of  the  sala     The  plaintiflE  claimed  that  at  the  time 
of  the  foreclosure  sale  an  arrangement  was  made  between  Brad- 
shaw, the  defendant,  and  one  Jacob  Barclay,  who  had  come  to 
bid  on  the  premises,  that  the  defendant  should  bid  t*hem  oflE,  and 
deed  them  to  Barclay  for  $2,800 ;  and   whatever  there  was  over 
and  above  defendant's  claim  in  the  foreclosure  judgment  and 
coats  Bradshaw  should  have  the  benefit  of.     After  the  sale,  and 
before  the  confirmation  of  the  referee's  report,  and  the  entry  of 
judgment  for  deficiency,  Barclay  paid  the  defendant  $2,800 — 
$1,000  down,  and-the  balance  on  the  9th  of  April,   1888,— and 
received  a  quitclaim  deed  of  the  premises  covered  by  the  fore- 
closure judgment  from  the  defendant  on  that  day.     The  plaintiff, 
after  her  purchase  under  the  administrators'  sale,  went  into  pos- 
session of  the  premises  covered-by  her  deed,  and  demanded  of  the 
defendant  the  cancellation  of  the  deficiency  judgment,  and  that  it 
be  removed  as  a  cloud  upon  her  title,  which  was  refused,  where- 
upon this  action  was  commenced  ;  and  the  court,  upon  the  trial, 
found  in  favor  of  the  plaintiff,  and  directed  judgment  that  the  de- 
ficiency judgment  be  canceled  of  record  as  a  cloud   upon  the 
plaintiff's  title,  and  that  defendant  execute  and  deliver  a  proper 
satisfaction  of  such  judgment     The  court  found   the  facts   sub- 
St.  Rep.,  Vol.  LXX.        67 
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stantially  as  above  stated,  and  also  found  that  the  said  deficiency 
judgment  was  paid  in  full  before  it  was  entered. 

The  eighth  finding  of  fact  was  as  follows  : 

*'  That,  just  before  the  sale  by  the  referee  Jacob  Barclay  (this 
defendant)  and  Hiram  W.  Bradshaw  raaae  an  agreement  by 
which  Barclay  was  to  purchase  the  mortgaged  premises  for  $2, 
800,  and  that  the  property  should  be  put  up  at  sale  by  the  referee 
and  struck  oflf  to  this  defendant  for  a  nominal  price,  and  that  he 
should  ffive  Barclay  a  deed  of  the  same." 

The  defendant  claims  error  in  this  judgment  for  the  following 
reasons :  First  There  was  no  such  agreement  as  contained  in  the 
eighth  finding  of  fact,  but  the  preponderance  of  evidence  before 
the  special  term  was  that  no  such  agreement  was  made ;  that  the 
defendant  purchased  the  premises,  and  afterwards  sold  them  to 
Barclay,  still  retaining  his  deficiency  judgment  Second.  That 
Harris  was  informed  at  the  administrators'  sale  of  the  deficiency 
judgment,  and  that  it  was  a  lien  upon  the  premises  sold,  and  was 
a  part  of  the  consideration  of  the  sale  to  be  paid  by  Harris.  Third. 
That  the  proper  parties  were  not  before  the  court,  as,  according 
to  the  plamtiflfs  claim,  the  sale  was  for  the  benefit  of  Bradshaw, 
and  his  personal  representatives  should  have  been  made  parties  to 
the  action,  and  the  complete  determination  of  the  controversy 
could  not  be  had  without  their  being  made  such  parties. 

The  pivotal  question  in  the  case  is  whether  tnere  was  a  con- 
tract between  Barclay,  the  defendant,  and  Bradshaw,  as  claimed 
by  the  plaintiff  and  found  by  the  court  A  careful  exami nation 
of  the  evidence  in  the  case  would  seem  to  sustain  the  finding  of 
the  trial  court  upon  this  question.  Three  witnesses  testified  upon 
the  subject, — Barclay,  the  defendant,  and  his  attorney,  Van  Den- 
burg.  Barclay  swears  unequivocally  to  the  contract  as  claimed 
by  tne  plaintitt.  The  defendant  and  Yan  Denburg  both  admit  in 
their  testimony  that  Barclay  and  Bradshaw  were  ooth  present  at 
the  sale ;  that  Barclay  said  that  he  would  not  bid  at  the  sale,  bat 
that  the  defendant  could  bid  off  the  property,  and  he  (Barclay) 
would  take  the  title  to  the  premises  from  the  defendant ;  that  be- 
fore the  sale  the  defendant  and  Barclay  had  a  conversation,  and 
entered  into  an  agreement  that  Barclay  should  pay  $2,800  for  the 
premises,  and  that  the  defendant  should  deed  tnem  to  bim.  No 
evidence  was  given  showing  that  the  amount  of  the  deficiency 
judgment  was  to  remain,  but,  the  amount  paid  being  in  excess 
three  or  four  hundred  dollars  of  the  entire  claim  of  the  defendant 
in  the  foreclosure  judgment,  the  inference  seems  irresistible  from 
the  testimony  of  these  witnesses  that .  Barclay  took  title  from  tie 
defendant  discharged  of  the  said  Toreclosure  judgment  and  all  in- 
terest and  costs.  It  was  the  duty  of  the  defendant,  if  he  intended 
when  he  sold  this  property  to  Barclay,  to  reserve  the  right  to  en- 
force a  deficiency  judgment  against  it  of  nearly  $1,000,  to  have 
80  notified  Barclay ;  and  his  failure  to  do  so  sustains  the  conten- 
tion of  the  plaintiff  as  to  what  the  real  transaction  was. 

In  regard  to  the  second  objection  raised  by  the  defendant,  it  is 
sufficient  to  say  that  it  cannot  be  maintained  for  the  reason  that 
Harris  in  no  manner  assumed  to  pay  the  said  deficiency  judgment^ 
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or  any  portion  thereof  as  a  part  of  the  consideration  of  the  purchase. 
The  agreements  specified  in  the  deed  of  the  plaintiflE  that  she  took 
the  premises  subject  to  all  liens  and  incumbrances  simply  meant 
such  liens  and  incumbrances  as  were  valid  and  could  l^e  enforced. 
This  deficiencj^  judgment  should  not  have  been  entered.  It  was  in 
fraud  of  the  rights  of  Barclay.  The  deficiency  on  which  the  judg- 
ment was  basea  had  been  paid  before  the  judgment  was  entered. 
As  the  judgment  was  paid,  it  could  not  be  enforced  at  law  or  in 
equity,  but  it  was  an  apparent  incumbrance  upon  the  plaintiff's 
property,  and  she  could  directly  attack  it  as  such,  and  none  of  the 
rights  of  the  Bradshaw  estate  could  be  possibly  affected  by  the 
judgment  removing  such  cloud  from  her  titla  But,  assummg  it 
to  have  been  a  valid  incumbrance,  the  plaintiff  simply  taking  her 
deed  subject  to  it  did  not  create  an  obligation  on  her  part  to  pay 
it  In  order  to  bind  her  so  to  do,  there  must  have  been  a  coven- 
ant or  obligation  contained  in  her  deei&  that  she  should  pay  it; 
and  then,  u  she  accepted  the  deed,  she  would  be  bound  to  do  sa 
BdmorU  v.  Coman,  22  N.  Y.  438;  Society  v.  Bostunck,  100  id.  628; 
Smith  V.  Truslow,  84  id.  660. 

Several  witnesses  on  behalf  of  the  defendant  testified  that  when 
the  terms  of  sale  were  read  the  question  arose  as  to  what  these  in- 
cumbrances were,  and  that  the  defendant's  deficiency  judgment 
was  mentioned  as  one  of  them.  Some  of  these  witn^es  are  not 
clear  whether  this  statmeht  was  made  in  the  hearing  of  Harris. 
Harris  denies  that  he  heard  anything  of  this  kind,  and  the  case 
does  not  contain  any  proof  that  Harris  agreed,  verbally  or  in  writ- 
ing, to  pay  the  deficiency  judgment  as  a  part  of  the  purchase 
price  of  the  property.  •  Some  evidence  was  given  to  the  effect  that 
Harris  had  learned  of  this  deficiency  Judgment  before  or  at  the 
time  of  the  administrators'  sale,  but  the  plaintiff  gave  evidence 
tending  to  show  that  Harris  and  others  connected  with  the  sale 
claimed  that  the  judgment  had. been  paid,  or  could  not  be  enforced. 
The  special  term  finds  that  the  terms  of  the  sale  were  iii  writing, 
and  there  was  evidence  to  sustain  that  finding,  and  it  will  not  be 

?[uestioned  here.    The  conclusions  of  the  special  term  upon  the 
acts  seem  to  be  fairly  sustained  by  the  evidence,  and  are  con- 
clusive upon  this  appeal. 

As  to  the  third  contention,  as  to  there  not  being  the  proper 
parties,  the  answer  does  not  set  up  any  defect  of  parties,  nor  did 
the  special  term  reach  the  conclusion  that  it  was  necessary  to 
bring  in  other  parties  before  a  complete  determination  of  the  mat- 
ters in  controversy  in  this  action  could  be  had,  nor  can  we  see 
that  such  action  was  necessary.  The  owner  of  the  land  upon 
which  the  deficiency  judgment  was  an  apparent  lien  and  the 
owner  of  such  judgment  are  parties  to  the  action,  which  would 
seem  to  be  all  that  is  necessary  for  the  purpose  of  the  action,  which 
is  simply  to  remove  the  cloud  of  the  defendant's  judgment  from 
the  plaintiff's  land.  But  the  defendant  also  contends  that  the 
effect  of  this  judgment  is  to  deprive  the  Bradshaw  estate  of  the 
benefit  of  the  alleged  agreement  testified  to  by  Barclay,  and  trans- 
fer the  same  to  the  plaintiff  This  could  only  relate  to  what  re- 
mained of  the  $2,800  paid  by  Barclay  to  the  defendant  over  and 
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above  the  amount  of  the  defendaut's  costs,  iDterest,  etc.  That 
amount  is  in  the  defendant  s  bands,  and  if  it  belongs  to  the  estate 
of  Bradshaw,  the  defendant  holds  it  as  trustee  of  the  Bradshaw 
estate,  and,  may  be  liable  to  account  as  such  to  that  estate.  Be 
that  as  it  maj,  the  question  does  not  concern  us  here,  nor  is  it 
necessary  to  determine  that  question  in  this  action.  But  the  judg- 
ment should  be  modified  so  as  to  make  it  effectual  to  remove  the 
clould  of  the  deficiency  judgment  from  the  plaintiff's  land  so  as  to 
satisfy  it  as  against  her,  and  as  so  modified,  affirmed,  with  costs  to 
the  plaintiff. 
All  concur. 

Anna  Brown,  App'lt,  v.  John  C.  Moore,  Resp't 

(Supreme  Court,  General  Terj/i,  Fifth  Department,  Filed  October  16, 1895,) 

Slander— Words  imputing  unchabtitt, 

To  say  that  a  woman  is  "not  a  lady/'  or  mean  or  low,  or  labors  for  low 
people,  does  not  impute  uncbastity  to  her. 

Appeal  from  a  judgment  of  nonsuit,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 
John  H.  Keef,  for  app'lt;    WiUiayn^  Johnson^  for  resp't 

Ward,  J. — The  plaintiff  wan  nonsuited  at  the  Monroe xjircuit  in 
March,  1895,  upon  the  close  of  the  plaintiff's  evidence,  upon  the 
ground  that  the  words  spoken  if  proved,  were  not  slanderous |wac 
and  that  no  special  damage  was  alleged.  The  plaintiff  wa»  a  mar- 
ried woman,  and  brought  this  action  againet  the  defendant  charg- 
ing that  he  had  in  a  pubBc  place,  and  in  the  presence  of  others, 
said  concerning  the  plaintiff:  "  What  are  you?  You  were  a  cook 
in  Martin  Burns'  low  hotel.  And  one  that  worked  there  ain't 
much,  and  I  dare  you  to  arrest  me  (meaning  thereby  and  by  those 
words  that  plaintiff  was  and  had  been  a  common  prostitute  and 
of  bad  character)," — to  which  plaintiff  said,  **That  this  is  not  sa" 
Whereupon  the  defendant  maliciously^  said:  "You  are  a  liar.  Yoa 
are  crazy."  And  on  another  occasion,  later  on,  the  complaint 
charged  that  the  defendant  wickedly  and  maliciously  said,  in  the 
hearing  and  presence  of  one  Mr.  McFadden,  **  that  he  (meaning 
Mr.  McFadden)  was  a  gentleman,  but  you  (speaking  to  tlie  plaint- 
iff) are  not  a  lady  (meaning  thereby  to  hold  out  plaintiff  to  be  a 
bad  character)."  It  was  proved  by  several  witnesses  that  these 
words  were  spoken  of  and  concerning  the  plaintiff  in  the  presence 
of  others  in  the  city  of  Rochester.  The  plaintiff  claimed  upon  the 
trial,  and  takes  the  position  here,  that  the  words  used  imputed  un- 
cbastity to  the  plaintiff,  or  at  least  it  was  a  question  for  the  jury  to 
determine  whether  they  imputed  such  unchastity,  and  it  was  er- 
ror not  to  submit  the  case  to  the  jury. 

The  action  is  brought  under  section  1906  of  the  Code  of  Civil 
Procedure,  which  provides  that,*Mn  an  action  of  slander  brought  by 
a  woman  for  words  imputing  unchastity  to  her,  it  it  not  necessary 
to  allege  or  prove  special  damages."  This  section  is  the  subtance 
of  chapter  219  of  the  Laws  of  1871.     Prior  to  that  time,  vrords  im- 
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paling  unchastity  to  a  woman  were  not  actionable  per  se,  but,  if 
special  damages  as  svresult  of  such  words  were  alleged  in  the  com- 
plaint and  proved  in  the  action,  they  might  be  recovered  by  the 
party  aggrieved.  There  is  no  special  damage  alleged  in  this  com- 
plaint, and  none  was  proVed  upon  the  trial-  We  meet  upon  this 
appeal  the  simple  question  wnether  the  words  spoken  imputed 
unchastity  to  the  plaintiff,  and  whether  the  words  used  could  be 
fairly  construed  in  that  direction  by  the  jury,  even  with  an  in- 
nuendo averring  that  the  intent  was  to  charge  her  with  being  a 
prostitute.  Innuendoes  cannot  extend  the  meaning  of  the  words 
beyond  what  is  justified  by  the  words  themselves  and  the  extrinsic 
facts  with  which  they  are  connected.  Sanderson  v.  Caldwell,  45 
N.  Y.  398.  It  does  npt  follow  because  a  woman  is  called  "not  a 
lady,"  or  mean  or  low,  or  labors  for  low  people,  that  she  is  un- 
chaste. She  may  have  habits  and  vices  ana  associations  that 
mi^ht  subject  her  to  the  imputations  contained  in  the  words  used, 
ana  still  not  be  subject  to  the  charge  of  unchastity  or  guilt  of  it 
Words  in  these  actions  are  things,  and,  where  they  are  actionable 
jxr  se,  they  must  make  a  clear  statement  of  the  actionable  chargf, 
and  the  court  and  jury  will  not  guess  and  surmise  what  might 
have  been  intended  by  the  words  that  is  not  borne  out  by  the 
words  themselvea  It  has  been  held  in  Massachusetts  that  to  say 
of  a  Comale  that  she  is  a  bad  girl  or  a  bad  woman  was  not  action- 
able, even  with  an  ihnuendo«averring  that  the  intent  was  to  charge 
her  with  being  a  prostitute,  unless  at  the  same  .time  there  were 
averments  ana  colloquium  that  would  warrant  the  innuendo. 
Snell  V.  Snow,  13  Meta  (Mass.)  278 ;  Fitzgerald  v.  Robinson,  112 
Mass.  380 ;  Riddell  v.  Thayer,  127  id.  489.  Such  averment  or 
colloquium  are  lacking  in  this  case.  We  have  only  the  words 
used,  and  the  occasion  on  which  they  were  used,  and  the  innuendo 
stated  in  the  complaint 

The  judgment  and  order  should  be  affirmed. 

All  concur. 


Abelbbrt  Moot,  as  Trustee,  etc.,  Resp't,  v.  Business  Men's  In- 

VESTMENT  ASSOCIATION,  App'lt. 
(Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

Contracts— Performance— Time  op  essence. 

Where  the  parties  make  time  of  the  essence  of  a  contract,  they  must 
perform  it  within  the  time  specified. 

.^PEAL  from  a  judgment,  rendered  in  favor  of  plaintiflE. 
Spencer  Clinton^  for  app*lt;  Adelberi  Moot,  for  resp*t 

Ward,  J. — ^The  defendant  is  a  corporation.  Mr.  Moot,  as 
trustee,  I'epresented  certain  parties,  whom  we  shall  style  the 
plaintiff.  On  the  5th  of  May,  1893,  the  plaintiff  and  defendant 
entered  into  a  contract  in  writing,  whereby  the  defendant  agreed 
to  sell  to  the  plaintiff  certain  real  estate  in  the  city  of  Buffalo  for 
$127,400,  for  which  plaintiff  agreed  to  pay  in  installments,  except 
the  sum  of  $1,000,  which  was  paid  upon  the  execution  of  the  con- 
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tract  by  the  plaintiff  to  the  defendant  Four  thousand  dollars  wan 
to  be.  paid  upon  the  deli  very  of  a  deed  to  said  premises,  which 
shoula  be  on  or  before  May  20,  1893.  The  balance  was  to  be  se- 
cured by  assuming  a  mortgage  upon  the  premises,  and  executing 
another  mortgage ;  and,  if  such  payments  were  made  and  secur- 
ity given,  the  contract  provided  that  the  defendant  would,  "  on  or 
before  the  20th  day  of  Mfty,  1893,  execute  and*  deliver  to  the 
parties  of  the  second  part  (the  plaintiflE)  good  and  sufficient  deed 
of  said  premises  containing  a  covenant  of  warranty,  which  deed 
shall  convey  good  and  satisfactory  title,  a  search  truly  showing 
the  condition  of  the  title  being  furnished  at  the  expense  of  the 
party  of  the  first  part  "  (the  defendant);  and  the  contract  f  urtlier 
provided  :  *' And  it  is  further  expressly  ^agreed  that  time  is  of 
the  essence  of  this  contract,  and  that  performance  thereof  must  be 
made  on  or  before  the  20th  da;y  of  May,  1893."  The  plaintiff 
performed  the  contract,  so  that  it  was  entitled  to  the  search  and 
deed  provided  therein,  on  the  20th  day  of  May,  1893.  The  learned 
court  found  as  a  fact: 

"  That  while  said  contract  was  still  in  force  the  defendant  de- 
livered to  the  plaintiff  a  search  of  the  premises  in  question.  That 
said  search  did  not  show  a  good  and  satisfactory  title,  and  did  not 
show  the  condition  of  the  title  of  the  defendant  to  said  premisea 
That  said  search  showed  the  notice  of  pendency  of  an  action  in 
partition  in  the  superior  court  of  Buffalo  in  which  Evered  Pal- 
mer was  plaintiff  and  Cynthia  J.  Curtis  and  others  were  defend- 
ants ;  and  said  search  also  showed  that  by  the  records  in  the 
clerk's  office  of  the  county  of  Erie  a  certain  judgment  in  said 
action  of  partition  of  a  part  of  the  premises  in  question  and  others 
in  the  superior  court  of  Buffalo,  which  judgment  was  entered  in 
the  office  of  the  clerk  of  the  superior  court  of  Buffalo  on  the  24th 
day  of  July,  1866,  and  a  copy  thereof  was  recorded  in  Eric 
county  clerk's  office,  with  a  report  of  commissioners  herein,  on 
the  4th  day  of  August,  1866,  in  Liber  258  of  Deeds,  at  page  883, 
which  showed  that  a  portion  of  the  premises  in  question  was  de- 
scribed therein.  That  no  search  was  ever  delivered  to  the 
plaintiff  or  his  attorney  while  said  contract  remained  in  force, 
showing  good  and  satisfactory  title,  or  truly  showing  the  condi- 
tion of  the  title  of  the  defendant" 

The  plaintiff  refused  to  accept  the  search  as  offered,  and  subse 
quently  brought  this  action  to  recover  the  $1,000  paid  upon  the 
contract,  with  interest  Thfe  decision  of  the  court  was  filed  Jan- 
uary 8,  1895.  At  the  time  of  such  decision  the  court  found  "that 
thp  defendant  now  has  a  good  title  to  the  premises  in  question  by 
virtue  of  various  deeds  and  judgments,"  etc.,  which  the  court  pro- 
ceeds to  enumerate;  but  the  court  also  found  that  "time  was  the  es- 
sence of  said  contract,  and,  after  said  contract  had  ceased  to  exist 
by  virtue  of  its  terms,  or  by  virtue  of  extensions  thereof,  the  plaint- 
iff was  not  and  is  not  under  obligations  to  accept  the  title  since  ten- 
dered plaintiff  by  defendant  in  tiiis  action."  The  court  also  found 
that  the  plaintiff  had  demanded  the  repayment  of  the  $1,000  ad- 
vanced, and  was  entitled  to  recover  the  same,  with  interest  The 
action  was  commenced   August   10,  1893.     The   trial  was  had 
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the  6th  of  September,  1894.  The  evjdence  ia  this  case  sustains  the 
findings  of  the  court  set  forth  above.  This  was  an  important 
coDPtract,  involving  the  sale  of  valuable  property  at  a  period  of 
rapid  sales  and  exchanges  in  Buffalo  of  real  estate,  and  time  was 
material  Hence  it  was  stipulated  that  it  should  be  of  the  essence 
of  the  contract,  and  stipulated  that  the  defendant  should  not  only 
convey  title  to  the  property,  but  should,  on  the  20th  of  May, 
produce  a  search  that  should  exhibit  such  title.  The  parties,  by 
their  contract,  made  the  exhibition  of  such  a  search  a  condition 
*  precedent  to  further  performance  of  the  contract  on  the  part  of 
the  plaintiff,  and  it  was  immaterial  that  the  court  should  be  able 
to  say  a  year  and  a  lialf  after  that  time  and  after  an  action  had 
been  Drought  to  recover  the  purchase-money  paid,  that  the  de- 
fendant then  had  title,  and  the  court  properly  refused  to  compel 
the  plaintiff  to  take  the  title  tendered  after  that  lapse  of  time, 
when  circumstaQces  and  the  conditions  of  property  may  have 
greatly  changed. 

We  find  no  reversible  error  in  the  proceedings  of  the  trial  court, 
and  the  judgment  should  be  affirmed. 

All  concur. 

Louis  W.  Becker,  Resp't,  v.  Alfred  S.  Warner,  App'lt 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  October  16,  1895.) 

1.  IwNKKKPERs— Liability, 

Watches  are  not  "jewels"  nor  "  ornaments "  withiir  the  meaning  of 
chapter  227  of  1883,  regulating  the  liability  of  innkeepers  for  loss  of  such 
property  of  a  guest. 

2.  Same— CoNTKrBUTORY  me&liqbncb,  / 

Where  the  owner  is  guilty  of  negligence  contributing,  and  without 
which  the  loss  would  not  have  occurred,  the  innkeeper  is  relieved  from 
responsibility  for  the  loss. 

8.  flAMK— Evidence — Intoxication. 

In  such  case,  the  evidence  of  the  intoxication  of  the  owner  is  admissible 
,       upon  the  question  of  negligence. 

4.  Same — Contributory  negligence. 

The  question  of  the  contributory  negligence  of  the  owner  was  held, 
under  the  circumstances  of  this  case,  to  be  a  question  for  the  jury. 

5.  Same— Duty  op  guest. 

A  guest,  going  to  a  hotel,  should  use  reasonable  care  and  caution  to 
protect  his  property  and  himself  from  thieves  that  infest  hotels  and  cities. 

Appeal  from  an  order  granting  plaintiflfs  motion  for  a  new 
trial 

Moses  Sfdre,  for  app'lt ;  Hudson  Ainsley,  for  resp't 

Ward,  J.— Oh  the  20th  and  21st  of  July,  1893,  the  defendant 
was  keeping  an  hotel  in  Buffalo,  known  as  the  "Stafford  House." 
At  that  time  the  plaintiff  (respondent  here)  was  a  guest  at  the 
hotel.  He  was  a  merchant  from  the  country,  and  was  there  in 
connection  with  his  business.  On  the  evening  of  the  second 
night,  the  plaintiff  went  out  riding  with  some  friends  in  the  city, 
and  remained  out  until  about  one  o'clock.     A  clerk  in  the  hotel 
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conducted  the  plaintiflE   to  his  room,  which  was  on  the  ground 
floor  of  the  building,  with  a  window  opening  on  a  public  st^eet^ 
the  bottom  of  the  window  being  about  three  feet  alx)ve  the  street 
The  plaintiflE  knew  this  fact     There  were  two  clerks  at  the  hotel, 
and  a  bell  boy ;  one  clerk  leaving  and  the  other  coming  on  at  one 
o'clock.     The  clerk  who  left  saw  the  plaintifE  come  in,  and  testi- 
fied that  he  had  known  him  for  some  time;  that  lie  appeared  as 
usual,  but  he  thought  he  had  been  drinkina     Albert  &  Eice,  the 
clerk  who  came  on  at  one  o'clock,  testified,  in  substance,  that  he 
gave  the  plaintiflE  the  key  to  his  room,  to  which  he  went,  accom- 
panied by  the  bell  boy.     At  two  o'clock  the  clerk  sent  a  boy 
around  the  hotel  to  look  after  it     He  came  back  and  made  a  re- 
port to  the  clerk.     Rice  went  and  looked  into  the  window  of  the 
plaintiflE's  room,  and  saw  him  lying  on  his  bed  in  his  underclothes, 
not  under  cover.     The  window,  which  was  sufiicient  to  admit  a 
person  was  open,  and  the  blinds  were  open.     The  gas  in  the  room 
was  burning  brightly,  so  that  everything  could  be  seen  therein, 
practically.     Rice  then  went  inside  to  the  door  of  the  plaintiflfa 
room,  an3,  after  a  loud   knocking,  aroused  the  plaintiff,  who  let 
him  in.     The  plaintiflE  appeared  drowsy.     His  clothes  were  upon 
the  floor.     The  plaintiff  picked  up  his  clothes,  looked   through 
them,  said  he  had  lost  hi^  watch   and  money.     The  clerk  asked 
him  if  he  had  put  down  his  "Window.     He  said  he  had  not,  but 
that  '.lie  blinds  were  down.     The  bell  boy  was  sworn,  and  he  tes- 
tified that  at  two  o'clock  he  went  around  the  house,  and  found 
plaintiflE's  window  open ;  the  gas  was  burning  high,  and  the  blinds 
were  open  ;  that  plaintiflE  was  lying  on  top  of  the  bed,  in  his  un- 
derclothes ;  that  he   repoi  ted  the  matter  to  the  clerk ;  and  that 
they  went  to  the  door  of  plaintiflE's  room,  when  they  rapped  three 
or  tour  minutes  on  the  door,  and  finally  succeeded  in  waking  the 
plaintiflE  up.     The  plaintiflE  asked  him  what  his  name  was,  and 
said  that  he  (plaintiflE)  was  pretty  drunk  when  he  went  to  bed, 
and  told  the  bell  boy  that  he  ought  to  know  better  than  show 
him  to  a  room  with  the  windows  open.     The  plaintiflE  testified^ 
in  substance,  that,  when  he  went  to  the  room,  be   had  a  gold 
watch  with  him,  and  a  chain  attached,  and  about  $50  in  money ; 
that   he   knew  he  was  on  the   ground    floor,  and   that   a   man 
could  step  right  into  his  room  from  the  street;  he  did  not  know 
whether  the  window  was  open,  but  that  the  inside  blinds  on 
the  window  shoved  up  and  down, .  and  they  were  closed  ;  there 
was  a  bath  room  connected,   in  which    he   took  a   bath ;    that 
when  he  retired,  he  put  his  vest  on  a  hook  in  the  room,  and  his 
watch  was  in  his  vest  pocket ;  he  put  his  pants  on  the  bedpost, 
and  his  money  was  in  tne  pants  pocket;  that  he  was  awakened 
at  two  o'clock,  and  he  observed  that  these  things  were  gone, 
and  he  never  found  them.     As  to  the  light,  Ije  firet  testified: 
"I  left  that  light  that  night;  the  gas  was  burning  at  full  head, 
and  it  was  so  burning  when  I  woke  up."     As  ^he  examination 

Eroceeded,  he  said  he  did  not  remember  swearing  to  just  what 
BT  been  stated,  but  stated  the  fact  was  that,  while  the  light  was 
burning  in  his  room,  he  had  turned  it  partially  down ;  that,  when 
he  awoke,  he  found  the  window  wide  open  from  the  bottom,  and 
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the  inside  shutter  had  been  pushed  together;  that,  when  he  retired, 
l»a  did  not  go  to  look  as  to  whether  the  shutters  were  closed  or 
latched  ;  that  he  paid  no  attention  to  the  window ;  but  persisted 
in  saying  that  the  blinds  were  closed.  He  denied  that  be  was 
under  the  infli^ence  of  liquor,  but  he  admitted  that  he  had  taken 
«  siaas  or  two  of  beer  with  his  friends  with  whom  he  had  been 
riaing,  at  a  saloon,  before  coming  to  the  hotel. 

The  defendant  had  put  the  proper  notice  in  his  hotel  that  was 
required  by  chapter  421  of  the  Laws  of  1855,  as  amended  by 
chapter  227  of  the  Laws  of  1883,  notifying  the  guest  that  a  safe 
bad  been  provided  in  the  hotel  in  which  nfoney,  jewels,  or  orna- 
ments of  tne  guest  might  be  deposited,  and,  if  they  should  neglect 
to  deliver  such  money,  jewels,  or  ornaments  to  the  person  in 
charge  of  the  office  for  deposit  in  such  safe,  the  proprietor  of  the 
hotel  would  not  be  liable  for  loss  of  such  jewels,  mojiey,  or  orna- 
ments. The  learned  trial  judge  held  that  the  plaintiff  could  not 
recover  for  the  money  lost,  as  the  statute  protected  the  defendant 
in  that  regard,  but  might  recover  the  value  of  the  watch  and 
chain,  ijnless  the  plaintiff's  negligence  under  the  circumstances 
ha^J  contributed  to  the  loss  of  the  property ;  and  that  question 
was  submitted  to  the  jury,  who,  after  oeing  out  two  days,  brought 
in  a  verdict  for  the  defendant  A  motion  for  a  new  trial  was 
made  upon  the  minutes  of  the  judge,  and  the  court  granted  a  new 
trial,  and,  in  a  brief  opinion,  states  the  impression  of  the  court 
that  the  verdict  rendered  was  against  the  evidence,  and  the  result 
of  passion  or  prejudice  on  the  part  of  the  jury.  The  appellant 
insists  that,  under  the  statute  cited,  the  defenijant  is  not  responsi- 
ble for  the  loss  of  the  watch  and  chain,  as  it  comes  withm  the 
description  of  property  covered  by  the  notice  that  should  be  de- 
posited in  the  safe,  and  cites  Hosenplaenter  v.  Roessle^  54  N.  Y. 
262,  266.  As  there  is  some  confusion  in  the  cases  upon  this  sub- 
ject, it  may  be  useful  to  glance  at  the  decisions  relating  to  it 

In  Oile  V.  Libby^  36  Barb.  70,  the  action  was  against  an  inn- 
keeper for  the  value  of  ia  watch  and  chain,  gold  pen  and  pencil 
case,  and  twenty-five  dollars  in  money.  The  statutory  notice  had 
been  posted  in  the  hotel,  and  the  court  held  that  the  watch  and 
chain  were  neither  jewels  or  ornaments,  and  the  plaintiff  might 
recover  for  those  as  well  as  the  small  amount  of  money  which  he 
had  a  right  to  keep  about  his  person,  and  that  the  statute  requir- 
ing the  deposit  of  money  in  the  safe  referred,  not  to  the  small 
amount  usually  carried  by  guests,  but  to  larger  amounts.  This 
was  a  general  term  decision  of  the  first  district,  and  was  not 
reversed. 

But  in  HyaM  v.  Taylor^  51  Barb.  632,  the  Broome  general  term 
held  that,  as  to  money  and  jewels,  the  guest  was  not  excused  for 
retaining  them  to  any  extent.  If  he  did,  and  they  were  stolen, 
he  must  bear  the  loss.  The  case  went  to  the  court  of  appeals, 
where  the  judgment  was  affirmed  (42  N.  Y.  258),  and  the  view 
of  the  general  term  as  to  jewels  and  money  was  sustained;  and 
we  may  therefore  regard  Gile  v.  Libby^  as  to  jewels  and  money, 
overruled. 
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In  Bernstein  v.  Sweeny^  33  N.  Y.  Supr.  Ct  271,  an  action  was 
brought  to  recover  for  a  watch  and  chain  and  diamond  shirt  studs, 
the  court  held  that  neither  a  watch  nor  chain  was,  within  the 
meaning  of  the  statute,  "  a  jewel  or  ornament,^'  for  the  loss  of 
which  the  hotel  proprietor  is  not  liable,  but  is  protected  under  the 
statute.  Allen,  J.,  speaking  for  the  court  of  appeals  in  Bamaley* 
V.  Leland,  43  N.  Y.  539,  at  page  542,  says : 

"  The  statute  permits  the  proprietor  of  an  hotel  to  relieve  him- 
self from  the  strict  common-law  liability  in  respe  t  to  certain 
classes  of  property  upon  compliance  with  the  prescribed  condi- 
tions, but  the  exemption  is  limited  to  the  particular  species  of 
property  named,  and,  being  in  derogation  of  the  common  law, 
cannot  be  extended  in  its  operations  and  eflPect  by  doubtful  impli- 
cation so  as  to  include  property  not  fairly  within  the  term  of  the 
act  *  *  *  By  statute,  the  proprietors  of  hotels  may  provide 
a  place  of  safe- keeping  of  money,  jewels,  or  ornaments  belonging 
to  the  guest,"  eta  "  A  watch  is  neither  a  jewel  nor  ornament  as 
these  words  are  used  gind  understood  either  in  common  parlance 
or  by  lexicographers.  It  is  not  to  be  used  or  carried  as  a  jewel  or 
ornament,  but  a  timepiece  or  chronometer — an  article  of  ordinary 
wear  by  most  travelers,  of  every  class,  and  of  daily  and  hourly 
use  by  alL  It  is  as  useful  and  necessary  to  the  guest  in  his  room 
as  out  of  it,  in  the  night  as  in  the  day  time.  It  is  carried  for  use 
and  convenience,  and  not  for  ornament" 

In  Bosenplaenler  v.  Boessle,  supra^  an  action  was  brought  to 
recover  a  lady's  bracelet,  stud,  haimin,  sleeve  buttons,  etc.,  which 
were  stolen  from  her  trunk  in  the  Delavan  House,  Albany.  The 
court  held  that  the  statutory  exemptions  applied  to  these  article, 
and  that  the  plaintiff  could  not  recover.  Judge  Earl,  in  the 
opinion  in  that  case,  in  specking  of  the  cases  of  Oile  v.  Libby  smi 
n't/ait  V.  Taylor,  supra,  says  as  follows,  at  page  266  : 

"The  law  is  thus  settled  in  this  state  that  if  a  guest,  on  retiring 
to  bed  atnight,  removes  a  watch  or  jewelry  from  his  person,  or 
leaves  money  in  his  pocket,  and  neglects  to  deposit  the  same  in 
the  safe  provided  for  that  purpose,  he  cannot  hold  the  landlord 
liable  for  the  loss  of  the  same,  provided  the  notice  ^required  by 
statute  has  been  posted,"  eta 

In  so  far  as  the  foregoing  statement  includes  a  watch,  it  was 
evidently  an  inadvertence  on  the  part  of  the  learned  judge,  or  at 
least  obiter.  There  was  no  watch  in  controversy  in  that  case,  but 
the  question  was  directly  up,  in  the  same  court,  a  short  time  be- 
fore, in  Ramaley  v.  Leland,  supra,  where  an  action  had  been 
brought  against  the  Metropolitan  Hotel  in  New  York  by  a  guest 
to  recover  the  value  of  a  watch  that  had  been  stolen  from  his 
room.  We  must  hold  that  the  law  is  correctly  stated  in  Ramaley 
V.  Leland,  and  therefore  the  fii-st  contention  of  the  defendant  can- 
not prevail. 

But  the  defendant  also  contends  that  he  is  relieved  from  respon- 
sibility for  the  loss  of  this  watch  and  chain  because  of  the  n^li- 
genpe  of  the  plaintiff  contributing,  and  without  which  it  would 
not  have  occurred.  The  evidence  of  the  intoxication  of  the 
plaintiff  was  received  upon  this  question  of  negligence,  upon  the 
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principle  asserted  in  Wahh  v.  Porierfteld^  87  Pa.  St.  876,  878,  that 
if  the  plaintiff  was  intoxicated,  and '  this  in  any  way  contributed 
to  the  loss,  he  could  not  recover.  It  is  more  probable  that  an  in- 
toxicated man,  or  one  whose  reason  afid  judgment  is  obscured  by 
drink,  may  be  less  cautious  even  of  property  upon  which  he  sets 
high  value.  Such,  indeed,  is  the  common  experience  of  mankind. 
The  question  was  fairly  submitted  to  the  jury  by  the  learned  trial 
court,  and,  in  our  juclgment,  was  properly  submitted,  and  the 
verdict  of  thai  jury  should  not  be  disturbed. 

We  have  stated  the  leading  features  of  the  evidence  at  some 
length  bearing  upon  the  question  of  the  plaintiff's  negligence, 
without  desiring  to  prejudice  his  case  in  any  way  upon  another 
trial  by  a  statement  of  the  effect  of  the  evidence  upon  this  ques- 
tion. We  simply  say,  without  repeating  the  evidence,  that  the 
bare  statement  of  that  evidence  must  lead  to  the  conclusion  ■  that 
a  serious  question  exists  as  to  whether  the  plttintiff  was  not  so 
negligent  as  to  desfroy  his  right  of  recovery.  A  guest  going  to  . 
an  hotel  should  use  reasonable  care  and  caution  to  protect  his 
property  and  himself  from  the  prowling  night  thieves  that  infest 
DOtels  and  cities.  There  was  evidence  to  go  to  the  jury,  and 
upbn  which  they  might  act,  showing  that  the  plaintiff  did  not  ex- 
ercise that  care  which  he  should  have  done  under  the  circum- 
stancea  Take  the  whole  evidence  together,  and  the  jury  jnight 
<5onclade  that  there  was  an  open  window  in  this  room,  on  this 
^summer  night,  into  which  any  street  thief  could  creep  with  the 
slighest  effort,  and  through  which  he  could  look  on  a  broad  light 
that  fell  upon  a  sleeper,  with  his  v»est  hanging  up  on  a  peg,  con- 
taining his  watch,  and  his  pants  conspicously  placed,  containing 
his  money  ;  and  that  condition  created  by  the  plaintiff  himself, 
or  permitted  from  his  negligent  ignorance  of  the  situation.  It 
was  held  in  Swann  v.  Smith,  14  Daly,  114,  by  the  general  term  of 
the  New  York  common  pleas,  thai  an  hotel  keeper  was  not  liable 
for  property  stolen  from  the  plaintiff*s  room  under  the  circum- 
stances there  stated,  when  the  plaintiff  had  left  the  door  unlocked, 
as  in  doing  so  he  indicated  want  of  ordinary  cara  And  in  Bam- 
alet/  V.  Lehnd,  supra,  the  court  say  that  the  question  whether  the 
plaintiff  could  and  did  bolt  his  door  was  properly  submitted  to 
'  and  passed  upon  by  the  jury,  upon  the  question  of  plaintiff's 
negligence.  Certainly,  if  the  failure  to  lock  the  inside  door  of  an 
hotel  in  the  plaintiff's  room  was  sufficient  upon  the  question  of 
negligence  to  carry  the  question  to  the  jury,  the  circumstances  in 
this  case  are  sufficient 

Our  attention  is  called  to  the  rule  that  granting  and  refusing 
new  trials  on  the  minutes  is  a  matter  largely  resting  in  the  discre- 
tion of  the  trial  court  That  rule  does  not  assist  the  plaintiff  in 
this  case,  as  the  circumstances  of  negligence  to  which  the  evidence 
points  are  so  formidable  that  we  must  review  the  discretion  of  the 
trial  court,  and  reverse  this  order. 

Nor  can  we  discover  anything  in  the  case,  or  in  the  action  of 
the  jury,  or  in  th^  length  of  time  it  took  to  consider  the  case,  to 
justify  the  conclusion  that  the  jury  were  governed  by  passion  or 
prejudice. 
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The  order  granting  a  new  trial  should  be  reversed,  and  judg- 
ment in  favor  of  the  defendant  entered  upon  the  verdict,  but  with- 
out costa 
All  concur. 

Percival  R  Irving  et  al,  Resp'ts,  v.  Walter  Irving,  Applt 

(Supreme  Ootirt,  General  Term,  First  Department,  Filed  November  15, 1895.) 

1.  Rbfbrbncb-^Compxtlsort. 

Though  the  cause  of  action  set  up  in  a  complaint  appears  on  its  face  to 
be  nonreferable,  yet,  if  the  defense  interposed  to  such  cause  of  action 
shows  that  the  trial  of  that  issue  will  necessarily  involve  a  long  account,  a 
compulsory  reference  may  be  ordered. 

2.  Same.. 

Even  though  the  action  is  not  brought  upon  an  account,  a  compulsory 
reference  will  be  ordered  where  the  trial  of  the  issue  wHl  necessarily  and 
directly  involve  {he  examination  of  a  long  account^ 

Appeal  from  an  order  directing  a  reference. 

Edward  HUchell,  for  app'lt ;  Bmjamin  N.  Cardoeo^  for  resp'ts. 

Parker,  J. — This  action  is  on  a  promissory  note,  of  which 'the 
plaintiflfe  are  the  payees,  and  the  defendant  the  maker.  The  com- 
plaint, in  addition  to  setting  up  a  copy  of  the  note,  alleges  that 
the  note  was  made  and  delivered  for  value,  and  that  the  amount 
thereof  is  due  from  the  defendant  The  answer  contains  several 
separate  defenses,  the  first  of  which  reads :  "  This  defendant  de- 
nies that  the  promissory  note  mentioned  in  the  second  paragraph 
of  the  complaint  was  made  for  value  He  alleges  that  it  was 
without  any  consideration."  And  this  is  followed  with  a  denial 
that  any  sum  "  is  due  and  owing  from  the  defendant*"  The  sec- 
ond defense  is  of  new  matter,  but  does  not  allege  a  counterclaim 
or  set-oE  It  contains  a  narrative  statement  of  the  facts,  showing 
certain  stock  transactions  of  the  parties,  out  of  which  was  created 
a  false  account  against  the  defenaant,  for  which  he  was  induced 
to  give  the  note  in  suit  In  addition  to  giving  a  statement  of  all 
the  circumstances  under  which  the  note  was  made,  it  renewed  the 
allegations  in  the  first  defense  that  the  note  was  without  any  legal 
or  valuable  consideration,  and  that  the  defendant  is  not  justly  in- 
debted to  the  plaintiffs  in  any  sum  whatever. 

Undoubtedly,  the  appellant  is  right  in  his  contention  that  the 
answer  gainsaid  the  plamtiffs'  cause  of  action.  Although  the  de- 
fendant does  not  deny  the  making  of  the  note,  he  does  not  thereby 
admit  the  plaintiffs'  cause  of  action,  for  he  specifically  denies  the 
allegation  in  the  complaint  that  it  was  made  for  value,  and  allies 
that  it  was  wholly  without  consideration.  And  the  plaintiffs  have 
not  a  cause  of  action  if  such  be  the  fact  The  appellant,  starting 
with  the  proposition  to  which  we  have  given  assent,  insifsts  that 
Steck  V.  Colorado  Fml  <t  Iron  Co.,  142  N.  Y.  236  ;  58  St  Rep.  765, 
requires  a  reversal  of  the  order.  In  that  case  the  cause  of  action 
stated  in  the  complaint  was  not  referable  withou,t  consent,  and  it 
was  put  in  issue  by  the  answer,  which  also  set  up  a  counterclaim 
consisting  of  a  long  account;  and  it  was  held  that  ihe  order  of  ref- 
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erence  granted  on  motion  of  plaintiff,  against  objection  of  defend- 
ant, was  error.  This  «ase  is  ^uite  different  The  long  account 
which  persuaded  the  learned  jud^e  at  special  term  to  grant  the  or- 
der of  reference  will  be  involved  m  the  issue  as  to"  whether  the 
note  was  given  without  consideration.  But  it  was  said  in  StecKs 
Case  tlmt  when  the  cause  of  action  alleged  in  the  complaint  is  not 
referable,  and  the  same  is  put  in  issue,  the  account  cannot  be  made 
referable  by  anything  which  the  defendant  may  set  up  id  his  an- 
swer. The  language  employed  by  the  court  was  broad  enough,  it 
will  be  seen,  to  fully  sustain  the  appellant  s  contention.  But  in 
SUck's  Goae,  as  well  as  in  the  several  cases  cited  by  the  court,  the 
<counterclaim  was  a  distinct  and  independent  cause  of  action,  and 
the  fact  that  it  involved  a  long  account  did  not  make  it  an  element 
in  the  proof  of  the  plaintiff's  cause  of  action. 

The  question  sharply  presented  to  tne  court  was  whether  the 
fact  that  the  trial  of  the  counterclaim  might  involve  an  examina- 
tion of  a  long  account  would  justify  a  compulsory  reference  of  the 
issues,  where  the  plaintiff's  cause  of  action  was  controverted  and 
nonreferabla  Necessarily,  therefore,  the  question  involved  in  this 
•case  was  not  brought  to  the  attention  of  the  court,  and  the 
language  employed  by  it  was  not  chosen  with  reference  to 
the  situation.  The  ground  of  the  decision  -  was  that  as  the 
<x>n8titutioa  declared  tnat  trial  by  jury  should  remain  inviolate 
forever  in  every  instance  where  it  had  theretofore  existed,  and  as 
to  the  date  of  the  adoption  of  the  constitution  the  law  of  pleading 
would  not  permit  an  assertion  of  a  counterclaim,  unless  the  de^ 
fendant  should  admit  the  truth  of  the  plaintiffs'  allegations,  it  fol- 
lowed, under  the  practice  theretofore  in  vogue,  that  there  could 
not  have  been  a  counterclaim  when  'p]ainti&'  cause  of  action  was 
gainsaid.  Hence  the  necessity  for  the  examination  of  an  account, 
in  connection  with  a  counterclaim,  could  not  support  a  compulsorv 
reference  of  the  issues,  unless  plaintiffs'  cause  of  action  was  aa- 
mitted,  or  was  itself  referable  m  its  nature.  And,  as  such  was  the 
law  at  the  time  of  the  adoption  of  the  constitution  in  1777,  it  fol- 
lows that  in  such  cases  its  guaranty  of  trial  by  jury  requires  that 
the  words  "on  either  side,"  in  the  section  of  the  Code  referring  to 
compulsory  references,  be  construed  with  this  implied  limitation. 
But,  in  reaching  such  conclusions,  courts  have  from  time  to  time 
used  more  comprehensive  language  than  was  required  to  assert 
that  a  cause  cannot  be  compulsorily  referred  when  a  non referable 
<^use  of  action  is  put  in  issue,  by  an  answer  which  at  the  same 
time  sdts  up  a  counterclaim  involving  a  long  account,  and  have 
said  "that  plaintiff's  right  to  a  jury  trial  in  such  case&could  not  be 
taken  awaj^ j>r  destroyed  by  anything  which  the  defendant  may 
set  up  in  his  answer."  The  courts  have  not  said,  nor  have  they  in- 
tended to  be  understood  as  saying,  that  the  answer  could  not  be 
looked  at  in  anv  case  for  the  purpose  of  determining  whether  the  ac- 
tion be  referable.  Of  necessity,  it  must  be  examined  for  that  pur- 
pose. The  cause  of  action  set  uj)  in  a  complaint  may,  upon  its 
face,  involve  a  long  account,  but  it  is  not  referable  unless  the  items 
of  the  account  are  put  in  issue.  And  this  can  only  be  determined 
by  an  examination  of  the  answer.     So,  we  apprehend,  if  the  cause 

UigitizecJ  by  VJV_/VJ^IC 


542  New  York  State  Reporter,  Vol.  70.       [Sup.Ct 

of  action  set  up  in  a  complaint  appears  on  its  face  to  be  nonrefer- 
able,  yet,  if  the  defense  interposed  to  such  cause  of  action  shows 
that  the  trial  of  that  issue  will  necessarily  involve  a  long  account, 
a  compulsory  reference  may  be  ordered.  It  is  true  that,  under 
these  pleadings,  all  the  plaintiflEs  will  be  required  to  do  upon  the 
trial  will  be  to  produce  the  note,  and  compute  the  interest,  in  or- 
der to  establish  b,  prima  facie  case.  But  that  fact  in  no  wise  tends 
to  prove  that  a  long  account  is  not  involved.  It  relates  to  the  or- 
der of  proof  solely.  Upon  the  plaintiffs  rests  the  burden  of 
|>roving  a  valuable  consideration.  The  production  of  the  note, 
by  presumption  of  law,  accomplishes  that  result  in  the  first  in- 
stance ;  yet,  when  the  defendant  has  offered  evidence  in  rebut- 
tal of  this  presumption,  the  burden  rests  upon  the  plaintiff  of 
sustaining,  oy  further  proof,  the  allegation  of  valua  And,  when 
the  tribunal  which  is  to  pass  upon  the  evidence  approaches  its 
consideration,  it  does  so  with  the  rule  of  law -in  mind,  and  con- 
trolling its  action,  that  the  burden  of  establishing  the  consid- 
eration rested  upon  the  plaintiff  throughout  the  trial,  and  that, 
from  all  the  evidence,  it  must  appear  that  he  has  met  that  bur- 
den in  order  to  entitle  him  to  recover.  Farmers'  L.  <t  Ihist  Co, 
y.  Sei/ke,  lU  N.  Y.  854-359 ;  68  St  Rep.  662.   • 

The  issues  presented  by  these  pleadings  must  be  tried,  in 
order  that  the  plaintiff  may  sustain  the  cause  of  action  allied 
in  their  complaint  It  appears  that,  while  the  action  is  not 
brought  upon  an  account,  the  trial  of  such  issues  will  necessarily 
directly  involve  the  examination  of  a  long  account;  anc^  thii 
being  so,  we  think  the  cause  is  referabla 

The  order  should  be  affirmed,  with  $10  costs  and  printing 
disbursements. 

All  concur. 


Lewis  Abrams,  Resp*t,  v.  Charles  Lavink,  Applt 

(Supreme  Court,  OenercU  Term,  Third  DepartmerU,  Filed  Deeember  S,  1896,^ 

1.  Attachment — Afftoavit. 

An  affidavit  for  an  attachment,  which  merely  alleges  what  third  persons 
told  affiant,  is  insufficient 

2.  Same. 

The  affiant  should  allege  an  attempt  to  procure  the  deposition  of  the  in- 
formani,  and  the  refusal  of  the  latter  to  make  an  affidavit. 

3.  Same. 

The  fact  that  the  latter  is  a  friend  of  the  defendant,  and  has  ddhe  bad- 
ness in  the  town  where  tlie  defendant  resides,  is  not  a  sufficient  reason  for 
not  producing  the  affidavit. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  attach- 
ment 

Charles  R  Patterson,  for  app'lt ;  Lyman  Jenkins,  for  resp't 

Per  Curiam. — ^The  grounds  upon  which  plaintiflE  applied  for 
an  attachment  were  that  defendant  had  failed  to  meet  him  at 
Glens  Palls  as  he  had  promised  to,  and  that  plaintiflE  saw  and  bad 
a  conversation  with  one  Aronsen,  in  which  the  latter  said  **  that 
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said  Charles  Lavine,  the  defendant  therein  ;  that  something  about 
six  .months  ago  one  Link  failed  at  North  Creek,  N.  Y.,  at  the 
place  where  said  Lavine  is  now,  and  was  at  that  time,  doing  busi- 
ness; that  said  Link  was  assisted  during  said  failure  bj  said 
Lavine,  and  that  he  was  now  about  to  assist  said  Lavine  to  sell, 
assign,  dispose  of,  and  secrete  his  property  with  intent  to  defraud 
bis  creditors ;  and  that  said  Lavine  said  that  he  should  make  an 
assignment  of  all  his  property  within  about  thirty  day  a"  The 
statements  of  Aronsen,  on  which. plaintiff  applied  for  an  attach- 
ment, were  mere  hearsay.  The  plaintiflE  failed  to  give  any  suffici- 
ent reason  why  the  affidavit  of  Aronsen  was  not  produced.  The 
fact  that  the  latter  is  a  friend  of  defendant,  and  has  done  business 
in  the  town  where  defendant  resides,  was  not  sufficient  reason. 
The  statement  that  Aronsen  will  not  voluntarily  make  an  affidavit 
is  evidently  a  mere  conclusion  of  the  plaintiff^s.  He  should  have 
alleged  an  attempt  to  procure  the  deposition  of  Aronsen,  and  the 
refusal  of  the  latter  to  make  an  affidavit  Farley  v.  Shoemaker^ 
17  St  Eep.  205 ;  Bank  v.  Alberger,  78  N.  Y.  252.  As  said  by 
Danforth,  J.,  in  the  case  last  cited  (page  258),  "  It  would  be  in- 
tolerable if  the  property  of  a  citizen  was  liable  to  seizure  upon 
such  vague  and  mconclusive  averments  as  are  contained  in  the 
affidavits  before  us."  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  ^10  costs. 


Laura  Cunningham,  Resp't,  v.  John  Scott,  App'lt 

(Supreme  Court,  General  Term,  First  Department,  FUed  November  16,  1896.} 

1.  Bills  akd  notbs— Bona  pms  purchasbb. 

Holders  of  negotiable  paper  are  only  entitled  to  the  benefit  of  the  com- 
mercial law,  which  fo^ids  its  validity  being  questioned  when  they  have 
gurchased  sQch  paper  m  good  faith,  and  in  the  usual  course  of  business, 
efore  maturity,  for  full  value,  and  without  notice  of  any  facts  affecting 
its  validity. 

2.  8amb— Prbsxthftion. 

The  holder  may  make  out  his  title  by  presumption,  but  this  may  be  im> 
peached  by  evidence  showing  the  paper  had  an  illegal  inception,  and  then 
be  can  no  longer  rest  upon  presumption,  but  must  show  the  circumstances 
under  which  it  came  into  his  possession,  and  that  he  has  acted  in  good 
faith. 

8.  Sa3«b— Payment  op  value. 

The  payment  of  value  for  negotiable  paper  is  a  circumstance  to  be  taken 
into  account,  with  other  facts  m  determining  the  good  faith  of  the  pur 
chaser,  but  it  is  not  conclusive,  when  it  appears  that  the  paper  was  obtained 
under  such  circumstances  as  would  have  prevented  the  original  holder 
from  maintaining  an  action  thereon,  except  in  the  absence  of  all  evidence 
tending  to  snow  notice  to,  or  bad  faith  on  the  part  of,  the  purchaser. 

4.  Same— Question  por  jury. 

The  question  whether  the  plaintiff  was  a  honaflde  purchaser  of  the  note 
was  held,  under  the  facts  of  this  case,  to  be  one  for  the  jury. 

Motion  for  a  new  trial  of  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Dallas  Flannagan^  for  prff ;  Sol  Kohn,  for  deft 
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Parker,  J. — The  note  upon  which  recovery  was  had  was  made 
in  the  state  of  Texas,  and  is  therefore  governed  by  the  law  of  that 
state:  It  does  not  appear,  however,  that  the  statutes  of  Texas 
affect  in  any  manner  the  legal  questions  which  grow  out  of  this 
controversy,  and,  in  the  absence  of  proof  to  uie  contrary,  the 
common  law  must  be  presumed  to  prevail  in  Texas,  as  it  does  in 
New  York ;  and  in  this  state  the  law  applicable  to  the  facts  of  the 
case  is  that  holders  of  negotiable  paper  are  only  entitled  to  the 
benefit  of  the  rule  of  the  commercial  law,  which  forbids  "its  validity 
being  questioned  when  they  have  purchased  such  paper  in  good 
faith,  and  in  the  usual  course  of  business,  before  maturity,  for  full 
value,  and  without  notice  of  any  facts  affecting  its  validity.  The 
holder  may  make  out  his  title  by  presumption,  but  this  may  be 
impeached  by  evidence  showing  the  paper  had  an  illegal  inception, 
ana  then  he  can  no  longer  rest  upon  presumption,  but  must  show 
the  circumstances  under  which  it  came  into  his  possession,  and 
that  he  has  acted  in  good  faith.  While  gross  carelessness  will 
not,  as  a  matter  of  law,  defeat  title  in  the  purchaser  for  value,  it 
constitutes  evidence  of  bad  faith.  The  payment  of  value  for  ne- 
gotiable paper  is  a  circumstance  to  be  taken  into  account,  with 
other  facts,  in  determining  the  good  faith  of  the  purchaser,  but  it 
is  not  conclusive  when  it  appears  that  the  paper  was  obtained 
under  such  circumstances  as  would  have  prevented  the  original 
holder  from  maintining  an  action  thereon,  except  in  the  absence 
of  all  evidence  tending  to  show  notice  to,  or  bad  faith  on  the  part 
of,  the  purchaser.  With  these  rules  as  our  guide,  we  shall  briefly 
consider  the.  evidenca 

At  the  outset,  it  may  be  observed  that  it  is  undisputed  that  the 
note  was  obtained  by  the  payee  without  consideration.  It  was  made 
under  the  following  circumstances:  In  November,  1890,  John  Scott, 
the  maker,  while  in  the  state  of  Texas,  negotiated  for  the  purchase 
of  some  land  of  one  E.  H.  Ropes,  with  ^hom  he  had  been  ac- 
quainted for  some  period  of  time.  Eopes  supposed  that  he  was,  or, 
at  least,  said  that  he  was,  the  owner  of  a  tract  of  land  in  the  county  of 
Nueces,  and  he  agreed  to  sell  the  same,  and  to  take  defendant's 
note  therefor,  with  vendor's  lien  on  the  land  to  be  conveyed.  The 
note  was  made  and  delivered  to  Ropes,  and  therein  was  acknowl- 
edged the  vendor's  lien  on  the  land  described  as  security  for  the 
payment  of  the  note.  The  deed  had  not  been  made  out  when  the 
defendant  left  the  state,  and  it  was  agreed  that  it  should  be  made 
out,  executed,  and  forwarded  td  him.  It  turned  out  that  Ropes  did 
not  own  the  land,  or,  at  least,  he  only  had  title  to  a  part  interest ; 
the  greater  portion  of  it  belonging  to  a  corporation,  of  which  one 
Stayton  was  the  secretary  and  also  the  attorney,  and  to  whom 
reference  will  later  be  made.  Ropes,  therefore,  aid  not  forward 
to  the  defendant  a  deed,  as  he  agreed,  as  he  neither  had  nor 
could  obtain  title.  There  was  a  total  failure  of  consideration  for 
the  note,  therefore,  and  Ropes  had  no  right  to  put  it  in  circulation. 
Ropes  indorsed  the  note,  and  turned  it  over  to  Stayton,  as  the 
latter  allies,  in  payment  of  debt  already  due  to  him  lErom  Ropes 
for  legal  services  rendered.  Ropes  testifies  that  it  was  a  loan 
to  Stayton,  who  reported  to  him  that  he  would  get  into  trouble 
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unless  be  had  some  collateral  to  put  up  in  addition  to  papers  of 
his  own.  That  Hopes,  and  not  Stayton,  gives  the  correct  account 
of  the  transaction,  is  evidenced  bj  a  receipt  signed  by  Stayton, 
which  reads  as  follows:  ** Received  of  R  H.  Kopes,  as  a  loan, 
one  vendor's  lien  note  for  $4,506,  dated  Corpus  Christi,  November 
24th,  1890,  and  given  by  John  Scott  as  part  of  the  purchase 
money  of  block  number  814,  on  Port  Aransas  CliflEa"  At  least, 
the  jury  would  have  been  authorized  to  find  from  this  and  the 
other  evidence  in  the  record  that  it  wtis  a  loan  to  Stayton,  to  be 
used  temporarily  as  collateral,  and  then  to  be  returned.  They 
would  have  been  further  authorized  to  find  from  the  evidence  that 
Stayton  well  knew  that  there  was  no  consideration  for  the  nota 
The  note,  and  also  the  receipt,  bore  evidence  that  the  considera- 
tion for  the  note  was  the  purchase  price  of  the  land  referred  to  in 
both  note  and  receipt, —  land  which  was  at  that  time  owned  by  a 
corporation,  of  which  Stayton  was  the  secretary  and  attorney ; 
ana  it  appears  from  the  testimony  of  Ropes  fhat  Stayton,  at  his 
request,  had  made  a  search  of  the  title  to  such  land,  which  showed 
that  the  greater  part  of  it,  if  not  all,  belonged  to  the  corporation. 
After  Stayton  had  acquired  possession  of  the  note,  he  turned  it 
over  to  Messrs.  Swearingen  &  Brooks,  for  this  plaintiff,  to  whom 
he  was  then  indebted  in  the  sum  of.  $2,040,  consideral^y  less  than 
half  the  face  value  of  the  Scott  note.  Swearingen  and  Stayton 
would  have  it  believed  that  Stayton  sold  to  Swearingen 's  firm,  for 
the  plaintiff,  thi^  note  for  that  sum  in  cash,  but  the  plaintiff 
testines  that  Stayton  owed  her  that  sum  of  money,  with  some 
interest,  and  that  she  had  notice  from  Swearingen  &  Brooks  of 
their  getting  the  note.  Under  what  circumstances  they  got  it, 
and  whether  it  was  as  collateral  to  plaintiff's  indebtedness,  or  in 
payment  of  it,  she  does  not  seem  to  know,  or,  at  least,  her  testi- 
mony is  silent  upon  that  subject  It  is  certainly  quite  remarkable 
that  sh^  should  have  no  information  in  reference  to  it,  and  that 
she  should  not  have  felt  called  upon  to  inquire  how  it  was  that 
she  should  be  given  a  vendor's  lien  note  for  more  than  twice  the 
amount  of  the  indebtedness  due  to  her  from  Stayton,  if  it  was 
intended  merely  as  a  payment  of  such  indebtednesa  There  is 
•  Still  another  bit  of  testimony  which  should  not  be  lost  sight  ol 
As  we  have  already  observed,  Stayton  undoubtedly  knew  when 
he  borrowed  the  note  that  it  was  without  consideration,  and  that 
any  attempted  disposition  of  it  by  him  would  be  fraudulent ;  and 
yet  Ropes  testifiea  that  he  knew  that  at  the  time  of  the  transac- 
tion Stayton  was  attorney  for  Mrs.  Cunningham,  this  plaintiff 
Althoilgn  this  testimony  was  weakened  somewhat  by  a  statement 
of  how  he  acquired  the  information,  still  it  was  entitled  to  con- 
sideration. 

In  the  light  of  these  facts,  we  think  it  was  a  question  for  the 
jury  whether  she  was  a  good-faith  purchaser  for  value,  and  not  a 
question  of  law  for  the  court 

The  exceptions  should  be  sustained,  and  a  new  trial  ordered, 
with  costs  to  the  defendant  to  abide  the  event 

All  concur. 
St.  Rep.,  Vol.  LXX.        69 
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In  the  Matter  of  the  Application  by  Philip  Dwyer  for  a  Writ 
of  Habeas  Corpus. 

(Supreme  Court,  Kings  Special  Term,  Filed  May,  1896,) 

LoTTBBU&B— Horse  race. 

Where  the  winner  of  a  horse  race  is  to  receive  a  certain  stake,  to  be 
made  up  from  the  entrance  fees  and  an  additional  sum  to  be  added  by  the 
manager  of  the  race  if  the  ttntrance  fees  are  insufficient,  such  race  is  not 
a  lottery. 

Application  for  a  writ  of  habeas  corpus, 
John  M,  Bowers  and  Charles  J]  Patterson,  for  petitioner ;  Howe 
&  Hummel,  opposed. 

Gaynor,  J. — The  two  recent  decisions  in  civil  cases  cited  on 
the  argument  scarcely  apply.  The  defendant  is  accused  of  "  con- 
triving, proposing,  and  maintaining  a  lottery,"  a  crime  defined  in 
section  325  of  the  Penal  Code.  The  undisputed  facts  are  as 
follows :  The  defendant  is  the  president  of  the  Brooklyn  Jockey 
Club,  an  association  formed  under  the  laws  of  this  state  for  the 
incorporation  of  associations  for  improving  the  breed  of  horses, 
and  located  in  the  city  of  Brooklyn, where  its  grounds  are.  Acting 
for  the  association,  the  defendant  advertised  and  organized  a  horse 
race  to  be  run  on  the  association's  grounds  on  May  15,  1894. 
The  race  was  to  be  open  to  all  thoroughbred  horses  three  years  old 
and  upwards ;  but,  in  order  to  run,  horses  had  to  be  entered  on 
theassociation's  books.  An  entry  fee  of  $250  was  charged,  part  of 
which  was  to  be  remitted  in  the  case  of  horses  withdrawn  before 
the  raca  The  race  was  to  be  for  a  stake  of  $25,000,  of  which 
$18,000  was  to  go  to  the  winner,  $5,000  to  the  second  horse,  and 
$2,000  to  the  third.  This  stake  was  to  be  made  up^  by  the 
association  adding  to  the  total  of  the  entry  moneys  a  sum  suflS- 
cient  for  that  purpose.  This  is  what  the  complainant  calls  a 
lottery.  There  is  no  foundation  for  his  contention.  It  is  not 
a  lottery,  either  in  common  speech,  or  within  legal  definition. 
A  lottery  depends  on  lot  or  chance,  such  as  the  casting  of 
lots,  the  throwing  ol  dice,  or  the  turning  of  a  wheel  In  the* 
scheme  of  this  race,  horse  owners  do  not  pay  a  sum  to  win  a  larger 
sum  by  lot  or  chance,  but  in  order  to  enter  into  the  contest  of 
skill,  endurance,  and  speed,  upon  which  the  stake  depends.  With 
the  matter  as  a  debatable  moral  question,  I  have  nothing  to  do.  I 
cannot  make  laws.  I  am  bound  to  administer  the  laws  as  I  find 
them.  The  complainant  is  free  to  urge  the  moral  considerations 
suggested  in  his  behalf  to  churches  and  religious  societies,  or 
wherever  he  may  get  a  hearing,  with  a  view  of  elevating  the  moral 
tone  of  the  public  to  his  standard,  out  of  which  would  come  an 
equally  improved  legislature,  to  make  the  law  as  he  seems  to  want 
it  There  can  be  no  question  as  to  what  lottery  is  under  the  laws 
of  this  state.  Our  statutes  concerning  lotteries  constitute  from  an 
early  beginning  a  distinct  line  of  legislation.  The  subject  has 
a  legal  literature  all  its  own.  The  first  statute  concerning  lot- 
teries was  the  colonial  one  of  1721.     It  prohibited  under  penal- 
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ties   all  lotteries   not  licensed  by  the  government      After  the 
independence,  namely,  in  1783,  a   similar   act,    more    stringent 
and  penal,  was  passed      It  forbade  private   lotteries  and  gave 
the  state  a  monopoly  of  the  businesa     From  that  time  down  to 
the  making  of  the  state  constitution   of  1821  there  were  many 
bills  introduced   into  the   legislature,  no  less  than  forty-four  of 
which  became  acts,  for  the  establishment  and   management  of 
lotteries  for  the  raising  of  public  revenue.     As  these  acts  show, 
money  was  thus  raised  for   opening   and   improving  roads,  for 
improving  the  navigation  of  the  Hudson  river,  for  orphan  asy- 
lums, boards  of  health,  and  the  like.     Lotteries   were  favorite 
means  of  raising  money  for  educational  purposes,  and  the  title 
"  An  act  instituting  a  lottery  for  the  promotion    of   literature" 
did   not  Ipok  strange   then,   though    it  does  now.     In  1814  a 
lottery  act  for  that  object  was  preceded  by  the  preamble,  **Where- 
as,  well  regulated  seminaries  of  learning  are  of  immense  impor- 
tance to  ev^y  country,  and  tend,  especially  by  the  diffusion  of 
science  and  the  promotion  of  morals,  to  defend  and  perpetuate  the 
liberties  of  a  free  people ;"  therefore,  etc.      Union  College  was 
endowed  by  means  oi  a  state  lottery.     This  mixture  of  morals 
and  lotteries,  and  the  elevation  of  the  one  by  means  of  the  pther, 
continued  until  the  adoption  of  the  constitution  of  1821,  which 
contained  the  provision  that  **  no  lotterv  shall  hereafter  be  author- 
ized in  this  state,"  and  this  prohibition  lias  remained  in  our  consti- 
tution through  the  subsequent  revision  and  amendments  of  that 
instrument     The  debate  over  it  in  the  constitutional  convention 
of  1821  is  interesting  and  enlightening,  and  form  part  and  parcel 
of  the  legal  liteniture  of  lotteries  in  this  state.     No  one,    after 
recurring  to  that  discussion,  can  have  any  doubt  about  what  was 
meant  by  the   word  "lotteries"  in  the  prohibition.     The   entire 
debate  was  conducted  with  precise  and  scientific  reference  to  lot* 
teries  as  then  conducted  by  the  state,  and  prohibited  by  statute  to 
private  individuala     Even  Chancellor  Kent  rather  opposed  the 
prohibition,  on  the  ground  that  lotteries  were  the  best  means  for 
the  state  to  get  money  for  revenue  from  purse-proud  misers  and 
spendthrifts.     A  proposition   to  add  to  the  prohibition  against 
lotteries  another  forbidding  horse  racing  was  voted  down  m  the 
convention.  No  one  there  ever  thought  of  a  horse  race  for  a  stake 
being  a  lottery,  and  no  such  suggestion  seems  ever  to  have  been 
made  until  now.     When  the  constitution  of  1821  went  intoeflfect, 
ample  penal  laws  against  private  lotteries  were  already  in   the 
statute  books,  as  has  been  seen.     The  lottery  laws  constituted  a 
distinct  system,  with  its  own  distinct  literature  and  terminology ; 
and  it  is  now  the  time  to  state  that  precisely  the  same  was  true  of 
the  penal  statutes  against  racing  horses  for  stakes,  against  betting 
on  such  races,  and  against  betting  and  gaming  generally.     The 
first  penal  statute  concerning  horse  races  was  passed  in  1802.     It 
declared,  among  other  things,  the  racing  of  horses  **for  any  bet  or 
stake"  a  public  nuisance,  and  prescribed  penalties  against  any  one 
taking  part  therein  or  contributing  to,  or  getting  up  the  stakes. 
So  complete  was  this  statute  that,  like  the  first  two  penal  lottery 
statutes,  it  served  as  a  basis  for  all  subsequent  legislation  on  the 
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subject,  except  the  statute  against  pool  selling,  which  was  first 
adopted  as  late  as  1877.  Thus  there  existed  two  distinct  lires  of 
legislation  on  two  distinct  subjects, — two  distinct  systems  <A 
statutes,  the  one  on  lotteries  and  the  other  on  betting  and  gaming, 
— no  one  ever  suggesting  that  the  statutes  in  the  one  system  also 
created  or  covered  the  offenses  created  and  covered  by  those  of  the 
other.  That  was  left  until  now,  but  there  is  no  foundation  for  it 
whatever.  To  continue  the  parallel,  in  the  first  general  revision  of 
the  statutes  of  this  state,  namely,  in  the  codification  known  as  the 
Revised  Laws  of  1813,  we  find  these  two  systems  separately 
revised,  and  placed  in  separate  chapters ;  and  from  thence  they, 
come,  still  preserving  their  separate  identities,  into  the  next  statu- 
tory revision  and  codification,  namely,  the  Revised  Statutes  of 
1830,  where  they  were  placed  in  separate  articles,  the  one  under 
the  heading  "Of  Raffling  and  Lotteries"  and  the  other  under  that 
**0f  Betting  and  Gaming";  and,  to  bring  the  parallel  down  to  the 
present  time,  so  they  remained  until  the  i^slatfire  in  1881 
gathered  together  all  of  our  penal  laws  into  one  scientific  statute, 
called  the  "renal  Code,"  where  we  find  the  two  subjects  still  dis- 
tinctly separated  in  different  chapters,  the  one  headed  "Lotteries" 
and  toe  other  "Graming."  Racing  horses  for  stakes  was  made  penal 
by  the  statute  of  1802,  as  has  been  seen,  and  the  same  provisioD, 
coming  from  the  beginning  down  the  same  line  of  distinct 
legislation,  is  now  found  in  section  352  of  the  Penal  Code,  which 
in  so  many  words  makes  "all  racing  or  trial  of  speed  between 
horses  or  other  animals  for  any  bet,  stake,  or  reward "  a  misde- 
meanor. It  indisputably  covers  the  facts  of  this  case,  namely, 
the  racing  of  horses  for  contributed  stakes.  But  by  chapter  479 
of  the  Laws  of  1887  the  operation  of  this  section  is  suspended 
during  thirty  days  in  each  year  on  the  grounds  oi  the  said  associa- 
tion, and  all  like  associations,  and  the  day  of  the  i-ace  on  which 
the  alleged  offense  is  predicated  was  one  of  those  daya  The  com- 
plainant, therefore,  bemg  unable  to  have  the  defendant  arrested  for 
any  actual  offense,  but  being  apparently  bent  on  having  him 
arrested  anyhow,  called  racing  horses  for  a  stake  a  lottery,  and 
accused  him,  as  has  been  seen,  under  section  325  of  the  Penal 
Code,  which  is  found  in  the  chapter  on  "Lotteries,"  and  makes  the 
contriving,  proposing,  or  maintaining  of  a  lottery  a  crime. 

The  legislature  having  specifically  singled  out  racing  for  stakes 
and  make  it  a  distinct  crime,  and  prescribed  a  punishment  for  it, 
it  cannot  be  called  some  otlier  crime,  and  punisned  as  such.  Rac- 
ing horses  for  stakes  may  be  bad,  but  unlawful  arrests  are  worse. 
The  arrest  and  detention  of  the  defendant  was  unwarranted.  It 
was  an  exercise  of  arbitrary  power,  and  history  teaches  that  we  have 
more  to  fear  from  arbitrary  power  than  from  all  species  of  gambl- 
ing combined.     The  prisoner  is  discharged. 

Prisoner  discharged. 
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Town  op  Wirt,  Prff,  v.  Board  op  Supervisors  op  Alle- 
gany County,  Deft 
Town  op  Belfast,  Prff,  v.  Same,  Deft 
Town  op  Friendship,  PI  ff,  v.  Same,  Deft 

(Supreme  Oourt,  General  Term,  Fifth  Department,  Filed  October  IS,  1895.) 

1.  Statutbs—Rbpeal. 

The  omission  of  a  provision  of  an  act  amended  unconditionally  repeals 
such  provision. 

d.  Sams. 

The  right  of  action  is  a  matter  of  remedy  merely,  and  any  remedy  given 
by  a  statute  may  be  repealed  by  a  statute. 

8.  8amb. 

A  right  given  by  the  legislature  through  a  statute  can  be  divested  by  the 
legislature  at  will. 

4.  BrICOBS — ^LlABILITT  OF  COUlTrT  TO  TOWNS. 

Where  the  claims  against  a  county  under  section  180,  chapter  568  of 
1890,  are  rejected  by  the  county  supervisors,  and  an  agreed  submission  of 
facts  for  a  test  case  is  not  filed  until  after  the  provision  of  section  130  has 
been  unconditionally  repealed,  such  claims  are  not  perfected  within  sec- 
tion 81,  chapter  677  of  1892. 

5.  Same — Procoedinos  bbporb  bctpbrvisobs. 

Where  the  supervisor  of  the  toMrn  participates  in  the  proceedings  of  the 
board  of  supervisors,  postponing,  without  prejudice,  the  consideration  of 
such  town's  claims  against  the  county,  and  adopting  on  the  same  day  a  re- 
solution asking  the  legislature  to  repeal  the  statute  under  which  the  claim 
arose,  such  town  will  be  presumed  to  have  had  notice  of  the  proceedings. 

6.  Statutbb— Rbpkal — Revival. 

The  retention  in  section  180,  chapter  568  of  1890,  of  the  provisions  for 
the  allowance  of  claims  did  not  save  those  claims  arising  under  the  portion 
of  the  act  omitted  by  chapter  416  of  1895,  which  were  not  perfected  before 
its  repeal 

CoNTROVEBST  submitted  without  action  oq  an  agreed  state- 
ment of  facts,  under  section  1279  of  the  Code. 

Si  it.  Norton,  for  pl'flEs;   Charles  H.  Browii,  for  deft 

Ward,  J. — The  towns  of  Wirt,  Belfast  and  Friendship,  in  the 
county  of  Allegany,  in  December,  1894,  respectively  presented  to 
the  board  of  supervisors  of  Allegany  county  a  verified  petition 
through  the  supervisors  of  their  respective  towns  setting  forth  that 
in  several  years  mentioned  the  expense  for  the  construction,  care 
maintenance,  and  repair  of  its  bridges  had  exceeded  one-sixth  of 
one  per  centum  on  the  assessed  valuation  of  the  taxable  propertv 
of  the  town  for  that  year,  and  claiming  that  the  county  should 
pay  not  less  than  one-third  part  of  such  excess.  These  claims 
were  under  section  180  of  chapter  568  of  the  Laws  of  1890,  known 
as  the  **Highway  Law,"  which  was  as  follows : 

"The  towns  of  this  state,  except  as  otherwise  herein  provided, 
shall  be  liable  to  paj  the  expenses  for  the  construction  and  repair 
of  its  public  free  bndges  constructed  over  streams  or  other  waters 
within  their  bounds,  and  their  just  and  equitable  share  of  such  ex- 
penses when  so  constructed  over  streams  or  other  waters  upon 
their  l)oundaries,  except  between  the  counties  of  Westchester  and 
New  York;  and  when  such  bridges  are  constructed  over  streams 
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or  other  waters  forming  the  boundary  line  of  towns,  either  in  the 
same  or  adjoining  counties,  such  towns  shall  be  jointly  liable  to 
pay  such  expenses,  except  that  when  the  whole  expense  in  anj 
one  town,  for  any  one  year,  for  the  construction,  care,  mainten- 
ance, preservation  and  repair  of  its  bridges,  she^U  exceed  one-sixth 
of  one  per  centum  of  the  assessed  valuation  of  the  taxable  prop- 
erty of  the  town  for  that  year,  the  county  in  which  such  town  is 
located  shall  pay  not  less  than  one-third  part  of'  such  excess. 
Each  of  the  counties  of  this  state  shall  also  be  liable  to  pay  for 
the  construction,  care,  maintenanca,  preservation  and  repair  of 
public  bridges,  lawfully  constructed  over  streams  or  other  waters 
forming  its  boundary  line,  not  less  than  one-sixth  part  of  the 
expenses  of  such  construction,  care,  maintenance,  preservation  and 
repair." 

The  petition  of  the  town  of  Wirt  simply  set  forth  that  from  the 
1st  day  of  March,  1894,  to  the  8th  day  of  November  in  that 
year,  the  expense  of  the  town  in  the  construction,  repair,  and 
maintenance  of  its  bridges  was  $2,193.20,  and  exceeded  one-sixth 
of  one  per  centum  of  the  assessed  valuation  of  the  town  for  that 
year  in  the  sum  of  $1,365.89,  and  prayed  that  one-third  of  such 
excess  should  be  spread  by  the  board  of  supervisors  of  the  county 
upon  the  county.  The  bridge  or  bridges  upon  which  this  expen- 
diture was  made  were  not  described  in  the  petition,  nor  was  the 
expense  incurred  given  in  items,  as  required  by  section  132  of  the 
act  qaoted,  which  section  is  as  follows: 

"  The  commissioners  of  highways  of  every  town  in  which  the 
whole  or  any  part  of  any  free  bridge  may  be,  shall  make  and  de- 
liver to  the  supervisor  of  the  town,  on  or  before  the  first  day  of 
November  in  each  year,  a  written  statement,  verified  by  one  of 
them,  containing  a  description  of  such  bridge,  the  whole  expense 
in  items' incurred  by  the  town  during  the  year  preceding  for  its 
construction  or  re  pain" 

The  petition  of  the  town  of  Friendship  set  forth  that  between 
the  1st  of  Marcli  and  November,  1892,  the  town  expended  in 
building  an  iron  bridge  at  the  foot  of  Belmont  Hill,  Known  as 
^'Dayton  Bridge,"  $4,002.46;  repairing  Pierce  bridge,  $5.00;  re- 
pairing bridge  at  Nile,  $40  ;  making  an  excess  of  expenses  above 
the  one-sixth  of  one  per  centum  of  the  assessed  valuation  of  the 
town  for  the  year  1892  in  the  sum  of  $2,702.82.  No  further  items 
were  given  of  tlie  expenses  or  description  of  the  bridges. 

The  town  of  Belfast  presented  four  separate  cla?ms  Tor  construc- 
tion and  repairs  of  bridges  within  that  town  for  the  years  1891, 
1892,  1893.  and  1894.  In  these  claims  the  bridges  upon  which 
the  expenditures  properly  made  oat  in  items,  as  required  by  the 
statute.  The  excess  of  the  one-fourth  of  one  per  centum -of  the 
asse«jsed  valuation  of  the  town  for  1891  was  claimed  to  be  $2,- 
277.88  ;  in  1892  such  excess  was  claimed  to  be  $885.10 ;  in  1893, 
$1,132.44  ;  and  in  1894  such  excess  was  $3,076.43.  All  of  these 
claims  were  presented  after  tlie  1st  day  of  November,  1894. 

Upon  tlie  presentation  of  these  claims  the  chairman  of  the  board 
of  supervisors,  as  the  case  discloses,  was  duly  authorized  by  the 
board  by  resolution  to  execute  tlie  statement  of  facts  contained  in 
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the  submission.  The  submission  recites  that  a  controversy  existed 
between  the  plaintiffs  and  defendant  pursuant  to  section  1279  of 
the  Code  of  Civil  Procedure,  and  contained  a  statement  of  the 
facts  above  briefly  referred  to,  and  was  verified  pursuant  to  the 
statute  on  the  11th  day  of  April,  1895.  On  the  30th  day  of  April, 
1895,  the  submission  was  filed  in  the  Alleghany  county  clerk's 
offica  The  counsel  produced  upon  the  argument  a  paper  which 
they  treated  as  a  part  of  the  case  on  submission,  being  in  the  form 
of  a  stipulation,  which  was  as  follows  : 

^'The  Town  of  Writ,    Belfast,   and   Friendship  vs.  The 
Board  of  Supervisors  of  Alleghany  County. 

**0n  December  12,  1894,  the  following  resolutions  were  adopted 
hj  the  board  of  supervisors  of  Alleghany  county  :  "Whereas,  cer- 
tain claims  for  the  repair,  maintenance^  and  builcling  of  bridges  in 
some  of  the  towns  of  Alleghany  county  have  been  presented  or 
may  be  presented,  such  claims  arising  under  the  Laws  of  1890, 
§  130,  chap.  568 ;  and  whereas,  it  is  thought  advisable  on  th6  part 
of  the  board  of  supervisors,  as  such,  not  to  audit  any  such  claim 
or  claims  for  such  purposes  prior  to  1894,  and,  there  being  no  de- 
cision of  the  courts  on  such  claims  prior  to  said  date,  a  test  case 
must  be  had :  Therefore,  resoWed,  that  the  chairman  of  the  board 
of  supervisors  be  authorized  to  enter  into  an  agreement  with  a  re- 
presentative of  the  several  towns,  and  submit  a  test  case,  and  that 
the  chairman  be  authorized  to  employ  an  attorney.  Resolved,  that 
the  action  of  the  board  of  supervisors  on  all  claims'  presented  by 
to.wns  for  money  expended  for  bridge  work  be  postponed  until  the 
annual  session  in  1895,  and  that  no  claim    heretofore  presented     • 
shall  be  prejudiced;  and  no  advantage  shall  be  taken  or  objection 
made  by  the  supervisora  of  Allegliany  cotinty  to  any  such  claims 
by  reason  of  such  postponement,  and  the  said  claims  shall  be  taken 
up  and  acted  upon  the  session  in  1895  with  the  same  effect  as 
though  disposea  of  at  the  annual  session  of  1894'     On  the  even- 
ing of  the  same  day,  and  after  the  passage  of  the  above  resolution, 
the  following  resolutions  were  adopted:     ^Resolved,  that  the  sup- 
ervisor of  Alleghany  county  do  respectfully  ask  our  senator  from 
this  district  and  member  of  assembly  from  this  county  to  use  their 
influence  to  secure  the  repeal  of  the  Laws  of  1890,  chap.  568, 
§  130,  in  so  far  as  it  may  create  a  liability  on  the  part  of  a  county 
to  reimburse  any  town  therein  for  the  building,  maintaining,  con- 
structing, or  repairing  of  public  bridges  within  the  bounds  of  said 
town.     Resolved,  that  in  case  there  is  a  mandamus  served   upon 
the  board  relative  to  the  claims  presented  against  the  county  for 
building  bridges  in  certain  of  the  towns,  that  the  chairman  of  the 
board  be  hereby  empowered  to  employ  counsel  for  the  board  to 
defend  the  county  against  any  and  all  of  such  claims  in  such  man- 
ner and  to  such  an  extent  as  he  may  deem  for  the  best  interests  of 
the  county.  * 

"It  is  hereby  stipulated  that  the  following  statement  and  resolu- 
tions be  addcf  to  the  agreed  case  hereinbefore  made  herein,  and 
filed  m  Alleghanv  county  clerk*s  office. 
*'Dated  August  15, 1895." 
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This  paper  was  filed  in  the  Alleghany  county  clerk's  ofiice  Au- 
gast  15,  1895.  It  is  doubtful  whether  this  last  paper  should  be 
considered  by  us  at  all,  as  section  1281  of  the  Code  of  Civil  Pro- 
cedure provides  that,  the  action  instituted  by  the  filing  of  the  sub- 
mission '*  must  be  tried  by  the  court  upon  the  case  alone ;  and  the 
case,  submission,  affidavit,  and  a  certified  copy  of  the  judgment 
and  of  any  order  or  paper  necessarily  aflEecting  the  judgment  con- 
stiti^tes  the  judgment  roll'*  But  perhaps  it  may  be  treated. as  an 
additional  statement,  under  the  latter  clause  of  section  1289.  On 
the  26th  da^  of  April,  1895, — four  days  prior  to  the  filing  of  the 
submission  in  the  clerk's  office, — an  amendment  to  section  130, 
above  q^uoted,  took  eflfect,  being  chapter  416  of  the  Laws  of  1895, 
and  entitled  "An  act  to  amend  the  highway  law  relating  to  liabil- 
ity of  towns  for  construction  and  care  of  public  bridges,  and  pro- 
vided: 

"Sea  130  of  chap.  19  of  the  general  law  known  as  the  *High- 
way  Law'  i«  hereby  amended^so  as  to  read  as  follows :  Sec.  130. 
The  towns  of  this  state  except  as  oAierwise  herein  provided  shall 
be  liable  to  pay  the  expenses  for  the  construction  and  repair  of  its 
public  free  bridgfes  constructed  over  streams  or  other  waters  within 
their  bounds,  and  their  just  and  equitable  share  of  such  expenses 
when  so  constructed  over  strean^g  or  other  waters  upon  their 
boundaries,  except  between  the  counties  of  Westchester  and  New 
York ;  and  when  such  bridges  are  constructed  over  streams  or 
other  waters  forming  the  boundary  line  of  towns,  either  in  the  same 
or  adjoining  counties  such  towns  shall  be  jointly  liable  to  pay 
such  expenses.  Each  of  the  counties  of  this  state  shall  also  be 
liable  to  pay  for  the  construction,  care,  maintenance,  preservation 
and  repair  of  public  bridges,  lawfully  constructed  over  streams  or 
other  waters  forming  its'boundary  lines,  not  less  than  one-sixth 
part  of  the  expense  of  such  construction,  care,  maintenance,  pres- 
grvation  and  repair." 

Thus  eliminating  entireljr  from  the  statute  the  provision  upon 
which  the  claims  of  the  plaintiffs  in  this  action  were  predicated,  so 
that  at  the  time  of  the  filing  of  this  submission  the  law  upon  which 
the  claims  of  the  plaintiffs  were  founded  had  no  existence,  but 
was  repealed.  In  re  Prime's  Estate,  136  N.  Y.  335  ;  49  St  Rep. 
658 ;  PeopU  v.  Wilmerding,  136  N.  Y.  363  ;  49  St  Rep.  651;  i/c- 
Donald  Railroad  Co,,  63  St  Rep.  803 ;  32  N.  Y.  Supp.  884 

rhe  defendant  contends,  first,  that  the  claim  of  the  town  of  Wirt 
should  be  rejected  because  it  is  not  in  conformity  with  the  statute 
in  not  describing  the  bridge,  and  in  not  setting  lorth  the  items  of 
expenditure.  The  same  objections  are  made  to  the  claim  of  the 
town  of  Friendship  so  far  as  the  items  not  being  set  forth,  and, 
further,  that  it  was  not  presented  in  tima  As  to  all  the  claims  of 
the  town  of  Belfast  the  defendant  objects  that  they  were  not  pre- 
sented in  time,  with  some  other  objections,  which  will  not  be  con- 
sidered. And,  finally,  the  defendent  contends  that,  the  law  upon 
which  all  these  claims  were  founded  having  been  repeated  prior  to 
the  commencement  of  this  action,  none  of  them  are  valid,  or  can  be 
enforced  and  asserts  the  principle  that  a  right  of  action  is  a  matter  of 
remedy  merely,  and  any  remedy  given  by  a  statute  may   be  lo 
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pealed  by  a  statute.  This  proposition  seems  to  be  well  supported  by- 
authority.  Butler  V.  Palmer^  1  Hill  324;  Church  v.  Rhodes^  ft 
How.  Prac.  281  ;  Washburn  v.  Franklin,  85  Barb.  .600;  Ourtis  v. 
LeaviU,  15  K  Y.  153;  McCotter  v.  Hoolcer,  8  id.  506;  Hartung 
V.  People,  22  id.  103 ;  Smith  v.  People,  47  .id.  338 ;  Smith 
V.  BarUcer,  3  How.  Praa  142 ;  Manufacturing  Co,  v.  Beecher,  25 
Hun,  49 ;  Board  of  Health  v.  City  of  Rochester,  1  N.  Y.  Supp.  726. 
Prior  to  the  act  of  1890,  the  burden  of  supporting  the  bridges 
within  the  towns  was  Qast  upon  the  town  alona  The  counties 
could  not  be  compelled  fo  contribute  towards  such  support  The 
remedy,  therefore,  given  the  towns  in  1890  was  purely  statutory, 
and  the  principle  is  a  familiar  one  that  a  right  riven  by  the  legis- 
lature through  a  statute  can  be  divided  by  the  legislature  at  will. 
Sometimes  the  repeal  is  conditional,  reserving  rights  of  action  that 
had  accrued  under  the  repealed  statute.  There  was  no  saving 
clause  in  this  case.  The  repeal  was  unconditional.  No  right  by 
contract  existed  in  these  towns  against  the  county.  The  inchoate 
right  under  the  statute  to  contribution  from  the  county  to  the  ex- 
penses incurred  about  the  bridges  had  not  ripened  into  a  perfect 
claim.  The  claim  had  simply  been  presented,  and  upon  being 
disputed,  papers  were  executed  looking  towards  a  submission  of 
the  controversy  to  the  court  No  action  had  been  commenced. 
By  section  1280  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided : 

^  The  case,  submission,  and  affidavit  must  be  filed  in  the  office 
of  the  clerk  of  the  court,  to  which  the  submission  is  mada 
*  *  *  The  filing  is  a  presentation  of  the  submission;  and 
thenceforth  the  controversy  oecomes  an  action." 

But  the  learned  counsel  for  the  plaintiffs  cites  section  31  of  the 
statutory  construction  act,  being  chapter  677  of  the  Laws  of  1892, 
which  provides  that: 

"  The  repeal  of  the  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done  or  right  accruing,  accrued  or  acquired,  or  liabil- 
ity, penalty,  forfeiture  or  punishment  incurred  prior  to  the  time 
such  repeal  takes  effect,  but  the  same  may  be  asserted,  enforced, 
prosecuted  or  inflicted,  as  fully  and  to  the  same  extent  as  if  such 
repeal  had  not  been,  effected;  and  all  actions  and  proceedings, 
civil  or  criminal,  commenced  under  or  by  virtue  of  any  provision 
of  a  statute  so  repealed,  and  pending  immediately  prior  to  the 
taking  effect  of  such  repeal,  may  be  prosecuted  and  aefended  to 
final  effect  in  the  same  manner  as  they  might.be  if  such  provis- 
ions were  not  so  repealed." 

The  precise  effect  that  is  to  be  given  to  this  statute  seems  not 
to  have  been  passed  upon  to  any  extent  by  the  courts.  It  seems 
to  be  intended  as  a  legislative  panacea  for  many  judicial  ills.  In 
the  section  auoted  it  not  only  assumes  to  voice  the  intent  of  all 
8ubse<juent  legislatures  in  repealing  statutes,  but  to  assume  the 
function  of  the  court  in  construing  them.  Our  attention  has  not 
been  called  to  a  similar  statute  in  this  state  except  chapter  21  of 
the  Laws  of  1828,  which  repeals  numerous  statutes,  and  adda 
(section  6): 
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*'No  ofiEease  committed  and  no  penalty  or  forfeiture  incurred 
previous  to  the  time  when  any  statutory  provision  shall  be  re- 
pealed shall  be'aflfected  by  such  repeal." 

This  statute  was  passed  upon  in  Mongeon  v.  People^  55  N.  Y. 
€13,  618,  619,  where  the  court  confines  the  effect  of  this  saving 
clause  to  the  statutes  repealed  by  said -act,  and  the  court  (Allen, 
J.)  significantly  adds: 

**The  legislature  could  not  declare  in  advance  the  intent  of 
subsequent  legislatures  or  the  effect  of  subsequent  legislation  upon 
existing  statutes." 

There  is  appended  to  the  statutory  construction  law  a  state- 
ment of  laws  and  statutes  repealed  thereby,  and  whether  section 
81  above  quoted,  under  the  authority  of  Mongeon  v.  People^  should 
not  be  limited  to  the  statutes  repealed  by  the  statutory  construc- 
tion law, — query. 

The  legislature  may  properly,  as  it  often  does,  define  the  mean- 
ing of  the  terms  used,  and  the  purposes  and  objects  of  particular 
statutes  that  are  in  force,  to  take  effect  contemporaneously  with 
the  statute  of  definitions;  but  it  is  difficult  to  see  how  the  legisla- 
ture of  one  year  can  so  far  comprehend  the  nature,  extent,  and 
purposes  of  statutes  to  be  thereafter  enacted,  and  by  other  legis- 
latures, as  to  prescribe  a  rule  in  advance  for  their  construction 
and  operation.  But,  assuming  that  the  saving  clause  of  the 
statutory  construction  act  is  to  be  regarded  as  attached  to  and 
made  a  part  of  the  repealing  act  (chapter  415,  Laws  1895),  doe^it 
aid  the  plaintiffs?  No  action  had  been  commenced  when  the  re- 
peal tooK  effect,  or  any  legal  proceedings,  in  the  proper  sense; 
nor  had  any  vested  rights  accrued  or  been  acquired,  or  act  done, 
further  than  as  we  have  stated,  to  present  the  claims  to  the  board 
of  supervisors,  and  have  them  rejected.  K  it  be  said  that  the 
towns  may  liave  incurred  increased  expenditures  in  regard  to  their 
bridges  after  the  passage  of  the  original  act,  and  before  it  was  re- 
pealed, upon  the  faith  thereof,  and  therefore  the  repeal  impaired 
an  act  done  or  right  accruing,  the  answer  is  that  no  such  presump- 
tion can  be  indulged  in,  because  it  will  not  be  assumea  that  the 
town  authorities  expended  any  more  money  upon  their  bridges 
than  was  actually  necessary,  or  what  they  would  have  been  com- 
pelled to  have  done  at  all  events.  In  any  view  of  the  case,  there- 
fore, the  repeal  of  this  statute  is  fatal  to  the  plaintiffs'  case. 

But  the  learned  counsel  for  the  plaintiffs  further  insists  that  the 
defendant  is  not  in  a  position  to  assert  the  defense  of  the  repeal  of 
this  statute  ;  that  it  is  estopped  from  so  doing,  or  has  waived  the 
right  to  insist  upon  such  a  defense,  by  reason  of  the  resolution  of 
the  defendant,  above  quoted,  postponing  the  consideration  of  the 
plaintiffs' claims  until  the  annual  session  of  1895;  and  that  such 
postponement  should  not  prejudice  the  claims,  and  that  no  ad- 
vantage should  be  taken  or  objection  made  by  the  defendant  by 
reason  of  such  postponement  Assuming  that  the  board  could 
waive  the  effect  of  a  statutory  repeal, — which  is  exceedingly 
doubtful, — the  most  that  can  be  saia  of  this  resolution  in  connec- 
tion with  the  subsequent  resolutions  is  that  it  waived  the  objec- 
tion as  to  time  because  the  statute  required  that  the  claims  should 
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be  presented  and  acted  upon  the  same  year  that  tliey  accrued,  and  the 
resolution  postponed  the  matter  a  year.  But  the  >fery  same  day  of  the 
passage  of  this  resolution  tlie  boarcl  (including  the  supervisors)  from 
the  plaintiff  towns)  passed  a  further  resolution,  asking  the  legislature 
to  repeal  the  very  act  under  which  the  plaintiffs  claim,  and  pro- 
viding, further,  t&at  in  case  of  any  attempt  by  way  of  mandamus 
to  compel  the  board  fo  pay  the  claims  in  question,  the  chairman 
of  the  board  was  empowered  to  employ  counsel  to  defend  the 
county  againsc  such  proceedings.  Of  this  resolution  the  plaintiffs 
had  notice  through  their  supervisors,  who  participated  in  the  pro- 
ceedings, as  weT  assume  so  that  it  is  difficult  to  see  how  this  con- 
tention can  prevail,  or  how  the  defendant  can  be  charged  with  any 
bad  faith  in  procuring  the  repeal  of  the  statute  under  which  the 
plaintiffs  claim. 

Jt  is  also  ui^ed  by  the  plaintiffs'  counsel  that  the  omission  of 
the  legislature  to  repeal  sections  132  and  133  of  chapter  568  of 
the  Laws  of  1890,  which  point  out  the  mode  of  procedure  in  pro- 
caring  the  allowance  of  claims,  and  the  imposition  by  the  super- 
•  visor  of  the  tax  therefor,  indicated  an  intention  to  leave  the  super- 
visors free  to  act  in  all  cases  which  had  previously  accrued;  thus 
amounting  to  a  saving  clause  in  the  repeal.  It  will  be  seen  that 
these  sections  were  necessarily  retained  to  carry  out  the  statute  as 
it  existed  after  the  repeal  in  1895,  because  then,  in  certain  cases, 
the  counties  were  liable  to  pay  not  less  than  bne-sixth  part  of  the 
expense  for  the  construction,  care,  and  maintenance  ana  preserva- 
tion of  public  bridges  lawfully  constructed  over  stirearas  forming 
its  boundary  lines,  which  would,  of  course,  be  the  boundai^ 
lines  of  towns  as  ^ell.  When  a  statute  is  revised,  and  parts  of 
the  former  statute  omitted  from  the  statute  revising  it,  the  part  so 
omitted  cannot  be  revived  by  construction.  In  re  Southworth,  5 
Hun,  55. 

These  conclusions  render  it  unnecessary  to  consider  the  other 
objections  raised  by  the  defendant  to  the  enforcement  of  these 
claims. 

Judgment  should  be  rendered  upon  the  several  claims  enume- 
rated in  the  submission  in  favor  of  the  defendant,  but  without 
costs  to  either  party 

All  concur.  

McLarney,  App'lt,  v.  Phelan  et  al,  Resp'ts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  N<yvember  15,  1895,) 

Wtuls — Married  women — Revocation. 

A  will,  executed  by  a  married  woman  during  coverture,  is  not  revoked 
by  her  subsequent  marriage.  • 

Proceeding  for  the  probate  of  a  will  and  appeal  from  a  decree 
admitting  such  will  to  probate. 

July  23,  1884,  the  testatrix,  then  being  the  wife  of  Edward  P. 
Brophy,  executed  her  will,  by  which  she  disposed  of  her  entire 
estate.  January  29,  1889,  her  husband  died.  May  13,  1890,  she 
wrote  the  following  on  the  back  of  her  will: 
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"I,  Mary  R  Brophy,  of  the  city  of  New  Ybrk,  being  of  sound 
mind,  do  make,  poDlish,  and  declare  this  to  be  my  last  will  and 
testament  in  manner  and  form  following;  that  is  to  say  First  I 
direct  that  all  my  just  debts  and  funeral  expenses  be  paid.  Second. 
I  give  unto  my  brothers,  James  J.  Phelan  and  Michael  F.  Phelar, 
all  my  real  estate  wheresoever  and  whatsoever ;  to  have  and  X^ 
hold  the  same  to  them  and  their  heirs  and  assigns,  forever,  as  ten- 
ants in  common.  I  hereby  request  that  my  said  brothers  will  pay 
to  St  Vincent's  Hospital,  also  to  the  Little  Sisters  of  the  Poor, 
$500  each.  Third.  I  give  and  bequeath  to  my  cousins,  Mary  A. 
and  Kate  Murphy,  all  my  furniture,  carpets,  wardrobe,  and  wear- 
ing ::pparel;  to  have  and  to  hold  the  same  forever.  Fourth.  I 
give  and  bequeath  to  my  nephews,  John  J.  Phelan  and  James  T. 
Phelan,  sons  of  my  brother,  all  money  not  invested  in  real  estate 
or  banks  or  otherwise ;  to  have  and  to  hold  the  same  forever ;  but 
the  same  is  not  to  be  paid  to  them  until  they  respectively  arrive 
at  the  age  of  twenty-one  years.  Fifth.  I  give  and  bequeath  to 
my  three  nieces,  daughters  of  my  brother,  all  my  jewelry,  dia- 
monds. All  the  residue  and  remainder  of  my  estate  I  give  and 
bequeath  unto  my  brothers,  James  J.  Phelan  and  Michael  F.  Phe- 
lan ;  to  hjTve  and  hold  the  same  forever.  Sixth.  I  hereby  nomi- 
nate and  appoint  my  brothers,  James  J.  Phelan  and  Micnael  F. 
Phelan,  executors  of  this  my  last  will  and  testament,  and  I  hereby 
revoke  all  other  former  wills  by  me  made. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  at 
the  city  of  New  York,  this  13th  day  of  May,  A.  D.  1890. 

"(Signed)  Mary  M.  Brophy." 

February  5,  1894,  she  mamed  James  R  McLarney,  the  con- 
testant, and  April  19, 1894,  she  died,  leaving  said  will  unrevoked. 
There  was  no  issue  of  either  marriage.  May  22,  1894,  the  execu- 
tors nominated  in  the  will  filed  it  in  the  surrogate's  court  and 
began  proceedings  to  have  it  probated.  James  K  McLarney  ap- 
peared, and  contested  upon  the  grounds :  (1)  That  the  instrument 
of  May  13,  1890,  was  a  revocation  of  her  will ;  (2)  that  the  will 
was  revoked  by  the  subsequent  marriage  of  the  testatrix ;  (3)  the 
execution  of  the  will  was  not  the  iree,  unconstrained,  and  volun- 
tary act  of  the  testatrix ;  (4)  that  the  testatrix  was  not  of  sound 
mind,  memory,  and  understanding  when  the  will  was  executed: 
(5)  that  the  will  was  not  subscribed,  published,  and  attested  in 
conformity -with  the  statutes  in  such  cases  made  and  provided. 
There  was  no  evidence  given  on  the  trial  to  support  the  third  and 
fourth  objections  to  the  probate  of  the  will.  At  the  close  of  the 
trial  all  of  the  contestant's  grounds  were  overruled  by  the  surro- 
gate's court,  and  the  will  admitted  to  jirobate. 

James  P,  Campbelly  for  app'lt ;  Abel  Crook,  for  resp'ts. 

FoiiLETT,  J. — We  are  asked  to  reverse  the  decree  of  the  surro- 
gate on  two  grounds:  (1)  That  there  is  no  evidence  that  the  tes- 
tatrix requested  the  subscribing  witness  Philip  Furlong  to  sign  as 
a  witness;  (2)  that  the  will  was  revoked  by  the  testatrix's  subse- 
quent marriage  to  tlie  contestant,     Tlie  witness  Furlong  testified 
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that  be  was  asked  to  become  a  witness  to  the  will  by  Mary  Ann 
Marphy,  who  was  an  attendant  of  the  administratrix,  then  ill. 
He  testified  that  he  saw  the  testatrix  sign  the  will  ;•  that  he  signed 
immediately  after,  in  her  presence,  {)arsuant  to  the  request  of 
Miss  Murphy,  made  in  the  room,  and  in  the  presence  of  the  testa- 
trix. He  also  testified  that  he  diid  not  hear  the  testatrix  request 
him  to  sign  as  a  witness,  nor  did  he  recollect  that  he  heard  her 
speak  on  that  occasion.  The  witness  testified  that  he  was  quite 
hard  of  hearing.  The  contestant  called  as  a  witness  Michael  P. 
Pbelan,  who  testified  that  he  heard  testratrix  twice  ask  Philip 
Farlong  to  become  a  witness  to  the  will,  and  that  the  testatrix 
said  it  was  her  last  will  and  testament,  and  she  wished  him  (Fur- 
long) to  sign  as  a  witness;  and  that  she  said  the  same  thing  to 
Jane  Farrington,  tbe  other  subscribing  witness.  Jane  Farrington 
testified  that  the  testatrix  requested  her  to  sign  as  a  witness,  that 
she  did  so,  and  that  she  saw  Philip  Furlong  sign.  The  evidence 
is  uncontradicted  that  the  testatrix  and  the  two  witnesses  saw  one 
aaother  sign,  their  names. .  This  witness  (Farrin^nJ  testified  that 
she  heard  the  testatrix  ask  Philip  Furlong  to  sim  ner  will ;  that 
be  did  not  hear  her,  and  she  asked  him  a  second  time,  and  then 
he  came  forward  and  signed  it  This  was  a  sufficient  publication, 
and  a  sufficient  request  for  the  witnesses  to  sign.  Four  witnesses 
were  sworn  in  respect  to  the  execution  of  the  will  —  the  subscrib- 
ing witnesses  and  Mary  Ann  Murphy  and  Michael  F.  Pbelan  — 
and  none  of  them  gave  any  testimony  which  would  justify  a  court 
in  holding  that  the  will  was  not  duly  executed,  published,  and 
witnessed. 

Was  the  testatrix's  will  revoked  by  her  subsequent  marriage  ? 
The  following  are  the  provisions  of  tne  Revised  Statutes  relating 
to  the  powers  of  married  women  to  devise  and  bequeath  their 
property,  as  oi-iginally  enacted,  and  as  now  in  force: 

"  Section  1.  All  persons,  except  idiots,  persons  of  unsound 
mind,  married  women  and  infants,  may  devise  their  real  estate, 
by  a  last  will  and  testament,  duly  executed  according  to  the  pro- 
visions of  this  titla"    2  Rev.  St  nt  2,  c.  6,  tit  1,  art  1,  §  1. 

"Sec.  21.  Every  male  person  of  the  age  of  eighteen  years,  or 
upwards,  and  every  female  not  being  a  married  woman,  of  the 
age  of  sixteen  years,  or  upwards;  of  sound  mind  and  memory,  and 
no  others,  may  give  and  bequeath  his  or  her  personal  estate,  by 
will  in  writing. '^   Id.  §  21. 

"  Sea  44.  A  will  executed  by  an  unmarried  woman,  shall  be 
deemed  revoked,  by  her  subsequent  marriage"    Id.  §  44. 

These  provisions  remainea  unchanged  until  the  passage  of 
chapter  375  of  the  Laws  of  1849,  which  empowered  married 
women  to  "  devise  real  and  personal  property,  and  any  interest  or 
estate  therein,  and  the  rents,  issues  and  profits  thereof,  in  the 
same  manner  and  with  like  effect  as  if  she  were  unmarri^"  By 
chapter  782  of  the  Laws  of  1867  the  Revised  Statutes  were 
amended  by  strikinfi:  from  section  1,  above  quoted,  the  words 
**  married  women,"  so  that  the  section  now  reads : 

"  Section  1.  All  persons,  except  idiots,  persons  of  unsound 
mind  and  infants,  may  devise  their  real  estate,  by  a  last  will  and 
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testament  duly  executed  according  to  the  provisions  of  this  title." 

The  twenty-first  section,  above  quoted,  was  amended  by  striking 
out  the  words  *•'  not  being  a  married  woman,"  so  that  the  section 
now  reads: 

"Sea  21.  Every  male  person  of  the  ajge  of  eighteen  years  or 
upwards,  and  every  female  of  the  age  of  sixteen  years  or  upwards, 
01  sound  mind  and  memory,  and  no  others,  may  give  and  be- 
queath his  or  her  personal  estate,  by  will  in  writing." 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  the 
words,  "  in  the  same  manner  and  with  like  effect  as  if  she  were 
unmarried,"  contained  in  chapter  875  of  the  Laws  of  1849,  are 
words  of  limitation,  and  that  the  wills  of  married  women  under 
that  statute,  stand  in  all  Tespects  on  the  same  footing  as  the  wills 
of  ummarried  women,  fall  within  section  44,  above  quoted,  and 
are  revoked  by  a  subseguent  marriage.  The  answer  to  this  seems 
to  be  that  by  the  amenament  of  the  Revised  Statutes  in  1867  it 
is  not  provided  that  the  wills  of  married  women  shall  have  the 
same  effect  only  as  the  wills  of  unmarried  women,  but  married 
women  now  have  the  same  power  to  dispose  of  their  property  by 
will  as  men  have.  There  is  no  restriction  on  their  power,  and  the 
effect  of  their  wills  is  in  no  wise  limited  or  restricted.  This 
brings  us  to  the  question  whether  a  will  executed  by  a  woman 
during  coverture  is  revoked  by  her  subsequent  marriage.  The 
statute  does  not  so  declare,  which  relates  simply  to  the  wills  of 
unmarried  women.  It  is  not  the  duty  of  the  courts  to  enlarge  the 
effect  of  statutes  by  importing  into  them  words  and  provisions  not 
contained  in  them. 

We  think  that  the  will  was  rightly  admitted  to  probate  by  the 
surrogate,  and  that  his  decree  should  be  affirmed,  with  C08t&  In 
re  Barton's  WUl,  4  Misa  Rep.  512. 

All  concur. 


Richard  K  Fox,  Resp't,  v.  Rural  Homb  Company,  Limited, 

App^t 

{Supreme  Court,  General  Term,  FirU  DepartmeiU,  Filed  Navember  15, 189S.) 

1.  Corporations— Note— Accommodation  imdorsbr. 

A  corporation  cannot  be  held  liable  as  an  accommodation  endorser  with- 
out proof  that  it  had  authority  to  make  such  endorsements. 

2.  Samb. 

No  presumption  of  the  corporation's  liability  arises  from  the  fact  that 
the  proceeds  were  deposited  to  its  account »  and  checked  out  by  it  to  the 
one  for  whom  the  plaintiff  was  infonned  the  money  was  obtained. 

8.  Same— Burden  op  proof. 

Whqre  there  is  evidence  showing  that  the  company's  cashier  was  author- 
ized to  bind  it  by  accommodation  endorsement  and  that  plaintiff  toc^ 
before  taking  the  note  that  the  cashier  had  no  such  authority,  the  burden 
is  on  him  to  show  that  the  company  had  power,  and  that  its  cashier 
was  authorized  to  make  this  or  such  endorsement 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 
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This  action  was  begun  April  21,  1893,  to  recover  the  amount 
due  on  a  promissory  note  made  December  9,  1892,  by  Arthuf  G. 
Gates,  whereby  he  promised  to  pay  H.  H.  Warner,  or  order^ 
$5,000,  at  the  Gallatin  National  Bank  of  New  York,  four  months 
after  date,  which,  December  23,  1893,  was  indorsed  by  the  payee 
and  by  the  defendant  in  the  form  following:  "The  Rural  Home 
Co.,  Limited.  E.  C.  Stebbins,  Cashier."  The  note  was  discounted 
on  the  same  day  by  the  plaintiff,  who  drew  his  check  for  the 
avails — $4,908.33— payable  to  the  order  of  the  Rural  Home  Com- 
pany, Limited,  which  was  deposited  to  the  credit  of  its  bank 
account,  and  on  the  same  day  it,  by  its  cashier,  drew  two  checks 
payable  to  "the  order  of  William  M.  Earl,  treasurer,"  amounting 
to  $4,908.33.  William  M.  Earl  was  then  the  treasurer  of  the  In- 
dustrial &  Mining  Company,  to  which  corporation  the  checks  were 
paid.  When  the  note*  fell  due  it  was  dishonored,  and  duly  pro- 
tested for  nonpayment,  of  which  the  indorsers  had  due  notice. 
This  action  was  brought  against  the  maker  and  both  indorsers. 
The  maker  and  first  inaorser  did  not  answer,  and  the  action  was 
continued  against  the  present  defendant  It  is  alleged  in  the 
complaint,  and  not  denied  in  the  answer,  that  the  defendant  is  a 
domestic,  corporation  ;  but  it  is  not  alleged,  nor  was  it  proved  on 
the  trial,  under  what  statute  or  for  what  purpose  it  was  incorpo- 
rated. As  a  defense  it  is  alleged  that  the  defendant  is  an  accom- 
modation indorser,  which  was  well  known  to  the  plaintiff  when 
he  discounted  the  note,  and  that  Edward  C.  Stebbins  was  without 
authority  to  make  the  indorsement.  When  the  note  was  dis- 
counted, Edward  C.  Stebbins  told  the  plaintiff  that  the  money 
was  not  for  the  Rural  Home  Company,  Limited,  but  was  for  the 
Industrial  &  Mining  Company.  The  Rural  Home  Company, 
Limited,  did  not  retain  the  proceeds  of  the  note,  and  at  the  time 
it  was  not  indebted  to  the  Industrial  &  Mining  Company.  Edward 
C-  Stebbins  had  ^authority  to  draw  checks  and  indorse  notes  taken 
by  defendant  in  the  course  of  its  business,  but  there  is  no  evidence 
that  he  was  authorized  to  make  accommodation  indorsements. 
These  facts  are  yndisputed.  At  the  close  of  the  plaintiff's  case 
the  defendant  moved  to  dismiss  the  complaint  on  the  ground  that 
the  corporation  was  not  bound  by  the  indorsement,  which,  was 
denied,  and  an  exception  taken,  and  thereupon  a  verdict  was 
directed  for  the  plaintiff,  and  the  exceptions  were  ordered  to  be 
heard  at  the  pjeneral  term  in  the  first  instance. 

Joseph  N.  Tattle,  for  pl'ff ;    Charles  Steele,  for  deft. 

FoiiLETT,  J. — It  is  unfortunate  that  the  record  does  not  disclose 
under  what  statute  and  for  what  purpose  this  defendant,  a  domes- 
tic corporation,  was  incorporated,  for  it  would  have  enabled  the 
ooart  to  deal  with  known  facts,  instead  of  resting  its  decision  on 
presumptions.  So  far  as  we  know,  no  corporations  organized  under 
the  statues  of  this  state  are  authorized  io  bind  the  property  of 
their  shareholders  by  accommodation  indorsements,  except  corpo- 
rations organized  under  the  statutes  providing  for  the  incorpora- 
tion of  guaranty  and  indemnity  companies ;  and  we  know  of  no 
statute  authoiizing  such  corporations  to  make  accommodation  in- 
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dorsements  without  recciviug^a  valuable  consideration.     It  lias 
been  held  that  banks  organized  under  the  statute  of  this  state  have 
no  such  power.     Bank  of  Genesee  v.  PcUchin  Bank,  13  N.  Y.  309; 
Farmers'  &  Mechands'  Bank  v.  Butchers  &  Drovers'  Bank,  16  N. 
Y.  126,  128;  Mor/ord  v..  Ba7ik,  26  Barb.  568.     Manufacturing 
corpoMitions  have  no  such  power.     Central  Bank  v.  Umpire  Stone- 
Dressing  Co,,  26  Barb.  23 ;  Bridgeport  City  Bank  v.  Empire  Stone- 
Dressing  Co.,  80  Barb.  421 ;  Farmers'  &  Mechanics  Bank  v.  Empire 
Stone  Dressing  Co.,  6  Bosw.  276 ;  Wahlig  v.  Manufacturing  Co.,  25 
St.  Rep.  864;  Filon  v.  MiUer  Brewing  Co.,  88  St  Eep.  602.     The 
same  rule  is  held  in  Massachusetts.     Monument  Nat  Bank  v. 
OloheWorks,  101  Mass.  57;  Davis  v.  Railroad  Co.,  131  Masa  25a 
In  the  latter  case  it  was  also  held  that  a  railroad  had  no  such 
power.    Warehousing  and  security  companies  have  no  such  power. 
National  Park  Bank  v.  German- American  MuL  Warehouse  (kSs- 
curity  Cb.,  116  N.  Y.  281 ;  26  St  Rep.  675.     In  Connecticut  it  is 
held  that  life  insurance  companies  are  without  this  power.    Aetna 
Nat  Bank  v.  Charter  Oak  Life  Ins.  Co.,  50  Conn.  167.     In  Cali- 
fornia it  has  been  held  that  turnpike  companies  have  no  such  , 
power.     Hall  v.   Turnpike  Co.,  27  Cal.  266.     In  Pennsylvania  it 
IS  held  that  corporations  organized  to  hold  real  estate,-  mine  for 
and  deal  in  oil,  have  no  such  power.     Culver  v.  Be^  Estate  Co., 
91  Pa.  St  367 ;   1  Mor.  Corp.  (2d  ed.)  §§  889,  423,  et  seq.\  i 
Thomp.  Corp.  §  5738  et  seq.    The  learned  counsel  for  the  respond- 
ent does  not  gainsay  this  rule,  but  urges  that  the  indorsement  was 
not  an  accommodation  one,  because  the  check  given  by  the  plaint- 
iflE  for  the  avails  of  the  note  was  payable  to  the  defenaant*8  order, 
was  indorsed  by  it,  and  credited  to  it  by  the  bank  where  it  kept 
its  account     Edward  C.  Stebbins,  defendant's  cashier,  was  called 
as  a  witness  by  the  plaintiff,  and  testified  that  he  told  the  plaintiflE, 
when  the  note  was  discounted,  that  the  money  was  not  for  the  de- 
fendant, but  was  for  the  Industrial  &  Mining* Company,  which 
was  not  disputed.     On  the  same  day  two  checks  were  drawn  by 
defendant's  cashier  on  the  bank  where  it  kept  its  account  for  the 
full  amount  of  the  avails  of  the  note,  payable  to  "  the  order  of 
William  M.  Earl,  treasurer,'*  who  was  the  treasurer  of  the  Indus- 
trial &  Mining  Company.     There  is  no  evidence  showing  that  de- 
fendant's cashier  was  authorized  to  bind  it  by  an  accommodation 
indorsement,  and,  it  having  been  shown  to  be  such,  which  the 
plaintiff  knew  before  taking  the  note,  the  burden  was  on  him  to 
show  that  the  defendant  had  power  to  make  such  an  indorsement, 
and  that  its  cashier  was  authorized  to  make  this  or  such  indorse- 
menta     This  burden  the  plaintiff  did  not  assume,  and  the  evi- 
dence is  not  of  the  character  to  authorize  the  court  to  presume 
that  the  defendent  was  authorized  to  make  an  accommodation  in- 
dorsement, or  that  its  cashier  had  power  to  make  such  indorsement 
The  fact  that  the  defendant's  cashier,  acting  without  authority, 
deposited  the  avails  of  the  note  to  defendants  credit,  and  on  the 
same  day  checked  it  out  for  the  benefit  of  the  Industrial  &  Mining 
Company,  is  of  no  more  significance  than  though  be  had  taken 
the  money  and  given  it  to  the  latter  corporation,  or  had  indorsed 
the  plaintiff's  check  to  that  corporation;  and  neither  a  considera- 
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tion  nor  an  estoppel  can  be  predicated  upon  these  facta  Bank  v, 
Atkinson,  55  Fed.  465 ;  affirmed,  17  U.  S.  App.  88 ;  10  C.  C.  A. 
87,  and  61  Fed.  809.  There  being  no  evidence  that  the  defendant 
was  authorized  to  bind  itself  by  this  indorsement,  and  no  evidence 
that  its  cashier  was  authorized  to  make  it,  and  no  evidence  upon 
which  an  estoppel  can  be  based,  the  plaintiff  failed  to  establish  a 
cause  of  action,  a^d  the  defendant's  exceptions  should  be  sus- 
tained, the  verdict  set  aside,  and  a  new  trial  granted^  with  costs  to 
the  defendant  to  abide  the  event 
Van  Bbunt,  P.  J.,  concurs  in  result 


Willis  T.  Honsinger  et  al^  Resp'ts,  v.  John  Mulford,  App'lt 

{Supreme  Court,  General  Term,  Third  Z>tf  artment.  Filed  December  ^,,  1896,) 

1.  Contracts— Consideration. 

The  extention  by  a  creditor  of  a  corporation  of  the  time  of  pay  men  t  of 
his  claim,  at  the  request  of  a  stockholder,  is  a  sufficient  consioeration  for 
a  promise  by  such  stockholder  to  pay  the  debt. 

2.  Pleading — Statute  op  frauds— Waiver. 

A  defendant  waives  the  benefit  of  the  statute  of  frauds  by  not  setting  up 
the  invalidity  of  the  contract  as  a  defense. 

Appeal  from  a  judgment  in  favor  of  plaintiflEs. 
Hadcett  d  Williams  (7!  F.  Conway,  of  counsel),  for  app'lt ;  John 
H.  Booth  {L.  L,  Shedden,  of  counsel),  for  resp'ts. 

Putnam,  J. — On  the  conflicting  evidence  in  this  case,  the  jury 
were  authorized  to  find  that  on   September  2,   1890,    the  Mutual 
Benefit  Ice  Company,  a   domestic  corporation,  was  indebted  to 
piaintiffs  in  the  sum  of  $6,000  then  due,  and  that  plaintiffs  were 
about  to  commence  an  action  upon  said  claim;  that   defendant 
was  the  principal  stockholder  in  said  corporation,  and  its  presi- 
dent; that  in  an  interview  with  two  of  the  plaintiffs,  at  the  date 
above  mentioned,  defendant  requested  them  to  extend  the  time  of 
payment  of  said  indebtedness,  and  agreed,  if  such  extension  was 
granted,  to  personally  become  liable  for  and  pay  the  said  claim 
when  it  became  due    under    the  arrangement  then   made ;  that, 
relying  upon  such  agreement  of  defendant,  plaintiffs  extended  the 
time  of  payment  of  such  debt,  and  took  two  notes  of  the  corpora- 
tion set  out  in  the  complaint,  payable  at  a  future  date.  The  agree- 
ment of  defendant  to  pay  the  claim  of  plaintiffs  was  not  in  writ- 
ing, but  in  the  complaint  it  was  not  stated  whether  it  was  written 
or  oral     On  the  trial  the  defendant  objected  to  evidence  tending 
tr>  show  the   allege>l  agreement  made  between  plaintiffs  and  de- 
fendant at  the  time  in  question,  on  the  ground  that  such  an  agree- 
ment, to  be  valid,  must  be  in  writing,  and  that  the  oral  Offreement 
of  defendant  to  pay  the  debt  of  the  corporation  was  void    under 
the  statute  of  frauds,  and  afterwards  moved  to  strike  out  such 
evidence  for  the  same  reason,  and  upon    plaintiffs*   resting,  and 
again  at  the  termination  of  the  trial,  moved   to  dismiss  the  com- 
St.  Rep..,  Vol.  LXX.        71 
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plaint  on  the  ground  that  the  promise  of  defendant  on  which  the 
action  was  based  was  not  in  writing,  and  was  therefore  withiu  the 
statute  of  frauds  and  void.  This  motion  was  denied.  The  case 
was  submitted  to  the  jury  by  the  trial  court,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiffa 

The  agreement  of  defendant  to  pay  plaintiffs  claim  against  the 
Mutual  Benefit  Ice  Company  on  their  extendipg  the  time  of  pay- 
ment was  founded  upon  a  sufficient  consideration.  JUelizer  \, 
Boll,  91  N.  Y.  865 ;  Coal  Go.  v.  Blake,  85  id.  226-232 ;  Bamer  v. 
Svdway,  124  id.  588;  36  Sl  Rep.  888.  Hence  the  plaintiffs  were 
entitled  to  recover  on  the  defendant's  promise,  unless  the  objection 
made  by  defendant,  on  the  trial,  to  the  recovery,  on  the  ground 
that  the  promise  of  defendant,  not  being  in  writing,  was  wiihin  the 
statute  of  frauds  and  void,  should  have  been  sustained  by  the  trial 
court  As  we  have  seen,  it  did  not  appear  by  the  allegations  in 
the  complaint  whether  defendant's  promise  was  in  writing  or  oral. 
Hence  we  think  defendant,  not  having  set  up  the  statute  of  frauds 
in  his  answer,  waived  the  benefit  of  tnat  statute.  In  Hamer  v» 
tSidwat/j  supra,  Parker,  J.,  says: 

"  It  does  not  appear  on  the  face  of  the  complaint  that  the  agree- 
ment is  one  prohibited  bv  the  statute  of  frauds,  and  therefore  such 
defense  could  not  be  made  available  unless  set  up  in  the  answer.*^ 

And  the  learned  justice  cites  Porter  v.  Wormser,  94  N.  Y.  431, 
in  which  case  the  same  doctrine  is  stated  in  the  opinion  of  Andrews 
J.  ^page  450>  In  Wells  v.  Monihdn,  129  N.  Y.  166  ;  41  St  Eep. 
409,  Finch,  J.,  says : 

"  As  far  as  the  defense  in  this  cas^  rests  upon  the  statute  of 
frauds,  it  must  fail  for  two  reasons.  No  such  defense  has  been 
pleaded,  and  it  is  not  raised  by  the  averments  of  the  complaint; 
and,  without  one  or  the  other  of  these  conditions,  the  defense,  if 
existing,  cannot  be  made  available." 

But  if  any  doubt  existed  before  as  to  whether  it  was  necteary 
to  plead  the  statute  of  frauds  as  a  defense,  or  otherwise  the  bene- 
fit of  the  statute  was  waived,  no  such  doubt  can  be  entertained 
since  the  late  decision  of  the  court  of  appeals  in  Crane  v.  Povxll, 
139  N.  Y.  379  ;  54  St  Rep.  650.  That  esse  in  effect  holds  that, 
unless  the  statute  is  pleaded,  objection  upon  the  trial  to  verbal 
proof  of  the  contract  will  not  avail  the  defendant  If  it  appears 
from  the  complaint  that  the  contract  on  which  plaintiff  seeks  to 
recover  is  within  the  statute,  defendant  must  demur.  If  the  in- 
validity of  the  contract  does  not  appear  from  the  complaint,  de- 
fendant must  take  the  objection  by  answer,  and  if  the  objection 
is  not  taken,  either  by  demurrer  or  answer,  it  is  waived.  In  the 
case  cited  no  objection  was  taken  by  defendant  to  verbal  proof  of 
the  contract,  as  being  within  the  statute  of  frauds,  although  at  the 
close  of  the  evidence  he  moved  to  dismiss  the  complaint  on  that 
ground.  In  his  opinion,  O'Brien,  J.,  adverted  to  that  fact,  and 
said : 

"But  the  important  question  in  the  case,  and  upon  which  we 
prefer  to  let  the  decision  rest,  is  whether,  in  the  light  of  the  ad- 
judged cases,  it  is  not  necessary  for  a  defendant  who  intends  to 
avail  himself  of  the  benefit  of  the  statute  as  a  defense  to  an  action 
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for  damages  for  breach  of  a  verbal  agreement,  within  the  statute, 
to  specifically  plead  it" 

The  learned  judge  further  said: 

"  In  this  state  cases  may  be  found  where  the  opinion  is  ex- 

Eressed  that  the  defendant  may  avail  himself  at  the  trial  of  the 
enefit  of  the  statute,  under  the  general  issue,  by  objection  to 
verbal  proof  of  the  contract.  Some  of  these  cases,  and  perhaps 
the  principal  ones,  have  already  been  citetl  to  show  when  and 
how  the  defendant  is  deemed  to  have  waived  the  benefit  of  the 
statute  by  admitting  the  allegations  of  the  complaint  It  is  proper, 
I  think,  to  observe  that  they  are  cases  where  tlie  complaint  was 
admitted  in  some  way,  or  the  decision  was  before  the  Code,  or 
founded  upon  authority  antecedent  to  it  The  recent  cases  in  this 
court  sustain  the  view  that  it  is  necessary  to  plead  the  statute. 
*  *  *  The  statute  of  frauds  is  a  shield  which  a  party  may  use, 
or  not,  for  his  protection,  just  as  he  may  use  the  statute  of  limita- 
tions, the  statute  against  usury,  that  against  bettmg  and  gaming, 
and  others  that  might  be  mentioned.  I  take  it  to  be  a  general 
rale,  of  universal  application,  that  the  statutes  last  motioned  are 
not  available  to  a  party  unless  specifically  pleaded,  and  there  is  no 
reason  for  making  the  statute  of  frauds  an  exception  to  the 
rule. 

"  The  present  system  of  procedure  is  founded  upon  the  idea  that 
litigants  should,  when  possible,  know  in  advance  the  precise  ques- 
tions they  must  meet  on  the  trial.  When  a  contract  is  set  out  in 
the  complaint  as  the  cause  of  action,  and  the  defendant  intends  to 
assail  it  on  some  special  or  statutory  ground,  the  general  spirit  of 
the  system  is  not  complied  with  unless  notice  is  given  of  this  in- 
tention to  the  opposing  party  by  the  pleadings.  *  "  *  *  When 
the  defect  in  the  plaintiff's  cause  of  action  appears  on  the  face  of 
the  complaint,  the  defense  must  be  interposed  by  demurrer.  Code, 
§  438*  When  the  complaint  does  not,  as  in  this  case,  disclose  an 
invalid  agreement  upon  its  face,  but  it  is  in  fact  invalid  for  some 
reason,  the  defendant  must  take  the  objection  by  answer  (section 
498) ;  and,  if  the  objection  is  not  taken  in  either  way,  the  defend- 
ant is  deemed  to  have  waived  it  (section  499).  The  conclusion  is 
thus  reached  th\t  the  defendant  waived  the  benefit  of  the  statute 
in  this  case  by  omitting  to  plead  it" 

Under  the  above  authorities,  we  are  of  opinion  that  defendant 
waived  the  benefitof  the  statute  of  frauds  by  not  setting  up  the 
invalidity  of  the  contract  as  a  defense,  and  hence  that  the  trial 
court  did  not  err  in  submitting  the  case  to  the  jury. 

"We  have  examined  the  exceptions  taken  by  the  defendant  on 
the  trial  to  the  charge  of  the  court  and  to  its  rulings  in  excluding 
and  receiving  evidence,  and  do  not  think  that  either  of  such  ex- 
ceptions requires  a  reversal  of  the  judgment 

J'ulgment  affirmed,  with  costs. 
HBfiRTCK,  J.,  concurs. 

Mayham,  p.  J.  (dissenting). — This  action  was  brought  upon  an 
alleged  |>ersonal  agreement  of  the  defendant  to  pay  two  notes  mnd** 
by  the  Mutual  Benefit  Ice  Company,  payable  to  the  order  of  W. 
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T.  Ilonsinger  &  Co., — one  for  $1,000,  and  one  for  $5,000.      The 
$1,000  note  is  in  the  following  form : 

*'$1,000.00.  New  York,  Aug.  27,  1890. 

*'One  hundred  and  fifty  days  after  date  we  promise  to  pay  to 
order  of  W.  T.  Honsinger  k  Co.  $1,000.00,  at  the  West  Side 
Bank,  New  York  city,  with  interest ;  value  received. 

"Mutual  Bekefit  Ice  Co., 

**J0HN  MuLFORD,  PtesidenC 

The  $5,000  note  is  in  the  following  form : 

"$5,000.00.  New  York,  September  2nd,  1890. 

"Thirty- five  days  after  date  we  promise  to  pay  W.  T.  Honsinger 
&  Co.  $5,000.00,  at  West  Side  Bunk,  New  York  city,  with  inter- 
est ;  value  received, 

"Mutual  Benefit  Ice  Co., 

"John  Mulford,  President" 

The  complaint  alleged  that  prior  to  the  paaking  of  these  notes, 
and  at  the  time  of  the  making  of  the  same,  the  Mutual  Benefit  Ice 
Company,  which  was  a  corporation  organized  under  the  laws  of 
the  state  of  New  York,  was  indebted  to  the  plaintiffs,  who  were 
copartners,  in  the  sum  of  $6,000,  and  which  indebtedness,  at  the 
time  of  the  making  of  the  notes,  was  due;  that  John  Mulford,  the 
defendant,  was  president  of  the  ice  company,  and  was  a  large 
stockholder  therein  ;  that  at  the  time  of  or  prior  to  the  making  of 
the  notes  the  pkintiffs  wer^  pressing  the  ice  company  for  payment, 
and  the  defendant  offered  to  give  them  the  ice  company's  not^  for 
the  amount  of  such  indebtedness;  that  the  plaintiffs  expressed  a 
willingness  to  accept  such  notes,  provided  the  defendant  would  in- 
dorse them  ;  that  the  defendant  declined  to  indorse  as  an  indivi- 
dual, but  then  and  there  promised  and  agreed  to  pay  said  notes  if 
the  plaintiffs  would  receive  them  ;  and  that,  pursuant  to  that  agree- 
ment, the  notes  were  made  and  delivered  by  the  president  of  the 
company  to  the  plaintiffs.  The  answer  denied  that  the  defendant 
agreed  to  be  personally  bound  for  the  payment  of  the  notes,  or 
that  the  notes  were  made  in  consideration  of  any  such  agreement 
by  him,  or  in  consifleration  of  the  plaintiffs  forbearing  to  sue  the  ice 
company  on  its  indebtedness;  and  contained  also  a  general  denial 
of  the  allegations  of  the  complaint  The  case  shows  that  before 
the  maturity  of  the  notes  the  ice  company  became  insolvent,  and 
its  assets  passed  into  the  hands  of  a  receiver:  that  on  the  maturity 
they  were  duly  presented  to  the  bank  at  which  they  were  made 
payable,  and  payment  demanded  and  refused,  and  they  were  duly 
protested  for  nonpayment;  that  thereafter,  and  on  the  18th  of 
July,  1891,  the  receiver  naid  to  the  plaintiffs  $621.84  on  said  notes, 
and  on  thj  31st  dav  of  May,  1892,  the  furthersumof  $627.56  was 
paid  on  account  of  said  notes  ;  that  to  recover  the  balance  unpaid 
on  said  notes  this  action  was  brought. 

T\ie  prmcipal  question  of  law  presented  on  this  appeal  is  as  to 
the  defendant's  personal  lial)ility  arising  out  of  his  alleged  promise 
to  pay  the  notes  at  maturity,  or  iiis  liability  upon  the  face  of  the 
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■  notes  as  a  joint  maker.  On  tlie  trial  of  the  action,  at  the  conclu- 
sion of  the  plaintiffs'  evidence,  which,  in  the  main,  supported  the 
allegations  of  the  complaint,  the  defendant  moved  for  a  nonsuit  on 
the  grounds  :  (1)  That  the  promise  upon  which  this  action  is 
based  against  the  defendant  is  not  in  writing,  and  therefore,  within 
thc3  statute  of  frauds,  void.  (2^  That  there  is  no  evidence  or  pr»of 
that  the  promise  was  for  the  defendants  special  beneiSt  (8)  That 
it  appears  from  the  proof  that  the  debt  was  due  from  the  Mutual 
6ene6t  Ice  Company,  and  there  is  no  proof  that  defendant  in- 
tended to  or  did  become  personally  liable  for  it ;  that,  upon  the 
testiraony  of  Wever  and  Honsinger,  defendant  did  not  charge 
himself  with  the  payment  of  the  debt  in  question.  (4)  That  it  ap- 
pears from  the  pleadings  that  the  notes  were  made  by  the  corpo- 
ration, and  no  promise  of  Mulford  to  pay  them,  which  is  not  in 
writing,  can  bind  him ;  that,  if  the  promise  to  pay  by  Mulford  was 
madc;  as  stated  by  Honsinger  and  Wever.  it  was  a  promise  to  an- 
swer for  the  debt  of  another,  and  void.  This  motion  was  denied, 
ind  defendant  duly  excepted.  The  evidence  on  the  part  of  the 
defendant  tended  to  show  that  Mulford  made  no  individual  prom- 
ise or  agreement  to  pay  the  notes  or  the  indebtedness,  and  was  in 
substantial  conflict  with  the  testimony  offered  on  the  part  of  the 
plaintiffs.  At  the  conclusion  of  the  defendant's  testimony,  and 
when  the  testimony  was  closed  in  the  case,  the  defendant  renewed  . 
his  motion  for  a  nonsuit  upon  the  same  grounds  stated  in  the  orig- 
inal motion,  which  was  also  denied  by  the  court,  to  which  the  de- 
fendant excepted. 

If  this  case  turned  upon  the  question  of  fact  as  to  whether  de- 
fendant did  or  did  not  agree  to  pay  the  amounts  of  these  nptes,  the 
jury  were  authorized  to  find,  from  the  evidence,  either  for  the 
plaintiffs  or  defendant;  and  their  verdict  for  the  plaintiffs  was 
therefore  upon  a  disputed  question  of  fact,  and  could  not  be  dis- 
turbed by  this  court  on  appeal.  It  therefore  becomes  a  question 
of  law,  to  be  determined  on  this  appeal,  whether,  upon  the  facts 
as  disclosed  by  the  plaintiffs'  evid^ce,  a  legality  was  established 
against  the  defendant  personally.  It  is  insisted  on  the  part  of  the 
defendant  that  the  parol  promise  of  the  defendant  to  pay  these 
*iotes  was  a  parol  collateral  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  the  Mutual  Benefit  Ice  Company,  arid 
was,  therefore,  a  promise  to  answer  for  the  debt  or  default  of 
aiiother,  and,  not  being  in  writing,  and  signed  bv  the  defendant, 
was  void,  within  the  statute  of  frauds.  The  language  of  the 
statute  is : 

**  Every  special  promise  to-  answer  for  the  debt,  default  or  mis- 
carriage of  another  person  shall  be  void,  unless  such  agreement, 
or  some  note  or  memorandum  thereof,  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  thereby.'^ 

The  al>ove  is  the  language  of  the  statute,  although  transposed. 
Bui  it  is  insisted  on  the  part  of  the  plaintiffs  that  the  defendant 
cannot  avail  himself  of  the  defense  of  the  statute  of  fraud?,  be- 
cause the  same  was  not  specially  pleaded  in  his  answer.  On  the 
trial  of  this  action,  when  parol  evidence  was  offered  by  the  plaint- 
iffs to  prove  the  negotiations  between  the  parties,  or  prior  thereto, 
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and  which  seem  to  have  led  up  to  the  making  of  these  notes,  such 
evidence  was  objected  to  by  the  defendant  by  the  following 
specific  objection: 

"  Defendant  objects  that,  if  any  promise  was ,  to  be  proved  of 
the  nature  alleged  in  the  complaint,  it  must  be  in  writing;  other- 
wise it  was  void  under  the  statute  of  frauds." 

This  objection  was  overruled  by  the  court,  and  the  defendant 
duly  excepted.  It  will  be  observed  that  the  complaint,  in  setting 
out  what  is  claimed  to  be  the  special  contract  of  the  defendant  to 
pay  these  notes,  is  silent  as  to  whether  tlie  promise  was  in  writing 
or  by  parol.  The  answer  of  the  defendant  denied  the  making  of 
any  such  contract,  and  the  question  here  presented  is  whether 
such  denial  was  equivalent  to  an  allegation  that  any  parol  agree- 
ment would  not  amount  to  a  valid  contract,  and  in  that  form  put 
in  issue  the  question  whether  the  contract  alleged  by  the  com- 
plaint was  ever  made  in  a  form  such  as  to  amount  to  a  valid 
agreement  It  is  well  settled  upon  authority  that  a  defendant 
cannot  avail  himself  of  the  defense  of  the  statute  of  frauds  unless 
he  either  pleaded  the  same  in  his  answer,  or,  >vhere  he  has  denied 
the  plaintiff's  allegation  of  the  existence  of  a  contract,  objects  to 
the  introduction  of  parol  evidence  to  prove  an  agreement  which 
the  statute  requires  should  be  in  writing.  In  Barrett  v.  Johnson^ 
77  Hun,  528 ;  60  St  Bep.  271,  Herrick,  J.,  in  discussing  the 
rights  of  a  defendant  to  avail  himself  of  the  defense  of  the  statute 
of  frauds,  uses  this  language : 

"The  complaint  of  the  plaintiflf  and  the  answer  of  the  defendant 
were   both   m   writing.     The  defendant,  in  his  answer,  did  not 

f>lead  the  statute  of  frauds  as  a  defense,  although  it  will  be  seen 
rom  the  substance  of  the  complaint,  as  hereinbefore  stated,  he 
was  fully  apprised  of  the  nature  of  the  plaintiflf  s  claim.  Neither 
was  there  any  objection  made  by  the  defendant  upon  the  trial  to 
the  reception  of  the  evidence  establishing  the  contract  by  parol" 

And  in  Qrampp  v.  De  Peyster,  80  Hun,  135;  61  St  Rep.  622, 
the  same  learned  judge,  in  discussing  a  similar  question,  uses  this 
language : 

*'If  we  arrive  at  the  conclusion  that  it  was  an  agreement  to  pay 
the  debt  of  another,  then  the  defense  of  the  statute  of  frauds, 
asserted  by  the  defendant,  is  not  available  to  him  now,  because 
he  did  not  raise  it  by  his  answer,  and  the  evidence  establishing 
such  parol  contract  to  pay  the  debt  of  another  was  not  objected  to 
by  him  on  the  trial." 

In  Crane  v.  Vowell,  139  N.  Y.  379 ;  5i  St  Rep.  659,  it  was 
held,  in  an  action  upon  an  alleged  contract,  which  was  to  be  per- 
formed in  one  year,  but  where  the  defendant  did  not  plead  the 
statute  of  frauds,  and  permitted  the  plaintiflf  to  prove,  without 
objection,  a  verbal  agreement  to  the  eflfect  set  forth  in  the  com- 
plaint, that  ia  motion  to  dismiss  the  complaint  on  the  ground  that 
the  agreement,  not  being  in  writing,  was  void  under  the  statute, 
made  at  the  close  of  the  evidence,  was  properly  denied. 

These  cases  seem  to  give  weight  to  the  fact  that  the  evidence, 
when  oflfered  to  prove  the  contract,  which,  by  the  stitute,  was 
not  objected  to,   and  tlio  learned  judge    in    the  cnse  last  cited, 
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on  page  384,  139  N.  Y.,  in  discussing  the  statute  of  frauds,  uses 
this  language: 

"  The  statute  of  frauds  does  not  prohibit  the  making  of  an 
agreement  in  any  way  that  the  parties  may  see  fit,  nor  render 
them  illegal  or  immoral,  if  not  made  in  some  particular  way.  It 
simply  requires  that  certain  agreements  must  be  proved  by  writ- 
ing. It  introduces  a  new  rule  of  evidence  in  certain  cases  with- 
out condemning  as  illegal  any  contract  that  was  made  legal  before. 
The  vital  fact  that  was  in  issue  in  this  case  was  whether  the 
agreement  set  forth  in  the  comphiint  was  made." 

In  the  case  last  cited  the  evidence  was  offered  and  received 
without  objection.     The  judge  also,  in  the  case  last  cited,  adds: 

"When  the  proof  is  oflfered  to  establish  it,  that  is  not  of  the 
quality  or  character  required  by  law,  and  it  is  not  objected  to,  the 
other  party  is  deemed  to  assent  to  another  mode  of  proof  of  an 
inferior  and  secondary  nature ;  and  when  such  proof  is  in  the 
•case,  the  error,  if  any,  is  not  reached  by  motion  to  dismiss  the 
complaint  Now,  the  plaintiff  in  this  case  gave  proof  of  an  oral 
agreement  that  the  minds  of  the  parties  met,  ana  that  there  was 
mutual  assent  with  reference  to  the  subject-matter;  and  this  is 
ordinarily  the  very  essence  of  a  contract  It  tended  to  sustain 
the  complaint,  as  the  defendant  did  not  elect  to  insist  upon  the 
statutory  form   of  proof,  but   virtually  assented  to  the  mode  of 

{)roof  that  has  always  been  sanctioned  by  the  rules  of  the  common 
aw.  Under  these  circumstances  it  seems  to  m6  that  we  cannot 
say  that  the  finding  of.  the  jury  is  without  evidence  to  sustain  it, 
or  that  the  defendant's  exception  to  the  refusal  of  the  trial  judge 
to  dismiss  the  coiiiplaint  is  good." 

It  will  be  observed  that  this  case  differs  from  the  on^  at  bar  in 
this :  that  the  oral  common-law  proof  was  received  on  the  trial 
without  objection  in  this  case,  while  in  the  case  at  bar  the  parol 
evidence  to  establish  the  contract  was  objected  to  when  oflfered, 
and  the  objection  was  overruled, by  the  trial  judga  No  such 
objection  and  ruling  were  before  the  court  of  appeals  in  Orane  v. 
PaivelL 

In  Flora  v.  Curheauy  88  N.  Y.  Ill,  it  was  hdd  that: 

•*  Where  testimony  tending  to  establish  a  material  fact,  although 
incompetent  in  its  nature,  is  received  without  objection,  the  party 
has  a  right  to  insist  upon  the  fact  sliown  tliereby  or  based  thereon." 
Sharpe  v.  Frkman^  45  N.  Y.  808 ;   In  re  Yaie,%  99  N.  Y.  101. 

It  will  also  be  seen  from  the  reasoning  of  the  learned  judjre  and 
the  cases  cited  that  he  by  no  means  holds  that,  where  the  allega- 
tions of  the  complaint  are  denied  by  the  answer,  and  objection  is 
taken  to  parol  evidence  at  the  time  it  is  offered  to  prove  the  illegal 
con  tracts  the  defendant  may  not  avail  himself  of  the  defense  of  the 
statute;  and  on  page  385,  139  N.  Y.,  and  the  judge  uses  this 
language : 

"  If  the  defendant  neither  pleads  the  statute  nor  objects  to  what 
may  be  called  common-law  proof  of  the  agreement,  it  ought  to  he 
held,  I  think,  even  upon  the  authority  of  the  earlier  cases,  that  he 
has  waived  the  objection.  The^e  views  are  confirmed  and  illus- 
trated  by  the  application  of  a  principle  which  is  settled  beyond 
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debata  When  the  complaint  alleges  the  verbal  agreement  within 
the  statute,  and  the  defendant,  by  his  answer,  admits  it  without 
pleading  the  statute  as  a  defense,  he  is  deemed  to  have  waived  its 
benefits." 

Citing  several  authorities  with  approbation,  among  which  is 
Harris  V.  Ehickerbacker,  5  Wend.  638.  In  that  case  Marcy,  J., 
in  delivering  the  opinion  in  the  court  of  errors,  where  the  statute 
of  frauds  was  under  discussion,  uses  this  language: 

'*  I  apprehend  that  it  is  now  settled  that,  if  the  defendant  admits 
the  agreement,  and  insists  on  the  statute,  he  can  protect  himself 
from  a  decree  for  specific  performance,  notwithstanding  his  admis- 
sion ;  but  if  he  admits  the  agreement,  but  neither  pleads  the  statute 
nor  insists  on  it  in  his  answer,  he  is  deemed  to  have  renounced 
the  benefits  of  it  If  the  bill  states  generally  a  contract,  which  the 
law  requires  to.be  in  writing,  the  court  will  presume  it  was  made 
with  the  requisite  formalities  to  give  its  validity,  until  the  con- 
trary appear.  The  defendant,  in  answering,  may  either  plead  that 
the  contract  was  not  in  writing,  or  insist  upon  that  fact  m  his 
answer.  If  he  meets  the  allegation  of  a  conti-act  in  the  bill  with 
a  general  denial,  and  the  complainant  is  put  to  his  pioof  to  estab- 
lish it,*  he  must  show  a  written  contract ;  and,  if  he  does  not,  the 
evidence  to  establish  the  issue  will  be  adjudged  incompetent" 

None  of  the  cases  referred  to  by  the  learned  counsel  for  the 
plaintiff  in  express  terms  controvert  the  law  as  laid  down  in  the 
case  last  cited.  •  On  the  contrary,  all  seems  to  admit  that,  if  the 
objectionable  matter  in  the  complaint  is  denied  by  the  answer, 
and  the  defendant  objects  to  parol  proof  tending  to  establish  the 
allegations  of  the  complaint,  he  may,  in  that-wtyr,  defend  himself 
from  the  illegal  contract  under  the  statute  of  frauda  The  reason 
of  that  rule  seems  auite  obvious.  While  it  is  true  that  the  con- 
tracts required  by  the  statute  of  frauds  to  be  in  writing  are  held 
to  be  neitner  immoral  nor  improper  in  themselves,  yet  the  statute 
declares  them  void;  and,  applying  the  legal  maxim  that  **void 
contracts  are  as  no  contracts,"  the  defendant,  by  a  general  denial 
of  the  existence  of  such  a  contract,  forces  the  plaintiff  to  prove  a 
contract  in  writing,  or  leave  himself  without  the  proof  of  any  legal 
contract  Under  such  circumstances,  as  was  said  in  Barris  v. 
Knickerbachery' supra  : 

"  If  he  failed  to  prove  a  written  contract,  the  evidence  to  estab- 
lish,the  issue  on  his  part  will  be  adjudged  incompetfent" 

If  these  views  are  correct,  then  the  admission  of  parol  testimony 
of  this  contract  was  error,  and  the  plaintiffs  have  failed  by  any 
competent  evidence  to  establish  the  liability  of  the  defendant,  if 
it  shall  be  found  that  the  contract  under  consideration  is  one  in 
violation  of  the  provisions  of  the  statute  of  frauda 

This  brings  us  to  the  consideration  of  the  question :  Was  the 
contract,  as  proved,  a  promise  by  the  defendant  by  parol  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  the  Mutual  Benefit 
Ice  Company,  the  maker  of  the  notes?  Since  the  enactment  of 
the  statute  of  frauds,  the  question  as  to  what  cases  do  or  do  not 
come  within  its  provision  has  been  the  subject  of  elaborate  discus- 
sion in  the  various  courts  of  this  state  as  well  as  in  England.  The 
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side  lights  thrown  upon  this  question  by  the  numerous  decisions  , 
along  tlie  line  of  juaicial  investigation  have,  from  time  to  time, 
discussed  the  meaning,  force,  and  effect  of  this  statute,  until  its 
real  interpretation  must  now  be  gathered  from  the  recent  decisions 
of  the  highest  court  in  this  state,  giving  construction  and  effect  to 
this  statute.  It  will  be  unprofitable  here  to  undertake  to  enumer- 
ate or  repeat  the  numerous  decisions  made  upon  this  subject;  and 
if  we  can  apply  the  result  of  the  decisions,  as  they  are  focused  in 
the  most  modern  announcements  by  the  court  of  appeals,  to  the 
facts  of  this  case,  we  will  accornplssh  all  that  is  profitable  in  its 
examination.  This  subject  received  an  exhaustive  examination 
in  the  opinion  of  the  court  as  pronounced  by  Finch,  J.,  in  White  v. 
Rintoul,  108  N.  Y.  222;  13  St.  Eep.  495;  and,  after  examining 
the  cases  of  Leonard  v.  Vredenburg,  8  Johns.  29 ;  Mallory  v.  Gilletty 
21  N.  Y.  412 ;  Brown  v.  Weber,  38  N.  Y.  187 ;  and  Ackky  v.  Par- 
inenter,  98  N.  Y.  425, — and  comparing  the  decisions  in  eacli  of 
these  leading  cases,  respectively,  with  the  others,  and  discussing 
the  modifications  of  the  rules  applicable  to  this  statement  that  were 
made  from  time  to  time  in  each  of  these  cases  as  compared  with 
the  cases  preceding  it,  he  sums  up  his  conclusion  in  the  following 
language: 

*'  These  four  cases  advancing  by  three  distinct  stages  in  a  com- 
mon direction  have  ended  in  estaolishing  a  doctrine  m  the  courts 
of  this  state  which  may  be  stated  with  approximate  accuracy 
thus :  That  whe^e  the  primary  debt  subsists,  and  was  antecedently 
contracted,  the  promise  to  pay  it  is  original  when  it  is  founded  in 
a  new  consideration,  moving  to  the  promisor,  and  beneficial  to 
him,  and  such  that  the  promisor  thereby  comes  under  an  inde- 
pendent duty  of  payment  irrespective  of  the  liability  of  the  prin- 
cipal debtor." 

Applying  that  rule  to  the  case  at  bar,  does  the  alleged  agree- 
ment of  the  defendant  take  the  case  out  of  the  operation  of  the 
statute?  Comparing  the  case  at  bar  in  its  leading  features  with 
the  case  under  discussion  by  Judge  Finch,  and  applying  the  rule 
laid  down  by  him  and  the  result  reached  by  him  in  that  case  to 
the  case  at  bar,  the  answer  to  the  above  question,  it  seems  to  us, 
must  be  in  the  negative.  It  is  undisputed  in  this  case  that  the 
indebtedness  sought  to  be  recovered  was  the  prior  indebtedness 
of  the  Mutual  Benefit  Ice  Company,  and  not  of  this  defendant  as 
an  individual.  The  indebtedness,  by  the  making  of  the  notes  in 
question  by  the  ice  company,  continued  to  exist  against  that  com- 
pany as  its  indebtedness.  There  was  no  such  valuable  considera- 
tion moving  to  this  defendant  in  the  alleged  agreement  as  to  place 
him  under  an  independent  duty  of  payment,  irrespective  of  the 
liability  of  the  principal  debtor.  It  is  true  that  it  was  held  in 
Watson  v.  BandaU,  20  Wend.  201 : 

"That  an  agreement  to  forbear  to  sue  a  debtor  is  a  good  con- 
sideration for  a  promise  of  a  third  person  to  pay  the  debt,  but,  to 
render  the  promise  obligatory,  it  must  be  in  writing." 

That  rule  does  not  seem  to  have  been  abrogated  by  the  rule 
laid  down  in  White  v.  Rintoul^  supra;  and  if  we  are  to  look  for  a 
St.  Rep.,  Vol.  LXX.        72 
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j>ufficient  consideration  to  the  promisor  to  take  the  case  out  of  the 
statute,  and  make  the  debt  on  which  this  action  is  brought  his 
debt,  we  find  that  no  sufficient  consideration  of  benefit  to  him  ex- 
ists in  this  case,  when  compared  with  the  consideration  which 
seems  to  exist,  moving  to  the  promisor,  in  the  case  of  White  v. 
Jiinioul  In  that  case  the  defendant,  who  was  sought  to  be 
charged  upon  a  parol  promise,  wjis  the  father  of  one  of  the  mem- 
bers of  the  firm  owing  the  original  debt,  and  was  himself  a  credi- 
tor to  a  large  amount  of  that  firm.  •  He  was  asked  by  the  plaintiflf 
in  that  action  to  indorse  the  note  of  the  firm  to  secure  its  indebted- 
ness to  the  plaintiflE.  This  he  declined  to  do.  The  firm  notes 
were  held  by  the  plaintiff,  and  just  before  maturity  the  defendant 
stated  to  plaintiff  '*that  the  only  and  best  way  would  be  to  give 
the  firm  time;  that  it  was  late  in  the  season,  and  that  by  wailing 
until  next  summer  they  could  sell  their  beer,  and  that  he  would 
pay  the  plaintiff  for  tlie  two  notea"  The  plaintiff  claims  that 
pursuant  to  that  request  he  waited,  relying  upon  that  promise, 
which  he  insisted  was  upon  a  consideration  of  benefit  to  the  de- 
fendant, not  only  in  the  way  of  favor  to  his  son,  but  to  furnish 
him  a  better  opporiunity  to  collect  the  $5,000  the  firm  owed  him 
which  he  stated  in  the  conversation  he  might  lose. 

But  the  court,  in  passing  upon  that  question,  held  that  that  was 
not  a  sufficient  consideration,  within  the  rule  established,  to  take 
the  case  out  of  the  statute,  and  tliat  the  promise  came  clearly 
within  the  meaning  of  a  collateral  promise  to  answer  for  the  debt 
of  another,  and  was  void  In  the  case  at  bar  it  is  urged  that  the 
fact  that  .the  defendant  was  a  stockholder  in  the  company,  and 
tiierefore  interested  in  having  favors  extended  to  the  company, 
furnished  a  sufficient  consideration  to  uphold  his  promise  as  an 
original  agreement  to  pay  the  debt,  and  therefore  made  him  prim- 
arily liable  for  its  paymeut,  and  took  the  case  out  of  the  opera- 
tion of  the  statute. 

It  has  been  frequently  held  that  the  relation  of  a  stockholder  to  a 
company  does  not  constitute  him  a  party  in  interest,  even  to  such 
an  extent  as  to  disqualify  him,  under  section  829  of  the  Code, 
from  being  a  witness  against  the  representative  of  a  deceased  per- 
son as  to  a  personal  transaction  between  the  stockholder  and  such 
deceased  person.  There  was,  therefore,  no  such  direct  interest  mov- 
ing to  the  defendant  as  a  stockholder  of  the  company  as  would 
uphold  a  promise  by  him  to  pay  the  debts  of  the  company,  and 
we  can  see  no  sufficient  consideration  moving  to  the  defendant  in 
his  transaction  with  the  plaintiffs  to  take  the  case  out  of  the  stat- 
ute, and  charge  him  with  payment  of  these  notes,  irrespective  of 
the  liability  of  the  debtor. 

But  it  is  urged  that  the  note  upon  its  face  charged  the  defend- 
ant with  a  liability  as  a  ntaker,  and  that  the  word  "President," 
suffixed  to  his  name,  is  dimply  a  description  of  the  person,  and 
not  of  the  character  of  his  liability,  and  we  are.  referred  to  cases 
to  supf)ort  that  contention.  But  this  contention  does  not  seem  to 
be  justified  either  from  the  acts  of  the  parties  as  proved  contemp- 
oraneous! v  with  the  making  of  the  note,  or  from  the  allegations  of 
the  complaint     His  liability  under  the  complaint  clearly  arises, 
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if  at  all,  out  of  his  oontemporaueous  parol  agreement,  aad  not 
from  the  note  itself. 

The  ninth  paragraph  of  the  complaint  charges:  "That  on  or 
about  the  2d  of  September,  1890,  the.  defendant,  John  Mulford, 
as  president  of  said  company,  for  value,  received,  made,  executed, 
ana  delivered  to  the  plaintiffs  two  certain  promissory  notes,  of 
which  the  following  is  a  copy." 

The  notes,  therefore,  were  notes  of  the  company,  and  as  be- 
tween the  original  parties  thereto  in  this  case  must  be  held  as  the 
notes  of  the  corporation,  and  not  as  of  the  individual  who  signed 
them  as  president 

For  the  various  reasons  above  stated,  we  are  of  the  opinion  that 
the  plaintiff  failed  in  establishing  a  liability  against  the  defend- 
ant personally,  and  that  the  court,  on  the  motion  of  the  defendant 
should  have  dismissed  plaintiffs'  complaint 

Judgment  must  be  reversed,  and  a  new  trial  ordered ;  costs  to 
abide  the  event 

Joseph  Loapbb,  Prff,  v.  Brooklyn  Heights  Railroad  Com- 
pany, Deft 

{Bupreme  Oourt,  Kings  Special  Term,  Filed  January,  1896.) 

1.  Btbbbt  railway— Running  of  cars, 

A  street  railway  company  may  not  stop  its  cars  for  one  hour,  much  less 
one  weftk  or  one  year  to  thereby  beat  the  price  or  conditions  of  labor  down 
to  the  price  or  condition  which  it  ofiFers. 

8.  Sam£ — Mandamus. 

In  such  case,  a  writ  of  mandamus  may  be  allowed  to. compel  the  corpora- 
tion to  perform  its  corporate  duties. 

8.  Samb — Arrangements. 

Where  it  is  admitted  that  the  company  is  not  fully  operating  its  lines  of 
road,  it  is  the  duty  of  the  court  to  allow  a  writ  of  ^naiidamus,  either  in  its 
peremptory  or  alternative  form,  unless  a  sufficient  answer  has  been  made 
in  law. 

4.  Same. 

Pending  the  question  of  hours  and  of  w^es  between  the  company  and 
its  employes,  the  company  has  no  right  to  stop  its  cars,  while  it  is  gradu- 
ally gelling  other  men. 

5.  Same— Answer. 

Where  the  answer  to  an  application  for  a  writ  of  mandamus  raises  an  is- 
sue of  fact,  an  alternative,  but  not  a  peremptory,  writ  may  be  granted, 
leaving  such  issue  for  trial. 

6.  Same — Number  op  cars. 

The  number  of  cars  or  trains,  which  a  railroad  shall  run,  is  left  to  the 
discretion  of  its  directors,  subject  to  review  by  the  courts  upon  an  applica- 
tion for  a  wilt  of  mandamus  to  make  it  run  more  if  the  public  con- 
venience requires  it. 

Application  for  a  writ  of  mandamus  to  compel  the  railway 
company  t^)  run  its  cai-s. 

if,  L.  Towns  and  Delos  McGurdy^  for  application;  Thomas  E, 
Moore  and  JiUien   T.   Davies,  opposed. 

Gaynob.  J. — It  is  my  duty  to  declare  the  law  of  this  case.  This 
railroad  corporation  is  not  in  the  position  of  a  mere  private  in- 
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dividual  or  company  carrying  on  business  of  private  gain  and  free 
to  suspend  business  teraporsn-ily  or  permanently  at  pleasure.     On 
the  contrary,  it  has  a  dual  relation, — a  public  relation  to  the  people 
of  the  state,  and  a  private  one  to  its  stockholders.     It  must  not 
be  forgotten  here,  though  it  may  seem  to  be  growing  dim,  if  not 
wholly  forgotten  elsewhere,  that  in  its  chief  aspect  it  is  a  public 
corporation,  having  duties  to  perform  to  the  public  which  tran- 
scend any  obligation  which  in  its  private  aspect  it  owes  to  its 
stockholders.     It  has  received  franchises  of  great  value  from  the 
state,  and  had  conferred  upon  it  the  state's  transcendent  power  of 
eminent  domain.     In  return  it  took  upon  itself  the  performance 
of  public  duties  and  functions,  in  the  performance  of  which  it  is, 
in  law  and  in  fact,  not  an  independent  individual  or  entity,  but 
the  accountable  agent  of  the  stale.     Though  these  principles  are 
^old,  and  inherent  in  the  idea  of  the  sovereignty  of  the  people,  it 
\vouhl  seem  that  in  the  recent  rapid  growth  of  corporate  power, 
and  of  the  tendency  to  use  public  franchises  for  the  aggrandize- 
ment of  individuals  first,  ana  for  the  service  and  benefit  of  the 
public  second,  they  have  come  to  be  somewhat  overlooked,  and 
need  to  be  restated.     They  have  often  been  declared  by  the  high- 
est courts  of  this  state  and  the  supreme  court  of   the  United 
States.      Okott  v.  Supervisors,  16  Wall.   687,   694;  Bhodgood  v. 
Railroad  Co:,  18  Wend.  9 ;  People  v.  New  York  Cent  <b  K  R  R 
R,  Co,^  28  Hun,  543.     The  duty  of  the  cornpany  now  before  the 
court  is  to  carry  passengers  through  certain  streets  of  Brooklyn, 
and  to  furnish,  man,  and  run  cars  enough  to  fully  accommodate 
the  public     It  may  not  lawfully  cease  to  perform  that  duty  for 
even  one  hour.     The  directors  of  a  private  business  company 
may,  actuated   by  private  greed  or  motives  of  private  gain,  stop 
business,  and   refuse  to  employ  labor  at  all,  unless  labor  corae 
down  to  their  conditions,  however  distressing;  for  such  are  the 
existing  legal,  industrial  and  social  conditions.     But  the  directors 
of  a  railroad  corporation   may  not  do   the  like.     They  are  not 
merely  accountable  to  stockholdera     They  are  accountable  to  the 
public  first,  and  to  their  stockholders  second.     They  have  duties 
to  the  public  to  perform,  and  they  must  perform  them.     If  they 
cannot  get  labor  to  perform  such  duties  at  what  they  oflEer  to  pay, 
then  they  must^  pay  more,  and  its  much  as  is  necessary  to  get  it 
Likewise,  if  the  conditions  in  respect  of  hours  or  otherwise  which 
they  impose  repel  labor,  they  must  adopt  more  lenient  or  just 
conditions.     They  may  not  stop  their  cars  for  one  hour,  much  less 
one  week  or  one  year,  to  thereby  beat  or  coerce  the  price  or  con- 
ditions of  labor  down  to  the  price  or  conditions  they  offer.    For 
them  to  do  so  would  be  a  clefiance  of  law  and  of  government, 
which,  becoming  general,  would  inevitably,  by  force  of  example, 
lead  to  general  disquiet,  to  the  disintegration  of  the  social -order, 
and  even  the  downfall  of  government  itself*     Experience  shows 
the  wivsdom  of  our  fathers  in  retaining  at  least  some  control  of 
corporations  to  which  are  given  public  franchises  for  the  perform- 
ance of  public  duties.     I  shall  quote  from  a  cnse  decided  upon 
jippeal  by  the  supreme  court  of  this  state  in  1888,  after  mature' 
deliberation,  and  which  is  an  authority  I  am  bound  to  follow,  even 
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though  I  were  not  of  the  same  view,  and  which,  I  need  scarcely 
say,  the  corporation  now  before  this  court  is  bound  to  acquiesce 
in,  and  which  I  doubt  not  it  will  immediately  acquiesce  in,  for 
example's  sake,  if  for  no  other  reason.  That  case  arose  out  of  the 
failure  of  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany to  receive  and  forward  freight  as  a  common  carrier.  The 
language  of  the  court  is  as  follows : 

"According  to  the  statements  of  the  case,  a  body  of  laborers, 
acting  in  concert,  fixed  a  price  for  their  labor,  and  refused  to  work 
at  a  less  prica  The  respondents  (tlie  railroad  company)  fixed  a 
price  for  the  same  work,  and  refused  to  pay  more.  In  doing  this 
neither  did  an  act  violative  of  any  law,  or  subjecting  either  to 
any  penalty.  The  respondents  had  a  lawful  right  to  take  their 
ground  in  respect  of  the  price  to  be  paid,  and  adhere  to  it,  if  they 
chose ;  but  if  the  consequence  of  doing  s^)  were  an  inability  to 
exercise  their  corporate  franchises,  to  the  great  injury  of  the  pub- 
lic, they  (the  railroad  company)  cannot  be  heard  to  assert  that 
such  consequence  must  be  shouldered  and  borne  by  an  innocent 
public,  who  neither  directly  nor  indirectly  participated  in  their 
causes."  People  v.  New  York  Gent  <k  K  R  R  R  Co.,  28  Hun, 
643. 

The  court  in  that  case  allowed  a  tvrit  of  mandamus  to  compel 
the  corporation  to  do  its  corporate  duties. 

That  a  private  citizen  has  sufficient  standing  to  make  this  ap- 
plication, which  could  unquestionably  be  maae  bv  the  attorney- 
general  of  the  state,  has  heretofore  been  twice  decided  by  this 
court,  and  I  must  accept  it  as  law.  And,  it  being  admittedf  that 
the  company  is  not  fully  operating  its  lines  of  road,  it  follows  that 
it  is  my  duty  to  allow  the  writ  prayed  for,  either  in  its  peremptory 
or  alternative  form,  unless  a  sufficient  answer  has  been  made  in 
law.  I  do  not  think  the  answer  of  the  company  is  sufficient  to 
prevent  a  writ  from  being  issued.  The  claim  of  violence  amount- 
ing to  a  prevention  is  not  legally  made  out.  Instances  of  violence, 
generally  by  others  than  the  former  employes  of  the  company,  are 
shown,  but  it  is  also  shown  that  not  only  the  police  force  of  the 
city,  but  also  over  7,000  soldiers,  are  preserving  order;  and  I 
cannot  believe  that  this  company  is  not  protected  in  its  rights,  nor 
<lo  I  think  any  question  of  fact  is  fairly  raised  on  that  head.  Be- 
sides, the  persistence  of  the  company  in  failing  to  run  its  cars 
except  as  it  may  gradually  get  employes  to  accept  its  terms,  being 
in  itself  unlawful,  as  I  have  shown,  must  necessarily,  by  its  hud 
example,  tend  to  public  disquiet,  if  not  to  some  disorder.  In  re- 
spect of  the  question  of  hours  and  of  wages  between  the  company 
and  its  employes,  its  duty  was  to  have  gone  on,  and  now  is  to  go 
on,  with  its  full  complement  of  employes,  having  the  right  grad- 
ually and  from  day  to  day  to  supersede  its  employes  if  it  can,  by 
new  employes  who  will  work  on  its  terms,  or  to  supei*sede  them 
all  at  once  when  it  has  obtained  a  sufficient  number  of  new  em- 
ployes for  that  purpose;  but  in  such  a  controvei-fey  it  has  not  the 
right  to  stop  its  cars  while  it  is  thus  gradually  getting  other  men. 
If  the  people  of  the  state  were  running  these  roads,  they  would 
not  thus  incommode  and  damage  themselves,  and  it  must  not  be 
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forgotten   that  this  corporation  is  intrusted  with  the  running  of 
these  roads  as  the  servant  of  the  people  of  the  state. 

It  therefore  only  remains  for  me  to  determine  the  form  of  the 
writ, — whether  it  shall  be  peremptory  or  alternativa  In  one  as- 
pect of  the  case,  there  seems  to  be  an  issue-of  fact  presented ;  and, 
if  such  an  issue  be  presented,  the  law  does  not  permit  me  to  de- 
cide it  and  allow  a  peremptory  writ,  but  requires  me  to  allow  an 
alternative  writ,  which  has  the  effect  of  reserving  such  issse  of 
fact  to  be  tried  by  a  jury,  or  by  the  court,  if  so  agreed  upon.  At 
one  place  in  its  answer  the  company  avers  that  a  reason  why  its 
employes  would  not  continue  working  for  it  was  "  that  it  refused 
to  run  its  cars  as  required  by  said  employes,  in  respect  to  the  fre- 
quency with  which  cars  should  be  run,  and  the  number  of  cars  to 
be  run."  The  number  of  cars  or  trains  which  a  railroad  shall  run 
is  left  to  the  sound  discretion  of  its  directors,  subject  to  review  by 
the  courts  upon  an  application  for  a  writ  of  mandamus  to  make 
them  run  more  if  the  public  convenience  require  it.  Its  employes 
may  not  assume  to  determine  the  number  of  cars  to  be  run.  If, 
Ijowever,  this  allegation  in  the  answer  refers  to  the  controversy  in 
respect  of  what  are  called  "  trippers,"  then  it  has  no  force,  for  that 
controversy  is,  in  its  essence,  one  in  respect  of  houra  and  wage& 
Alternative  writ  is  granted.' 


Joseph  Loader,  Pl'ff,  v.   Atlantic  Avenxxe  Eailboad  Com- 
pany, Deft 

(Supreme  Court,  Kings  Special  Term,  Filed  Jantutry,  189S.) 

1.  8TRBBT  CAR  COMPANY— FAILURE  TO  RUN  CARS — ^EZCUSB. 

Where  it  does  not  appear  tht^t  the  civil  authorities  have  fafled  to  protect 
the  companv  fully  in  its  efforts  to  operate  its  road,  the  company  cannot 
excuse  a  railure  to  run  its  cars  on  the  ground  that  it  has  been  prevented 
by  violence  from  so  doing. 

2.  Same — Employes. 

'  The  fact  that  the  company  cannot  get  employes  to  accept  its  terms, 
gives  it  no  right  to  stop  running  its  cars. 

8.  Mandamus— Answer— Alternative  wrft. 

Under  section  2070  of  the  Code,  an  alternative  writ  only  can  be  mnted 
in  the  first  instance,  where  the  answer  to  the  application  raises  an  fosue  of 
fact. 

Application  for  a  writ  of  mandamiis  to  compel  the  railroad 
company  to  run  its  cars. 

M.  L,  Towns  and  Debs  McCardy,  for  application;  Thomas  R 
Moore  and  Julien  T.  Davies^  opposed. 

Gaynor,  J. — To  deny  this  application,  T  would  have  to  decide 
that  this  company  is  prevented  by  violence  from  operating  its 
roads  ;  but  that  I  cannot  find,  upon  the  papera  before  me.  I  d«» 
not  find  that  the  city  and  the  state  have  failed  to  fully  protect  its 
power  house,  its  stations,  its  roads,  and  the  cars  it  has  offered  to 
ruiu  I  do  not  find  that  the  government  has  failed  at  all  in  its  oh- 
ligation  of  protection.     The  answer  to  the  statement  that  there 
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have  been  instances  of  violence  is  that  they  were  swiftly  sup- 
pressed. I  cannot  acquiesce,  or  even  seem  to  acquiesce,  in  state- 
ments which  have  made  it  appear  that  mob  riot  has  ruled  in 
Brooklyn,  and  which  have  not  only  given  a  law-abiding  com- 
munity a  bad  name,  but,  by  exciting  fear  in  many,  must  have 
done  incalculable  damage  to  business  interesta  To  try  to  forcibly 

f)revent  the  company  from  doing  its  public  duties  would  be  law- 
essness;  while,  on  the  other  hand,  for  the  company  to  ^top  run- 
ning cars  to  beat  down  the  price  or  lawful  conditions  of  labor 
would  be  lawlessness  of  a  much  more  dangerous  and  far-reaching 
character.  The  company's  public  duty  is  to  run  its  cars,  and  it 
may  not  lawfully  cease  to  do  so  on  the  ground  that  it  cannot  get 
men  to  work  at  the  price  or  conditions  it  offers.  The  law  requires 
it  to  continue  to  run  its  cars  to  the  full  accommodation  of  the 
pnblic,  leaving  it  free  to  supersede  its  men  from  day  to  day  by 
men  who  are  willing  to  work  on  its  terms,  or  to  supersede  them 
all  at  once  when  it  has  obtained  men  enough  to  enable  it  to  do 
so.  In  all  lawful  conduct  the  company  is  entitled  to  the  full  pro- 
tection of  government,  but  it  is  not  entitled  to  such  protection  to 
>aid  it  in  lawlessness.  The  relation  between  it  and  government  is 
reciprocal.  Performance  of  duty,  on  the  one  side,  and  protection, 
on  tne  other,  go  hand  in  hand.  But  the  company,  by  its  answer, 
having  raised  issues  of  fact,  the  law  requires  that  an  alternative, 
instead  of  a  peremptory,  writ  be  issued,  so  that  there  may  be  a 
jury  trial.  Code  Civ.  Proc.  §  2070.  This  court  cannot  change  the 
law,  but  must  obey  it,  whether  it  be  obeyed  elsewhere  or  not  If 
it  be  a  defect  in  the  law  that  the  time  for  the  trial  of  such  issues 
may  not  be  shortened  by  the  court,  the  suggestion  is  one  to  be 
made  to  the  legislature,  not  to  the  court     Let  the  writ  issua 


Nathan  Fbrnbaoher,  Resp't,  v.  Theodore  Roosevelt  et  ai, 
as  Board  of  Police  Commissioners,  etc.,  App'lts. 

(Supreme  Oburt,  General  Tenn,  First  Department,  Filed  November  16,  2896.) 

1.  Bjlbctions— Ballots— Party  emblem. 

Where  the  conventioD  of  a  party  has  been  regularly  called,  has  made  its 
nominations  and  has  sent  its  certificate  to  the  secretary  of  state  containing  tlie 
emblem  of  that  party,  that  device  controls  and  must  head  the  nominations 
of  that  party. 

8.  Same. 

An  independent  party  may  nominate  the  same  individuals,  but  it  must 
nominate  them  as  an  independenl  party,  place  them  under  its  device,  and 
list  them  under  its  ticket. 

8.  Same 

Where  the  secretary  of  state  has  certified  the  nominations  in  the  order  in 
which  they  have  been  received  by  him,  and  in  which  they  are  entitled,  by 
the  proTisions  o^  the  law  to  be  put  npon  the  ballot,  the  police  commission- 
ers oaimot  ignore  that  certificate. 

4.  Bams. 

The  state  party  can  bav«  but  one  emblem,  aiid  that  so  far  as  the  candi- 
dates of  the  state  pnrty  are  concerned,  that  emblem  is  controlling  upon  all 
the  local  factions  within  the  party. 
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5.  Same. 

The  ticket  of  eacli  party  for  state  officers  must  be  in  a  single  colomQ 
and  lieaded  by  such  party's  chosen  emblem. 

6.  Same— Objection  to  ballots. 

Section  65  of  tlie  election  law,  which  provides  that  a  written  objectioQ 
to  aoy  certificate  of  nomination  may  be  filed  in  three  days  after  the  filing 
of  such  certificate,  is  not  exclusive. 

7.  Samb. 

Section  56  of  said  act  ^ves  the  proper  courts  summary  jurisdiction,  od 
the  complaint  of  any  citizen,  to  review  the  acts  of  the  officer  responsible 
for  the  printing  of  the  ballots. 

Appeal  from  an  order,  enjoining  the  police  commissioners  of 
the  state  of  New  York  from  printing  names  of  candidates  for  state 
offices  in  any  column  upon  the  official  ballot  under  the  name  or 
emblem  of  .the  "  New  York  State  Democracy." 

The  opinion  of  Mr.  Justice  Beach  on  granting  the  injunction 
is  as  follows :  •  . 

The  objections  to  plaintiff's  standing  in  court  and  the  mode  of 
procedure  are  not  well  taken.  The  law  of  1895  (section  66)  pro- 
vides that  *;  any  question  arising  with  reference  to  any  device  or 
to  the  political  party  or  otber  name  designated  in  any  certificate 
of  nomination  filed  pursuant  to  the  provisions  of  this  section  or  of 
section  57  of  this  act  with  reference  to  the  construction,  validity, 
or  legality  of  any  such  certificate,  shall  be  determined  in  the  first 
instance  by  the  officer  with  whom  such  certificate  is  filed.  *  *  * 
The  supreme  court,  or  any  justice  thereof,  within  the  judicial  dis- 
trict, or  any  county  judge  within  his  county,  shall  have  summary 
jurisdiction  upon  complaint  of  any  citizen  to  review  the  determi- 
nation and  acts  of  such  officer,  and  to  make  such  onler  in  the 
premises  as  justice  may  require."  The  general  terms  and  wide 
scope  of  this  provision  remove  the  proceeding  outside  the  rules  of 
pleading  and  practice  contained  in  the  Code  of  Civil  Procedure 
regulating  actions  and  civil  proceedings.  The  conclusion  of  the 
court  or  judge  is  here  made  known  by  an  order,  not  judgment  or 
decree,  indicating  that  the  legislature  recognized  the  need  for  a 
simple  and  prompt  remedy  for  alleged  violations  of  the  election 
law.  .To  conform  with  this  enactment,  the  moving  party,  a  citi- 
zen, has  presented  to  the  court  his  complaint  in  the  lorm  of  peti- 
tion, claiming  the  action  of  the  board  of  police  com  mission  era  to 
have  been  illegal,  as  evidenced  by  the  resolution  of  said  board 
passed  October  16th  inst.  This  resoluion  directs  the  emblem  or 
device  of  the  New  York  State  Democracy  to  be  placed  at  the 
head  of  a  colurrwi  on  the  ballot,  such  column  to  contain  the  names 
of  candidates  for  state  offices  nominated  by  the  Democratic  state 
convention,  folh^wed  by  the  local  ticket  of  the  State  Democi*acy. 
This  action  or  decision  relates  both  to  a  device  and  to  the  certifi- 
cate of  local  nominations  made  by  the  State  Democracy,  and  filed 
with  the  board  of  police  commissioners,  which  certificate  alone 
can  serve  as  a  foundation  for  their  resolution.  Section  65  of  the 
act,  providing  for  objections  to  certificates  of  nomination,  is  not 
restrictive  of  section  55  relating  to  the  "construction,  validity  or 
legality  *'  of  any  certificate  of  nomination  filed,  but  adds  thereto, 
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by  providing  that  "written  objections'*  may  be  filed^  and  indicates 
the  course  of  procedure  thereon.  But  whether  the  board  of  police 
commissioners  render  a  decision  upon  written  objcctiona,  or,  in 
their  absence,  upon  any  question  within  the  scope  of  section  56, 
their  action  may  be  reviewed.  The  sections  are  neither  consistent 
nor  exclusive  ;  the  latter  (section  65)  relates  to  written  objections 
and  procedure  when  they  are  filed,  and  before  decision  has  been 
rendered,  while  the  former  (section  56)  gives  tiie  right  to  seek:  a 
review  of  their  decision  after  rendition  to  any  citizen  upon  appli- 
<;ation  to  a  court  or  judge. 

The  plaintiff  states  a  complaint  in  his  petition  proper  for  pre- 
sentation, and  the  method  chosen  is  unoojectionabla  The  main 
question  set  forth,  briefly  stated,  is  whether  or  not  the  board  of 
police  commissioners  legally  allotted  by  its  resolution  to  the  State 
Democracy  a  column  on  the  ballot  with  its  emblem,  the  column  to 
include  names  of  candidates  for  state  offices,  or,  as  d^igaated  in 
the  act,  candidates  to  be  voted  for  by  the  electors  of  tiie  entire 
«tate.  The  question  relates  practically  to  the  ballot  and  use 
thereon  of  the  emblem  or  device  in  connection  with  state  candi- 
dates. It  is  to  be  decided  from  the  enactment  of  1895,  which,  in 
the  wisdom  of  the  legislature,  has  provided  a  new  form  of  single 
ballot,  with  specific  provisions  regulating  its  form  and  contents 
differing  widely  from  prior  statutes  upon  the  subject  Existent 
decisions  of  the  coiirts  give  no  guidance  to  a  correct  conclusion, 
except  those  bearing  upon  statutory  construction.  The  present 
law  enacts  by  mandatory  sections  rules  applicable  to  state  and 
local  nominations.  For  state  officers  candidates  must  be  nominated 
in  one  of  two  ways:  First,  by  state  convention  :  second,  by  nom* 
inating  certificate  bearing  the  names  of  3,000  elaitora  The  re- 
fiults  of  state  conventions,  officially  attested,  and  certificates  of 
nomination,  within  specified  periods,  must  be  filed  in  the  office  of 
the  secretary  of  state,  and  in  each  instance  must  specify  a  device 
or  emblem.  By  section  60  this  official,  upon  expiration  of  the 
time  for  filing  certificates  of  nomination,  shall  certify  to  the  board 
of  police  commissioners  the  name,  residence,  and  place  of  busi- 
ness, if  any,  of  each  candidate  nominated  in  any  certificate  so 
filed  for  wnom  the  voters  may  vote,  the  title  of  the  office  for  wliicb 
he  is  nominated,  the  party  or  other  political  name  specifietl  in 
such  certificate,  and  the  emblem  or  device  chosen  to  represent  and 
<listinguish  the  candidates  of  the  political  party  or  independent 
body  making  such  nominations.  By  section  8i  it  is  further  pro- 
vided that  the  tickets  or  lists  of  candidates  of  the  various  parties 
shall  pe  printed  in  parallel  columns,  headed  by  the  chosen  device 
and  party  name  or  other  designation,  in  such  order  as  the  secre- 
tary of  state  shall  direct  It  is  concluded  from  these  provisions 
that  the  plain  intent  of  the  legislature,  as  to  notninations  and  em- 
blems for  state  candidates,  was  to  restrict  the  contents  of  the 
ballot  to  those  candidates  whose  names  had  been  lawfully  filed  in 
the  secretary  of  state's  office,  and  by  him  certitied  to  local  offi- 
cials, together  with  the  emblems.  This  intention  was  wise,  pre- 
vent! nej  confusion  and  doubt  relative  to  nominations  and  embleiOi^ 
St.  .Rep., Vol.  LXX.         73 
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for  state  tickets.  Were  it  otherwise,  local  conventions,  bj  adopt- 
ing a  state  ticket  without  its  legal  emblem,  could  umluply  the 
ballot  columns  for  an  indefinite  extent,  tending  to  misleaa  the 
elector  and  nullify  the  legislative  effort  for  simplicity  of  ballot  and 
consequent  intelligent  exercise  of  the  voting  franchise. 

It  appears  in  this  proceeding  that  the  secretai^  of  state,  in 
obedience  to  law,  has  dul^  certified  the  named  of  state  candidates 
and  the  emblems  as  filed  m  his  office,  together  with  the  order  of 
position  on  the  ballot,  to  the  board  o^  police  ,  comraisfiionera  It 
also  appeSrs  that  thef  board,  in  contravention  and  disregard  <i.. 
this  certificate,  purposes  to  devote  a  column  in  part  to  state  can- 
didates and  emblem  adopted  by  a  local  convention  called,  on  be- 
half cf  the  State  Democracy,  to  name  candidates  for  local  offices, 
and  further  to  disturb  the  order  of  position  on  the  ballot  legally 
directed  by  the  secretary  of  state.  It  is  conceded  that  such  or- 
ganization has  not  held  a  state  convention,  and  has  not  filed  cer- 
tificate or  emblem  in  the  secretary  of  state's  office.  There  is  no 
authoritv,  either  expressed  or  implied,  to  be  found  in  the  statute 
giving  the  board  of  police  commissioners  the  right  or  semblance 
of  a  right  to  reverse,  affect,  nullify,  or  interfere  with  the  official 
action  of  the  secretary  or  state,  shown  by  his  certificata  It  is 
true  that  section  81,  prescribing  the  form  of  official  ballots,  has  no 

f)rovision  applicable  in  terras  to  local  nominations  by  factional 
ocal  conventions ;  but,  even  so,  the  omission  cannot  warrant  ^n 
assumption  of  power  by  the  board  of  police  commissioners  not 
given  by  statute,  and  subversive  gf  the  authorized  action  of  tbe 
secretary  of  stiate.  The  board  of  police  commissioners  have  acted 
erroneously  in  allowing  to  the  State  Democracy  the  use  of  an 
emblem  over  candidates  for  state  offices.  This  action,  in  my 
opinion,,  should  be  reversed,  and  the  local  candidates  of  that  or- 
ganization (irregular  by  the  judgment  of  party  authorities)  should 
be  placed  in  a  column,  under  their  embleni,  without  the  names  of 
candidates  for  state  offices  appearing  before  them.  The  prayer  of 
petitioner  is  granted.  An  oixler  may  be  settled  on  notice  of  one 
day. 

Francis  M.  Scott^  counsel  to  the  corporation,  and  Wallace  Mac- 
farlane,  oi  counsel  for  app'lts;  Asa  Bird  Gardiner,  David  Leven- 
iritt,  and  Henry  D.  Hotchkiss,  for  resp't 

Van  Brunt,  P.  J.  (orally) — Necessarily,  owing  to  the  brief 
time  that  we  have  had  for  the  consideration  of  the  question  which 
was  presented  on  the  argument  this  morning,  what  we  can  say  in 
reference  to  the  conclusion  at  which  we  have  arrived  must  b«  of 
a  somewhat  desultory  character,  and  we  can  only  briefly  outline 
the  views  to  which  we  have  all  come  upon  an  examination  of  the 
act  before  us.  There  seems  to  have  been  at  the  foundation  of 
this  legislation  a  scheme  that  there  should  be  some  intelligent 
action  upon  the  part  of  each  and  every  voter,  and  it  seems  to  have 
been  attempted  to  enable  such  voter  to  exercise  such  intelligent 
action  in  as  simple  a  manner  as  possible.  As  a  consequence,  the 
provision  of  the  law  was  that  there  should  be  spread  before  the 
voter  the  names  of  the  various  persons  for  whom  he  was  called 
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upon  to  vote.  He  was  to  be  allowed  to  vote  a  straight  party 
ticket,  he- was  to  be  allowed  to  vote  a  straight  independent  ticket, 
as  he  might  see  fit  And  it  would  seem  that  the  tendencies  of  the 
law  bad  oeen  .to  bring  that  possibility  within  the  reach  of  each 
individaal  voter,  and  that,  as  was  suggested  by  the  counsel  for  the 
appellants,  the  idea  of  devices  or  emblems  was  resorted  to  for  the 

{)urpose  of  enlibling  the  illiterate  voter  to  attain  that  end.  It  was 
or  the  protection  of  the  illiterate  voter  that  the  emblem  was  re- 
sorted  to,  and  enable  him  to  exercise  his  will,  as  far  as  he  might 
4)6  able  to  do,  to  voie  for  the  candidates  whom  be  might  select 
This  idea  is  also  evidenced  by  the  fact  that  there  is  a  provision  in 
the  act  which  limits  each  party  to  a  single  device.  The  provision 
in  regard  to  the  form  of  the  ballot  is : 

"  Every  ballot  intended  for  the  use  of  electors,  printed  in  ac- 
cordance with  the  provisions  of  this  act  shall  contain  a  Darty. 
device  for  each  party  represented  on  the  ticket  *  *  *  Inhere 
shall  be  provided  at  eacn  polling  place  at  each  election  but  one 
form  of  ballot  for  all  the  candidates  for  public  office  and  every 
ballot  shall  contaia  the  names  of  all  the  candidates  whose  nomina- 
tion for  any  office  specified  in  the  ballot  have  been  duly  made, 
and  not  withdrawn  m  accordance  herewith,  together  with  the  title 
of  the  office,  arranged  in  tickets  or  lists  under  the  respective  party 
or  political  or  other  designation  certified.  *  *  *  The  arrange- 
ment of  the  ballot  shall  in  general,  conform*  as  nearly  as  practica- 
ble to  the  plan  hereinafter  given.  The  tickets  or  lists  of  candi- 
dates of  the  various  parties  shall  be  printed  in  parallel  columns 
headed  by  the  chosen  devices,  and  the  party  name  or  other  de- 
signation in  such  order  as  the  secretary  of  state  may  direct,  pre- 
cedence however,  being  given  to  the  part^  which  polled  the  high- 
est number  of  votes  for  the  head  of  the  ticket  in  the  next  preced- 
ing general  election  *  *  *  The  number  of  such  columns 
shall  exceed  by  one  the  number  of  sets  of  candidates  to  be  voted 
for  at  the  polling  place  for  which  the  ballot  is  provided,  nominated 
hj  different  certincates  of  nomination,  except  as  otherwise  pro- 
vided in  this  section."    Section  81. 

Throughout  this  section  there  seems  to  be  a  recognition  of  the 
idea  that  there  should  be  a  single  column  for  a  single  party,  and  a 
single  device  at  the  head  of  that  column,  so  that  the  voter  who 
desires  to  vote  a  straight  ticket  may  vote  the  ticket  under  that 
column.  We  find  also,  when  we  come  to  the  provisions  of  the 
law  in  respect  to  the  filing  of  certificates  of  nomination,  the  same 
idea  to  prevail.  The  certificates  of  nomination  in  regard  to  state 
offices  shall  be  filed  with  the  secretery  of  state.  The  nominating 
authority  shall  file  with  the  secretary  of  state  an  emblem  which  is  to 
b6ad  the  ticket,  and,  if  such  an  emblem  is  not  filed,  then  the  sec- 
retary of  state  may  select  such  an  emblem ;  and  the  emblems  or 
devices  so  chosen,  when  filed  as  aforesaid,  shall  be  used  to  desig- 
nate and  distinguish  all  the  candidates  of  the  same  political  party 
or  independent  body.  There  would  seem  to  be,  there,  an  inten- 
tion upon  the  part  of  the  legislature  that  each  party  should  be 
represented  by  a  single  emblem.  That  being  the  condition  of  the 
law,  it  seems  necessarily  to  follow  that,  where  a  convention  of  a 
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party  has  been  regalarlj  called,  has  made  its  nominations,  has 
sent  its  certificate  to  the  secretary  of  state  containing  the  emblem 
of  that  party,  that  device  controls,  and  must  head  the  nominations 
of  that  party.  There  is  a  further  provision  of  the  statute  which 
authorizes  independent  nominations  to  be  made.  It  determines 
how  these  nominations  shall  be  made,  what  shall  be  done,  what 
shall  be  filed  with  the  secretary  of  state  of  such  nominations, 
what  the  secretary  of  state  shall  do  in  the  case  of  such  nomi- 
nation. But  these  nominations  are  designated  as  "  indepen- 
dent nominationa"  They  do  not  come  under  the  head  of  the  • 
regular  party  nomination,  whose  convention  has  chosen  the  device, 
under  which  the  nominations  of  that  convention  are  to  be  pre- 
sented to  the  people.  Undoubtedly,  an  independent  party  may 
nominate  the  same  individuals,  but  they  must  nominate  them  as 
an  independent  party,  place  them  under  their  device,  and  list  them 
under  their  ticket  Such  being  the  condition  of  the  law,  it  would 
seem  that  it  was  necessary,  in  order  for  any  independent  organiza- 
tion or  any  person  claiming  the  right  for  the  presentation  of  a 
state  ticket  upon  the  ballot  to  be  printed,  that  they  must  make  the 
nominations  in  a  manner  conformable  to  the  statute,  and  file  a 
certificate  with  the  secretary  of  state.  Then  the  secretary  of  state 
certifies  the  nomination  to  the  county  officers, — in  this  county,  the 
police  commissioners ;  in  other  counties,  the  county  clerk,  and 
from  them  the  county  officers  get  the  information  or  knowledge 
as  to  the  state  offices  which  have  been  put  in  nomination  by  the 
conventions  or  in  the  independent  manner  prescribed  by  the  stat- 
ute. In  the  case  at  bar,  this  procedure  has  not  been  followed  It 
appears  that  in  all  the  other  independent  nominations  they  have 
been  followed.  They  have  macte  their  nominations,  either  by 
convention  or  by  certificate,  and  filed  them  with  the  secretary  of 
state.  The  secretary  of  state  has  certified  these  nominations  to 
the  board  of  police  commissioners,  and  the  board  of  police  com- 
missioners get  their  knowledge  as  to  these  nominations  from  that 
certificate,  and  there  is  no  means  by  which  they  can  be  afforded 
any  legal  knowledge  whatever  as  to  those  nominations  except  from 
the  certificate  of  the  secretary  of  state. 

As  fkr  as  the  State  Democracy  are  concerned^  they  do  pot  seem 
to  have  made  any  nominations  for  state  officea  It  is  true,  they 
have  filed  a  certificate  with  the  board  of  police  commissioners  as 
to  their  local  nominations,  with  a  notice  that  they  have  indorsed 
certain  state  nominations.  But  they  have  not  made  any  nomina- 
tions in  the  manner  prescribed  by  the  statute,  or  filed  any  certifi- 
cate with  the  secretary  of  state.  Neither  has  the  secretary  of  state 
certified  to  the  board  of  police  commissioners  (from  whom  alone 
the  police  commissioners  can  get  knowledge  in  regard  to  any  state 
nominations)  as  to  the  fact  of  this  faction  having  made  any  nomi- 
nations for  state  officers  whatever.  That  brings  us  to  a  consider- 
ation of  the  question  in  regard  to  the  action  of  the  board  of  police 
commissioners  in  reference  to  the  form  of  the  ballot  The  statute 
provides  that,  as  nearly  as  practicable,  the  ballot  shall  be  printed 
in  the  form  designate!  by  the  secretary  of  state.  And  the  secre- 
tary of  state  has  certified  the  nominations  in  the  order  in  which 
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they  have  been  received  by  him,  and  in  which  they  were  entitled, 
by  the  provisions  of  the  law,  to  be  put  upon  the  ballot  The 
police  commissioners  have  ignored  that  certificate.  There  is  no 
practical  difficulty  in  the  way  of  having  one  column  here  and  one 
there,  but  they  have  absolutely  ignored  that  certificate,  and  have 
adopted  an  orier  of  their  own.  We  cannot  find  any  authority  in 
the  law  for  that  They  have  no  discretion,  except  where  it  is 
impossible  to  follow  out' the  order  designated  by  the  secretary  of 
state. 

*  There  is  much  more  that  might  be  said  in  reference  to  this  mat- 
ter, and  Mr.  Justice  Barrett  will  say  a  few  words  in  regard  to 
the  decision  of  Mr.  Justice  Cullen,  distinguishing  the  condition 
of  the  law  which  exists  at  the  present  time  from  that  which  existed 
in  1894.  It  is  proper,  however,  that  I  should  call  attention  to  the 
claim  that  is  made  that  the  respondent  had  no  standing  in  court 
As  we  understand  it,  that  is  founded  upon  the  provisions  of  sec- 
tion 65  of  the  act  of  1895,  which  provides  that  a  written  objection 
to  any  certificate  of  nomination  may  be  filed  in  the  office  in  which 
the  certificate  is  filed  within  three  days  after  the  filing  of  the  cer- 
tificate. It  might  be  said,  in  the  first  instance,  that,  as  far  as  these 
state  officers  were  concerned,  there  has  been  no  certificate  of 
nomination  filed,  and  consequentlv  there  was  no  necessity  of  any 
written  objectioa  But,  even  if  there  had  been  an  attempt  to  file 
a  certificate,  the  provisions  of  section  65  were  not  exclusive.  It 
depended  upon  what  action  the  police  commissioners  took  upon 
that  certificate  of  nomination  as  to  whether  there  was  any  neces- 
sity of  intervention  or  not  Then,  by  the  provisions  of  section 
56,  it  is  provided  that  the  supreme  court,  or  any  justice  thereof, 
within  the  judicial  district,  or  any  judge  within  his  county,  shall 
have  summary  jurisdiction,  upon  complaint  of  any  citizen,  to  re- 
view the  determination  and  acts  of  suph  officer. 

Now,  it  is  further  objected  that  the  respondent,  here  has  not 
shown  any  interest  in  this  suit,  and  that  courts  are  not  trying 
moot  questions.  He  is  a  citizen;  consequently,  pi'esumably,  a 
VQter.  He  has  an  interest,  if  it  were  necessary,  in  having  the  law 
carried  out  in  respect  to  the  manner  in  which  the  election  should 
be  conducted.  But  that  is  not  necessary.  The  statute  has  pro- 
vided that  upon  the  complaint  of  any  citizen  the  court  shall 
redress  any  wrong  which  may  have  been  committed,  whether  as 
against  himself  or  anybody  else.  This  might  be  said  to  be  analo- 
gous to  the  right  conferred  upon  a  taxpayer  under  certain  circum- 
stances A  taxpayer's  interest  is  infinitesimal  If  he  is  aggrieved 
by  some  particular  action  of  the  corporation  or  its  officers,  it  is  to 
so  small  an  extent  that  the  court  would  not  take. notice  of  it  as  an 
individual  grievance,  and  never  did  until  the  taxpayer  was  given 
by  authority  of  law  the  right  to  intervene.     So  here  the  citizen  is 

fiven  the  right  to  intervene,  and  the  court  is  bound  to  entertain 
is  complaint,  if  any  be  made  to  it 
The  order  should  be  affirmed. 

Barrett,  J.  (orally).  —  I  concur,  and  will  state  briefly  the 
grounds  of  my  concurrence.  The  key  to  the  solution  of  the  main 
question  here  presented  is  the  legislative  intention  with  regard  to 
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the  new  device  of  a  party  emblem.  Clearly,  no  state  party  can 
have  more  than  one  emblem.  If  that  be  so  (and  it  is  unques- 
tioned), no  state  part^  can  secure  additional  emblems  through  the 
accident  of '  local  discussiona  The  state  party's  emblem  runs 
through  the  whole  state,  and  covers  the  candidates  nominated  by 
its  state  convention.  The  policy  of  the  law  was  to  make  the 
ballot  clear,  and  to  keep  it  within'reasonable  propoitions  by  limit- 
ing each  party  to  one  emblem  in  one  column  on  a  single  ballot 
If  the  apppellants'  contention  be  correct,  emblems  may  be  multi- 
plied indefinitely  in  each  county.  The  true  construction  of  the 
act  is  that  no  local  division  of  a  state  party  can  vary  the  emblem  ^ 
adopted  by  its  state  convention.  Here  the  attempt  necessarily  is 
to  vary  that  emblem.  The  State  Democracy  shows  that  it  is  a 
component  part  of  the  Democratic  party.  That  being  so,  it  is 
bound  by  the  party  device.  The  party  authorities  of  tne  State 
Democracy  cannot  alter  its  party  device  or  substitute  another  for 
it  Probably  they  would  have  attempted  to  do  so  if  they  could 
use  it  as  the  means  of  combining  the  state  ticket  with  their  own 
local  ticket  Practically  they  cannot  do  this  because  of  the  action 
of  the  state  convention;  and  because  they  cannot  do  so  they  claim 
the  right  to  vote  for  the  party  candidates  at  large  under  an  em- 
blem other  than  that  chosen  by  the  Democratic  stat^  convention. 
Now,  plainly,  this  cannot  ba  If  it  were  permitted,  it  would 
destroy  the  whole  system  of  single  party  emblems  and  single  state 
party  columns.  The  members  of  the  State  Democracy  are  not 
deprived  of  their  right  to  vote  for  the  party  candidates.  They 
cannot  do  so  quite  as  conveniently  as  those  who  vote  a  straight 
ticket;  but,  to  illustrate  from  the  facts  before  us,  they  can  vote 
the  "  Star"  generally  and  thoir  own  candidates  specially,  or  they 
can  vote  their  own  emblem  generally  and  the  state  candidates 
specially.  Their  grievance  is  that  they  cannot  vote  a  single 
straight  tickets  for  all  the  party  candidates  with  their  own  emblem. 
But  that  grievance  results  from  the  division  in  the  party,  and 
from  the  recognition  of  their  adversary  by  the  state  convention.. 
It  is  thus  inseparable  from  their  attitude.  We  may  assume  that 
each  local  faction  stands  equally  as  a  component  part  of  the 
party.  That  very  assumption  shows  that  both  factions  are  bound 
by  the  state  party  emblem,  and  that  neither  of  them  can  adopt 
another  emblem,  —  I  mean  anotbejr  emblem  under  which  to  vote 
the  Democratic  state  party  ticket 

It  comes  back  to  tne  original  proposition,  that  the  state  party 
can  have  one  emblem,  and  that,  so  far  as  the  condidates  of  the 
state  party  are  concerned,  that  emblem  is  controlling  upon  all  the 
local  factions  within  the  party.     Each  local  faction  can  have  its 
own  emblem  only  for  its  own  local  candidates.     Such  is  clearly 
the  meaning  of  the  words,  "  the  names  of  its  candidates,!'  in  sec- 
tion 56  of  the  act  of  1895  (chapter  810).      But  for  its  state  candi- 
dates it  can  have  no  emblem  save  that  chosen  by  the  state  con- 
vention.    Where  there  are  several  factions  of  the  same  party  ia 
the  county,  the  state  convention  decides  which  faction  shall  nave 
the  advantage  of  resrulaiity.     Because  of  that  regularity,  ooe  fac- 
tion becomes  entitled  to  the  sole  use  of  the  party  emblem  for  its 
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local  candidatea  Whatever  disadvantage  results  to  the  opposite 
faction,  so  results  from  its  lack  of  regularity.  It  is  inevitable  to 
the  situation  in  which  it  is  placed. 

It  must  suffer  this  disavantage,  rather  than  sectire  an  advant- 
age at  the  expense  of  the  hom'ogeneitj  of  the  system  planned  bj 
the  legislatura  The  party  authorities  ot  the  State  Democracy 
could  have  avoided  this  inconvenience  by  resorting  to  the  statute 
as  to  independent  nominations.  In  that  case  they  might  have  had 
a  straight  ticket,  consisting  of  these  very  state  candidates  and 
their  own  local  candidates  under  one  independent  emblem.  But, 
as  they  did  not  make  either  a  party  nomination  (and  they  could 
not  have  done  so  without  becoming  a  new  party)  or  independent 
nominations,  as  in  fact  they  rely  upon  their  position  as  an  integral 
part  of  the  Democratic  party,  they  cannot  place  the  state  candidates 
of  their  party  under  any  emblefn  save  that  chosen  by  their  state 
party  convention.     It  seems  to  me  that  that  is  entirely  clear. 

My  attention  has  been  called  to  the  opinion  of  Mr.  Justice 
CuLLEN,  in  lie  Madden,  35  N.  Y.  Supp.  906.  I  would  entirely 
agree  with  this  learned  justice  if  the  law  were  the  same  as  that 
which  was  considered  in  lie  Mitchell,  81  Hun,  401.  But,  as  we 
have  seen,  the  act  of  1895  is  a  radical  departure  from  the  previous 
ballot  law.  The  crucial  change  in  the  present  system  is,  not  only 
the  substitution  of  a  single  ballot  for  all  the  candidates,  as  ol> 
served  by  Mr.  Justice  Cull  en,  but  the  provision  for  a  single  em- 
blem for  such  party,  under  which  —  ana  under  which  alone — the 
party  ticket  as  such  can  be  voted.  It  is  true  that  the  voter  can 
now  vote  for  that  ticket  in  a  variety  of  other  ways,  and  under 
other  party  emblems,  or  under  independent  nomination  emblema 

But  if  he  desire  to  vote  for  that  ticket  as  such — that  is,  for  the 
straight  party  ticket  in  the  state;— he  must  vote  for  it  under  that 
party's  lawfully  chosen  emblem.  My  conclusion  is  that  through- 
out the  length  and  breadth,  of  the  state  the  ticket  of  each  party 
for  state  officers  must  be  in  a  single  column,  and  must  be  headed 
by  such  party's  chosen  emblem.  No  local  division  of  such  party 
regular  or  irregular,  can  in  its  locality,  choose  for  the  party  at 
large  another  or  different  emblem;  nor  certainly  can  any  county 
clerk  or  board.  Each  local  division  can  undoubtedly  choose  an 
independent  emblem  for  its  local  candidates, — meaning,  of  course 
its  local  candidates  as  distinguished  from  state  candidates.  For 
the  latter  it  cannot  choose  an  independent  emblem.  Its  state 
candidates  are  the  candidates  of  the  party  at  large,  and  the  choice 
of  an  emblem  for  that  party  is  vested  by  law  exclusively  in  the 
state  convention.  It  follows  that  the  board  of  police  erred  in  giv- 
ing to  the  Democratic  party,  as  it  has,  an  additional  column  on  its 
proposed .  ballot,  and  an  additional  emblem.  It  also  erred  in 
varying  the  precedence  given  to  the  various  party  columns  ac- 
cording to  law  by  the  secretary  of  state. 

For  these  reasons  I  concur  that  this  order  should  be  affirmed 
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In  the  Matter  of  an  Application  by  John  P.  Madden,  for  an 

•  Injunction. 

(OoufUy  Oaurt,  Qu^sm  Special  Term,  Filed  October  S6,  1895,) 

Application  by  John  P.  Madden  for  an  injunction  to  restrain 
the  county  clerk  of  Queens  county  from  printing  the  names  of  the 
nominees  of  the  Democratic  party  for  state  offices  in  the  party 
column  of  the  Gl^Eison  faction  in  Long  Island  City,  which  nom* 
inated  a  local  ticket  under  the  name  of  the  *^  Begnlar  Democratic 
Party  "  and  adopted  the  emblem  of  an  ax. 

CuLLEN,  J.  —  The  principle  involved  in  this  case  is  substan- 
tially the  same  as  that  in  Be  MUchell,  81  Hun,  401 ,  61  St  Eep. 
121;  and  that  the  decision  made  by  the  general  term  of  this  court 
must  control,  unless  the  changes  in  the  statute,  made  to  provide 
for  the  use  of  a  blanket  ballot,  have  rendered  that  decision  inap- 

{)licable.  I  think  that  such  is  not  the  case.  The  .present  ballot 
aw  treats  of  but  two  general  kinds  of  nominations  —  party^ nom- 
inations and  independent  nominations. 

Independent  nominations  are  those  provided  for  by  the  certifi- 
cate of  certain  number  of  voters,  under  section  57.  Section  56 
provides  for  party  nominations.  This  section  recognizes  the  fact 
that  there  may  be  divisions  within  a  party,  of  several  factions  of 
the  same  party.  It  directs  that  in  such  case  the  officer  with  whom 
the  nominations  are  filed  shall  give  the  faction  recognized  by  the 
party  authorities  the  regular  party  emblem ;  and  as  to  other  fac- 
tions, if  they  have  not  adopted  emblems,  he  shall  select  emblems 
for  them.  By  this  section  it  will  be  seen  that  the  irregular 
nominees,  if  we  may  use  that  term,  are  still  party  nondinees,  and 
in  no  wise  independent  nominations;  for  as  alreaay  stated  section 
57  expressly  defines  independent  nominations.  By  section  81 
the  form  of  the  ballot  is  prescribed,  and  the  manner  in  which  the 
voter  shall  indicate  his  vole.  Every  party  ticket  is  to  have  a 
separate  column,  and  the  instruction  is  to  be  placed  at  the  circle 
at  the  head  of  the  column:  **  For  a  straight  ticket,  mark  within 
this  circla"  If  the  nominees  of  the  party  as  to  which  there  is  no 
factional  dispute  are  not  to  be  placed  in  such  column,  it  renders 
the  whole  system  of  marking  the  ballot  futile  in  such  a  case.  I 
think,  therefore,  the  action  of  the  clerk  was  correct  and  should  be 
sustained.     Application  denied. 


JoHK  H.   Millard,    Resp't,    v.    Holland  Trust  Company, 

AppUt 

(Supreme  Court,  General  Term,  First  Department,  Filed  Natember  15, 1895,) 

APPEAIi— EVIDENCB. 

An  exception  to  the  exclusion  of  evidence  will  not  be  consideTed  on  ap- 
peal, where  the  subject  of  the  inquiry  was  not  disclosed  at  the  trial  couit 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
made  on  the  minutea 

John  E,  ParsoTis^  for  app'lt ;  L.  Lajlin  ^Kellogg,  for  resp't 
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FoLLETT,  J. — This  action  was  begun  May  12,  1898,  to  recover 
damages  for  the  failure  of  the  defendant  to  perform  its  executory 
contract,  by  which,  it  is  alleged,  it  agreed  to  purchase  fifty  $lft6(>  ' 
bonds,  and  pay  therefor  a  sum  sufficient  to  pay  the  amount  of  the 
plaintififs  lien  on  the  bonds  acquired  by  an  attachment  The  de- 
fendant, in  its  answer,  deniea  making  the  contract,  and  also 
pleaded  that  it  was  void  under  the  statute  of  frauds,  because  not 
in  writing.  The  contract,  if  there  was  any,  was  made  between  the 
attorneys  for  the  plaintiff  and  the  defendant  Whether  such  a  con- 
tract was  made  was  the  principal  question  of  fact  litigated  before 
the  jury,  which  found  in  favor  of  the  plaintiff.  The  appellant  does 
not  complain  of  the  manner  in  which  this  issue  was  submitted  to 
the  jury,  but  it  urges  that  the  question  of  the  authority  of  the  de- 
fen  ciant's  attorney  to  make  the  contract  was  not  fairly  submitted. 
Upon  this  question,  the  trial  judge,  without  much  reference  to  the 
evidence,  submitted  to  the  jury  the  question  whether  the  attorney 
for  the  defendant  had  been  invested  with  apparent  authority  to 
enter  into  the  contract  testified  to  in  behalf  of  the  plaintiff  u  pon 
an  exception  being  taken  by  the  learned  counsel  for  the  defendant 
to  the  cnarge  on  this  issue,  the  court  further  said  : 

'*Tf  the  defendant  did  not  authorize  its  attorney,  Van  Hoosen,  to 
buy  the  fifty  bonds,  but  only  to  buy  the  one  hundred  bonds,  it  is 
not  liable  in  this  action,  even  if  the  agent  did  agree  to  buy  the 
fifty.  The  act  of  the  agent  in  excess  of  his  authority  never  binds 
the  principal,  unless  a  third  party,  having  a  right  to  believe  that 
the  agent  was  acting  within  nis  auth6rity,  would  sustain  a  loss  if 
the  act  was  not  considered  that  of  the  principal." 

The  plaintiff  sought  to  establish  the  power  of  the  defendant's 
attorney  to  make  the  contract  by  proving  that  the  entire  contract 
related  to  150  bonds,  and  that  the  defendant  had  taken  and  paid 
for  100  bonds,  in  accordance  with  the  agreement  The  defendant's 
attorney  testified  that  he  had  no  authority  to  purchase  the  fifty 
bonds ;  that  he  told  the  plaintiff's  attorney  so ;  and  that  he  did  not 
agree  to  buy  them.  Without  reciting  the  evidence,  we  thmk  a  fair 
question  of  fact  as  to  the  authority  of  the  defendant's  attorney  was 
raised,  and  that  it  was  fairly  submitted  to  the  jury.  The  appellant 
urges  that  the  court  erred  in  refusing  to  permit  the  defendant's  at- 
torney to  testify  to  the  conversation  between  him  and  defendant's 
presiaent  The  question  was :  *'Q.  State  what  occurred  with  Mr. 
Koosevelt  (Objected  to.  Objection  sustained.  Exception  by  de- 
fendant) "  The  appellant  now  urges  that  the  object  of  this  ques- 
tion was  to  show  tne  extent  of  che  authority  given  by  the  defend- 
ant to  his  attorney  in  respect  to  this  matter.  The  question  does 
not  disclose  that  such  was  the  subject  of  the  iuquiry,  and  we  think 
that  it  was  the  duty  of  the  defendant's  counsel  to  have  stated  in 
this  connection  that  he  desired  to  show  the  extent  of  the  author- 
ity conferred  upon  defendant's  attorney.  For  any  other  purpose 
the  conversation  between  Mr.  Roosevelt  and  the  defendant's  attor- 
ney ^was  incompetent  The  contract,  as  testified  toby  the  plaintiff's 
attorney,  was  taken  out  of  the  statute  of  frauds  by  the  delivery  of 
and  payments  for  100  of  the  150  bonds.  We  think  it  suffici- 
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ently  appears  that  the  Bank  of  Fayetteville  had  some  interest  in 
the  fifty  bonds,  and  that  jurisdiction  was  'acquired ;  but,  in  any 
event,  the  defendant  in  this  action  had  greater  knowledge  in  re- 
spect to  the  interest  of  the  bank  than  the  plaintiff,  and  made  its 
contract  with  reference  to  its  knowledge,  and  it  cannot  now  be 
heard  to  say  that  the  Bank  of  Fayetteville  had  no  interest  in  these 
bonds. 

The  judgment  and  order  should  be  affirmed,  with  costa 

Thomas  Hay,  AppUt,  v.  Pamelia  B.  Cole,  Deft 

{Supreme  Court,  General  Term,  First  Department,  FUed  November  15,  2895.) 

Judgment — Motion  to  set  AsroB— Pendency. 

A  party  cannot  move  to  set  aside  a  judgment,  while  an  action  by  tim 
for  such  purpose  is  pending  in  another  court ;  such  pending  action  is  a  de- 
fense to  the  motion. 

Appeal  from  an  order,  setting  aside  a  judgment  entered  by 
confession  in  favor  of  plaintiff  on  motion  of  respondent 

James  W.  McElhinney,  for  appit;  Andrew  Shiland,  for  resp't 

Per  Curiam. — It  is  disclosed  by  the  record  that  the  respondent 
brought  an  action  in  the  court  of  common  plead  against  Thomas 
Hay  to  set  aside  said  judgment  on  the  same  ground  disclosed  in 
the  motion  papers,  wiiich  action  was  pending  when  this  motion 
was  heard  and  decided.  This' fact  is  conceded.  '  The  respondent 
had  no  right  to  prosecute  concurrent  remedi-es  at  the  same  time  in 
<lifferent  courts  for  the  same  relief.  Had  he  desired  to  obtain  re- 
lief by  motion  he  should  have  discontinued  his  action,-  and  the 
pending  action  is  a  defense  to  this  motion. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs  and  disbursements. 


New  York  and  Long  Island  Bridge  Company,  Resp't,  v. 
Lenox  Smith  et  al^  App'lts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  November  16,  1895.) 

1.  Statutes— Construction. 

Where  there  is  room  for  two  constructions  of  a  statute,  both  equally  ob- 
vious and  equally  reasonable,  the  court  must,  in  deference  to  \^  legisla- 
ture of  the  state,  assume  that  it  did  not  overlook  the  provisions  of  the  con- 
stitution, and  designed  the  act  to  take  effect. 

%  Constitutional  law— Rianr  to  lay  railroad  tracks. 

The  provision  for  the  transportation  of  vehicles  of  every  description  in 
such  a  manner  as  shall  seem  most  desirable,  does  not* authorize  laying  a 
railway  for  that  purpose. 

Z.  Statutes— Statement  of  subject  in  title. 

An  act  namine:  but  one  object  in  the  title  but  providing  for  two,  where 
the  latter  provision  is  not  interdependent  on,  or  inseparable  from,  the 
former,  may  be  lield  constitiitional  as  to  the  one  named  in  Uie  title. 

4.  Constitutional  law — Appropriating  public  property  toprivate  use. 
An  act  granting  the  use  and  occupation  of  land  is  not  an  appropriation 
of  it  for  public  use,  within  the  ipeaning  of  section  9,  article  1  of  the  State 
Constitution. 
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6,  EvTDBNCB— Judicial  NOTICE. 

Courts  will  not  take  judicial  notice  of  title  to  lands  below  low  water 
mark  in  the  city  of  New  York. 

C.  Bridoes— Railboad. 

A  bridge  company,  constructing  a  bridge  connecting  two  cities,  may, 
under  chapter  225  of  1898,  lay  and  operate  a  railway  thereon. 

Appeal  from  a  judgment  of  oondemaation  and  an  order  ap- 
pointing commissioners  of  appraisal. 
DeLancey  NtcoU^  for  app'lts ;  Jrdien  T.  Davies,  for  resp't 

O'Brien,  J. — ^The  order  appealed  from  by  the,  defendant  Smith 
was  entered  in  this  condemnation  proceeding  upon  the  decision  of 
a  referee  in  favor  of  the  plaintiff  petitioner,  made  upon  the  inter- 
position of  an  answer  by  the  defendant  Smith,  the  other  defend- 
ant, Skelly,  having  failed  to  answer.  The  premises  owned  by  the 
appellant  which  in  this  proceeding  it  is  soi^ht  to  appropriate  are 
on  the  easterly  side  of  Third  avenue,  fifty  feet  north  of  Sixty- 
Fourth  street  The  petition  alleges  the  corporate  creation  and- 
existence  of  petitioner,  the  approval  of  its  plans  by  the  secretary 
of  the  war  under  the  act  of  congress  of  March  3,  1887,  its  object, 
viz. :  the  construction  and  maintenance  of  a  bridge  over  the  East 
river  between  New  York  city  and  Long  Island  city,  the  necessity 
of  the  acquisition  and  use  oi  appellant's  property  for  a  terminal 
station  of  the  railroad  tracks,  ana  "  that  the  pjeliminary  steps  re- 
quired by  law  h^ve  been  taken  to  entitle  it  to  institute  this  pro- 
ceeding." As  defenses  the  answer  alleges:  First,  a  forfeiture  of 
petitoner's  franchises' by  nonuser;  second,  a  forfeiture  for  failure 
to  comply  with  the  provisions  of  the  various  acts  of  the  legislature; 
*  third,  a  failure  to  comply  with  the  act  of  congress  giving  the  right 
to  construct  the  bridge  as  to  the  time  of  commencing  work ;  fourth, 
that  the  appellant's  premises  were  not  necessary  for  the  construc- 
tion or  support  of  the  bridge  which  the  petitioner  was  authorized 
to  build ;  and,  fifth,  that  the  petitioner  is  building  a  bridge  for 
railroad  traffic  without  legal  authority.  As  shown  by  the*petition, 
the  bridge  company  is  a  corporation  created  by  and  existing  under 
and  by  virtue  of  the  acts  of  the  legislature  of  the  state  of  New 
York,  being  chapter  395  of  tlie  Laws  of  1867,  and  the  a6ts  amen- 
datory thereof  and  supplementary  thereto,  namely  chapter  437  of 
the  Laws  of  1871,  chapter  426  of  the  Laws  of  1879,  chapter  392 
of  the  Laws  of  1885,  cnapter  411  of  the  Laws  of  1892,  and  chap- 
ter 212  of  the  Laws  of  1894.  In  1889  the  company  instituted 
condemnation  proceedings  to  take  certain  lands  of  the  city  on 
Black  weirs  Island  for  its  purposes.  The  city  defended,  and  the" 
proceedings  were  dismissed  at  special  term,  on  the  ground 
that  the  act  of  1885  attempted  to  confer  the  power  to  lay  down 
railroad  tracks,  in  violation  of  section  18  of  article  3  of  the  consti- 
tution, and  that  the  grant  was  therefore  void.  Upon  appeal  to 
this  court  that  view  was  sustained,  and  the  order  dismissing  the 
proceedings  affirmed.  In  re  New  York  <b  L.  I.  Bridge  Co,,  54 
Hun,  400  ;  27  St  Rep.  503.  As  the  status  and  right  of  the  com- 
pany at  that  time  to  comdemn  lands  were  then  determined,  we 
may  profitably  refer  to  what  was  therein  held,  as  the  necessity  is 
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thus  avoided  of  coasideriug  the  legislation  which  up  to  that  time 
bad  been  passed,  and  we  obtain  certain  rules  for  our  guidance  in 
constructing  the  subsequent  lecislation  of  1892  and  1894 

It  was  therein  held  tnat  at  the  timethe  act  of  1886  was-paased 
the  petitioner's  charter  had  been  forfeited  by  its  failure  to  comply 
with  chapter  426  of  the  Laws  of  1879,  whjch  provided  that  the 
construction  of  the  bridge  should  be  commenced  **  under  contract 
for  the  entire  structure,  within  two  years  "  from  May  30,  1879, 
before  which  time  nothing  was  in  fact  done  by  the  petitioner 
towards  such  construction.  By  the  act  of  1867  the  penalty  for 
a  noncompliance  therewith  was  declared  to  be  that  **  tnis  act  and 
all  rights  and  privileges  granted  hereby  shall  be  null  and  void.'' 
Held,,  that  the  condition  contained  in  the  original  act  of  1867  ex- 
tended and  attached  itself  to  the  case  of  a  noncompliance  with  the 
act  of  1879,  enlarging  or  extending  the  term  of  the  first-mentioned 
act ;  that  while  the  legislature  had  power  to  waive  the  forfeiture, 
it  had  not  the  p6wer,  under  the  guise  of  this  waiver,  and  under 
the  semblance  of  reviving  the  forfeiture,  to  confer  distinctly  new 
rights  never  before  thought  of,  namely,  the  right  to  complete  the 
bridge  for  railway  travel ;  that  the  right  conferred  by  the  act  of 
1885  to  build  the  bridge  in  question  for  railway  travel  plainly  im- 
plied a  grant  of  the  right  to  lay  down  railway  tracks,  and  was 
thus  a  violation  of  the  constitutional  prohibition  against  the  le^s- 
lature  passing  a  private  or  local  bill  granting  to  any  corporation 
the  right  to  lay  down  railroad  tracks,  eta  Presumablv  to  cure 
the  defects  and  overcome  the  objections  pointed  out  by  this  decis- 
ion, the  petitioner  again  applied  to  the  legislature,  and  obtained 
(chapter  411  of  the  Laws  of  1892)  an  amendment  of  section  10  of 
the  original  act,  which  provided  that  the  bridge  should  be 
"so  constructed  as  to  provide  for  the  accommodation  and  trans- 
portation of  passengers  and  vehicles  of  every  descrition,  for  the 
transportation  of  freight,  and  for  such  other  purposes  and  in 
such  manner  as  shall  in  the  judgment  of  the  said  company  seem 
most  desirable."  Bv  this  act  the  bridge  was  to  commence  east 
of  Park  avenue,  within  one  mile  of  the  Grand' Central  Depot,  as 
to  its  southern  arm  or  approach,  with  a  northern  arm  "either  north 
or  sonth  of  the  Harlem  river,  with  full  authority  to  the  said  com- 
pany to  locate  and  build  any  other  bridges  necessary  to  such  ap* 
proach  of  approaches."  The  act  required  that  the  construction 
of  tlie  bridge  should  be  commenced  before  March  3,  1893,  to  which 
date  the  time  for  the  commencement  of  the  construction  was  ex- 
tended in  terms  by  the  language  of  the  act  It  was  also  pro- 
vided that  the  bridge  should  be  completed  before  March  3,  1900. 
Section  6  permittea  the  company  **  to  extend  the  approaches  from 
its  central  termination  in  New  York  along,  over,  through  and 
across  First  or  Second  avenue  for  the  southerly  arm,  *  *  * 
and  also  along,  over,  through  and  across  First  or  Second  avenues 
to  and  across  the  Harlem  river  and  beyond,  so  aa  to  connect  all 
existing  roads  of  whatsoever  nature,  including  the  location  and 
construction  of  any  bridge  over  the  said  river  such  aa  may  be 
necessary  for  its  purposes."  The  act  of  1894  (chapter  212),  added 
a  new  section  to  the  act  of  1892,  declaring  that  nothing  in  the  act 

uigitized  by  VJV_/v/v  i\^ 


Sap.Ct.]  Nfiw  York  &  Long  Is.  Bridge  Co.  v.  Smith  et  al  589 
should  be  construed  as  authorizing  the  laying  of  railroad  tracks  in 
the  streets,  and  requiring  that  all  openings  made  by  the  corpora- 
tion in  the  streets  be  done  under  the  supervision  of  the  depart- 
ment of  public  works.  In  1887  congress  passed  an  act  authoriz- 
ing the  construction  of  the  bridge;  and  on  March  14,  1894, 
another  act  of  congress  was  passed,  modifying  the  requirement  of 
the  original  act  as  to  the  height  of  the  bricige.  By  chapter  226  of 
the  Laws  of  1893,  which  was  a  general  law,  the  right  to  lay  tracks 
and  operate  a  railway  by  any  company  incorporated  for  the  pur- 
pose 6f  constructing  a  oridee  connecting  any  city  of  more  tlian 
1,000,000  of  inhabitants  with  any  other  city  in  this  state  was  con- 
ferred. Claiming  under  these  laws  the  present  right  to  build  tne 
bridge  and  lay  down  and  operate  a  railway  thereon,  the  respond- 
ent commenced  this  proceeding  to  acquire  the  appellant's  land  for 
its  purposes. 

As  to  work  upon  the  bridge,  the  first  actual  construction  was 
claimed  to  have  been  done  in  the  latter  part  of  May,  1888,  con- 
sisting of  the  purchase  of  a  schooner- load  of  stone,  which  was 
placed  as  part  of  the  foundation  for  one  of  the  piers  within  fifty 
feet  of  the  wall  across  the  west  side  ofBlackwell  s  Island.  What . 
was  further  done  is  thus  testified  to  by  one  of  the  witnesses : 

'*  After  the  stone  was  deposited  on  May  28th,  [  went  on,  and 
within  a  year  after  that  spent  a  very  considerable  amount  of 
money  on  the  bridge'  in  engineering  and  surveying,  and  printing, 
publishing,  engraving,  traveling,  for  engineers  and  others.  I 
estimate  that  tne  money  I  had  spent  from  the  beginning  up  to 
the  end  of  the  first  year  after,  commencing  in  1888,  was  some- 
thing like  $117,000. '"^ 

One  of  the  defendant's  witnesses  testified  that  in  the  month  of 
June,  1888,  he  had  gone  to  the  place  indicated,  and  that  he  did 
not  see  the  stone  claimed  to  have  been  deposited  in  May.  It  is 
contended  that  this  court  in  the  former  opinion  (54  Hun,  400 ;  27 
St  Rep.  503),  decided  that  the  placing  of  the  cargo  of  stone  in 
position  was  not  a  comniencement  of  the  work.  How  far  this  is 
sustained  is  to  be  determined  from  the  language  of  the  opinion, 
which   upon  this  point  says  : 

"  The  petitioner's  proofs  fail  to  show  anything  more  than  pre- 
|>aration  prior  to  the  30th  of  May,  1888,  while  the  affidavits  read 
on  behali  of  the  city  gave  the  7th  of  June,  1888,  as  the  precise 
date  when  the  first  cargo  of  stone  was  placed  upon  Blackweirs 
Island  bv  any  representative  of  the  petitioner." 

It  will  thus  be  seen  that  the  court  did  not  hold  that  the  placing 
of  the  stone  was  not  the  commencement  of  the  work,  but  merely 
decided  that  the  proof  did  not  establish  that  the  stone  was  pLnced 

E)rior  to  the  30th  day  of  May,  1888.  Such  proof  was  then  in  the 
orm  of  affidavits,  while  here  it  is  by  the  oral  testimony  of  wit- 
nesses ;  and  we  see  no  reason  for  disturbing  the  conclusion  of  the 
referee,  who,  upon  the  evidence  before  him,  held  that  the  con- 
struction of  the  bridge  "  was  commenced  in  due  season."  Tha^ 
the  legislature  could  extend  the  time  for  the  commencement  oi 
the  work,  and  waive  the  forfeiture,  was  in  the  former  proceeding 
distinctly  held  by  this  court,  and  by  the  very  language  of  the  act 
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of  1892,  as  said,  such  time  was  in  terms  so  extended ;  so  that  we 
now  have  the  further  proof  before  the  court  that  on  the  Ist^  2d, 
and  3d  days  of  March,  1893,  certain  engineers  and  laborers  in 
charge  of  a  contractor  went  on  land  at  .the  joot  of  East  Sixty- 
Fourth  street,  situated  on  what  is  known  as  the  "proposed  exter- 
ior street,"  and  commenced  work  At  that  time  tne  plaintifif  had 
?dd  to  the  commissioners  of  the  sinking  fund  of  the  city  of  New 
ork  the  sura  of  $5,000  on  account,  and  thereby  purchased  from 
the  city  the  land  and  the  land  under  water  necessary  to  the  loca- 
tion of  its  New  York  piers.  The  piers  had  been  previously 
located  by  engineers,  ana  on  that  day  they  completed  their  lines, 
and  designated  to  the  workmen  the  location  of  the  piers;  the 
workmen  stripped  off  the  earth  within  the  lines  designated  down 
to  the  rock,  preparatory  to  placing  the  rock  for  the  foundation  6f 
the  piers.  The  space  cleared  was  about  fifteen  by  thirty  feet 
Thereafter  the  company  continued  to  work  at  construction,  and 
built  thrcQ  large  coffer  dams  at  the  places  where  ils  piera  are  to  be 
placed.  It  has  all  the  necessary  land  for  tlxe  location  of  its  pier 
on  the  Long  Island  side,  and  has  paid  the  additional  amount  due 
the  city  for  the  land,  namely,  $10,300,  and  is  in  possession  of 
these  four  parcels  of  property,  and  is  proceeding  witli  the  actual 
construction  of  the  necessary  piers.  •      . 

Regarding  what  has  beeh  done,  therefore^  in  tbe.li^bt  of  the 
legislation  in  favor  of  this  company  as  evicJericed  by  tne  acts  of 
1892  and  1894,  the  dfese  of  People  v.  Manhattan  Oo,,  9  Wend,  851, 
is  in  point:     '  . 

'*  Ir  (requirements  were)  not  complied  with,' tb6n  it  could  not 
be  at  all.  The  forfeiture,  or  the  right  pf  the  state  to'  enforce  the 
forfeiture,  was  then  complete ;  and  the  argument  is  that  as  they 
have  since,  in  repeated  instances,  in  solemn  and  formal  acts  of  the 
legislature,  recognized  the  defendants  as  an  existing  corroration, 
they  are  now  estopped  from'  setting  up  the  forfeiture.  The  doc- 
trine upon  which  this  argument  is  founded  is  a  familiar  one  in 
law."  '  •- 

It  is  clai  med  by  appellant  that  the  vice  inherent  in  the  act  of  188& 
granting  to  the  petitioner  the  right  to  lay  down  railroad  tracks  is 
present  in  the  act  of  1892^  that  tne  terms  of  the  act  providing  that 
the  bridge  "shall  be  so  constructed  as  to  provide  for  the  transpor- 
tation of  passengers  and  vehicles  of  every  description,  for  the  trans- 
portation of  freight,  and  for  such  other  purposes  and  in  such  man- 
ner as  shall  in  the  judgment  of  the  company  seem  most  desirable^" 
confer  the  same  power  to  lay  down  railroad  tracks  as  was  found  in 
the  act  of  1885.  In  the  latter  act  it  was  provided  that  the  bridge 
should  be  "built  for  railway,  carriage  and  foot  travel"  As  shown, 
the  language  of  the  act  of  1892  is  entirely  different,  and  as  it  was 
undoubtedly  passed  for  the  purpose  of  meeting  the  very  objection 
which  was  made  to  the  act  of  1885,  unless  it  appears  that  such 
power  to  lay  railroad  tracks  was  conferred,  it  should  not  be  implied 
from  inapt  or  doubtful  language;  norshould  a  construction  be  placed 
upon  it,  if  it  can  be  avoided,  which  would  render  it  ttnconstitu- 
tional.  In  other  words,  it  is  not  disputed  that  the  act  of  18^2 
should  receive  an  interpretation  which,  if  consistent  with  the  in- 
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tent  of  the  legislature  would  conform  it  to  the  constitution;  while 
it  is  equally  true  that  the  intent  of  the  legislature  is  first  to  be  de- 
termined from  a  consideration  of  the  whole  act,  and  ^uch  other 
facts  as  properly  ma;^.be  referred  to,  and,  if  then  appears  that 
such  intent  is  obnoxious  to  the  constutional  inhibition,  the  act 
must  fail,  the  rule  being  that: 

*'  Where  there  is  room  for  two  constructions  of  a  statute;  both 
equally  obvious  and  equally  reasonable,  the  court  must,  in  defer- 
ence fo  the  legislature  of  the  state,  assume  that  it  did  not  overlook 
the  provisions  of  the  constitution,  and  designed  the  act  to  take 
effect  Our  duty,  therefore,  is  to  adopt  the  construction  which, 
.without  dping  violence  to  the  fair  meaning  cf  the  words  used, 
brings  the  statute  into  harmony  with  the  provisions  of  the  con- 
stitution. County  S^p'rs  v.  Brogderiy  112  U.  S.  268.  See,  also, 
People  V.  Supervisorsj  17  N.  Y.  241;  People  v.  Albertson,  55  id.  54." 
.  We  think,  therefore,  that  the  law  of  1892  do^  not  give  au- 
thority to  *  the  plaintiff  to  lay  down  railroad  tracks  upon  its 
bridge.  . 

Another  objection  niad^  to  the  act  of  1892  is  that  it  offends 
against  section  16  of  .article  3  of  the  constitution,  which  provides 
that  "  no  private  «r  local  bill  which  may  be  passed  by  the  legisla- 
ture shall  embrace. more  than  one  subject,  and'  that  shall  be  ex- 
pressed in  the  title.".  Chapter  411  of  th^  Laws  of  1892  is  entitled 
"An  act  to  further  amend  chapter  395,  Laws  1867,  entitled  *  An 
act  to  incorporate  the  New  York  and  Long*  Island  Bridge  Com 
pany,  for  tne  purpbse  of  constructing  find  maintaining  a  bridge 
over  the  East  river  between  the  city^f  New  York  and  Long 
Islafed.* "  On  turning  to  the  act,  however,  we  find  provisions, 
not  alone  for  a  bridge  over  the  East  river,  but  for  a  most  e?:ten- 
sive  system  of  so-called  "approaches"  reaching  many  miles  to  the 
north,  and  also  for  connec4.ions  with  other  railroads^  which  neces- 
sarily implies  the  power  to  build  approaches  in  other  directions: 
and  express  authority  is  given  fpr  the  construction  and  mainte- 
nance of  a  bridge  or  bridges  across  the  Harlem. river.  We  think 
that  such  provisions  in  the  act  are  unconstitutional,  because  the 
only  subject  designated,  either  by  the  title  itself  or  by  a  reference 
to  the  act  of  1867,  is  the  construction  and  maintenance  of  a  bridge 
across  the  East  river  within  a  certain  locality;  and  it  is  that  alone 
which,  by  a  reading  of  > the  title,  would  be  suggested  to  the  mem- 
bers of  the  legislature,  or  to  the  public  generally.  And,  while 
the  necessary  approaches  are  authorized,  it  cannot  be  successfully 
contended  that  indefinite  lateral  extensions,  including  bridg^^ 
over  the  Harlem  river,  are  a  part  of  such  necessary  approaches. 
The  constitutional  prohibition  was  directed  against  tnis  very 
thing  of  a  private  or  local  bill  with  a  title  whicn  embraced  one 
subject,  and  under  that  guise  conferring  other  and  different 
granta  These,  however,  are  entirely  separable  and  severable 
nx)m  the  main  and  express  purpose  of  plaintiffs  incorporation, 
and  can  be  declared  void,without  impairing  the  right  which  has 
been  conferred  upon  the  petitioner  to  build  a  bridge  across  the 
East  river.     As  said  by  Judge  Cooley  in  his  work  on  Constitu- 
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'^  If  by  striking  from  the  act  all  tbat^relates  to  the  object  not 
indicated  in  the  title,  that  which  is  left  is  complete  in  itself,  sen-  • 
sible,  capable  of  being  executed,  and  wholly  independent  of  that 
which  is  rejected,  it  must  be  sustained  as  constitutional  The 
principal  questions  in  that  case  will,  therefore,  be  whether  the  act 
is  not  truly  broader  than  the  title,  and,  if  so,  then  whether  the 
other  objects  in  the  act  are  so  intimately  connected  with  the  one 
indicated  by  the  title  that  the  portion  of  the  act  relating  to  them 
cannot  be  rejected,  and  leave  a  complete  and  sensible  enactment, 
which  shall  be  capable  of  being  executed."  People  v.  Briggs^  50 
N.  Y.  555;  In  re  Van  Antwerp^  56  id.  261;  In  re  Improvement  of 
Sackett  Street,  74  id.  95. 

CSonstrued  in  the  light  of  this  rule,  it  will  be  seen  that  the  pro- 
visions relating  to  the  northern  approach  which  include,  among 
other  things,  the  right  to  build  other  bridges  over  the  Harlem 
river,  are  not  interdependent  upon  or  inseparable  from  or  con- 
nected with  the  subject  mentioned  in  the  title,  namely,  the  build- 
ing of  a  bridge  across  the  East  river.  That  this  is  so  is  shown  by 
a  reference  to  the  original  act  of  1867,  in  which  there  is  nothing 
said  about  such  an  approach,  but  authority  is  given  to  build  a 
bridge  over  the  East  nver;  and  the  plans  which  form  the  "Plain- 
tiff^s  Exhibit  Profile  and  Location,"  approved  by  the  secretary  of 
war  in  1867,  are  the  plans  for  the  bridge  which  it  would  appear 
the  plaintiflE  ia.now  seeking  to  construct,  whole,  entire,  and  inde- 
penaent,  and  providing  for  no  northern  arm  or  approach.  While, 
therefore,  we  think  that  the  power  has  not  been  conferred  to  build 
a  northern  arm  and  bridges  over  the  Harlem  river,  and  that  that 
portion  of  the  act  is  unconstitutional,  it  does  not  follow  that  the 
whole  act  is  thereby  rendered  invalid ;  but,  as  the  two  subjects 
are  entirely  separable,  and  are  not  interdependent,  the  one  which 
is  valid  and  constitutional,  and  which  was  concededly  the  subject 
referred  to  in  the  title,  shojuld  be  upheld. 

Another  objection  taken  is  that  the  act  of  1892  is  obnoxious  to 
section  9  of  article  7  of  the  constitution,  which  reads : 

"The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes*" 

In  the  volume  of  Session  Laws  for  the  year  1892,  issued  under 
the  certificate  of  the  secretary  of  state,  this  act  is  stated  to  have 
been  **  approved  by  the  ffovernor  May  2,  1892.  Passed,  three- 
fifths  being  present"  And  the  certificates  of  the  presiding  ofiicers 
of  the  senate  and  of  the  house,  attached  to  the  original  bill  on 
file  in  the  office  of  the  secretary  of  state,  also  show  that  only 
three-fifths  were  present  both  in  the  senate  and  in  the  assembly. 
The  act  authorizes  the  corporation  "  to  use  and  occupy  so  much 
of  the  lands  under  water  of  the  East  river,  not  exceeding  in 
parallel  length  of  frontage  on  each  shore  of  each  channel  two 
hundred  and  fifty  feet,  as  may  be  necessary  for  the  location  and 
the  construction  of  piers  and  the  anchorage  of  the  bridge  to  be 
vconstructed  by  it  according  to  the  plans  approved  by  the  secre- 
tary of  war,  *  *  *  provided  that  no  such  pier  or  anchorage 
shall  extend  into  the  said  river  beyond  the  established  pier  or 
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bulkhead  line."  Upon  this  the  contention  is  based  that,  by  a  bill 
which  has  not  received  the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  the  property  of  the  state 
is  given  for  private  or  local  purposes.  In  the  discussion  it  is 
assumed  that  the  property  referred  to  belongs  to  the  state ;  but, 
in  addition  to  the  question  whether  the  defendant  can  raise  this 
point,  the  further  question  is  presented  as  to  whether  or  not  the 
court  will  take  judicial  notice  of  the  fact  that  the  lands  under 
water  along  tne  East  river  are  the  property  of  the  stata  There  is 
'  no  sufficient  proof  that  the  title  to  these  particular  parcels  of  land 
UDder  water  is  in  the  state,  the  evidence  being  that  the  plaintiff 
corporation  is  in  actual  possession  and  occupation  as  to  three  of 
the  piers  by  purchase  of  the  right  from  the  commissioners  of  the 
sinking  fund,  tind  holds  the  Long  Island  pier  by  purchase  and  a 
deed  from  the  riparian  owners.  Unless,  therefore,  we  assume 
without  proof  that  the  state  owns  such  land,  and  that  by  the  act 
it  was  granted  for  private  or  local  purposes  without  the  necessary 
vote  of  the  members  of  the  legislature,  the  question  is  not  pre- 
sented. If,  however,  we  assume  that  the  state  owns  such  lands, 
then  the  cases  of  People  v.  Commissioners  6f  Highways^  64  N.  Y. 
276 ;  People  v.  Allm,  42  id.  376  ;  and  People  v.  Board  of  Supers, 
43  id.  10, — would  be  authorities  against  the  validity  of  such  a 
grant  On  the  other  hand,  we  have  the  case  of  Saunders  y.  K  Y. 
a  £  B.  R  BaUroad  Co,,  144  N.  Y.  75 ;  63  St  Rep.  53,  in  which 
it  is  said : 

"  While  the  state  holds  the  title  to  latids  under  navigable  waters 
in  a  certain  sense  as  trustee  for  the  public,  it  is  competent  for  the 
supreme  legislative  power  to  authorize  and  regulate  grants  of  the 
same  for  public  or  such  other  purposes  as  it  may  determine  to  be 
for  the  best  interests  of  the  state;  and  that  the  land  which  a. rail- 
road corporation  acquires  in  this  state,  though  it  may  be  techni- 
cally called  a  fee,  is  for  the  use  as  a  public  highway,  and  this  is 
a  use  for  the  benefit  of  the  public,  though,  perhaps,  the  particular 
purpose  for  which  the  grant  was  made  is  not  very  material." 

The  distinction  between  the  Saunders  Case  and  those  relied 
upon  by  appellant  would  seemingly  lie  in  the  fact  that,  while  up- 
land property  belonging  to  the  state  could  not  be  granted,  it  was 
competent  for  the  legislature  by  a  three-fifths  vote,  instead  of  a 
two-thirds  vote,  to  give  land  under  water  to  different  railroad 
companies  upon  the  grounds  :  First,  that  such  land  under  water 
was  not  considered  the  property  of  the  state ;  and,  secondly,  be- 
cause the  property  so  given  was  neither  for  a  local  nor  a  private 
purposa  It  is  unnecessary,  however,  for  us  to  reconcile  the  at- 
tempted distinctions  between  these  cases,  because,  if  there  was 
nothing  else  but  the  authorities,  assuming  that  the  proper  founda- 
tion to  present  the  question  had  been  laid  by  showing  that  the 
lands  under  water  were  the  property  of  the  state,  we  should  be  in- 
clined to  the  view  taken  in  the  cases  relied  upon  by  the  appellant 
in  holding  that,  being  property  of  the  state,  it  could  not  be  granted 
without  the  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature.  As  a  matter  of  fact,  it  has  been  made 
St.  Rep.,  Vol.  LXX.        75 
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to  appear  by  proof  that  two-thirds  of  such  members  voted  for  the 
grant,  and  upon  this  head  the  question  is  presented  as  to  whether 
the  evidence  was  competent  As  said  in  the  Session  Laws,  the 
certificate  is  to  the  eflEect  that  it  was  "  passed,  three-fifths  beinf( 
present,"  and  a  certifiecj  copy  of  the  certificates  of  the  presiding 
officers  of  the  senate  and  the  house  attached  to  the  original  bill  on 
file  in  the  office  of  the  secretary  of  state  show  only  the  fact  that 
three-fifths  were  present  Against  defendant's  objection,  the 
plaintiff  offered  certified  copies  of  the  journal  of  the  senate  and 
assembly,  containing  the  record  of  the  final  passage  of  the  act, 
and  a  recital  of  the  names  of  the  members  in  each  house  voting 
aye  and  no.  Such  evidence,  if  competent,  showed  that  the  bill 
received  the  actual  assent  of  more  than  two-thirds  of  the  members 
of  the  senate  and  assembly.  The  question  is  whether  such  evi- 
dence is  competent  It  is  provided  that  "  no  bill  shall  be  deemed 
to  hive  been  passed  by  the  assent  of  two-thirds  of  the  members 
elected  to  each  house  unless  so  certified  by  the  presiding  officer 
of  each  house."  1  Rev.  St  p.  156 ;  1  Rev.  St  (8th  ed.)  p.  470. 
See,  also,  sections  2  and  8  of  chapter  306  of  the  Laws  of  1842. 
The  act  to  incorporate  the  bridge  company,  as  it  appears  in  the 
Session  Laws,  as  already  said,  has  immediately  under  its  title 
the  statement :  "  Approved  by  the  governor  May  2, 1892.  Passed, 
three-fifths  being  present"  In  the  case  of  Rumsey  v,  N,  Y.  &  N, 
E.  Railroad  Co.,  180  N.  Y.  88 ;  40  St  Rep.  588,  the  certificate  of 
the  presiding  officer  of  the  assembly  was  :  "This  bill  was  read 
the  third  time,  and  passed,  two-thirds  of  all  the  members  elected 
to  the  assembly  being  present  on  its  final  passage."  It  was  said 
(headnote)  that : 

"  It  seems  that  under  the  provisions  of  tne  act  of  1842  (chapter 
806,  Laws  1842),  requiring  tne  secretary  of  state,  when  an  act  as 

Eublished  in  the  Session  Laws  is  certified  *  as  having  been  passed 
y  the  assent  of  two-thirds  of  the  members  elected  to  each  hoose,^ 
to  state  in  connection  with  it  as  published  in  the  Session  Laws 
that  it  was  passed '  by  a  two-thiros  vote,'  and  that  this  statement 
shall  be  presumptive  evidence  that  the  bill  was  certified  as  having 
been  so  passed,  the  presumption  thus  created  may  be  overcome 
by  the  production  oi  the  original  certificate  showing  it  was  not  so 
passed.  But  while,  under  the  Revised  Statutes,  no  act  shall  be 
aeemed  to  have  been  passed  by  a  two-thirds  vote  unless  so  certi- 
fied by  the  presiding  officer  of  each  house,  a  defective  certificate, 
which  fails  to  state  either  way, — t.  e.,  as  to  whether  or  not  the  act 
was  passed  by  a  two-thirds  vote, — is  not  conclusive  to  overcome 
the  presumption  created  by  the  statement  of  the  secretary  in  the 
Session  Laws.  In  such  case  the  journal  of  the  house  whose  pre- 
siding officer  has  made  the  defective  certificate  may  be  resortea  to 
for  the  purpose  of  determining  the  fact  It  seems  that  it  would 
not  be  proper  to  go  back  of  the  certificate,  if  in  due  form,  for  the 
purpose  of  impeaching  it" 

The  provisions  of  the  present  law  on  this  subject  are  contained 
in  chapter  682,  art  2,  §§  40,  44,  Laws  1802,  and  are  as  follows : 

"  Sea  40.  Certificate  of  Presiding  Officer. — Upon  the  passage 
of  a  bill  or  concurrent  resolution  by  either  house  the  presiding 
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officer  thereof  shall  append  to  such  bill  or  resblutiori  a  certificate 
of  the  date  of  its  passage  by  the  votes  of  two- thirds  of  all  tlie 
members  selected  to  such  house,  or  in  the  preaence  of  three-fifths 
of  such  members,  as  the  case  may  be.  No  bill  shall  be  deemed 
to  have  so  passed  unless  certified  by  the  presiding  offlcerj  which 
certificate  to  such  effect  shall  be  conclusive  evidence  thereof," 

"  Sea  44  Statement  in  Session  Laws  as  to  Passage  of  Law. — 
In  the  publication  of  every  law  the  secretary  of  state  shall  omit 
the  certificate  appended  thereto,  but  shall  cauHed  to  be  inserted 
immediately  under  the  title  of  the  law  a  slr.temeo.,  'o  the  effect 
that  it  became  a  law  upon  the  properly  specified  date  with  or 
without  the  approval  of  the  governor,  or  notwithstanding  his  ob- 
jections, as  the  case  may  be,  and  adding  the  words:  *  Passed  by  a 
two-thirds  vote;*  or  *  Passed,  three-fifths  being  present,'  in  accord- 
ance with  the  certificates  appended  to  the  original  bill  such  state- 
ments shall  be  presumptive  evidence  that  the  original  law  was 
certified  by  the  presiding  officer  of  each  house  acordingly/ 

If  it  is  coE^ipetent  for  the  legislature  to  enact  u  rule  of  evitlence, 
it  has  seemingly  prescribed  one  by  section  40,  by  which  the  in- 
quiry into  the  number  of  votes  cast  for  any  bill  must  be  con- 
ducted, as  declared,  by  resort  to  only  one  source  of  information, 
namely,  the  original  act  and  certificates^  or  the  printed  statute 
book,  when  accompanied  by  the  proper  statement  Undonbtadlyj 
where  there  is  a  defect  in  form,  clerical  error,  or  irregiikrity,  it 
leaves  the  matter  open  to  inquiry  ;  and  in  the  case  of  a  defective 
certificate  h  would  seem  but  reasonable  to  permit  a  resort  to  the 
journals  of  either  house  for  the  purpose  of  determining  the  vote 
by  which  a  bill  was  passed.  Were  we  called  upon  to  determine 
the  question  here,  where  no  defect,  irregularity^  or  error  is  shown 
in  the  statement  in  the  Session  Laws  or  the  certificate  of  the  pre- 
siding officer,  we  should  be  inclined  to  adopt  the  view  contended 
for  by  appellant  But  it  is  unnecessary  for  tis  to  decide  it;  and, 
therefore,  with  this  intimation,  we  leave  it  until  it  is  directly  pre- 
sented. 

Upon  this  question  we  prefer  to  rest  our  decisioa  upon  the 
ground  that  by  the  act  6f  1892  there  is  no  appropriation  of  public 
moneys  or  property  for  a  local  or  private  purpose.  It  is  true  that 
the  act  authorizes  the  use  and  occupation  of  lands  under  the  water 
of  the  East  river  for  the  location  and  con^stniction  of  pier&  It  is 
also  provided  that  "the  bridge  shall  conform  strictl}^^  as  to  *  *  * 
the  location  of  its  piers  and  anchorages,''  to  the  plans  approved  by 
the  secretary  of  war.  Of  the  four  main  ]>iers  ot  the  bridge,  three 
will  rest  entirely  on  land  b6low  the  low  water  mark  of  the  East 
river,  and  the  fourth  will  be  partly  above  it  It  is  insisted  that 
this  land  belongs  to  the  state  of  New  York,  in  virtue  of  its  sove- 
reignty, and  that  it  is  appropriated  by  this  act  We  have  already 
called  attention  to  the  fact  that  there  is  no  proof  that  this  land  be- 
longs to  the  state,  and  that  we  cannot  take  judicial  notice  of  that 
fact  We  know  that  originally  the  land  between  high  and  low 
water  did  belong  to  the  state,  but  in  respect  to  :^ueh  land  within 
the  limits  of  the  city  of  New  York,  the  city  hm  claimed  and  as- 
serted the  right  to  itj  and  we  think  we  could  show,  if  necessarv, 
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that  the  state  has  acquiesced  in  such  claim.  But  it  is  ur^ed  that 
the  grant  goes  to  the  extent  of  permitting  the  use  of  lands  under 
water  beyond  the  low- water  mark,  and,  thus  being  under  the  navi- 
gable waters  of  a  stream,  such  land  is  the  property  of  th^  state,  the 
grant  of  which  could  not  be  given  without  the  assent  of  the  re- 
quisite two-thirds  of  the  members  of  the  legislature.  Our  purpose 
in  referring  to  this  matter  is  to  show  that  the  question  of  title  is 
one  which  does  not  lie  in  conjecture,  and  cannot  be  presumed  or 
taken  judicial  notics  of,  but  should  be  proved.  The  question  of 
whether  the  lands  ruder  water  of  the  East  river,  either  between 
high  and  low  water  or  below  low-water  mark,  belonged  to  the 
state  or  the  city,  in  our  view,  is  immaterial,  because  we  do  not 
consider  the  act  of  1892  as  a  grant  of  any  property  rights.  It  cer- 
tainly would  not  be  seriously  contended  that  m  granting  the  right 
to  place  the  bridge  between  certain  streets  and  in  certain  localities 
the  intention  was  expressed  on  the  part  of  the  legislature  to  grant 
the  property  within  the  limits  fixed.  So  here  the  authority  "to 
use  and  occupy  so  much,  of  the  lands  under  water  of  the  East 
river,"  etc.,  is  only  the  conferring  of  power  to  do  what  was  neces- 
sary to  be  done  in  connection  with  the  construction  of  the  bridge, 
coupled  with  a  restriction  that  the  bridge  corporation  should  not 
go  beyond  the  exterior  pier  line,  thus  locating  and  defining  the 
situation  of  the  piers,  leaving  the  corporation  to  proceed  in  the 
manner  provided  by  statute  for  obtaining  of  property  and  what- 
ever other  right  are  necessary  and  requisite  for  the  location  and 
construction  of  its  piers. 

It  is  further  insisted  by  appellant  that,  this  corporation  being 
subject  to  the  law  regulating  the  operation  of  street  railroads,  the 
grant  of  the  power  to  extend  the  approaches  between  First  and 
Second  avenues  is  void  because  in  conflict  with  that  section  of  the 
constitution  (section  18,  art.  3)  which  requires  the  consent  of  prop- 
erty owners  and  of  the  local  authorities,  and  that  it  has  also 
failed  to  comply  with  the  requirements  of  section  88  of  the  rapid 
transit  act  (Laws  1892,  ch.  102),  respecting  the  consent  of  the  IcHcal 
authorities.  This  latter  section,  in  substance,  provides  that  if  a 
company,  anthorized  to  construct  as  part  of  its  bridge  an  approach 
running  in  an  easterly  and  westerly  direction,  should  substitute 
in  lieu  thereof  an  elevated  railroad,  it  must  comply  with  the  pro- 
visions of  the  rapid  transit  act  by  obtaining  tne  consent  of  the 
local  authorities  and  the  property  ownera  We  think  it  unneces* 
sary  to  discuss  these  objections,  because  the  plaintiflE  is  not  amen- 
able to  the  provisions  of  acts  aflfecting  either  street  or  elevated 
railroads,  it  is  true,  as  we  have  seen,  that  by  a  general  and  separ- 
ate act  (chapter  225  of  the  Laws  of  1893)  any  company  incorpo- 
rated for  the  purpose  of  constructing  and  maintaining  a  bridge  or 
bridges  over  any  river,  etc.,  connecting  any  city  containing  more 
a  million  of  inhabitants  with  any  oflier  city  in  the  state,  is  em- 
powered to  lay  tracks  and  operate  a  railway  on  said  bridge  or 
oridges.  If  the  petitioner  has  not  the  right  to  lay  down  tracks 
and  operate  a  railway  upon  the  bridge  pursuant  to  this  law,  then 
it  could  not  take  the  land  of  the  derenaant,  which,  as  the  proofs 
show,  is  needed  for  the  purposes  of  the  proposed  railway.     In  its 
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original  charter  of  1867,  the  eastern  terminus  of  the  bridge  did 
not  rest  upon  nor  extend  to  any  other  city,  the  municipality  of 
Long  Island  City  having  been  created  by  chapter  719  of  the  Laws 
of  1870.  This  we  do  not  regard  as  fatal  to  plaintiff's  right  to  lay 
down  railroad  tracks  upon  its  bridge,  for  considering  that  since 
1870  the  bridge  comteraplated  would  necessarily  connect  the  city 
of  New  York  with  Long  Island  City,  the  petitioner  was  brought 
within  the  provisions  of  the  act  of  1893,  and  obtained  the  right  to 
lay  down  tracks  upon  its  bridge. 

We  have  eone  over  the  record  of  this  proceeding  bristling  with 
constitutioniu  questions,  which  have  been  pressed  upon  our  atten- 
tion by  the  appellant  with  earnestness  and  ability ;  but  while  some 
of  tljiem  are  serious,  we  do  not  regard  any  as  fatal  to  the  judgment 
and  order  appointing  the  commissionera  In  addition,  there  were 
many  subsidiary  questions  which  we  have  not  referred  to,  because, 
in  our  opinion,  they  posses  no  merit  Where,  as  here,  the  legisla- 
ture has  repeatedly  expressed  its  intention  of  conferring  the  right 
ui>on  the  plaintiff  to  construct  a  great  public  improvement,  and 
this  has  been  supplemented  bjr  acts  of  congress,  it  is  not,  the  duty 
of  the  court  to  take  microscopic  views  of  the  questions  presentedf, 
to  the  end  that  it  may  find  some  means  of  destroying  or  impair- 
ing the  validity  of  the  srant  which  has  been  thus  conferred,  but 
it  18  our  duty,  in  a  broad  and  liberal  spirit,  to  carry  out,  as  far  as 
the  same  can  be  done  consistently  witn  the  constitution  and  the 
laws,  the  legislative  will ;  and  where,  as  here,  the  forfeitures  for 
failure  to  comply  with  certain  conditions  have  been  waived  by 
subsequent  legislative  grants,  we  think  that  in  the  determination 
of  the  main  question,  upon  the  merits,  as  to  the  right  to  construct 
the  bridge,  the  legislative  intent  should  have  great  weight,  and,  if 
possible,  should  be  given  effect  Having  concluded,  therefore, 
that  the  objectionable  and  unconstitutional  clauses  in  the  act  can 
be  separated  so  as  not  to  destroy  the  main  purpose,  we  see  no 
reason  for  disturbing  the  conclusion  reached  by  the  referee  in 
holding  that  the  plaintiff  had  the  right  to  maintain  this  proceed- 
ing, and  the  order  and  judgment  entered  upon  his  decision  ac- 
cordingly should  be  affirmed,  with  costa 

Parker,  J.,  concurs  in  result 

Van  Brunt,  P.  J. — I  cannot  concur  in  the  conclusion  arrived 
at  by  Mr.  Justice  O'Brien  in  the  case  at  bar.  There  are,  as  it 
seems  to  me,  many  difficulties  in  the  way  of  allowing  the  petition- 
ers to  exercise  the  right  of  eminent  domain.  It  is,  however,  suffi- 
cient to  advert  to  but  one,  and  that  is  the  constitutionality  of  the 
act  of  1892  amending  chapter  895  of  the  Laws  of  1867,  In  1889 
the  company  commenced  condemnation  proceeding  to  take  certain 
lands  of  the  city  on  BlackwelVs  Island.  The  city  defended  these 
proceedings,  and  it  was  held  by  both  special  and  general  terras 
that  the  act  of  1885  which  amended  the  said  act  of  1867  attempted 
to  confer  the  power  to  law  down  railway  tracks  in  violation  of 
section  18  of  article  8  of  the  constitution,  and  the  grant  was  there- 
fore void.     The  language  of  the  act  of  1885  was : 

"  Such  bridge  shall  not  be  less  than  150  feet  elevation  above 
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average  mean  tide  at  the  middle  of  each  channel  of  the  river  and 
shall  be  built  for  railway,  carriage  and  foot  travel" 
'  The  language  of  the  act  of  1892  is : 

"  Such  bridge  shall  not  be  less  than  150  feet  elevation  above 
mean  high  water  at  the  middle  of  the  channel  of  the  river  and 
shall  be  so  constructed  as  to  provide  for  the  accommodation  and 
transportation  of  passengers  and  vehicles  of  every  description,  for 
the  transportation  of  freight  and  for  such  other  purposes  and  in 
such  manner  as  shall  in  the  judgment  of  the  said  company  seem 
most  desirable." 

It  seems  to  me  that  the  language  of  the  act  of  1892  would  not 
only  authorize  the  doing  of  everything  which  could  be  done  under 
the  act  of  1885,  but  everything,  in  addition  thereto,  which  mi^ht 
seem  to  the  company  most  desirabla  It  is  difficult  to  conceive 
language  which  could  have  a  broader  scope  than  that  which  was 
employed  in  the  act  under  consideration.  The  company  are  to 
build  the  bridge  for  the  transportation  of  passengers  and  vehicles 
and  freight,  and  for  such  other  purposes  and  in  such  manner  as 
in  the  judgment  of  said  company  may  seem  desirabla  If  the  com- 
pany did  construct  a  railway  bridge  under  the  powers  attempted 
to  be  conferred  by  this  act,  and  their  right  so  to  do  was  sought  to 
be  questioned  upon  the  ground  that  the  language  of  the  act  did 
not  confer  such  power,  how  is  it  possible  that  a  court  could  de- 
termine that  such  power  was  not  conferred?  It  is  manfest,  if  the 
question  was  presented  to  the  court  in  that  form,  that  there  Qould 
be  but  one  construction  placed  upon  the  act,  namely,  that  the 
company  had  the  authority  to  transport  passengers  and  freight,  by 
means  of  a  railroad,  across  the  bridge.  They  must  build  the 
bridge  to  transport  vehicles  of  every  description,  and  such 
vehicles  are  to  be  transported  in  such  manner  as  to  the  bridge 
company  shall  seem  most  desirable.^  A  railway  car  is  a  vehicle  of 
some  description,  and  the  transportation  of  such  a  vehicle  upon 
rails  or  a  railroad  is  the  transportation  of  such  vehicle  in  some 
manner;  and,  if  that  manner  is  considered  most  desirable  by  the 
company,  it  is  authorized  by  the  terms  of  this  act  Instead  of  the 
amendment  of  1892  obviating  the  objections  which  were  substan- 
tiated to  the  act  of  1885,  it  seems  to  me  it  only  aggravated  such 
objections  by  the  greater  breadth  of  the  language  used. 

In  respect  to  the  claim  which  is  made  that  the  act  of  1898  has 
conferred  upon  this  company  the  power  to  erect  a  railroad  bridge, 
while  such  act  seems  to  me  clearly  to  be  within  the  restrictions  of 
the  constitution,  although  there  are  some  decisions  which  have 
held  to  the  contrary,  yet  that  act  cannot  breathe  constitutionality 
into  the  act  of  1892,  the  provisions  of  which  act  conferring  this 
power  are  plainly  within  the  constitutional  prohibition.  "^  The 
petitioners  therefore  have  no  right  to  exercise  the  franchise  at- 
tempted to  be  conferred  by  the  act  of  1892. 

I  think  the  order  appealed  from  should  be  reversed,  and  the 
proceedings  dismissed,  with  costs  of  this  court  and  of  the  court 
oelow. 
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National  Wall  Paper  Company,  Resp't,  v.  Bobert  R 
HOBBS,    App'lt 

{Supreme  Oourt,  General  Term,  First  Department,  Filed  Mvember  16, 1S9$.) 

Contracts— Rbstraiht  of  trade — Who  mat  question. 

An  agreement  to  refrain  from  engaging  in  a  particular  line  of  buBlQess 
cannot  be  held  to  be  illegal,  as  In  general  restraint  of  trade,  nor  can  il  be 
avoided  as  a  part  of  a  conupt  and  wicked  conspiracy  against  the  law  and 
public  policy  of  this  state  by  one  who  has  received  and  retained  a  Taltia- 
ble  consideration  for  it. 

Appeal  from  an  order  continuing  a  temporary  injunction, 
A.  B,  Boardmaiiy  for  app*ltj ;  S,  Untermeytr^  for  resp*t. 

Van  Brunt,  P.  J.  —  This  action  was  brought  for  the  purpose 
of  restraining  the  defendant  from  the  violation  of  an  agreement 
which  it  is  alleged  he  entered  into  with  the  plaintiflE,  whereby  he 
agreed,  for  a  consideration  received  by  him,  that  he  would  not, 
directly  or  indirectly,  engage  in,  or  become  associated  with,  any 
business  of  manufacturing,  buying,  or  selling  wall  paper,  decora- 
tions, furnishings,  or  merchandise  of  a  similar  character,  as  princi- 
pals, agents,  employees,  or  in  any  other  relation  or  capacity,  or  as 
stockholders,  directors,  trustees,  agents,  officers,  or  employees  of 
any  corporation  other  than  the  plaintiflE,  in  any  state  or  territory 
of  the  United  States  except  the  state  of  Washington.  It  ap|}ears 
and  is  conceded  upon  the  part  of  the  defendant  that  he  was  mak- 
ing preparations  to  enter  as  employee  into  the  business  of  a  rival 
corporation.  The  injunction  obtained  herein  was  continued  upon 
motion,  and  from  order  continuing  the  injunction  this  appeal  is 
taken. 

Since  the  decision  of  the  case  of  Diamond  Match  Co.  v.  Eoeber, 
106  N.  Y.  473 ;  11  St.  Rep.  47,  such  a  contract  as  above  referred 
to  cannot  be  held  to  be  illegal,  as  in  general  restraint  of  trade.  It 
is  urged,  however,  upon  the  part  of  the  defendant,  that  the  con- 
tract which  was  entered  into  by  his  firm  and  himself  with  the 
plaintiflE  was  void,  because  it  was  part  of  a  corrupt  and  wicked 
conspiracy  against  the  law  and  public  policy  of  this  state,  in  that 
it  was  a  combination  of  manufacturers,  for  the  purpose  of  putting 
up  the  price  of  goods  and  down  the  price  of  wagea  In  view  of 
the  fact  that  the  defendant  retained  the  price  which  was  paid  for 
his  corrupt  and  wicked  agreement,  it  is  difficult  to  see  how  he 
can  claim,  being  a  party  to  the  instrument,  and  having  received 
that  which  he  considered  an  adequate  consideration  for  the 
restraints  which  were  put  upon  his  volition,  that  such  restraint 
should  be  removed,  and  he  be  permitted  to  enjoy  the  fruits  of 
what  he  claims  to  be  his  unlawful  agreement  We  do  not  think 
that  the  defendant  is  in  a  position  to  attack  this  contract,  cer- 
tainly not  with  its  fruits  in  his  pocket 

The  order  should  be  affirmed,  with  $10  costs  and  disburae- 
ments. 

All  concur. 
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National  Shoe  and  Leather  Bank  op  the  Cmr  of  New 
York,  Resp't,  v.  Amelia.  F.  Baker  et  al,  App'lts. 

{duprmne  Court,  Cfeneral  Term,  Firti  Department,  Filed  November  25,  2896i) 

1.  Equttt— Fraudulent  convbtaitcb— Rbfbrbngb. 

An  action  by  a  creditor  to  set  aside  a  fraudulent  claim,  made  by  a 
deceased  insolvent  debtor  before  the  creditor's  claim  is  reduced  to  a  judg- 
ment, may  be  referred,  where  a  long  account  must  be  examined,  and  do 
intricate  questions  of  law  are  involved. 

2.  Contract— Tort. 

A  complaint,  in  such  action,  which  alleges  an  indebtedness  arising  out 
of  a  fraudulent  appropriation  of  money  on  the  part  of  the  decedent,  does 
not  sound  in  tort. 

Appeal  from  an  order  of  reference. 

B,  F.  Tracyj  for  app'lts ,  J.  L.  Bishop^  for  resp't 

Yan  Brunt,  ^.  J. — This  action  was  brought  pursuant  to  chap- 
ter 487  of  the  Laws  of  1889,  which  provides  that  any  creditor  of 
a  deceased  insolvent  debtor  having  a  claim 7or  demand  against  the 
estate  of  such  deceased  debtor,  exceeding  in  amount  the  sum  of 
$100,  may,  in  like  manner,  for  the  benefit  of  himself  and  other 
creditors  interested  in  the  estate  or  property  of  such  deceased 
debtor,  disaffirm,  treat  as  void,  and  resist  all  acts  done  and  con- 
veyances, transfers,  and  agreements  made  in  fraud  of  the  right  of 
any  creditor  or  creditors  By  such  deceased  debtor,  and  for  that 
purpose  may  maintain  any  necessary  action  to  set  aside  such  acts, 
conveyances,  transfers,  or  agreements ;  and  for  the  purpose  of 
maintaining  such  action  it  shall  not  be  necessary  for  such  creditor 
to  have  obtained  a  judgment  upon  his  claim  or  demand,  but  such 
claim   or  demand,  if  dispute<f,  may  be  proved   and  establiahed 

Xn  the  trial  of  such  action.  The  complaint  allies  an  indebt- 
ess  by  the  deceased  insolvent  in  the  sum  of  at  least  $100,000 
for  moneys  received  by  him  belonging  to  the  plaintiff  over  and 
above  the  amount  of  any  credits  or  set-offs  to  which  he  was  enti- 
tled ;  and  then  alleges  the  purchase  by  the  deceased  insolvent  of 
real  estate,  and  the  taking  of  the  title  thereto  in  the  name  of  the 
defendant  Merritt,  and  the  delivery  by  Merritt  to  the  deceased 
insolvent  of  a  conveyance  thereof  with  the  name  of  the  grantee  in 
blank,  and  with  authority  to  insert  the  name  of  an^  person  as 
grantee,  and  that  the  said  deceased  insolvent  inserted  m  said  con- 
veyance the  name  of  the  defendant  Baker.  The  plaintiff  served 
a  bill  of  particulars  consisting  of  a  very  large  number  of  items  of 
chaiges  and  credits.  The  defendant  thereupon  answered,  denying 
upon  informatien  and  belief  the  indebtedness  and  the  fraudulent 
character  of  the  conveyance,  and  also  setting  up  the  statute  of 
limitationa  The  motion  having  been  made  to  refer  the  case  upon 
the  ground  that  the  trial  would  involve  the  examination  of  a  long 
account,  such  motion  is  granted,  and  from  the  order  thereupon 
entered  this  appeal  is  taken. 

This  order  is  attacked  mainly  upon  the  ground  that  there  is  no 
account  to  be  examined,  which  is  the  direct  and  immediate  obje(*t 
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of  this  actioD.  In  this,  we  think,  the  learned  counsel  for  the  appellant 
is  in  error.  This  action  is  of  a  dual  character.  First,  it  must  estab- 
lish the  debt,  and  then  itjs  entitled  to  the  equitable  relief.  It  is  dif- 
ferent from  the  ordinary  creditors*  actions,  oeoause  they  are  based 
upon  judgments,  and  in  such  actions  the  question  of  indebtedness 
has  been  previously  determined.  But  in  the  action  in  the  case  at 
bar  the  wnole  liability  is  open  to  discussion  and  investigation,  and 
the  first  question  to  be  determined  is  whether  the  deceased  was  in- 
debted to  the  plaintiff,  and  if  so,  in  what  amount  From  the 
pleadings  it  is  apparent  that  this  will  necessarily  involve  the  ex- 
amination of  a  large  quantity  of  items  both  of  charges  and  credits 
bringing  the  case,  therefore,  within  the  ordinary  rules  applicable 
to  referable  cases.  Merely  because  there  are  other  issues  to  be 
tried  does  not  deprive  the  case  of  its  referable  character.  It  is 
only  where  there  are  questions  of  law  of  great  intricacy  that  the 
court  will  refuse  to  refer  even  where  a  long  account  must  neces- 
sarily be  examined.  In  the  case  at  bar  there  are  no  intricate 
questions  of  law;  there  are  only  questions  of  fact ;  the  primary 
one  being  the  fact  of  indebtedness  upon  the  part  of  the  deceased, 
and  the  proceeding  depending  upon  the  establishment  of  this  is- 
sue in  favor  of  the  plaintiff. 

It  is  urged  that  tne  amount  of  the  indebtedness  is  no  moment; 
that  it  makes  no  difference  whether  amount  claimed  was  $1,000, 
$100,000,  or  $1,000,000.  But  it  is  of  some  moment  that  some 
claim  for  some  amount  is  established,  and  in  order  to  establish  a 
claim  for  any  amount,  it  will  be  necessary  to  examine  and  sub- 
stantiate the  items  of  debit  and  credit  referred  to  in  the  bill  of 
particulars.  The  case  of  Bead  v.  Lozin,  31  Hiin,  286,  seems  to  be 
contrary  to  this  view.  But  we  think  that  that  case  is  irreconcila- 
ble with  the  case  of  Rowland  v.  Rowland^  141  N.  Y.  485 ;  57  St 
Rep.  595,  in  which  it  is  held  that,  where  an  accounting  is'  neces- 
sary, even  in  an  action  in  equity,  and  no  difficult  question  of  law 
is  involved,  the  court  has  a  right  to  order  a  reference.  It  is  urged 
that,  the  accounts  not  arising  out  of  contracts  between  the  parties 
the  action  is  not  referable;  and  that  actions  sounding  in  tort  are 
not  referable.  It  is  clear  from  the  character  of  the  complaint  that 
there  is  no  claim  is  the  nature  of  tort  It  contains  simply  an  al- 
legation of  an  indebtedness  arising  out  of  the  fraudulent  appro- 
E nation  of  money  upon  the  part  of  the  deceased.  The  plaintiff 
as  the  right  to  proceed  as  if  upon  contract 
The  oMer  should  be  affirmed,  with  $10  costs  and  disburse- 
ment&     All  concur. 

Max  Cohen,  as  Administrator,  eta,  Resp't,  v.  Herman  Jabeckt 
Impleaded,  etc.,  App'lt 

(flupreme  Court,  Oeneral  Term,  First  Department,  Filed  Nowmbetr  IS,  1895.} 

PLBADmo — Complaint — Causes  sbparatbly  btatbd. 

Where  the  causes  of  action  alleged  in  a  complaint  are  not  identical,  the 
defendant  is  entiUed  to  have  them  separated  in  such  manner  as  to  raise  the 
question  of  misjoinder  or  sufficiency  by  demurrer. 
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Appeal  from  an  order  denying  a  motion  to  make  complaint 
more  definite. 

A.  L.  Fromme,  for  app'lt;  A.  Levy,  for  xesp't 

Van  Brunt,  R  J. — This  action  was  brought  to  recover  dam- 
ages against  two  of  the  defendants  as  druggists,  and  one  of  the  de- 
fendants as  a  physician.     The  allegation  of  complaint  is  that  the 
defendant  Jarecky  was  employed  as  a  physician,  and  that  the  de- 
fendants prescribed,  prepared,  compounded,  and  furnished  a  cer- 
tain medical  preparation  or  medicine  to  be  administered  to  the 
deceased,  and  which  was  by  the  direction  of  the  defendants  ad- 
ministered to  the  deceased,  and  that  the  defendants  so  negligently 
prescribed,  prepared  and  compounded  such  medicine  as  to  mix 
therewith  a  certain  deadly  poison,  unknown  to  either  deceased  or 
his  parents,  and  defendants,  knowing  that  such  medicine  was  to 
be  administered  to  an  infant  of  tender  years,  did  carelessly,  negli- 
gently, and  wrongfully  prepare  a  certain  mixture  containing  a 
deadly  poison,  fatal  to  human  life,  and  did  negligently  and  wrong- 
fully direct,  order,  and  prescribe  that  the  same  be  administered  to 
said  deceased.     It  is  not  alleged  in  the  complaint  that  the  defend- 
ant druggists  had  anything  to  do  with  the  formulation  of  the  pre- 
scription.    Their  sole  dereliction,  if  any,  was  in  thej  preparation 
and  composition  of  the  prescription.     It  is  alleged  apparently  that 
the  defendant  physician  participated  in  the  preparation  and  com- 
pounding of  the  prescription,  yet  it  is  not  certain  that  it  was  the 
intention  of  the  pleaded  so  to  allega     It  is  clear,  however,  that  no 
cause  of  action  is  alleged  against  the  druggists  for  negligence  in 
the  formulation  of  the  prescription,   and  they  have  no  concern 
with  any  liability  which  the  defendant  physician  may  be  under 
because   of  such   negligence,  if  it  existecL       Consequently,   the 
causes  of  action  a^inst  the  defendants  are  not  identical,  and  the 
defendants  are  entitled  to  have  them  separated  in  such  manner  as 
to  raise  the  question  of  misjoinder  or  sufiiciency  by  demurrer. 

The  order  should  be  reversed,  with  $10  costs  ana  disbursements 
and  the  motion  granted  to  make  the  complaint  more  definite  and 
certain,  with  $10  costs  to  the  separate  appellant& 

All  concur.  

TjNrrED    States   Cordage    Company,    Resp't,    v.    Wiujam 

Wall's  Sons  Rope  Company  et  al,  App'lts. 
(Supreme  Court,  General  Term,  First  D^fkirtment,  Filed  Nowmber  16,  1896,) 

1.  Contract — Restraint  of  trade. 

A  coyenant  not  to  engage  in  any  business  by  a  vendor,  made  in  oonneo- 
tion  with  a  sale  of  bis  business  and  good  will,  is  valid  and  enforceable. 

18.  Injunction— Trade  name. 

A  corporation  is  entitled  to  an  injunction  restraining  a  general  member 
of  a  firm  which  sold  out  their  business  and  good  will  n'om  doing  ^^^°^ 
under  their  own  name,  where  they  covenanted  not  to  engage  in  such  bOBi- 
ness  within  the  limits  of  the  United  States  except  as  an  employe  of  the 
vendee. 

2,  Same — Noihnal  partners. 

Where  a  general  partner  executes  a  contract,  on  behalf  of  his  firm,  to 
convey  the  property  and  good  will  of  the  firm  and  not  to  engage  in  the 
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firm's  business,  persons  who  are  nominal  partners  only,  as  trustees  of  a 
deceased  partner,  are  not  prohibited  by  such  contract  from  engagine  in 
the  same  business  in  their  own  names,  nor  from  soliciting  business  from 
former  customers  of  such  firm. 

Appeal  from  an  order  granting  an  injunction  pendente  Ute. 
Adrian  H.  Joline,  for  app'lt ;  JoAn  L.  Cadwaladerj  for  resp't 

Parker,  J. — The  order  under  review  enjoins  the  defendants, 
during  the  pendency  of  this  action,  "  from  using  or  displaying  the 
name  'William  Wall's  Sons,'  either  separately  or  conjunctively  with 
any  other  words,  and  from  using  the  name  *William  WalPs  Sons 
Eope  Company,'  or  either  of  such  names,  upon  any  signs,  cards, 
bill-heads,  or  letter-heads,  or  otherwise,  or  from  any  way  holding  . 
themselves  out  as  successors  to  the  firm  of  William  Wall's  Sons 
and  from  in  any  manner  soliciting  business  from  the  customers 
formerly  of  William  WalPs  Sons."  In  support  of  the  motion  foi 
an  injunction  pendente  lite  the  plaintiff  caused  it  to  appear,  by  its 
motion  papers  that  prior  to  July  15,  1887,  William  Wall's  Sons 
had  established  a  reputation  as  manufacturers  of  cordage,  and  on 
or  about  that  day  such  firm,  with  three  other  firms  engaged  in  the 
same  business,  established  the  National  Cordage  Company,  a  New 
Jersey  corporation,  with  a  capital  of  $1,500,000,  and  caused  leases 
of  their  several  plants  to  be  made  to  such  company  for  ninety-nine 
years,  and  at  the  same  time  arranged  to  take  back  subleases  for 
thirty-eight  years  each,  with  two  renewals  of  the  several  leased 
plants,  and  in  consideration  of  the  leases  caused  the  entire  capital 
stock  to  be  issued  to  themselves.  After  the  execution  of  the 
leases,  the  temporary  directors  resigned,  and  the  representatives  of. 
these  four  concerns  became  directors,  and  entered  into  the  man- 
agement of  the  joint  business  as  they  had  before  managed  their 
separate  business  in  concert;  Frank  T.  Wall,  the  active  partner  of 
William  Wall's  Sons,  becoming  a  director  and  vice-president  In 
August,  1890,  the  same  individuals  continuing  in  the  management, 
a  plan  was  devised  to  get  a  large  amount  of  preferred  stock,  and 
to  divide  a  still  larger  amount  of  common  stock  among  themselvea 
The  foundation  for  this  issue  of  stock  was  the  alleged  necessity  of 
the  purchase  by  the  company  of  the  fees  of  the  four  properties 
which  had  been  leased  for  ninety-nine  years,  and  the  procuring  of 
assignments  from  the  several  owners  of  the  mills  of  the  good  will 
of  the  business  of  the  firms  and  corporations  owning  them,  to- 
gether with  covenants  not  to  engage  in  the  cordage  business  except 
for  the  company.  In  pursuance  of  this  scheme,  the  directors,  on 
August  25,  1890,  appointed  a  committee,  of  which  Frank  T.  Wall 
was  a  member,  "to  make  a  careful  valuation  of  the  assets  looking 
to  an  increase  of  the  capital  stock."  The  committee  reported  that 
the  capital  stock  shoula  be  increased  to  the  extent  of  $18,500,000, 
$5,000,000  of  the  stock  to  be  preferred  and  $8,500,000  of  the  com- 
mon  stock ;  the  preferred  stocK  to  be  offered  to  the  public  for  sale, 
the  proceeds  to  be  devoted  to  the  acquisition  of  the  fees  of  the 
four  leased  properties ;  and  that  the  company,  as  a  part  considera- 
tion for  the  proceeds  of  the  preferred  stock,  should  receive  the 
assignments  from  the  several  owners  "of  the  good  will  of  their 
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basiness,  their  trade*marks,  and  covenants  not  to  engage  in  busi- 
ness except  for  the  National  Cordage  Company ; "  the  commoo 
stock  to  be  divided  among  themselves  as  stockholders,  as  repre- 
senting undivided  profits.  Frank  T.  Wall,  the  active  member  of 
the  firm  of  William  Wall's  Sons,  oflfered  the  resolutions  at  the 
stockholders*  meeting  accepting  the  recommendations  of  the  di- 
rectors to  devote  the  proceeds  of  the  50,000  shares  of  preferred 
stock  to  the  purchase  of  the  fees,  together  ,with  an  assignment  of 
the  good  will  of  the  respective  business,  trade-marks,  and  labels, 
with  a  covenant  not  to  go  into  business  except  with  the  National 
Cordage  Company.  The  scheme  was  subsequently  carried  out  so 
far  as  the  company  was  concerned.  The  preferred  stock  was  of- 
fered to  the  public,  and  subscribed  for,  ana  the  proceeds  devoted 
in  accordance  with  the  recommendations  of  the  directors  and  the 
resolutions  of  acceptance  by  the  stockholders.  The  price  paid  to 
William  Wall's  Sons  in  cash  and  preferred  stock  was  $970,579.40. 
The  common  stock,  amounting  to  $8,500,000,  was  turned  over  to 
the  stockholders.  Prior  to  the  passage  of  the  resolutions  by  the 
directors  and  stockholders  to  which  we  have  referred,  and  on  Au- 
gust 21st,  Frank  T.  Wall,  on  behalf  of  his  firm,  executed  an  agree- 
ment which  recited  that  William  Wall's  Sons  were  about  to  con- 
vey their  mill  property,  with  the  tools,  etc.,  "  together  with  the 
good  will  of  the  said  business  of  the  said  parties  of  the  first  part, 
and  the  exclusive  right  of  the  use  of  their  name  therein,  ana  the 
exclusive  right  to  all  their  trade-marks  and  labels  as  heretofore 
owned  by  them,  for  use,  or  in  fact  used,  in  connection  with  their 
said  business."  After  the  adoptidn  of  the  resolutions  no  formal 
transfer  was  executed  by  William  Wall's  Sons  in  accordance  with 
the  resolutions  or  otherwise,  although  the  consideration  there- 
fore was  accepted  by  them.  In  May,  1893,  the  National  Cordage 
Company  passed  into  the  hands  of  receivers,  who  in  due  course  de- 
manded and  obtained  from  the  firm  of  William  Wall's  Sons  a  deed 
of  the  real  estate  on  which  the  mill  property  was  situated.  Subse- 
quently there  was  a  reorganization  of  the  new  corporation  bearing 
the  name  of  the  United  States  Cordage  Company,  and  to  it  was 
transferred  all  of  the  property  and  property  rights  of  the  National 
Cordage  Company,  including  the  good  will  of  the  business  of  William 
Wall's  Sons,  and  tl\e  right  to  use  the  firm  name.  By  this  transfer 
the  new  corporation  succeeded  to  all  the  property,  property  rights, 
and  interests  of  the  original  corporation,  ana  acquired  all  of  the 
benefits  arising  from  and  growing  out  of  the  contracts  to  which  we 
have  referred.  Frank  T.  Wall,  William  F.  Wall,  and  Edwin  R 
BrinkerhoflE,  notwithstanding  these  facts,  made  preparations  to  en- 
gage in  the  business  of  manufacturing  and  selling  cordage ;  and  to 
facilitate  the  sale  of  the  goods  undertook  to  make  such  use  of  the 
name  William  Wall's  Sons  as  would  enable  them  to  derive  sub- 
stantial benefit  from  the  good  will  which  had  been  established  in 
that  name.  To  that  end  they  organized  a  corporation  known  as 
William  Wall's  Sons. Rope  Company,  under  the  laws  of  the  state 
of  New  Jersey.  At  their  office  on  South  street  a  lai^e  sign  bore 
the  nalme  of  William  Wall's  Sons,  and  they  made  use  of  other 
signs  to  the  same  eflEect     Circulars  were  issued,  addressed  to  their 
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customers,  inviting  custom,  in  which  reference  was  made  to  the 
old  firm  of  William  WalUs  Sons,  and  signed' William  WalFa  Sons 
Rope  Company. 

From  these  facts  it  is  apparent  that  there  is  no  room  to  ques- 
tion so  much  of  the  order  as  enjoins  the  defendants,  during  the 
pendency  of  this  action,  from  using  in  any  manner  whatever  the 
name  William  Wall's  Sons  in  connection  with  the  manufacture 
and  sale  of  cordage.  The  appellant  Frank  T.  Wall,  insisting  that 
the  only  rights  secured  by  the  National  Cordage  Company  were 
under  and  Dy  virtue  of  the  so-called  "agreement"  of  August  21, 
1890,  urges  that  he  islit  liberty  to  engage  in  the  cordage  business 
under  his  own  name,  and  to  solicit  custom  of  any  person  or  per- 
sons whomsoever.  By  the  agreement  he  claims  that  the  good 
will  of  William  Wall's  Sons  was  transferred,  and  nothing  more; 
and  that,  in  the  absence  of  an  express  statement  to  the  contrary, 
the  vendor  of  a  name  and  good  will  of  a  business  the  same  busi- 
ness, and  invite  all  the  world,  including  the  old  customers  of  the 
vendor,  to  come  there  and  purchase  of  him,  provided  he  does  not 
lead  any  one  to  believe  that  the  articles  that  he  oflEers  for  sale  are 
manufactured  by  the  vendee,  or  that  he  was  the  successor  to  the 
business  of  the  old  firm,  or  that  the  vendee  was  not  caarying  on 
the  business  formerly  carried  on  by  the  old  firm.  Marcus  Ward 
<t  Cb.  V.  Ward,  40  St.  Rep.  792.  But  since  the  Diamond  Match 
Ch,  v.Boeher,  106  N.  Y.  473 ;  11  St  Rep.  47,  it  has  been  the  law 
of  the  state  that  a  covenant  not  to  engage  in  business  by  a  vendor, 
made  in  connection  with  a  sale  of  his  business  and  good  will,  is 
valid  and  enforceabla  The  agreement  of  August  21st  contains  a 
covenant  that  the  parties  of  the  first  part  shall  not,  directly  or  in- 
directly, engage  in  the  manufacture  or  sale  of  cordage  and  binding 
twine  within  the  limits  of  the  United  States,  except  as  an  employe 
of  the  party  of  the  second  part,  and  except  upon  certain  condi- 
tions precedent  in  the  agreement  specified,  which  it  does  not  ap- 
pear the  parties  have  performed  or  attempted  to  perform.  And  it 
seems  a  reasonable  construction  to  place  upon  that  agreement  to 
hold  that  the  covenant  included  Frank  T.  Wall  individually  as 
well  as  the  firm  of  William  Wall's  Sons,  of  which  he  was  the  only 
active  member.  But,  independently  of  this  agreement,  which,  as 
we  have  said,  was  executed  prior  to  the  recommendations  of  the 
board  of  directors  and  the  stockholders  to  purchase  the  fees  of  the 
property  and  the  good  will  will,  it  would  seem  that  the  National 
Cordage  Company  became  the  owner  of  the  property  and  good 
will  oi  the  business  of  William  Wall's  Sons,  and  they  became 
bound  not  to  engage  in  a  similar  business,  except  as  employes  of 
the  company.  The  recommendation  of  the  directors,  made  pur- 
suant to  a  report  of  a  committee  of  which  Frank  T.  Wall  was  a 
member,  waa  that  the  proceeds  of  the  preferred  stock  should  be 
devoted  to  procuring  the  fees  of  the  properties  and  obtaining  the 
good  will  or  their  business,  trade-marks,  and  covenants  not  to  en- 
gage in  business  except  for  the  National  Cordage  Company.  This 
recommendation  of  the  directors  was  adopted  by  the  stockholders 
bv  a  resolution  offered  by  Frank  T.  Wall  The  proposition  was 
accepted  by  the  owners  of  the  several  properties,  and  they  received 
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therefor  the  full  consideration.  The  making  of  the  propositions, 
their  acceptance,  and  the  payment  of  the  money,  the  parties  ap- 
parently regarded  as  binding  upon  them  without  a  formal  written 
agreement ;  and  so  it  was,  if  that  was  their  understanding  and  in- 
tention. We  discover  nothing  in  the  present  record  to  lead  us  to 
think  that  it  was  not  so  intended,  and,  thaj  being  the  case,  it  would 
seem  that  Frank  T.  Wall  bound  himself  not  to  engage  in  the 
cordage  and  binding-twine  business  except  as  an  employe  of  the 
National  Cordage  Company.  It  was  claimed  upon  tne  argument 
that  it  does  not  appear  from  the  record  that  Brmkeroff  and  Wil- 
liam F.  Wall  bound  themselves  not  to  engage  in  the  cordage  busi- 
ness under  their  own  names,  nor  from  soliciting  business  from 
customers  formerly  of  William  Wall'n  Sons.  Tliis  position  seems 
to  us  well  founded.  The  eighth  clause  of  the  complaint  alleo:es 
that  in  the  year  1888  the  firm  of  William  WalUs  Sons  was  dis- 
solved by  the  death  of  Michael  W.  Wall,  and  thereupon  a  new 
partnership  was  formed,  consisting  of  Frank  T.  Wall  and  Eliza  A. 
Wall  as  general  partners,  William  F.  Wall  and  Edwin  R  Brink- 
erhofif,  as  trustees  under  the  last  will  and  testament  of  Michael 
W.  Wall,  as  nominal  partners.  It  does  not  appear  that  either 
Brinkeroff  or  William  F.  Wall  derived  the  slightest  benefit  from 
the  transactions  between 'William  WalPs  Sons  and  the  National 
Cordage  Company,  or  that  they  had  any  connection  whatever  with 
the  business  other  than  as  trustees  under  the  will  of  Michael  W. 
Wall.  That  being  so,  we  can  discover  no  ground  upon  which  to 
base  an  injunction  restraining  them  from  engaging  in  the  business 
under  their  own  names,  or  from  soliciting  business  from  the  cus- 
tomers of  the  old  firm  of  William  Wall's  Sons. 

The  order  should  be  modified  by  adding  at  the  end  thereof  the 
following:  "But  so  much  of  the  order  as  enjoins  the  defendants 
from  in  any  manner  soliciting  business  of  customers  formerly  of 
William  Wall's  Sons"  shall  not  apply  to  Edwin  R  Brinkeroff  and 
William  F.  Wall.  As  thus  moaified,  the  order  should  be  af- 
firmed.    All  copcur. 

Robert  M.  Cubtiss,  Resp't,  v.  John  C.  Mott,  App'lt 

{Supreme  (hurt,   GenercU  Term,  FXrat  Department,  Filed  November  16, 139S.) 

Brokers— Contract — Compensation. 

A  broker,  who  is  merely  authorized  to  make  a  sale  of  property  at  a  price 
named,  is  not  entitled  to  receive  his  commissions  unless  he  secures  a  pur- 
chaser who  is  ready  and  willing  to  take  the  property  upon  the  terms  fixed 
by  the  owner.  So  held  in  a  case  where  a  broker  procured  a  purchaser  of 
real  estate  provided  that  the  rents  amounted  to  a  certain  sum,  though  tbe 
vendor  represented  tliat  the  rentals  amounted  to  such  sum. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  a 
verdict 

Lemuel  Skidmore,  for  app'lt;  George  J.  KUgen^  for  resp't 

Parker,  J. — We  do  not  see  how  this  judgment  can  stand,  al- 
thougli  it  may  well  be  that  in  this  particular  instance  it  works 
substantial  justica    The  plaintiff,  as  broker  undertook  to  sell  the 
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defendant's  property  at  a  fixed  price,  at  a  rate  of  commission 
agreed  upon.  Under  the  authorities  of  this  state  it  was  necessary 
for  him,  in  order  to  earn  his  commissions,  to  produce  a  purchaser 
who  should  be  ready  and  willing  to  purchase  the  property  upon 
the  would-be  seller's  terms.  This  he  did  not  do,  but  instead  he 
brought  a  man  who  would  have  bought  it  at  the  seller's  terms 
provided  the  monthly  rental  at  the  time  had  been  equal  to  that 
represented  to  him  by  the  broker.  Now,  if  the  broker  had  ob- 
tained the  information  as  to  the  amount  of  the  rentals  from  any 
other  source  than  that  of  the  intended  vendor,  it  would   not  be 

f)retended  that  he  could  recover  commissions.  But  the  jury  have 
ound,  and  therefore  it  must  be  taken  to  be  true,  that  Mott,  in 
response  to  an  inquiry  of  him  by  the  broker,  stated  the  monthly 
rentals  to  have  been  $510,  whereas  they  were  in  fact  $488.  It 
had  rented  at  the  larger  figure,  but  at  the  time  of  the  inquiry  of 
the  broker,  as  well  as  at  the  time  when  Mr.  Philips  concluded  to 
take  the  property  at  Mr.  Mott's  figures  if  it  was  rented  at  $510 
per  month,  it  was, in  fact  renting  at  $488  per  month.  In  the  dis- 
position of  the  case  by  the  trial  court  it  was  assumed  that  it  made 
no  diflference  whether  the  representations  were  mistakenly  made, 
and  in  good  faith,  or  with  full  knowledge  of  their  untruth ;  the 
position  taken  being  that  the  representations  made  to  the  broker 
about  his  property  formed  a  part  of  the  seller's  contract  with  him. 
and,  if  any  of  such  representations  prove  not  to  be  true,  and  solely 
by  reason  thereof  the  broker  fails  to  bring  about  a  sale  upon  the 
terms  of  the  seller,  then  the  broker  has  performed  his  part  of  the 
contract,  and  is  entitled  to  commissions  as  if  the  sale  had  actually 
taken  place.  Undoubtedly,  the  owner  of  property,  wishing  to 
sell,  could  make  such  an  agreement  with  a  broker,  in  which  event 
he  would  be  bound  by  it ;  but  it  has  never  been  understood,  nor 
has  it  been  held  by  the  courts,  so  far  as  we  have  observed,  that  a 
broker,  who  is  merely  authorized  to  make  a  sale  of  property  at  a 
price  named,  is  entitled  to  receive  his  commissions  unless  he 
secures  a  purchaser  who  is  ready  and  willing  to  take  the  property 
upon  the  terms  fixed  by  the  owner.  The  legal  effect  of  the  ordi- 
nary and  usual  brokers  contract,  such  as  this  one,  has  been  so 
long  settled  by  the  courts,  and  has  become  so  thoroughly  under- 
stood by  men  of  business,  that  the  courts  should  not  lightly  per- 
mit other  conditions  to  be  iniported  into  it  French  v.  Light  Ch., 
15  N.  Y.  Supp.  161 ;  39  St  Rep.  515,  supports  the  positions  we 
have  taken  tnat  the  plaintiff  has  not  performed  his  contract,  and, 
that  being  so,  lie  is  not  entitled  to  recover  commissions  which  can 
only  be  based  upon  its  performance.  Whether,  in  a  proper  action, 
this  plaintiff  could  recover  damages  because  of  misrepresentations 
which  prevented  performance  of  his  contract,  we  need  not  consider, 
as  that  question  is  not  before  us. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event 
Van  Brunt,  P.  J.,  concurs, 

O'Bribn,  J.  —  I  dissent,   thinking  the  judgment  should  be 
affirmed. 
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John  Dohn,  Resp't,  v,  John  Dawson  et  al,  App'lla 

(Supmne  (hurt.  General  Term,  Pint  Department,  Filed  November  IS,  ms) 

1.  Nbgligbnob— Risk. 

A  laborer,  while  lawfully  on  the  sidewalk  delivering  material  for  a 
building,  does  not  assume  anj  risk  of  bricks  falling  on  him  from  scaffolds 
erected  and  used  by  contractors. 

3.   SAMB— B^TIDBNCB. 

Where  the  court  offers  to  permit  the  defendant's  counsel  to  show  that 
there  was  a  scaffold  there  at  the  time,  a  refusal  to  permit  him  to  ask  a 
witness  the  question  **  had  there  been  a  scaffold  erected  on  the  outside  of 
this  building  ?  "  is  not  error. 

8.  Samb. 

The  evidence,  in  this  case,  was  held  sufficient  to  sustain  the  finding  that 
defendant's  workman  let  the  brick  fall  and  that  it  struck  pliUntiff. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  plaint- 
iff, and  from  an  order  denying  a  motion  for  a  new  trial 
G.  M.  Eark,  for  app'lis;  K  J.  Jfc  Outre,  ,  for  resp't 

Van  Brunt,  P.  J. — ^The  defendants  were  masons,  who  had  a 
contract  from  the  city  for  the  mason  work  of  the  Criminal  Courts 
building.  There  were  at  the  same  time  many  workmen  employed 
by  others  having  independent  contracts  with  the  city.  •  The  plain- 
tiff was  employed  by  an  independent  firm  of  contractors,  who 
were  delivering  terra  cotta  at  the  building.  On  May  3,  1892,  the 
exterior  walls  of  the  building  had  been  conatructea  to  about  the 
fourth  story  on  the  Franklin  street  side.  In  the  face  of  the  wall 
were  spaces  for  windowa  Inside  the  wall  were  scaffolds  erected 
by  the  defendants  for  their  workmen.  On  the  date  mentioned 
two  of  the  defendants'  employes  were  engaged  in  building  a  scaf- 
fold above  another  scaffola,  upon  which  were  a  quantity  oi  brick^ 
the  planking  of  the  lower  scaffold  being  taken  out  for  the  pur- 
pose of  putting  it  upon  the  upper  scaffold,  and  the  workmen  re- 
moving the  bricks  from  the  lower  scaffold  and  placing  them  upon 
the  upper  scaffold  as  the  work  progressed.  One  of  these  work- 
men heard  a  brick  rattling  down  off  the  scaffold,  and  heard  it 
strike  something,  but  did  not  Jcnow  whether  it  went  inside  or  out 
In  any  event,  he  went  to  the  window,  and,  looking  out,  saw  the 
plaintiff,  about  fifteen  or  twenty  feet  from  the  corner  of  the  build- 
ing, holding  his  head.  Another  witness  testified  that  he  was  a 
fellow  workman  of  the  plaintiff,  and  was  unloading  a  truck,  and 
the  plaintiff  was  helping  him  to  take  off  his  load ;  that  the  plain- 
tiff was  not  there  more  than  a  minute  or  two  when  something 
struck  him  on  the  head ;  that  the  witness  did  not  see  the  thing 
strike  him,  but  when  it  struck  it  bounced  on  the  ground,  and  the 
witness  looked  and  saw  that  it  was  half  a  brick,  or  a  little  over. 
It  was  claimed  upon  the  argument  by  the  counsel  for  the  appel- 
lants, and  is  claimed  upon  his  brief,  that  there  is  evidence  that 
there  were  plumbers  at  work  upon  this  wall,  who  were  cutting  out 
brick,  using  cold  chisels  and  hammer  and  tamping  irons,  with 
which  to  tamp  oakum  into  a  waste-pipe  joint  that  they  were  cut- 
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ting  out  We  have  examined  the  case  witli  care  for  the  purpose 
of  finding  evidence  that  any  plumbers  were  cutting  any  channel 
into  this  wall.  The  evidence  in  regard  to  the  plumbei's  is  that 
they  were  in  a  recess,  putting  in  a  waste-pipe,  and  that  they  had 
two  cold  chisels,  a  hammer,  and  a  tamping  tool,  and  were  at  work 
in  a  recess  that  sets  in  the  building,  and  that  they  were  calking. 
There  is  no  evidence  that  they  were  cutting  away  any  brick.  The 
evidence  in  the  case  shows  that  the  only  persons  who  were  work- 
ing^with  brick  were  these  employes  of  the  defendants  who  were 
moving  this  scaffold. 

It  is  urged  that  it  is  not  shown  that  the  defendants  were  guilty 
of  any  negligence,  and  that  it  is  purely  a  matter  of  inference  that, 
any  biick  fell  because  of  any  action  of  the  employes  of  the  de- 
fendant. This  is  undoubtedly  true.  But  in  the  case  of  a  mur- 
der, where  a  bullet  is  found  in  the  body  of  the  deceased,  and  the 
accused  is  shown  to  have  pointed  a  pistol  at  the  deceased  and  to 
have  fired  it  off,  it  is  only  a  matter  of  inference  that  the  bullet 
came  from  the  pistol.  Sv)  in  the  cp.se  at  bar  we  find  that  one  of 
these  workmen  testified  that  a  brick  fell  from  the  platform,  and  at 
about  the  same  time  the  plaintiff  was  struck,  and,  although  no 
one  saw  the  impact  of  the  brick,  yet  as  it  bounded  from  his  head 
it  was  seen  by  another  witness.  It  doas  not  require  a  very  great 
deal  of  inference  to  come  to  the  conclusion,  under  evidence  such 
as  this,  that  the  brick  which  was  let  fall  by  the  defendants'  work- 
men was  the  one  that  struck  the  plaintiff 

It  is  further  urged  that  the  plaintiff  took  the  risk  of  the  situa- 
tion at  the  time.  We  are  not  aware  that,  being  upon  the  sidewalk, 
he  took  the  risk  of  any  falling  brickbats  that  might  be  carelessly 
dropped  down  upon  his  head  by  the  employes  of  the  defendants. 
He  had  the  right  to  be  upon  the  sidewalk  He  was  there  attend- 
ing to  his  work,  and  he  had  no  reason  to  anticipate  such  careless- 
ness upon  the  part  of  defendants*  employes. 

It  is  urged  that  the  plaintiff  has  not  shown  absence  of  contrib- 
utory negligence,  and  that  it  cannot  be  inferred  from  the  proof  of 
the  accident  and  of  negligence  on  the  part  of  the  defendants. 
This  is  undoubtedly  true,  but  the  facts  are  shown,  and  the  plain- 
tiff has  proved  that  he  was  where  he  had  the  right  to  be.  He  had 
no  reason  to  expect,  as  already  suggested,  that  brickbats  would 
be  showered  down  upon  his  head. 

The  exception  to  which  attention  is  called  in  respect  to  the 
building  of  the  scaffold  on  the  outside  is  untenable.  The  court 
said  that  it  would  allow  the  counsel  to  show,  if  he  could,  that 
there  was  a  scaffold  there  at  that  tima  That  was  all  that  it  was 
bound  to  do.  It  was  not  bound  to  go  through  all  the  different 
steps  which  are  necessary  to  be  taken  to  erect  a  scaffold.  The 
question  was,  '^Had  there  been  a  scaffold  erected  on  the  outside 
of  this  building?"  It  does  not  necessarily  follow  that,  if  a  scaf- 
fold is  once  erected  on  the  outside  of  the  building,  it  exists  for- 
ever. The  question  was  too  indefinite,  too  remote,  and  clearly 
imoroper. 

The  verdict,  undoubtedly,  was  large,  but  we  do  not  thiat  it 
St.  Kep.,  Vol.  LXX.        77 
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was  so  excessive  as  to  call  upon  us  to  reverse  the  judgment  The 
judgment  and  order  appealed  from  should  be  affirmeo,  with  costs, 
AH  concur. 

Edison  Electric  Illuminating  Company,  etaL,  Resp'ta,  v. 
William  B.  Riker,  Impleader,  eta,  Appit 

{Supreme  Court,  (General  Term,  First  Department,  Filed  November  16,  1895.} 

Fraudulent  conveyances — Gifts. 

The  advancements  made  by  the  father  to  the  son  were  held,  in  this  case, 
to  be  absolute  gifts,  and  a  transfer  of  property  by  the  son  to  the  father  in 
payment  was  held  to  be  fraudulent  as  to  creditors. 

Appeal  from  a  judgment  entered  in  favor  of  the  plaintifiEa. 
George  F,  Mariens,  for  app*lt ;  John  J,  Adains,  for  resp^ts. 

Per  Curiam. — The  evidence  presented  by  this  record  is,  with 
the  exception  of  the  testimony  of  one  witness,  substantially  the 
same  as  in  the  case  of  Comyns  against  Riker,  which  resulted  in  a 
judgment  setting  aside  the  transfer  of  certain  property  by  William 
H.  Riker  to  William  B.  Riker,  on  the  grouna  that  it  was  fraudu- 
lent and  void  as  against  the  plaintiflE,  because  made  with  intent  on 
the  part  of  the  transferror  to  hinder,  delay,  and  defraud  his  credit- 
ors, and  was  accepted  by  the  transferee  with  notice  of  such  in- 
tent This  court,  on  the  appeal  in  Gomyn^  Case^  affirmed  the 
judgment  83  Hun,  473.  On  tiiis  review  the  evidence  is  sub- 
stantially the  same  as  in  the  Comyns  Case,  with  the  exception  of 
the  testimony  of  William  H.  Riker,  the  transferror,  who  was  not 
sworn  in  that  case;  and  we  shall  inquire  whether  a  different  result 
than  was  then  had  is  now  required  because  of  it  The  learned 
judge  at  special  term  thought  not,  and  we  see  no  reason  to  dis- 
agree with  him.  It  was  shown  on  the  former  trial  that  the  father, 
William  B.  Riker,  by  mortgages  upon  his  property,  jgiven  at  dif- 
ferent times  prior  to  October  2,  1891,  obtained  about  $71,000, 
which  was  turned  over  to  his  son  ;  and  that  the  father  transferre<l 
to  his  son  his  interest  in  the  drug  business  in  December,  1887,  f<'r 
$64,000,  for  which  six  notes  of  $10,000  each  were  given.  On 
account  of  these  notes  and  the  moneys  received  from  the  mort- 
gages the  son  claims  there  was  an  indebtedness  due  to  his  father 
on  February  12,  1892,  of  about  $120,000,  while  the  father  claims 
the  amount  to  have  been  $128,000.  The  facts  that  such  moneys 
were  turned  over  to  the  son,  and  the  father  s  interest  in  the  drug 
store  transferred  to  him,  were  not  in  dispute  on  either  trial,  and  to 
such  extent  the  testimony  of  the  son  corroborates,  merely,  that  of 
his  father  in  the  Comyns  Case,  upon  a  point  not  disputed.  The  con- 
tention in  that  case  was,  as  it  is  in  this  one,  not  that  the  father  did 
not  turn  over  the  moneys  to  his  son,  but  that  he  did  not  loan  them 
to  him;  that,  instead,  he  intended  them  as  a  voluntary  and  abso- 
lute gift  to  his  only  child  ;  and  that  it  was  only  when  the  business 
failure  of  his  son  seemed  imminent  that  the  plan  developed  of 
treating  such  advances  as  loans  for  the  purpose  of  securing  a 
foundation  upon  which  to  base  a  transfer  of  whatever  of  assets 
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the  son  had  remaining,  at  the  expense  of  his  other  numerous  credi- 
tors. In  support  of  the  contention  of  the  plaintiff  that  the  money 
was  intended  by  the  father  as  a  gift  to  the  son,  who  succeeded 
him  in  business,  it  was  proved  that  from  the  year  1878  to  June  5, 
1887,  the  father  loaned  to  the  son,  at  various  times,  sums  of  money 
ranging  from  $200  to  $4,400,  aggregating  $8,500;  and  that  for 
each  sum,  when  loaned,  he  took  back  the  son's  note.  It  was  not 
until  December  15,  1887,  that  the  father  executed  a  bill  of  sale  to 
his  son  of  his  interest  in  the  business  carried  on  under  the  firm 
name  of  William  B.  Riker  &  Son,  although  he  testifies  that  he 
had  been  previously  out  of  the  business.  "  I  had  nothing  to  do. 
My  son  did  everything,  and  tcxyk  the  entire  profits  for  at  least  a 
year  previous  to  my  giving  a  bill  of  sale."  With  this  statement 
the  son  agrees.  But  after  June,  .1887,  the  former  practice  of  the 
father  in  requiring  the  son  to  give  him  notes  for  moneys  advanced 
was  abandoned.  According  to  the  testimony  of  both  father  and 
son,  the  father  borrowed  $20,000  on  mortgage  in  October,  1887, 
and  immediately  turned  it  over  to  the  son.  When  paid  to  the  son, 
the  money  was  all  in  bank  notes,  but  the  father  did  not  take  a  note 
for  it,  nor  a  receipt.  This  statement  is  not  contradicted  by  the  son 
on  this  trial,  and  the  further  fact  appears  that  no  record  or  entry 
of  these  transactions  was  made  by  either  father  or  son,  and  in  that 
important  respect  the  son's  testimony  strengthens  the  evidence  of 
the  former  trial  on  this  subject.  Then  it  appeared  that  there  were 
no  entries  in  the  business  books  of  the  son.  Now  it  appears  that 
he  never  made  an  entry  anywhere  of  the  transactions.  What  we 
have  said  as  to  the  absence  of  a  note,  receipt,  or  entry  by  either 
father  or  son  as  to  the  $20,000  is  also  true  of  the  $5,000  turned 
over  December  27,  1887,  of  tlie  $8,000  on  November  4,  1889,  and 
the  $14,000  paid  over  May  28,  1891.  The  father,  in  answer  to  an 
inquiry  as  to  whether  he  kept  any  account  between  himself  and  his 
son  during  this  period  of  time,  said :  **  As  a  general  thing,  I  kept 
no  account.  I  may  have,  in  these  later  years,  a  few  little  memo- 
randa; but  I  did  not,  at  the  time  that  I  loaned  this  large  amount 
and  down  to  the  12th  of  February,  1892,  keep  any  account;  not 
until  the  whole  thing  was  paid."  The  date  given  by  the  witness 
was  some  little  time  after  the  last  payment,  which  he  now  claims 
to  have  been  a  loan  to  his  son.  It  also  appears  from  the  testimony 
of  the  manager  and  bookkeeper  of  the  wholesale  firm,  and  from  the 
testimony  of  the  bookkeeper  of  the  retail  department,  tiiat  the 
books  contained  no  evidence  of  any  of  these  transactions,  and  the 
son  on  this  trial  testified :  '*  I  did  not  keep  any  account  in  any  book 
with  my  father;  none  whatever.  *  *  *  I  did  not  keep  any  ac- 
count with  him  at  all.  I  kept  no  entry  of  his  indebtedness  on  any 
book."  In  such  important  respect,  therefore,  the  son's  testimony 
strengthens  the  evidence  upon  which  the  judgment  was  based  in 
Comyiis  Case.  On  that  trial  it  also  appeared  from  the  testimony 
of  a  representative  of  Bradstreet's  Commercial  Agency  that  in  Feb- 
ruary, 1888,  when,  according  to  the  father's  testimony,  the  indebt- 
ediieas  of  his  son  to  him  was  $93,500,  the  soii  state<l  that  his  total 
indebtedness  consisted  of  a  debt  due  the  Sixtli  avenue  store  of 
from.  $6,000  to  $8,000,  and  on  the  factory  account  of  $15,000 
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On  this  trial  William  H.  Riker  admits  that  he  did  make  that  state- 
ment. There  are  other  features  of  the  testimony,  such  as  a  failure 
at  any  time  to  demand  payment  by  the  father,  the  omission  to  pay 
interest,  the  swearing  off  of  his  personal  assessment  by  William 
R.  Riker,  and  his  testimony  in  relation  to  it,  in  which  he  said  :  "I 
did  swear  off  that  I  was  not  liable  to  personal  tax,  because  what 
my  son  owed  me  I  did  not  look  upon  in  the  light  of  a  debt  Idid 
not  think  of  it  It  was  a  different  kind  of  a  debt"  But  such  evi- 
dence and  the  weight  to  be  attached  to  it,  was  considereil  by  us 
in  the  Comyiis  Oase^  leaving  for  consideration  here  whether  the 
testimony  of  William  H.  Riker  so  far  overcomes  the  evidence  in 
the  Comyns  Case  as  to  require  a  different  conclusion.  Our  exam- 
ination of  it,  to  which  brief  reference  only  has  been  made,  satisfies 
us  that  it  is  not  of  such  a  character  as  to  justify  this  court  in  hold- 
ing that  the  decision  of  the  special  term  was  against  the  weight  of 
evidenca     The  judgment  should  be  affirmed,  with  coste. 


Julia  A.  Shaw,  Resp't,  v,  Agnes  Clare  Bryant  ei  al^  App'lts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  November  16, 1895.) 

1.  EvroBNCE — HaIJD WRITING — COMPARISON. 

A  writing,  introduced  without  objection,  where  admitted  to  be  genuine, 
may  be  us^  for  the  purpose  of  comparison. 

2.  Same — Documents  introduced  by  adverse  party. 

Exhibits,  which  are  admitted  to  be  genuine  **to  show  signatures  only," 
may  be  used  by  plaintiff  as  standards  of  comparison  for  the  same  purpose. 

8.  Same— Presumption.  ^ 

An  exhibit,  which  the  record  does  not  show  to  have  been  introduced  for 
a  specific  purpose,  will  be  presumed,  in  absence  of  the  exhibit,  to  have 
.been  in  evidence  for  all  the  purpose  of  the  case. 

4.  Infants— Recovery. 

Where  two  or  more  infants  are  members  of  the  same  family,  the  person 
who  supports  them  is  not  bound  to  show  precisely,  as  a  condition  of  re- 
covery against  the  estate,  how  much  should  be  charged  against  each  infant 
fori  the  ordinary  expenses  of  food,  clothing,  etc. 

Appeal  from  a  judgment  rendered  in  favor  of  plaintiff. 
George  Norris^  for  app'lt ;  Esek  Coweii,  for  resp\ 

FoLLETT,  J. — This  action  was  begun  June  29,  1885,  to  charge 
the  funds  belonging  to  Agnes  C.  Bryant  and  Amanda  I.  Bryant, 
infants,  in  the  custody  of  tiie  Farmers'  Loan  &  Trust  Company, 
with  the  value  of  board  and  rooms  furnished  them,  and  for  money 
advanced  and  expended  for  neces.saries;  also  to  recover  a  judg- 
ment against  Carohin  O'Brien  Bryant  for  board  and  rooms  furn- 
ished and  money  advanced  to  him.  The  action  was  tried  before  a 
referee,  and  a  judgment  recovered  by  the  plaintiff,  which  was  re- 
versed. 65  Hun,  57  ;  47  St.  Rep.  227.  Afterwards  the  special 
term  granted  leave  to  serve  an  amended  complaint,  which  order 
was  affirmed.  The  infants  became  of  age  before  the  trial  which 
resulted  in  the  judgment  under  review,  their  estnte  was  transferred 
to  them,  and  the  action  was  discontinued  against  the  Farmers' 
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Loan  &  Trust  Company.  Carolan  OBrieri  Bryant  13.  tlie  father  of 
Agnes  C.  Bryant  and  Amanda  L  Bryant,  who  h\  186'2  \vv.w  in- 
fants, Annie  C.  then  being  aboat  fourteen  and  Amanda  [,  abtnit 
thirteen  years  of  age.  The  mother  of  the  infants  died  before  IH82; 
In  March,  1882,  the  infants  became  entitled  to  $1«0,(>0U  I $90,000 
each)  from  the  estate  of  John  Anderson,  thematurnal  grantlfaduT* 
From  1880  to  1890  the  plaint! t!  was  the  jiroprietor  of  the  Orarid 
Union  Hotel,  in  the  city  of  New  Yt«rk%  and  between  June  IT,  lbH% 
and  April  2,  1885,  the  defendants  ouenpied  ruorns  m  and  boarded 
at  the  notel;  and  during  a  portion  of  that  time  the  young  hidies 
had  a  governess,  who  alsb  roomed  and  boarded  there,  taking  her 
meals  with  the  family.  The  referee  founrl  that  the  vaUie  of  the 
board  and  rooms  furnished  the  three  defendants  and  the  govc^meas, 
together  with  the  moneys  advunoed  for  the  necessary  support  and 
education  of  the  infants,  was,  ^n-er  and  above  all  paymeMts  $15,- 
000,  which  was  due  April  2,  18S5,  no  part  of  wliicli  hag  sira*e 
been  paid.  It  was  established  by  Exhibit  C,  intro<luced  by  the 
plaintiflF,  and  Exhibit  No.  1,  inirodaeed  by  the  d<:*fendanij3,  that 
January  29,  1885,  a  settlement,  was  had,  and  $15,270.43  was  found 
due  the  plaintiff.     The  following  is  a  copy  oi  Exlnbit  (J : 

"C.  O'B.  Bryant,  Esq.,  GrARDiAN.  to  Grand  Unio.n- 

HOTELj    Dr 

1884 

Dec.  31.  To  amount  of  account  as  rendered ,  16^565  66 

1885. 

Jan.    7.  "  meals  and  room  1  week $82  95             • 

U.  "  "       "        "     "  '^     ..,,.  75  25 

21.  "  "      "        "     **      "     84  25 

28.  "  "      "        "     ^*  "      .   , ,  79  70 

29.  *'  "       "        "     "    day 10  U        332  29 

$6,897  85 
29.      **    29  days'  int  on  ac't  to  Oct 

29,  '84 $S,im  75      $34  90 

".       26  days'  int  ^m 

Nov.  account..       407  40  1  47 

$8.o7t>  15      no  87 
Lent 29  days'  int  on,_  2J29  16         11  99  24  38 

$6,922  23 
1884. 
Dea  31.     To  amt  of  cash  acc't  rendered. .  $8^216  M 

1885. 
Jan.  29.      "    29   days'   int    on 

acc't  to  Dec.  1  *84  $7,886  17        31  58 

7.      "    cash 100  00 

"    22  days'  int. . , ,  _  30     loO  30      8.348  20 


^ 
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"  New  York,  Jan.  29,  1885. 
"I  have  examined  the  above  bill,  and  find  it  correct,  and  ap- 
prove the  sarna  The  charges  therein  were  for  supplies  and  main- 
tenaoce  of  mj  two  children,  Agnes  C.  and  Amanda  L  Bryant,  for 
whom  I  am  the  general  guardian,  and  were  furnished  under  and 
by  my  direction.  The  moneys  therein  advanced  were  for  the  same 
purposea  Carolan  O'B.  Bryant,  Guardian. 

Defendants  Exhibit  No.  1  is  a  duplicate  of  plaintiff's  Exhibit 
C,  except  there  was  indorsed  thereon  the  following  : 

"  Copy  signed  and  approved  by  C.  O'B.  Bryant,  guardian. 

J.  E.  Shaw." 

Mr.  Bryant  testified  that  this  indorsement,  including  the  signa- 
ture, was  written  by  James  E.  Shaw. 

April  2,  1835,  when  the  defendants  left  the  plaintiff's  hotel, 
sinotner  settlement  was  had,  as  shown  by  defendants'  Exhibit 
No.  3,  of  wliich  the  following  is  a  copy  : 

**C.  O'B.  Bryant  Esq.,  Guardian,  to  Grand  Union  Hotel,  Dr. 
1885, 

Feb.  II     To  balance  as  rendered $15,327  66 

April  2,  1886,  add  44  days  at  5  per  cent. .  93  67 

April  2.     Difference  of  interest  of  1  per  cent,  on  int. 

paid  at  6  per  cent,  viz. :  450 — 1.6 75 

$15,496  33 

Feb*     4     To  meals  and  room  as  rendered . . .  $77  45 
Lesg  Jan.  29,  included  in  previous 

bill, 10  14 

$67  13 

Peb.  11,     Meals  and  room  1  week 75  00 

*'    18.         ''        "        "  76  40 

^^25.         **        "        "  76  45 

Meh.    4.         ''        "        "  71  72 

"     IL         "        *'        «  7  00 

**    la       ''      **      "  7  00 

•*    2o.         "        "        "  7  00 

Apl    1         *'        "        «  7  00 

**      2,         "        "        «         Id 1  395  88 

$15,892  21 

*    "NewYork,  April  2nd,  1S85. 
r  **  Received  from  Carolan  O'B.  Bryant  his  check  for  eight  huD* 

V  drod  jiiid  ninety-two  21-100  dollara  on  account  of  the  above  bill? 

■  k^aving  due  on  April  2,  1885,  of  fifteen  thousand  dollar5.  $1^'' 

t  000.00. 

*TSigiRMl|  Julia  A.  ShaW. 

•*By  James  E.  Shaw,  Atty- 
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"  Or.  (Adjusted  and  DeflErd.> 
By  amount  deferred  interest  acct  computed 

to  Jan.  1,  1888 $8,402  00 

Bjr  tax  lease  settlements,  loan  and  purchase 

com.  acct  as  rendered  and  adjusted,  not 

to  exceed 6,508  00 

$15,000  00" 

By  whom  and  when  the  words  beginning  with  the  abbreviation 
**  Cn"  and  ending  with  "$15,000''  were  written,  was  a  disputed 
question.  Carolan  O'Brien  Bryant  testified  they  were  written  by 
one  of  the  plaintiff's  clerks.  The  sum  represented  by  this  state- 
ment— $15,000 — was  the  amount  for  which  the  referree  rendered 
a  judgment  against  the  defendants.  An  accord  and  satisfaction 
of  this  admitted  amount  was  not  pleaded  as  a  defense  in  the  ori- 
ginal answers,  but  July  23, 1886,  James  E.  Shaw,  olaintiff's  hus- 
band and  agent,  died,  and  in  the  amended  answers  nled  February 
25,  1893,  the  defendants  pleaded  an  accord  and  satisfaction  en- 
tered into  with  him  on  or  about  April  2,  1885.  To  establish  this 
defense  the  defendants  put  in  evtdence  a  statement  of  account 
marked  "E^jhibit  No.  2,    of  which  the  following  is  a  copy : 

"C.  O'B.  Bryant,  Esq.,  Guardian,  to  Grand  Union  Hotel, 

1885.  Dr. 

Jan.  29.     To  amount  of  acct  as  rendered $15,270  43 

Feb.  17.     Add  19  days  interest  5  per  cent.  $  40  30 

Difference  of  int  of  1  per 

ct  paid  at  6  per  ct. .     $230  00 
«»        u        u        u  45Q  00 

u  u  a  a  1 044  17 


1.6  of  $1,724  17    287  36        327  66 


Cr.  $15,598  09 

Feb.  17.    By  check  for 270  43 


# 


$15,327  66 
"Credits  Balanced  and  Deferred. 

"0.  0*B.  Bryant  in  Account  with  Julia  A.  Shaw. 
1886.  Dr. 

Jan.  29.     To  bal.   due  Gr'd   U.   Hotel 

cert.  as. . . '. $15,270  43    $15,000  00 

Cr. 
FeU  17.     By  credits  accrued  and  accru- 
ing deferred  to  final  pay- 
ment of  mortgages,  June  1, 
1888,  as  adjusted $15,000  00 


Difference  cash,  $270.43  balance  defer- 
red as  above,  $15,000  to  end  of  term    $15,000  00 


Balance  and  closed  without  recourse  to 

new  acct  remainders $327  66 
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*'Satisfaction  herein  acknowledged  and  duplicate  exchanged  in 
release  of  all  claims  and  accounts.  DiflEerence  in  interest  adjusted 
cash,  signed  and  witnessed  in  each  other's  presenca  One  dollar 
consideration  received  in  hand,  New  York,  Feb.  17,  1885. 

James  K  Shaw,  Attv." 

Mr.  Bryant  testified  that  this  exhibit  was  in  the  handwriting  of 
one  of  DlainitB's  clerks,  down  to  and  including  the  figures  **$15,- 
327.66,^'  and  that  from  that  point  down  to  the  figures  '*327.66"  the 
exhibt  was  in  his  handwriting.  He  testified  that  the  paragraph 
beginning  with  the  word  "satisfaction"  and  ending  with  the  figures 
"1885"  was  written  by  "some  of  Mr.  Shaw's  people,"  but  he  did 
not  know  by  whom.  He  also  testified  that  the  signature  "James 
E.  Shaw,  Atty.,"  wV.s  written  by  Mr.  Shaw,  and  that  he  (Bryant) 
saw  him  write  it  Whether  the  signature  to  the  above  receipt  was 
genuine  or  forged,  and  whetiier  the  paragraph  preceding  the  sig- 
nature was  written  by  CarDlan  O'Brien  Bryant,  were  sharply  con- 
tested issues  on  the'  trial,  and  the!  referee  found  that  the  signature 
was  a  forgery.  It  is  asserted  that  this  finding  is  contrary  to  the 
weight  of  evidence.  After  examining  the  original  document, 
reading  the  evidence,  and  considering  the  circumstaeces,  we  are 
satisfied  that  the  learned  referee  correctly  determined  this  issua 
In  his  opinion  he  said : 

"The  referee  does  not  entertain  the  slightest  doubt  that  the  ex- 
hibit ofiFered  on  behalf  of  the  defendants,  as  to  which  such  a  warm 
controversy  arose,  and  such  voluminous  Expert  evidence  was  in- 
troduced upon  the  trial,  was  not  in  fact  signed  by  Mr.  Shaw. 
Under  these  circumstances,  it  is  not  necessary  to  proceed  any 
further,  either  to  characterize  the  instrument  as  a  forgery,  or  to 
attempt  to  declare  who  perpetrated  such  forgery.  It  is  enough  to 
find,  as  has  been  done,  that  the  receipt  was  not  signed  t)y  Mr. 
Shaw,  and  was  not  the  act  or  deed  of  the  plaintiflF." 

In  this  we  concur. 

As  before  stated,  the  issue  whether  the  signature  of  "James  E. 
Shaw,  Atty.,"  to  defendants'  Exhibit  No.  2,  was  genuine  or  forged, 
was  sharply  contested  on  the  trial,  and  so  was  the  issue  whether 
the  paragraph  immediately  preceding  the  signature  was  or  was  not 
written  by  Carolan  O'Brien  Bryant  The  plaintiflE  undertook  the 
burden  of  showing  that  the  paragraph  and  signature  wer3  both 
written  by  him,  and,  to  support  her  contention,  experts  in  hand- 
writing were  called  and  comparisons  instituted  between  signatures 
of  James  E.  Shaw,  shown  to  be  genuine,  and  the  one  in  dispute, 
and  comparisons  were  also  instituted  between  a  writing  of  Carolan 
O'Brien  Bryant,  admitted  to  be  genuine,  and  the  disputed  satisfac- 
tion and  signature  thereto.  The  counsel  for  the  defendants  insists 
that  the  referee  erred  in  permitting  comparisons  of  the  latter  kind, 
and  in  allowing  one  of  the  experts  to  testify  to  similarity  between 
the  challenged  paragraph  and  the  document  written  by  Mr.  Bryant, 
and  marked  "Exhibit  U."  Chapter  36  of  the  Laws  of  1880  pro- 
vided : 

"Section  1.  Comparison  of  a  disputed  writing,  with  any  writing 
proved  to  the  satisfaction  of  the  court  to  be  genuine,  shall  be  per- 
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mitted  to  be  made  by  witnesses  in  all  trials  and  proceedings,  and 
such  writings  and  the  evidence  of  witnesses  respecting  the  same 
may  be  submitted  to  the  court  and  jury  as  evidence  of  the  gen- 
uineness, or  otherwise,  of  the  writing  in  dispute. 
**Sec.  2.  This  act  shall  tiike  effect  immeiiatelv." 
In  Peck  V.  Callaghan,  95  N.  Y.  73,  it  was  held  in  1884,  that  the 
statute  did  not  authorize  a  comparison  of  an  alleged  forged  signa- 
ture with  the  writing  of  the  alleged  forger,  which  was  followed  in 
Bruyn  v.  Riissell,  52  Ilun,  17i  22  St.  Rep.  374.  For  the  purpose 
of  obviating  the  effect  of  the  first  decision,  and  enlarging  the  scope 
of  the  statute,  chapter  555  of  the  Laws  of  1888  was  enacted,  which 
provides : 

"Section  1.  Section  two  of  chapter  thirty-six  of  the  Laws  of 
eighteen  hundred  and  eighty,  entitled  *  An  act  to  amend  the  law 
of  evidence  and  practice  on  civil  and  criminal  trials,*  is  hereby 
amended  so  as  to  read  as  follows:  Sec.  2.  Comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction  of  the 
court  to  be  the  genuine  handwriting  of  any  person,  claimed 
on  the  trial  to  have  made  or  executed  the  disputed  instru- 
ment, or  writing  shall  be  permitted  and  submitted  to  the  court 
and  jury  in  like  manner.  But  nothing  within  contained  vshall 
affect  or  apply  to  any  action  or  proceeding  heretofore  commenced 
or  now  pending. 

'*  Sec.  2.  This  act  shall  take  effect  immediately." 
It  i§  asvserted  that  the  act  of  1880  was  superseded  by  the  act  of 
1888,  and  that  the  saving  clause  of  the  latter  act  takes  the  case  at 
bar,  which  was  begun  June  19,  1885,  out  of  that  act,  and  that  the 
rules  existing  prior  to  1880  in  respect  to  the  comparison  of  hand- 
writing are  applicable  to  this  case.  In  determining  whether  the 
latter  act  supersedes  the  former  one,  it  should  be  observed  that 
section  2  of  the  act  of  1880  simply  provides,  *'This  act  shall  take 
effect  immediately,*'  and  it  is  this  section,  instead  of  section  1, 
which  is  amended  by  the  act  of  1888.  See,  also,  Mortimer  v. 
Chambers,  43  St.  Rep.  365.  But,  admitting  that  the  rules  of  evi- 
dence existing  prior  to  1880  are  applicable  to  this  action,  the  de- 
fondants'  contention  cannot  be  sustained.  Before  the  pj^ssage  of 
the  first  statute  it  was  the  rule  in  this  state  that  comparisons  might 
be  instituted  between  the  disputed  signature  and  other  writings 
shown  to  be  genuine,  and  admitted  as  evidence  in  the  case  upon 
the  issues  involved,  and  not  solely  for  the  purpose  of  comparison. 
Exhibit  U,  which  the  defendants  admitted  was  written  by  Mr. 
Bryant,  is  not  contained  in  the  record.  It  is  referred  to  at  several 
places,  but  no  statement  of  its  contents  is  given.  At  page  690  it 
IS  referred  to  as  follows:  ''Exhibit  U. «".  P.  W.,  Referee.  (The 
original  exhibit  shall  be  referred  to  and  handed  upon  argument.)'* 
It  was  not  handed  to  the  court  on  argument  The  counsel  for 
the  defendants  insists  that  Exhibit  U.  was  admitted  in  evidence  as 
a  specimen  of  Carolan  O'Brien  Bryant's  handwriting,  for  the  sole 
purpose  of  comparison,  and  refers  to  folios  1043  and  1045  to  sustain 
the  contention.  Carolan  O'Brien  Bryant  was  under  cross-examin- 
ation, and  the  following  occurred : 
St.  Rep.,  Vol.  LXX.        78 
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*'  Mr.  Shoudy :  I  want  to  offer  the  paper  marked  *  Exhibit  U. 
for  identification.  I  only  offer  so  much  as  in  his  handwriting. 
By  Mr.  Morris:  Q.  Are  these  pencil  marks  in  your  handwriting? 
Mr.  Shoudy:  I  do  not  offer  the  pencil  marks.  A.  That  is  my 
handwriting.  I  mean  the  pencil.  Q.  How  is  there,  at  the  ter- 
mination of  the  paper,  June,  1884. — In  whose  handwriting  is  tliat? 
Turn  over  to  the  last  page  of  the  paper.  A.  There  is  a  memorandum 
hereof  *  June,  1884.*  Q.  Doyou  know  whose  handwriting  it  is?  A. 
It  is  like  Mr.  Shaw's.  Q.  It  is  certainly  not  yours?  A.  No, sir; 
it  is  not  mine.  Q.  Are  there  any  other  marks  on  that  paper,  not 
in  your  handwriting,  than  you  have  already  mentioned?  A.  No, 
sir.  Q.  Look  it  over.  A.  Here  are  marks  on  here  and  pencil  in- 
terlineations that  I  had  nothing  to  do  with.  The  Referee:  In  so 
far  as  the  paper  Exhibits  the  handwriting  of  the  witness,  it  is  re- 
ceived in  evidence,  and  marked  *  Exhibit  U.'" 

Turning  again  to  the  part  of  the  record  where  about  200  exhib- 
its are  printed,  we  find  (folio  2083)  that  it  is  stated  that  Exhibit 
Z  and  Exhibits  Z,  1,  2,  and  3  were  introduced  '*for  comparison  of 
handwriting,"  ^nd  are  not  printed.  Again,  at  folios  2089  and 
2090,  it  is  stated  that  Exhibits  23  and  26  were  introduced  by  de- 
fendants **  to  show  handwriting,"  and  that  defendants' Exhibits 
Nos.  1  to  93  were  introduced  **to  show  signatures  only,"  but  we 
find  no  such  statement  in  respect  to  Exhibit  U.  This  case  was 
made  up  by  appellants,  and  the  burden  of  showing  error  is  upon 
them,  and  we  cannot  presume  from  this  record,  and  in  the  absence 
of  the  exhibit,  that  it  was  introduced  in  evidence  solely  for  the 
'  purpose  of  comparing  Ciirolan  O'Brien  Bryant's  handwriting  with 
the  last  paragraph  and  signature  of  Exhibit  No.  2.  In  Jfiles  v. 
Loomis^  75  N.  i .  288,  which  arose  before  the  statute  of  1880,  it 
was  held  that: 

**  Where  the  instruments,  the  signatures  to  which  are  thus  com- 

J)ared,  were,  for  aught  that  appears  in  the  case,  offered  in  evidence 
or  other  purposes  than  comparison,  and  were  received  without 
objection,  it  cannot  be  objected  upon  appeal  that  they  were 
immaterial  for  any  other  purpose,  and  so  could  not  be  used  for 
comparison.  Having  been  received  without  objection,  they  must 
be  regarded  as  property  in  evidence  for  all  the  purpose  of  the 
case." 

By  referring  to  what  occurred  when  Exhibit  U  was  offei-ed  in 
evidence,  it  will  be  seen  that  the  defendants'  counsel  did  not  ob- 
ject to  its  admission.  Under  this  state  of  facts,  and  the  authority 
last  referred  to,  we  must  assume  that  Exhibit  U  was  received  in 
evidence  without  objection,  and  not  solely  for  the  purpose  of  in- 
stituting a  comparison  of  handwritings.  Exhibit  u  having  been 
properly  received  in  evidence,  it  was  competent  to  institute  a 
comparison  between  it  and  the  disputed  release  and  signature 
thereto.  Tlie  plaintiff  undertook  to  establish  affirmatively  that 
tlie  release  which  forms  a  part  of  defendants'  Exhibit  No.  2  was 
in  the  handwriting  of  Carolan  O'Brien  Bryant  This  was  a  dis- 
tinct and  relevant  issue,  which  the  plaintiff  had  a  right  to  tender 
^nd  try,  and  it  was  competent  to  show  a  similarity  between  the 
handwriting  of  the  release  and  of  Exhibit  U.     Pontius  v.  Peoph 
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S2  N.  Y.  339.  In  the  case  last  cited  the  defendant  was  convicted 
on  an  indictment  charging  him  with  having  assaulted, 
with  intent  to  kill,  John  G.  Hosier.  Promissory  notes 
purporting  to  be  signed  by  Hoster  were  found  in  defendant's  pos- 
session, which  it  was  alleged  were  forged  by  him.  These  notes 
and  some  of  defendant's  books  of  account  were  admitted  in  evi- 
dence without  objection,  and  the  jury,  over  defendant's  objection, 
were  permitted  to  compare  defendant's  handwriting  in  his  books 
of  account  with  the  notes  purporting  to  be  signed  by  Hoster, 
which  ruling  was  sustained  by  the  court  of  appeals.  If  the  ruling 
contended  for  by  the  appellants'  counsel  in  the  case  at  bar  were 
the  correct  one,  as  applied  in  cases  not  within  the  statute  of  1888, 
tt  would  have  been  competent  only  to  have  compared  the  genuine 
writing  of  John  G.  Hoster  with  the  signature  purporting  to  be 
his.  Before  the  statute  of  18tf0,  documents  written  by  a  party 
to  an  action,  and  admitted  in  evidefice  on  the  issues,  or  without 
objection,  might  be  compared  with  any  .signature  or  writing  which 
it  was  alleged  such  party  wrota  Peck  v.  Calldghan,  sUpra^  is  not 
an  authority  to  the  contrary.  That  case  rose  over  the  genuineness 
of  the  signature  of  a  testator  to  a  will.  The  contestant  oflEered  in 
evidence  the  genuine  writings  of- a  third  person  solely  for  the  pur- 
pose of  instituting  a  comparison  between  those  writings  and  the 
signature  alleged  to  have  been  testator'a  The  admission  in  evi- 
dence of  thosfe  writings  was  objected  to,  and  they  were  excluded, 
which  ruling  was  sustained  ;  but  it  was  not  held  that  if  the  writ- 
ings had  been  introduced  on  the  issues  in  the  case,  or  without  an 
objection,  the  comparison  could  not  have  been  instituted. 

The  counsel  for  the  appellants  urges  that  it  was  error  to  permit 
witnesses  to  use  ninety-two  or  ninety-three  checks  signed  by  James 
E.  Shaw  as  standards  of  comparison.  The  genuineness  of  these 
-checks  was  established  by  Mr.  Bryant  on  his  cross-examination, 
at  page  280  elseq.^  and  were  marked  for  identification.  The  ap- 
pellant's counsel  says  in  hi3  brief  that  these  checks  were  never  of- 
fered in  evidence  in  behalf  of  the  plaintiff,  but  were  used  as 
standards  for  the  comparison  of  handwriting.  At  page  697  of  the 
oase  the  following  appears: 

*'  Defendants'  Exliibit  No.  26,  T.  P.  W.,  referee,  introduced  to 
show  handwriting,  and  shall  be  produced  and  referred  on  argu- 
ment Exhibit  Checks  No.  1-93,  inclusive,  were  introduced  to 
show  signatures  only.  They  shall  be  produced  on  argument,  and 
and  may  be  referred  to." 

Thus  the  case  shows  that  these  checks  were  introduced  by  the 
defendants  for  the  very  purpose  for  which  they  were  used.  No 
error  prejudicial  to  the  appellants  was  committed  in  admitting  or 
rejecting  evidence  upon  the  issue  whether  the  contested  part  of 
Exhibit  No.  2  was  in  the  handwriting  of  Carolan  O'Brien  Bryant 

The  young  ladies  were  not  sworn  on  the  trial,  and  neither  they 
nor  the  father  contested  the  correctness  of  the  claim  as  presented,  ' 
and  the  only  defense  sought  to  be  established  on  the  trial  was 
payment  But  it  is  urged  that  the  referee  erred  in  not  ascertain- 
iniT^the  amount  for  which  each  of  the  defendants  was  liable  upon 
legal  principles.     It  is  insisted  that  the  referee  should  have  found 
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how  much  each  defentiant  was  indebted  for  rooms,  and  how  much 
each  defendant  was  indebted  for  meals.  It  is  also  assertetl  that 
the  young  ladies  should  each  pay  one-half  of  the  chaises  for  the 
governess,  and  no  part  should  be  charged  against  the  father.  It 
appears  that,  during  all  of  the  time  the  defendants  occupied 
rooms  at  the  hotel,  they  lived  together  as  a  family,  occupying 
during  much  of  the  time  two  bedrooms  and  a  parlor,  which  were 
used  in  common  by  all.  The  hotel  was  kept  on  what  is  known  as 
the  '*  European  plan."  The  defendants  usually  took  their  meals 
together,  making  a  single  order  for  the  three;  and  if  guests  wei*e 
ttiere,  all  were  included  in  the  order,  and  the  total  amount  of  it 
was  charged  to  the  account.  It  is  quite  apparent,  we  think,  that 
it  is  impossible  to  determine  just  how  much,  under  the  circum- 
stances, each  of  the  defendants  should  be  charged  for  the  rent  of 
rooms  and  how  much  each  should  be  charged  for  meals.  There 
is  no  way  of  knowing  what  portion  of  the  food  ordered  each  of 
the  defendants  and  governess  devoured,  and  to  require  such  par- 
ticularity  f)f  proof  as  a  condition  of  recovery  will  defeat  the  entire 
claim,  the  justness  of  which  is  not  disputed,  the  question  of  pay- 
ment being  out  of  the  way.  The  referee  found  that  the  value  of 
the  rooms  occupied  during  the  period  mentioned  was  $5,588.12, 
and  that,  considering  the  circumstances  under  which  they  were 
occupied,  each  defendant  should  be  charged  with  or>e-third  thereof. 
The  father  of  the  infants  asserts  that  it  was  error  to  charge  him 
with  any  sum  on  account  of  the  board  and  room  furnished  the 
governass.  This  is  undoubtedly  true,  provided  he  did  not  assume 
any  liability,  nor  order  the  room  or  meals  for  her.  How  many 
meals  she  ate,  and  how  much  each  meal  was  worth,  cannot  now 
be  ascertained,  the  items  eaten  by  each  person  not  being  disclosed 
by  the  tickets  sent  to  the  cashier's  desk.  The  father  did  not  tes- 
tify, though  examined  at  great  length,  whether  or  not  he  agreed 
to  pay  all  or  any  part  of  the  charges  for  the  meals  and  room  fur- 
nished for  the  governess.  The  plaintiff  seems  to  have  acted  as 
banker  and  paymaster  for  these  defendants,  and  when  bills  for 
clothing,  education,  carnages,  and  such  bills  as  are  usually  in- 
curred by  such  families,  were  brought  to  the  hotel,  they  were 
pnivl  by  the  plaintiff  and  charged  to  the  accotint.  Many  of  these 
Dills  disclosed  that  they  were  for  some  one  of  the  defendants,  and 
in  such  cases  the  referee  has  charged  those  bills  to  the  separate 
account  of  each.  A  judgment  was  ordered  and  entered  against 
Amanda  I.  Bryant  for  $5,349.99,  against  Agnes  C.  Bryant  for  $5.- 
534.10,  and  against  Carolan  O'Brien  Bryant  for  $11,291.42,  by 
which  no  injustice  was  done,  so  far  as  we  can  learn  from  the  record 
except  in  a  few  instances  where,  by  ovei-sight,  a  few.  items  were 
charged  to  one  defendant  that  should  have  been  charged  to  an- 
other, as  is  conceded  and  pointed  out  by  the  learned  counsel  for 
the  plaintiff  in  his  brief.  Neither  of  these  items,  nor  the  ap|>or- 
tionment,  is  challenged  on  this  appeal  by  the  defendants.  During 
the  period  that  the  defendants  were  at  the  plaintiff's  hotel  the 
father  represented  that  he  was  the  general  guardian  of  the  infants, 
having  the  care  of  their  persons  and  estates.  He  described  him- 
self as  such  in  several  document  but  in  truth  he  never  was  their 


Uigifized  by 


Googk 


Sup.Cu]  Shaw  v,  Bryant  el  al  621 

general  guardian.  This  case  has  been  twice  tried  at  great  length 
before  different  referees,  and  every  opportunity  has  been  given 
the  defendants  to  challenge  the  items  of  the  account,  and  to  show 
how  the  whole  sum  admitted  to  be  just  should  be  apporiioned 
among  them,  but  neither  defendant  has  offered  any  testimony  upon 
this  issue,  and  we  are  of  the  opinion  that  the  principle  upon  which 
the  referee  rendered  his  judgment  cannot  now  be  successfully 
gainsaid.  It  has  been  held,  and  we  think  rightly,  that  when  two 
or  more  infants  are  members  of  the  same  family  the  person  who 
supports  them  is  not  bound  to  show  precisely,  as  a  condition  of 
recovery  against  the  estate,  how  mucii  should  be  charged  against 
each  infant  for  the  ordinary  expenses  of  food,  clothing,  etc.  Shep- 
ard  V.  Stebbins,  48  Hun,  247;  17  St.  Rejx  900;'  Ilylaiid  v.  IJaxter, 
42  Hun,  9;  5  St  Rep.  219;  In  re  Bolph's  Estate,  29  St  Ren.   64. 

This  rule,  as  applied  to  this  case,  is  not  in  conflict  with  the 
judgment  of  this  court  when  this  case  was  first  before  it  65  Hun, 
o7;  47  St  Rep.  227.  The  referee  on  the  first  trial  divided  the 
claim  into  three  parts,  and  entered  judgment  against  each  of  the 
defendants  for  one-third.  It  was  said  in  the  opinion  that  the 
referee  made  an  arbitrary  decision.  Such  was  not  the  determina- 
tion of  the  referee  on  the  present  trial.  The  amount  for  which 
each  defendant  was  held  liable  was  founded  on  evidence  which  we 
think  supports  the  decision. 

The  learned  counsel  for  the  respondent  makes  the  following  con- 
cessions in  his  points.  There  are  some  of  the  items  which  will 
plainly  need  correction  by  this  court 

The  following  items  should  be  deducted  from  the  joint  account 
of  Agnes  and  Amanda  Bryant,  and  added  to  the  charge  against 
Carolan  O'B.  Bryant,  there  being  no  proof  that  the  expense  was 
incurred  for  the  use  or  benefit  of  tlie  children  :  ^ 

Dea  12,  1883.     Voucher  K74a,  page  628 $200 

Jan.     8,  1884.  Charge  for  "appraisement,"  no  voucher..  . .  20 

Jan.     9,  1884.     Voucher  K81,  paere  632 487 

Feb.    2,  1884.     Voucher  K90,  page  639 25 

Feb.  29,  1884     Voucher  K104,  page  647 60 

June  11,  1884.     Voucher  K150,  page  669 28 

Jnlv  31,  1884.     Voucher  K163,  page  675 150 

Nov.  10,  1884.     Voucher  K166,  page  679 25 

The  following  items  should  he  deducted  from  the  family  account, 
and  charged  to  Carolan  O'B.  Bryant  alone  to  wit: 

July  26,  1883.  Voucher  KIO,  page  595,  should  be  de- 
ducted from  the  hotel  bill,  the  item  for 
"  wine  and  bar  " $9  00 

July  30,  1883.     Voucher  Kll,  page  596/*Barnun's  Hotel," 

there  being  no  proof  that  it  was  for  the      • 
family 150  00 

Jane  S,  1883.  Voucher  K12a,  page  597,  should  be  de- 
ducted for  wines,  etc 2  20 

Aug.  4,  1883.  Voucher  K14,  page  508,  should  be  de- 
ducted, wines,  $17  40;  cash  $25  00,— 
making 42  40 
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May  14,  1884.     Voucher  K139,  page  665,  there  being  no 
proof    that    the    books  were  for  the 
family 250  00 

The  following  item  should  be  deducted  from  the  charge  against 
Amanda  Bryant,  and  added  to  the  charge  against  Agnes,  it  oeing 
clearly  a  clerical  mistake: 

Feb.  20,  1884.     Voucher  K102,  page  645 $112  90 

These  clerical  errors  are  not  pointed  out  and  complained  of  by 
the  counsel  for  the  appellante. 

The  judgment  eqtered  in  this  action  should  be  modified  in  ac- 
cordance with  the  concessions  above  stated,  and  as  modified 
affirmed,  without  costs  to  either  party. 

O'Brien,  J.,  concurs ;  Van  Brunt,  P.  J.,  concurs  in  result 


James  Bradley,  Admintstrator,  eta,  Resp't,  v.  Second  Avenub 
RA.ILROAD  Company,  App'lt 

{Supreme  Churl,  General  Term,  First  Department,  Filed  Nawmber,  15,  1895. 

1.  Negligence— Question  for  jury. 

The  evidence,  in  this  case,  was  held  insufficient  to  authorize  the  Jury  to 
find  that  the  defendant's  servant  was  guilty  of  negligence  in  applying  the 
break  so  suddently  and  sharply  as  to  cause  plaintiff's  intestate  to  be  hurled 
from  his  position  on  the  platform. 

2.  Same— CoNTRmuTORY. 

Where  passengers  on  a  street  railroad  car,  without  reasonable  cause,  leave 
the  car  or^place  themselves  on  the  outside  of  it,  when  in  motion,  they  as- 
sume the  hazards  of  so  doing. 

8.  Same. 

A  passenger,  who  leaves  an  absolutely  safe,  place  to  go  into  one  more 
hazardous  at  all  times,  is  guilty  of  contributory  negligence. 

Appeal  from  a  judgment,  entered  on  a*  verdrct  in  favor  of 
plaintiti,  and  from  an  order  denying  a  motion  for  a  new  trial 
Payson  Merrill^  for  app'lts ;    Summer  B,  Styles^  for  resp't 

Parker,  J. — On  the  evening  of  January  28,  1895,  plaintiff's  in- 
testate boarded  one  of  defendant's  cars  on  Second  avenue,  near 
Twenty-Seventh  street  Although  there  was  ample  room  for  him 
on  the  inside  of  the  car,  he  went  out  on  the  front  platform,  and 
there  remained  standing  until  the  car  reached  Sixty-Third  street, 
when  he  fell  off,  was  run  over,  and  received  such  injuries  that  he 
died  about  a  week  later.  The  theory  of  the  plaintiff  upon  the 
trial  was  that  the  defendant  was  guilty  of  negligence  causing  the 
injury,  in  that  the  driver,  without  necessity  for  it,  so  sudaenly 
applied  the  brake  as  to  cause  the  car  to  give  a  violent  jerk,  which 
had  the  effect  of  hurling  plaintiff's  intestate  over  the  dnshl>oari 
The  only  evidence  in  support  of  this  position  was  given  by  tho 
witness  Carroll  who  testified  that  he  was  riding  in  the  car,  an*! 
that,  "just  about  Sixty-Third  street,  this  here  driver,  it  was  j"J*i^ 
as  if  he  put  the  brake  on,  and  then  he  let  the  brake  out,  and  tlit' 
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car  gave  a  good  jerk,  —  what  I  would  call  a  good  one,  anyhow ; 
and  after  that  I  seen  this  man  going  over  the  dashboard.  I  seen 
him  myself."  While  the  witness  says  he  saw  the  intestate  going 
6ver  the  dashboard,  he  does  not  testify  that  he  saw  the  driver 
apply  the  brake,  but  asserts,  instead,  that  the  jerk  which  he  ex- 
perienced seemed  to  him  as  if  the  driver  h^d  put  the  bralce  on, 
and  then  let  it  olBE.  Again  he  desoribes  the  jerk  in  the  follow- 
ing language  :  *'  It  was  just  as  if  there  was  a  rock  or  something 
on  the  car  track,  or  anything  like  that"  We  do  not  think  this 
evidence  was  suflScient  to  authorize  the  jury  to  find  that  the  de- 
fendant's servant  was  guilty  of  negligence  in  applying  the  brake 
so  suddenly  and  sharply  as  to  cause  plaintiffs  intestate  to  be 
hurled  from  his  position  on  the  platform. 

We  are  also  of  the  opinion  that  the  plaintiff  failed  to  sustain 
the  burden  resting  upon  him,  of  proving  that  plaintiflE's  intestate 
was  free  from  contributory  negligence,  within  the  principle  estab- 
lished in  the  following  cases:  Clark  v.  Railroad  Co.^  36  N.  Y. 
135;  Hayes  v.  Railroad  Co.,  97  id.  259;  Connolly  v.  Knicker- 
bocker Ice  Co.,  114  ifi.  108;  22  St.  Rep.  675;  Colenian  v.  &cond 
A,  Railroad  Co,,  114  N.  Y.  612;  24  St  Rep.  566;  Cassidy  v. 
Atlantic  Ave,  Railroad  Co.,  9  Misc.  Rep.  275 ;  61  St  Rep.  149. 
This  is  not  a  case  where  plaintiffs  intestate,  by  reason  of  the 
crowding  of  the  car,  was  obliged  to  go  upon  the  front  platform. 
On  the  contrary,  it  conclusively  appears  that  there  was  plenty  of 
room  on  the  inside  of  the  car.  No  one  was  standing  up  in  the 
car,  and  he  could  have  had  a  seat,  had  he  chosen  to  take  one. 
Instead,  he  passed  out  upon  the  front  platform, — a  place  obviously 
more  dangerous  at  any  time  than  the  inside  of  the  car,  but  especi- 
ally so  on  this  occasion,  in  view  of  the  slippery  condition  of  the 
tracks,  the  storm,  and  the  darkness,  which  made  it  probable  that 
sudden  stoppages  of  the  car  would  occur.  It  was  a  cold  night, 
the  thermometer  being  only  twenty  degrees  above  zero ;  the  tracks 
were  icy  and  slippery ;  and  it  was  snowing  steadily  during  all  of 
the  time  that  he  was  upon  the  car.  To  the  situation  we  have  de- 
scribed, the  language  of  the  court  in  Coleman  v.  Railroad  Co , 
supra,  applies : 

"  The  seats  in  railroad  cars  are  provided  for  the  passengers  to 
occupy.  If,  without  reasonable  cause,  they  leave  the  car,  or  place 
themselves  on  the  outside  of  it,  when  in  motion,  they  assume  the 
hazards  of  so  doing." 

But  in  that  case  the  plaintiff  offered  as  an  excuse  that  the  seat 
which  he  occupied  became  so  crowded  as  to  render  it  uncomfort- 
able for  him  to  remain  in  it,  and  so  he  stepped  down  upon  the 
step,  which  ran  lengthwise  of  the  car,  for  the  purpose  of  going 
forward  to  take  another  seat,  and  while  doing  so  was  injured,  and 
it  was  held  that  from  this  evidence  the  conclusion  was  permitted 
that  he  had  reasonable  cause  for  leaving  his  seat  to  obtain  another. 
And  continued  the  court,  "it  is  upon  that  assumption  that  he  may 
be  relieved  from  the  charge  of  contributory  negligence."  If  in 
this  case  the  car  had  been  crowded  so  that  it  became  necessary  for 
plaintiffs  intestate  to  go  upon  the  platform,  there  would  have  been 
permitted  an  excuse  which  would  have  made  it  a  question  for  the 
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jury  whether  he  was  free  from  contributory  negligence.  But  the 
facts  show  no  excuse  whatever.  He  left  an  absolutely  safe  place 
to  go  into  one  more  hazardous  at  all  times,  but  especially  so  on 
the  occasion  in  question.  And  it  was  necessary  for  plaintiff  to 
prove  something  more  than  this  act  of  carelessness  in  order  to 
authorize  a  jury  to  find  that  the  plaintiff  had  sustained  the  burden 
resting  upon  him.  of  showing  that  he  was  free  from  contributory 
negligence.  The  judgment  should  be  reversed,  with  costs  to  the 
appellant  to  abide  the  event  ^ 

All  concur. 


Edith  Mason  Faxon,  Resp*t,  v.  John  Mason  et  aly  Applta. 

{Supreme  Court,  Oeneral  Term,  First  Department,  Mled  November  15,  1895.) 

1.  Appeal— Party  agrieved. 

Upon  the  setting  aside  of  a  fraudulent  assignment,  the  assignor  cannot 
object  to  an  order  directing  tlie  payment  of  the  money,  which  is  the  pro- 
ceeds of  the  property  assigned,  by  tlie  receiver,  on  the  ground  tbat  it  pro- 
vides for  the  commitment  of  the  receiver  for  contempt  upon  his  failure  so 
to  do. 

2.  Assignment  for  benefit  op  creditors— Counsel  fees. 

A  fraudulent  assignor  cannot  effectually  insist  that  his  innocent  assignee 
shall  be  deprived  of  disbursements  incurred  in  good  faith,  in  the  perform- 
ance of  his  duty  under  the  assignment. 

3.  Same. 

In  such  a  case,  the  assignor  may  attack  the  allowance  to  the  assi^ee  for 
disbursements  for  attorney  fees,  as  excessive,  though  plaintiff,  who  was 
entitled  to  have  all  the  property  assigned  applied  on  his  Judgment  against 
the  assignor,  consented  to  the  allowance. 

4.  Same— Attorney  fees. 

An  allowance  to  an  assignee  for  attorney  fees,,  based  on  the  uncontra- 
dicted affidavit  of  the  attorney  rendering  the  services  as  to  their  value, 
will  not  be  set  aside  as  excessive. 

Appeal  from  an  order  directing  the  receiver  to  pay  over 
moneys  in  his  hands. 

Franklin  Bien^  for  app'lt;  Howard  A.  Taylor ^  for  resp't  Faxon; 
Henry  A,  Forsier\  for  resp't  Ball. 

Parker,  J. — The  appellant,  Mason,  made  a  general  assignment 
for  the  benefit  of  his  creditors  to  the  defendant  Ball,  Jane  21, 
1892.  Subsequently  this  action  was  brought  to  set  aside  the  as- 
signment, on  the  ground  that  it  was  fraudulent  and  void  as  against 
creditors,  and  it  resulted  in  a  judgment  in  favor  of  the  plaintiflf, 
by  which  judgment  a  receiver  was  appointed,  to  whom  the  as- 
signee, Ball,  was  directed  to  pay  over  the  moneys  in  his  hands, 
amounting  to  $26,23485.  Thereafter  such  judgment  was  affirmed 
by  the  general  term  of  this  court,  and  later  the  plaintiff  mov«l 
the  court  that  the  receiver  pay  over  to  her  the  moneys  in  bis 
liands.  It  resulted  in  an  order  that  the  receiver  retain  fiis  com- 
missions and  disbursements,  which  were  fixed  at  the  sura  of 
$1,348.81 :  that  he  pay  to  the  assignee  or  his  attorneys  the  sum  of 
$3,000;  and  tliat  he  pay  over  the  balance,  amounting  to  $22,239.46, 
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t<)  the  plaintiff.  From  that  order  the  defendant  Mason,  who  was 
the  assignor  in  the  assignment  which  was  set  aside  by  the  judg- 
ment, alone  appeals. 

He  objects  to  so  much  of  the  order  as  provides  "  that,  in  case 
any  of  the  payments  be  not  made  as  herein  directed  after  personal 
demand,  a  warrant  of  commitment  issue,  pursuant  to  section  2268 
of  the  Code  of  Civil  Procedure.'*  We  cannot  see  that  he  is  in  a 
position  to  attack  this  provision  of  the  order,  for  he  is  not  affected 
by  it  in  any  way.  The  receiver,  against  whom  this  part  of  the 
order  was  directed,  would,  undoubtedl  v,  have  had  the  right  to  call 
it  in  question,  and  to  have  insisted  that,  before  the  court  could 
make  any  adjudication  whatever  in  the  matter  of  contempt,  a  de- 
mand should  be  made  upon  him  to  pay  over  the  money  directed 
by  the  order  of  the  court  to  be  paia  But  the  receiver  does  not 
appeal,  and,  as  none  of  the  other  parties  are  aggrieved,  they  have 
no  standing  to  call  it  in  question. 

His  next  objection  is  that,  the  assignment  having  been  set 
aside,  the  assignee  was  not  entitled  to  the  disbursements  incurred 
for  counsel  fees  made  by  him  after  the  action  was  brought  to  set 
aside  the  general  assignment,  and  therefore  that  part  of  the  order 
directing  the  payment  of  $3,000  to  the  assignee  or  his  attorneys 
was  error.  This  position  the  plaintiff  could,  perhaps,  have  suc- 
oessfully  taken,  in  view  of  the  authorities  whicn  hold  that  a  suc- 
cessful creditor,  in  an  action  to  set  aside  an  assignment  on  the 
ground  of  fraud,  obtains  a  lien  on  the  whole  fund  in  the  assignee's 
hands,  which  is  superior  to  the  assignee's  claim  for  compensation. 
Dorney  v.  Thacher,  76  Hun,  361;  59  St  Rep.  443;  Dexter  v.  Adler, 
76  Hun,  439;  Mayer  v.  Hazard,  49  id.  222;  17  St  Rep.  26.  But 
the  plaintiff,  instead  of  making  objection,  consented  to  it,  and  the 
question  which  the  appellant  presents,  therefore,  is  whether  the 
fraudulent  assignor  can  effectually  insist  that  his  innocent  assignee 
shall  be  deprived  of  disbursements  incurred,  in  good  faith,  in  the 
performance  of  his  duty  under  the  assignment  This  question 
must  be  answered  in  the  negative;  for,  while  the  assignment  may 
be  fraudulent  and  void  as  against  creditors,  it  is  good  as  against 
the  assignor,  and  the  good-faith  assignee,  who  accepts  and  under- 
takes the  execution  of  the  trust  created  by  the  assignment,  is  en- 
titled to  protection  as  against  the  assignor. 

Whether  there  was  sufficieiit  evidence  before  the  court  to  justify 
that  portion  of  the  order  which  fixed  the  amount  of  his  disburse- 
ments at  $3,000  constitutes  the  remaining  question.  The  posi- 
tion of  the  respondent  Ball  that  because  the  plaintiff  would  have 
been  entitled  to  receive,  under  her  judgment,  such  portion  of  the 
amount  as  should  not  have  been  awarded  to  the  assignee,  there- 
fore her  consent  deprived  the  assignor,  Mason,  of  any  standing 
to  make  objection,  is  not  well  taken.  Mason  was  entitled  to 
have  every  dollar  used  in  reduction  of  the  plaintiff's  judgment 
which  was  properly  applicable  thereto,  to  the  end  that  his  lia- 
bility thereon  should  be,  to  such  extent,  reduced.  His  claim 
of  right  to  resist  an  improper  allowance  to  the  assignee  tor  dis- 
bursements is  therefore  well  grounded.  As  a  basis  for  an  adju- 
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dication  by  the  court  upon  the  question  of  disbursements,  there 
was  presented  the  affidavit  of  the  assignee.  Ball,  giving  a  de- 
tailed account  of  the  progress  of  the  litigation  to  which  he  was 
a  party,  together  with  the  affidavit  of  one  of  his  attorneys,  re- 
citing the  character  and  extent  of  the  work  performed  by  them 
as  counsel  to  the  assignee,  the  value  of  their  services,  and  the 
amount  which  they  had  received  from  the  assignee  on  account 
The  assignor.  Mason,  appeared  by  his  attorney,  who  also  filed 
an  affidavit  made  by  himself,  but  he  did  not  therein  question 
the  value  of  the  services  of  the  counsel  for  the  assignee.  Nor 
does  it  appear  from  this  record  that  any  evidence  whatever  was 
offered  by  Mason  or  his  attorney  challenging  the  affidavit  of  Ball's 
counsel  as  to  valua  In  view,  therefore,  of  the  evidence  before 
the  court  on  the  motion  touching  the  subject  of  compensation  of 
counsel,  it  was  fully  justified  in  fixing  the  amount  at  $3,000. 

The  order  should  oe  affirmed,  with  $10  costs,  and  printing  dis- 
bursementa 

All  concur. 


The  People,  exrel  George  J.  Gould  etal^  as  Executors, 
Applts,  V.  Edward  P.  Barker  et  at,  as  Commissioners,  eta, 
Besp'ta 

{8uprem6  Oou/rt,  Osnerdl  Term,  First  Department,  FUed  November  15, 1896.) 

Taxes — AssEBSMsirr  againbt  executor. 

An  assessment  against  the  executor  of  an  estate,  before  the  probate  of 
the  will,  is  valid. 

Oertiorari  to  review  the  action  of  the  commissioners  of  taxes 
and  assessments  of  the  city  of  New  York,  in  assessing  personal 
property  of  decedent's  estate  for  the  year  1893. 

The  proceeding  was  brought  pursuant  to  Laws  1880,  ch.  269^ 
to  review  an  assessment  ofpersonal  property  made  against  George 
J.  Gould,  Edwin  Gould,  Helen  M.  Gould,  and  Howard  Gould,  as 
executors  and  trustees  under  the  will  of  Jay  Gould,  deceased,  for 
the  year  1893,  in  the  sum  of  $10,000,000.  The  petition  upon 
which  the  writ  of  certiorari  was  granted  avers  that  the  assessment 
was  illegal  and  void  for  three  reasons :  First,  that  at  the  time  the 
assessment  was  made,  to  wit,  on  the  second  Monday  of  January, 
1893,  beinff  the  9th  day  of  that  month,  the  will  of  decedent  had 
not  been  admitted  to  probate,  nor  had  letters  testamentary  been 
granted ;  second,  that  at  the  time  when  said  assessment  was  made, 
relators  had  not,  in*  contemplation  of  law,  in  their  possession  or 
under  their  control  as  executors  ortrustees,  or  as  both,any  personal 
estate  of  or  formerly  belonging  to  the  said  Jay  Gould;  third, 
that,  at  the  time  when  the  assessment  was  made,  neither  the  re- 
lators nor  any  of  them  had  actually  or  in  fact  in  their  possession 
or  under  their  control  any  personal  estate  formerly  belonging  to 
the  late  Jay  Gould;  nor  did  they  or  any  of  them  attempt  to  take 
the  same  into  their  possession  or  exercise  or  attempt  to  exercise 
any  control  over  or  in  respect  thereto,  except  as  stated  in  the 
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statement  made  by  George  J.  Gould  to  the  tax  commissioners  on 
the  22d  day  of  May,  1893. 

DiUon  &  Hvhbard^  for  app'lts;  Jas,  M,  Ward,  for  resp'ts. 

Per  Curiam. — Upon  the  statute,  as  construed  in  the  case  of 
People  V.  Commissioners  of  Taxes,  etc,  31  Hun,  235,  in  which  we 
concur,  the  order  appealed  from  should  be  affirmed,  with  costs. 


John  C.  Fogg  et  oL,  App'lts,  v.  Suburban  Raped  Transit  Com- 

PANT,  Resp't 

(Supreme  Court,  Oeneral  ^erm,  First  DepcvrtmerU,  Filed  Nawmber  15,  2895,) 

1.  CoHTRAOTs— Conditions  PRBCBDBNT. 

A  provision  in  a  building  contract  that  the  contractor  shall  show  that 
all  materials  furnished  by  him  are  free  from  mechanic  liens  before  the 
final  payments  shall  be  maae,  is  a  condition  precedent. 

2.  Samb— Pbrfobmancb. 

Where  a  plaintiff  fails  to  allege  or  excuse  the  performance  of  a  condi- 
tion precedent  in  a  contract,  the  defendant  may  show  a  breach  of  suph 
condition  without  having  pl^ed  it. 

8.  Samb— Waxvkr. 

The  defendant,  in  an  action  for  money  due  under  a  contract,  does  not 
waive  a  condition  precedent  by  pleading  payment. 

Appeal  from  a  jad^mcDt  dismissing  the  complaint 
X.  J,  Morrison^  for  applts;  Brainard  Tolles^  for  resp't 

Van  Brunt,  P.  J. — This  action  was  brought  to  recover  for 
work,  labor,  and  services,  and  materials  furnished  by  the  plaintiflEs 
to  the  defendant  Three  causes  of  action  are  set  out, — one,  for 
work,  labor,  and  services,  and  material  furnished  under  and  pur- 
suant to  a  written  contract  entered  into  between  the  plaintiffs  and 
the  defendant ;  the  second  and  third  for  extra  work. 

The  plaintiffs,  as  part  of  their  case,  introduced  in  evidence  the 
contract  between  the  parties,  which  pi:ovided  for  the  performance 
of  extra  work,  and  also  contained  the  following  provision : 

**  The  party  of  the  second  part  further  agrees  that  he  will  pre- 
sent to  the  party  of  the  first  part  satisfactory  evidence  that  all  just 
liens,  claims,  and  demands  of  the  employes  of  the  said  party  of 
the  second  part,  or  of  parties  from  whom  materials  used  in  the 
construction  of  the  worK  may  have  been  purchased  or  procured, 
are  fully  satisfied,  aud  that  the  materials  and  work  done  under 
this  agreement  are  fully  released  from  all  such  liens,  claims,  and 
demands  before  said  party  of  the  second  part  will  demand  or  shall 
receive  the  sums  due  on  final  payment  under  this  agreement" 

The  plaintiflfa  also  gave  evidence  of  the  performance  of  work 
and  of  the  supply  of  materials.  At  the  end  of  the  plaintiffs'  case, 
the  defendant  moved  to  dismiss  the  complaint,  upon  the  ground 
that  the  plaintiffs  had  not  complied  with  the  condition  of  the  con- 
tract above  quoted,  and  had  never  presented  any  evidence  upon 
the  subject  mentioned  therein.  This  motion  was  denied.  The 
defendant  thereupon  proceeded  to  prove  that  mechanics'  liens  ex- 
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is  ted  against  the  work  in  question  and  the  money  to  become  due 
thereon,  which  evidence  was  objected  to  upon  the  part  ,of  the 
plaintiffs,  upon  the  ground  that  it  had  not  been  pleaded,  and  the 
plaintiffs  had  had  no  opportunity  to  meet  it  After  certain  evi- 
dence of  this  kind  had  been  given  under  the  said  objections,  the 
defendant  rested,  and  the  court  dismissed  the  complaint,  but 
now  upon  the  merits.  From  the  judgment  thereupon  entered,  this 
appeal  is  taken. 

it  is  evident  from  the  nature  of  the  record  that  the  court  dis- 
missed the  complaint  because  of  the  existence  of  the  mechanic's 
lien  of  which  evidence  had  been  given.  It  is  urged  that  this  was 
error,  because  no  such  defense  was  set  up  in  the  answer,  and  the 
admission  of  the  evidence  in  question  was  therefore  erroneooa  It 
may  be  true,  if  it  had  been  necessary  to  set  up  any  such  defense 
in  the  answer,  it  would  have  been  error  to  have  admitted  the  evi- 
dence. But  we  think  that  the  court  would  have  been  justified  in 
dismissing  the  complaint,  unless  affirmative  proof  was  ottered  dpon 
the  part  of  the  plaintiffs  of  compliance  with  the  condition  of  the 
contract  above  mentioned. 

It  is  urged  that  this  condition  of  the  contract  was  not  a  condi- 
tion precedent,  and  that  the  defendant,  not  having  pleaded  the 
breach  thereof,  was  not  in  condition  to  prove  it  But,  by  the  express 
phraseology  of  the  provision,  it  is  manifest  that  it  was  a  condition 
precedent,  because  it  says  that  this  evidence  is  to  be  furnished  to 
the  party  of  the  first  part  (the  defendant)  before  the  parties  of 
the  second  part  (the  plaintiffs)  will  demand  or  shall  receive  the 
suras  due  upon  final  payment  under  this  agreement  It  would  be 
difficult  to  see  how  a  condition  precedent  could  be  expressed  in 
more  apt  or  appropriate  terma  Such  provisions  in  respect  to 
architects'  certificates  have  always  been  held  to  the  conditions 
precedent ;  and,  if  we  were  in  need  of  authority  for  the  support  of 
this  proposition,  we  have  it  in  the  case  of  Weeks  v.  OBrien, 
141  N .  Y.  199  ;  56  St  Eep.  818.  In  this  case  it  is  held  that  where 
a  building  contract  contains  a  condition  requiring  an  arcnitect's 
certificate  of  completion  of  the  contract  before  payment  of  the  last 
installment,  it  is  essential,  in  an  action  upon  the  contract  to  re- 
cover that  installment,  to  allege  in  the  complaint  performance  of 
that  condition,  or  to  set  forth  facts  excusing  the  plaintiffs  from 
performing  the  condition,  and  that,  in  order  to  avau  himself  of  it, 
the  defendant  is  not,  required  to  present  it  by  demurrer  or  an- 
swer, but  may  raise  it  on  the  trial. 

It  is  claimed  upon  the  part  of  the  appellants  that,  if  compliance 
with  the  pi'o visions  of  the  written  contract  in  reference  to  nroot 
that  no  liens  existed  was  a  condition  precedent,  compliance  there- 
with was  waived  b^  the  defendant,  upon  the  ground  that  the  posi- 
tion taken  by  the  defendant  was  that  the  plaintifife  had  been  paid 
in  full  for  the  work  done  and  materials  furnished.  It  would  he  a 
novel  proposition  to  hold  that  an  answer  of  payment  could  pos- 
sibly be  said  to  waive  the  performance  of  a  condition  precedent, 
which  condition  it  was  not  necessary  for  the  defendant  to  set  up 
by  answer,  or,  if  the  want  of  an  averment  made  the  complaint  de- 
fective, raise  by  demurrer. 
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It  would  seem,  theFefore,  that  the  plaintiffs*  proof  was  fatally 
defective,  and  the  judgment  must  be  affirmed,  with  cosLa 
All  concur. 


In  the  Matter  of  the  Application  of  Theodore  G.  LuRiLiN  for  a 

Mandamus. 

(Supreme  Omtrt,  General  Term,  Mret  Department,  FOed  Nmm^t  15,  1S9B,) 

1.  BxcHANGB— Contract.  • 

Neither  the  coffee  exchange  nor  its  members  can  engage  in  tradio^  In 
adulterated  coffee,  and  such  coffee,  though  it  may  be  equal  to  the  grack  of 
that  called  i(X  by  a  contract,. cannot  be  made  the  subject  of  a  lawful  de- 
livery. 

2.  Samb. 

Where  the  vendor  sets  in  motion  the  machinery  of  an  exchange,  and  the 
question  whether  one  of  the  members  has  made  a  tender  of  ^oods  which 
u  is  unlawful  to  trade  in  is  submitted  to  them,  there  must,  in  ^uch  ex- 
change, be  some  hearing  on  the  merits  at  some  point  before  a  person  is  lic- 
privS  of  ri^ts  within  a  private  corporation  to  itlakii  prima  jmU  li«  iseu- 
Utled. 

8.  Sahs—Gradbbs. 

Such  exchange  cannot  relegate  the  determination  of  such  a  question  to 
a  lay  tribunal  called  "graders,"  and,  because  of  their  report  tluit  i\m  goixia 
are  not  unlawful,  refuse  to  give  one  of  its  members  the  benefit  of  a  review 
or  a  hearing  on  the  merits  l^fore  depriving  Mm  of  his  membi^rship. 

4.  Same— Abrogating  LAWS. 

The  laws  of  a  state  cannot,  by  private  contract  or  by  the  by-la  wb  of  any 
exchange,  be  abrogated  or  disregarded. 

ft.  Saiib — Sustaining  member. 

Ap  exchange  cannot  suspend  a  member  for  violation  of  by-laws  which 
are  illegal. 

Appeal  from  an  order  denying  a  writ  for  a  mandaftms  to  re- 
store petitioner  to  full  membership  in  the  coffee  exchange  in  tlie 
city  of  New  York. 

In  July,  1894,  the  petitioner's  firm  entered  into  a  contract  with 
Messrs.  W.  H.  Grossman  k  Bro.  for  the  purchase  of  coHee  of  cer- 
tain average  grade.  The  contract  provided  that  the  coffee  sliuuld 
be  graded  by  Mackay  &  Small;  that,  should  their  grading  be  un- 
satisfactory to  the  buyer,  the  latter  should  appoint  a  grazier,  ami, 
in  the  event  of  his  average  grading  differing  from  that  first  sub- 
mitted to  the  buyer,  the  two  graders  should  name  a  third,  wli<* 
should  act  as  arbitrator,  and  that  the  average  grading  nataed  by 
him  should  be  accepted  by  seller  and  buyer  as  the  Eisi.^  for  the 
sale  prica  But  the  petitioner  and  the  members  of  the  tirni  of 
Grossman  k  Bros,  are  members  of  the  Goffee  Exchange  of  the  City 
of  New  York.  By  its  charter  it  is  provided  that  the  i)iir|K>se  of 
the  exchange  shall  be,  among  other  thinffs,  "to  adjust  controver- 
sies between  its  members,  to  inculcate  and  establish  just  and  equit- 
able principles  in  the  trade,  to  establish  and  maintain  unifiirniity 
in  its  rules,  regulations,  and  usages,  to  adopt  standards  of  das^si- 
fication."  Under  the  rules  of  the  exchange,  a  tender  of  coffee  is 
not  good  if  the  fact  is  shown  that  the  coffee  has  been  treated  or 
manipulated  with  the  result  of  concealing  defects,  or  of  making  it 
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appear  to  be  better,  or  of  greater  value,  than  it  really  is.  This  con- 
tract was  not  made  within  or  upon  the  exchange.  On  the  arrival 
of  the  coffee  it  was  graded  by  Mackav  &  Small,  and  declared  by 
them  to  accord  with  the  contract  When  it  was  tendered,  the  ven- 
dees refused  to  accept  it,  on  the  ground  that  it  was  adulterated,  and 
therefore  not  lawful  to  be  dealt  in  ;  and  for  the  same  reason  they 
decliijed  to  appoint  a  grader,  and  appealed  to  the  exchange  to 
have  this  controversy  determined  under  the  rules  of  that  body  by 
adjudication.  Adjudicatoj;s — members  of  the  exchange— were  ap- 
pointed, one  by  each  side,  and  these  two  selected  a  third.  The 
vendees  claimed  before  them  that  the  coffee  was  artifically  colored, 
and  that  that  fact  of  itself  was  sufficient  ground  for  rejection  of 
the  coffee.  The  adjudicators  were  not  unanimous  in  their  deci- 
sion. The  one  chosen  by  the  petitioner  stated  that  he  had  a  chem- 
ist's analysis  of  the  coffee,  showing  that  it  was  artificially  colored, 
but  the  other  two  refused  to  examine  it,  and  decided  that,  even  if 
it  was  adultered,  that  fact  did  not  justify  a  refusal  to  submit  the 
coffee  to  grading,  and  that  they  had  no  jurisdiction  of  the  question 
of  the  grade  or  condition  of  the  coffee.  From  this  decision  the  peti- 
tioner appealed  to  the  board  of  managers  of  the  exchange,  making 
the  same  claims  in  regard  to  adulteration  as  before  the  adjudicators, 
and  stating  that  the  majority  of  the  adjudicator  had  declined  to  con- 
sider them.  A  ballot  taken  by  the  board  on  the  appeal  resulted  in  a 
tie,  and  the  appeal  was  declared  lost  The  petitioner  s  firm  and 
Grossman  &  Bros,  thereupon  each  appointed  a  grader,  who,  being 
unable  to  agree  in  all  respects,  chose  a  third  man  as  arbitrator.  The 
pettioner  swears  that  the  grader  chosen  by  his  firrti  refused  to  grade 
the  adulterated  coffee.  The  other  grader  and  the  arbitrator  say 
that  all  three  agreed  as  to  the  condition  of  some  of  the  coffee,  but 
neither  of  them  says  whether  the  coffee  as  to  which  there  was  a 
dispute  was  or  was  not  adulterated.  They  both  declare,  in  sub- 
stance, that  no  evidence  was  produced  before  them  as  to  the  intent 
with  which  the  coloring  had  taken  place,  and  that  its  effect  was 
not  to  make  the  coffee  appear  to  them  better,  or  of  a  greater  value 
than  it  really  was;  and  one  of  them  says  he  submitted  a  portion  of 
it  to  a  chemist,  who  reported  to  him  orally  that  it  contained  no- 
thing deleterious.  Grossman  &  Bro.*s  grader  and  the  arbitrator 
accordingly  decided,  not  that  the  coffee  was  free  from  adultera- 
tion, but  tliat  it  was  of  the  grade  prescribed  in  the  contract  No 
appeal  was  taken  from  this  decision  to  the  exchange,  and  it  ap- 
pears that  if  one  had  been  taken  it  would  not  have  been  consid- 
ered, the  by-laws  making  no  provision  for  such  an  appfeal ;  and 
an  appeal  in  a  similar  case,  with  respect  to  another  portion  of  the 
same  shipment,  having  been  refused 

As  the  petitioner's  firm  still  refused  to  accept  delivery,  Gross- 
man &  Bro.  lodged  a  complaint  against  them  with  the  adjudica- 
tion committee  of  the  exchange.  The  petitioner  appeared  before 
this  committee,  and  filed  a  reply  on  behalf  of  his  firm,  making  the 
same  claims  as  they  had  theretofore  made,  and  offering  proof  by 
letter  and  telegram  from  their  grader,  and  sworn  certificate  of 
chemical  analysis,  to  show  that  the  coffee  was  artificially  colored 
or  painted,  and  also  offering  to  prove  by  witnesses,  unless  the  feet 
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should  be  admitted  on  the  record,  that  the  coffee  objected  to  was 
adulterated,  within  the  meaning  of  the  statute ;  and  his  statement 
is  tincontroverted  that  "it  was  admitted  by  Mr.  George  W.  Cross- 
man,  who  appeared  on  behalf  of  his  said  firm,  that  portions  of  the 
coffee  wero  polished  and  colored." 

It  further  appears  that  the  official  record  of  the  proceedings  of 
the  adjudication  committee  states  that,  '*  while  the  graders  aamit- 
ted  that  the  coffee  in  question  is  colored,  they  neverthless  declared 
that  it  was  a  good  delivery  under  the  contract"  The  committee 
decided  that,  as  there  was  no  dispute  that  the  grade  arbitrators 
had  held  that  the  coffee  tendered  was  a  valid  fulfillment  of  the 
contract,  they  could  not  reopen  the  question  of  grade,  quality,  or 
condition,  and  that  the  vendees,  in  not  receiving  and  paying  for 
the  coffee  (portions  of  which  the  vendors  had  admitted  before 
them  were  polished  and  colored),  had  violated  the  by-laws  of  the 
exchange,  and  the  complaint  of  the  vendors  was  unanimouly  sus- 
tained. On  the  same  day  that  Grossman  &  Bro.'s  complaint  was 
presented  the  petitioner  also  presented  complaints  against  Cross- 
man  &  Bro.  and  others,  covering  the  entire  matter,  and  with  them 
a  written  statement  in  relation  thereto,  together  with  a  copy  of 
the  applicable  portions  of  chapter  661  of  the  Laws  of  1893  and  of 
the  Penal  Code ;  all  of  which  complaints  were  dismissed.  The 
adjudication  committee  made  their  report  to  the  board  of  man- 
agers of  the  exchange,  with  recommendations  and  suggestions, 
and  a  hearing  before  the  latter  board  was  appointed.  The  peti- 
tioners, who  still  refused  to  receive  the  goods,  did  not  personally 
attend,  but  were  allowed  instead  to  submit  the  same  written  state- 
ment which  they  had  laid  before  the  adjudication  committea  On 
behalf  of  Crossman  &  Bro.  a  copy  of  a  report  of  chemists  and  cer- 
tificate of  analysis  was  presented.  The  report  states  that  the 
•'analysis  was  directed  especially  as  ascertaining  whether  or  not 
the  coffee  had  been  artificially  colored  with  any  injurious  coloring 
material.  You  will  note  that  we  find  no  such  adulterant  present. 
And  the  certificate  of  analysis  says: 

"We  *  *  *  are  unable  to  find  any  deleterious  foreign 
matter  present,  either  mineral  or  organic.  We  have  to  report  that 
the  coffee  is  free  from  any  such  adulteration."  The  president  of 
the  exchange,  in  his  affidavit,  says  that  the  hearings  before  the 
board  of  managers  and  the  adjudication  committee  were  not  hear- 
ings upon  the  ultimate  controversy  as  to  the  alleged  adulteration 
of  the  coffee.  The  decision  of  the  board  of  managers  was  "  that 
Mr.  Theodor  G.  Lurman  be,  and  he  hereby  is,  censured  by  the 
board  for  having  violated  the  by-laws  and  rules  of  this  exchange, 
and  that  unless  he  settles  with  Messrs.  W.  H.  Crossman  &  Bro.  in 
fall  before  twelve  M.  on  Fridav,  the  19th  instant,  Mr.  Theodore  G. 
Lurman  shall  stand  suspended  from  all  privileges  of  the  exchange 
for  the  period  of  one  year." 

Against  this  decision  the  petitioner  presented  a  protest  in  writ- 
ing, going  over  the  whole  ground,  and  stating  that  for  any  pecu- 
niary loss  which  the  firm  might  suffer  by  reason  thereof  they 
would  hold  the  president  and  board  of  managers  responsible. 
Thereafter  a  further  resolution  was  adopted  by  said  board  ex* 
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tending  the  time  for  the  petitioner  to  accept  and  pay  for  the  goods 
under  pain  of  suspension  to  Monday,  October  22,  1894;  and  as  he 
has  since  refused  to  receive  and  accept  the  goods,  he  has  remained 
from  that  time  suspended  from  said  exchange. 

Chas.  Stewart  Davison^  for  app'lt;  Ediowrd  M.  Shepard,  for' 
resp't 

O'Beien,  J.  —  From  the  outset  of  the  controversy  which  re- 
sulted in  the  suspension  of  the  petitioner,  he  consistently  took  the 
position  that  he  could  not  be  required  to  accept  a  ddivery  of  the 
coffee,  because  it  was  artificially  colored  or  aaulterated.  If  this 
position  could  be  maintained,  then  notwithstanding  any  by-law  or 
rule  of  the  exchange  to  the  contraty,  he  could  not  be  forced  to 
accept  a  delivery  of  such  coffees,  for  the  reason  that  the  trading 
in  such  contravenes  the  express  statute  of  this  state  (Laws  1893, 
oh.  661,  §  41),  which  provides: 

"No  person  shall  within  the  state  *  *  *  have,  sell,  or 
offer  for  sale  any  adulterated  food  or  drug.  *  ♦  *  An  article 
shall  be  deemed  to  be  adulerated  within  the  meaning  of  this  act, 
♦  *  *  in  the  case  of  food,  *  *  *  if  it  be  colored  or  coated  or 
polished  or  powdered,  whereby  damage  is  concealed  or  it  is  made 
to  appear  better  than  it  really  is  or  of  greater  value" 

Although  the  exchange,  through  its  various  committees  as  shown 
was  appealed  to,  and  though  graders  were  appointed  pursuant  to 
the  terms  of  the  contract,  it  is  insisted  by  the  petitioner  that  this 
claim  was  never  considered  or  heard  upon  the  merits;  the  position 
taken  by  the  exchange  being  that  the  contract  between  the  parties 
called  for  a  grading  by  arbitnition,  and  that,  such  grades  oaving 
decided  that  the  coffee  tendered  was  up  to  the  grade  fixed  by  the 
contract,  the  petitioner  should  accept  and  pay  for  the  coffee.  The 
petitioner  appealed  originally  to  the  exchange.  They  refused  to 
consider  the  question  of  whether  the  coffee  was  adulterated  or  not 
and  compelled  the  petitioner  to  name  a  grader,  thereafter  persisted 
in  refusing  to  make  any  examination  of  the  question  of  fact  as  to 
the  adulteration  on  its  merits,  taking  the  stand  that  they  would 
not  review  the  original  decision  of  the  graders.  As  contended  bjr 
the  petitioner,  therefore,  the  practical  result  is  that  the  vendees 
named  a  grader  under  complusion;  that  they  have  attempted,  by 
every  procedure  open  under  the  by-laws  of  the  exchange,  to  get 
a  review  of  thedecision  of  the  graders,  but  that  they  have  failed; 
and  that  this  failure  has  been  in  the  face  of  the  uncontroverted 
fact  of  artificial  coloration. 

If  we  assume,  as  did  the  exchange,  that  the  coffee  was  up  to 
grade,  the  question  remains  whether  or  not  the  petitioner  was  en- 
titled to  have  a  determination  on  the  merits  upon  his  claim  that 
the  coffee  was  adulterared;  and  if  he  was  entitled  to  such  a  hear- 
ing upon  the  merits,  whether  it  was  extended  or  had  in  any  of  tlie 
procedure  adopted.  We  think  it  requires  a  mere  reference  to  the 
statute  quoted  from  to  sustain  the  proposition  that  neither  the  ex- 
change nor  its  members  could  engage  in  trading  in  adulterated 
coffee,  and  that  such  coffee,  though  it  might  be  equal  to  the  grade 
of  that  called  for  by  a  contract,  could  not  be  made  the  subject  of  a 
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lawful  delivery.  This  is  but  another  way  of  stating  that  the  penal 
statutes  of  the  state  cannot  be  disregarded,  either  by  individuals  or 
corporationa  That  this  coflEee,  or  some  portions  of  it,  was  colored, 
is  conceded  by  all  who  examined  it;  but  whether  this  was  a  natural 
or  artificial  coloring  underlies  the  question  as  to  whether  it  was 
adulterated.  If  a  suit  had  been  brought  after  tender  against  the 
vendees  to  recover  damages  for  refusal  to  accept,  it  would  have 
been  a  good  defense,  if  proven,  to  show  that  the  coffee  tendered 
was  adulterated.  If,  instead  of  suing,  a  vender  sets  in  motion  the 
machinery  of  an  exchange,  and  the  question  of  whether  one  of  its 
members  had  made  a  tender  of  goods  which  it  is  unlawful  to  trade 
in  is  submitted  to  them,  there  must,  in  such  exchange,  be  some 
hearing  on  the  merits  at  some  point  before  a  person  be  deprived 
of  rights  within  a  private  corporation  to  whicn  prima  facie  he  is 
entitled.  Nor  do  we  think  that  such  exchange  could  relegate  the 
determination  of  such  a  question  to  a  lay  tribunal  called  *'graders," 
and,  because  of  their  report  that  the  goods  are  not  unlawful,  refuse 
to  give  one  of  its  members  the  benefit  of  a  review  or  a  hearing  on 
the  merits  before  depriving  him  of  his  membership. 

We  are  thus  to  determine  the  second  question  suggested,  as  to 
whether  there  was  a  hearing,  either  bv  the  graders  or  by  any  com- 
mittee of  the  exchange  or  by  the  exchange  itself,  upon  the  merits 
as  to  whether  this  coffee  was  or  was  not  adulterated.  We  do  not 
think  it  is  claimed  that  before  any  committee  of  the  exchange,  or 
ID  all  the  procedure  that  was  taken  by  that  body,  the  merits  of  the 
controversy  as  to  the  adulteration  were  inquired  into ;  the  whole 
machinery  of  the  exchange  being  seemingly  brought  to  support 
the  proposition  that  it  would  allow  no  investigation  of  any  kind  of 
an  official  character  upon  the  question  of  fact  as  to  whether  the 
coffees  tendered  to  the  petitioner,  for  his  refusal  to  receive  which 
he  was  suspended,  were  or  were  not,  as  alleged  by  him,  adulterated 
— in  other  words,  were  or  were  not  goods  contravening  the  ex- 
press statute  of  the  state.  As  shown  by  the  affidavit  of  the  super- 
intendent of  the  exchange,  the  adjudicators  did  not  consider  any 
evidence  of  the  unlawful  coloring  of  the  coffee,  "  because  it  was 
expressly  provided  by  the  contract  that  the  question  of  the  grade 
of  coffee  snould  be  considered  by  another  triounal."  It  will  thus 
be  seen  that  the  exchange  begged  and  overlooked  the  real  ques- 
tion, and,  because  the  graders  had  decided  that  the  coffee  was  up 
to  grade,  they  refused  to  enter  upon  an  examination  of  the  ques- 
tion as  to  whether  it  was  or  wa^  not  adulterated,  or  to  assume  the 
obligation  and  responsibility  which  rested  upon  it  or  its  board  of 
managers  of  determining  whether  one  of  their  members  was  right 
ID  refusing  to  do  what  the  law  says  he  should  not  do,  viz.  trfide  in 
adulterated  coffees.  Throughout,  the  exchange  and  its  different 
committees  ^nd  managers  place  themselves  upon  the  technical 
regularity  of  the  proceedings  which  remitted  to  the  persons  who 
had  the  right  to  pass  upon  the  grade  the  question  whether  the 
coffees  tendered  were  coffees  which  the  petitioner  should  receive 
under  his  contract;  and  upon  their  conclusion  that  the  coffee  was 
up  to  grade  the  exchange  set  in  motion  its  whole  machinery,  even 
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to  expelling  the  petitioner,  in  order  to  enforce  the  decision  thus 
made  by  such  outside  tribunal.  In  this  connection  it  must  not  be 
overlooked  that,  apart  from  the  money  involved,  the  petitioner 
had  at  stake  his  membership  in  the  exchange,  aad  because  he 
would  not  give  up  the  amount  of  money  which,  if  he  were  right, 
he  could  not  legally  be  required  to  do,  he  was,  without  any  hear- 
ing by  the  exchange  itself,  deprived  of  his  membership.  Think- 
ing as  we  do,  that  regardless  of  what  may  have  been  done  by  the 
graders,  the  exchange  could  not  deprive  one  of  its  members  of  his 
membership  for  refusing  to  do  what  he  claimed  to  be  an  unlawful 
act  without  incjuirv,  investigation,  and  decision  upon  whether  this 
claim  was  justified,  this  of  itself  would  be  sufficient  to  warrant  a 
reversal  of  the  order,  and  a  reinstatement  of  the  member,  and  a  re- 
mission of  the  whole  question  again  to  the  exchange,  to  the  end 
that  the  member  should  have  a  hearing  upon  the  merita  It  is 
doubtful,  to  say  the  least,  if  even  the  graders,  upon  whose  decision 
so  much  reliance  was  placed  by  the  exchange,  ever  considered  the 
petitioner's  claim  as  to  adulteration,  they  seemingly  being  as  anx- 
ious to  avoid  this  question  as  the  exchange  itself ;  and,  as  shown 
by  their  affidavits,  they  confined  their  attention  to  determining 
whether  or  not  the  coffee  was  or  was  not  up  to  grade.  Just  what 
they  considered  to  be  their  dutv  and  their  view  of  the  controversy, 
and.  what  questions  they  considered,  are  well  set  forth  in  the  affi- 
davit of  one  of  the  graders,  who  states : 

"  In  grading  coffee,  the  graders  and  grade  arbitrators  consider 
the  grade,  quality,  and  conditions  of  the  coffee.  If  the  coffee  con- 
tain black  beans,  or  imperfect  beans,  an  allowance  for  such  is 
made.  So  if  the  coffee  contains  stones  or  sticks  or  foreign  sub- 
stance of  any  kind,  a  proper  allowance  for  that  defect  is  made. 
So  if  there  be  any  foreign  substances  adhering  to  or  contained  in 
the  beans  of  coffee,  whether  coloring  it  or  not,  or  if  it  appear  that 
the  coffee  had  been  manipulated  or  treated  in  any  way,  that  is  an 
element  which  the  graders  and  grade  arbitrators  must  consider. 
Indeed,  it  is  the  duty  of  the  graders  and  grade  arbitrators  to  con- 
sider every  element  of  grade,  quality,  or  condition." 

It  will  thus  be  seen  that  they  were  giving  little  or  no  attention 
to  the  question  of  whether  the  coffee  was  adulterated,  and  were 
confining  their  attention,  as  they  deemed  it  their  duty  to  do,  to  a 
consideration  of  whether  it  was  or  was  not  ud  to  grade.  That  this 
particular  lot  had  coloring  matter  upon  it  is  conceded  by  all  who 
saw  the  coffee,  thus  raising  at  least  a  fair  presumption  that  the 
claim  advanced  by  the  petitioner  was  placed  upon  some  foundation, 
and  was  made  in  apparent  good  faith.  Notwithstanding  this,  the 
record  shows  that  the  graders  and  the  exchange  were  seemingly 
fearful  of  the  issue,  and  studiously  avoided  ever  giving  a  hearing 
on  the  merits  to  the  claim  advanced,  and  devoted  their  time  to  a 
consideration  of  the  question  as  to  whether  the  tender  of  the  coffees 
was  according  to  the  contract,  and  regardless  of  whether  it  was 
adulterated  or  not,  and  as  to  whether  it  was  unlawful  or  not;  and 
the  exchange  endeavored,  by  the  strongest  means  within  their 
power, — ^by  the  act  of  expulsion, — to  compel  the  petitioner  to  do 
what,  if  his  claim  is  right,  would  be  a  criminal  act,  and  subject 
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him  to  the  penalties  prescribed  by  the  statute.  It  is  unnecessary 
to  say  that  this  the  exchange  have  no  power  to  do,  because  it  re- 
quires no  array  of  legal  authorities  to  support  the  proposition  that 
neither  by  private  contract  nor  by  the  by-laws  of  any  exchange 
<5an  the  laws  of  a  state  be  abrogated  or  disregarded.  We  think, 
upon  an  examination  of  the  entire  record,  that  the  petitioner  is 
entitled  to  a  hearing  upon  the  merits,  which  he  has  never  ob- 
tained ;  and  to  that  end,  that  he  should  be  restored  to  his  mem- 
bership, and  that  then  the  whole  subject  should  be  referred  to  the 
exchange,  who  should  in  some  appropriate  manner,  before  sus- 
pending or  expelling  the  petitioner,  give  him  a  hearing  upon  the 
merits  of  his  claim,  to  which  by  law  he  is  entitled. 

Order  reversed  accordingly,  with  costs  and  disbursements. 

All  concur. 

John  Q.  A.  Ward,  Resp't,  v.  Homer  Burgher,  App'lt 

iSupreme  Court,  General  Term,   Third  Department,  Filed  December  S,  1896.) 

1.  SXJMHABY  PB0CBEDIN06 — PETITION. 

The  petition  was  held,  in  this  case,  in  the  absence  of  an  objection  to  its 
fiufflciency,  sufficient  to  give  the  justice  jurisdiction, 

2.  Samb— £vn>ENCB. 

The  evidence  was  held  sufficient  to  show  that  the  defendant  was  an 
undertenant  of  the  lessee. 

Appeal  from  a  final  order  in  favor  of  plaintiflL 
iX  G.  Chetwood,  for  app'lt ;  M.  H.  Gouch,  for  resp't 

Putnam,  J. — I  think  the  petition  was  sufficient  to  confer  juris- 
■dictioQ  upon  the  justice  to  issue  a  precept  It  set  forth  that  the 
plaintifif  was  the  owner  of  the  premises  described  therein,  that  on 
or  about  September  3,  1893,  they  were  rented  to  the  Peckamose 
Fishing  CluD  for  one  year  from  that  date,  and  that  defendant  was 
in  possession,  as  an  undertenant  of  such  club,  and  held  over  after 
the  expiration  of  the  term,  without  the  permission  of  plaintiflE. 
The  defendant,  in  his  answer,  alleged  that  ne  was  in  possession  of 
said  premises  under  a  valid  and  subsisting  lease,  which  had  not 
expired.  On  the  trial  no  objection  was  made  by  him  to  the  suf- 
fiencj  of  the  petition,  and  he  made  no  motion  for  the  dismissal  of 
the  proceedings  when  the  plaintiff  rested.  The  issues  formed  by 
the  petition  and  answer  were  submitted  to  the  jury  without  ob- 
jection. The  plaintiflE  testified  that  he  rented  the  premises  to  the 
Peckamose  Fishing  Club,  to  be  occupied  by  defendant,  who  was 
in  the  employ  of  rtie  club,  for  one  year  from  September  3,  1893, 
and  that  the  lease  was  not  extended.  The  defendant  was  sworn 
as  a  witness,  and  did  not  deny  this  statement  of  plaintiflE.  The 
letters  introduced  by  defendant  did  not  conclusively  show  an  ex- 
tension of  the  lease.  It  did  not  appear  from  the  one  dated  June 
14,  1894,  for  what  time  the  $50<check  therein  inclosed  was  a  pay- 
ment, whether  for  a  period  before  or  after  the  letter.  It  would 
appear,  however,  from  the  subsequent  letter,  dated  July  13,  1894, 
inclosing  a  check  for  $16.66,  and  the  receipt  of  July  18,  1894,  for 
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salary  for  the  month  of  Jiine,  1894,  that  the  $50  check  of  JuDe 
lith  Was  for  salary  previous  to  June  14,  1894.  We  conclude, 
therefore,  that  the  petition  was  sufficient  to  confer  jurisdiction  on 
the  justice.  Under  the  provisions  section  2281,  Civ.  Code,  sum- 
mary proceedings  mav  be  instituted  against  an  undertenant,  and 
the  evidence  was  sufficient  to  dhow  that  defendant  was  in  ocoa- 
pancy  of  the  premises  as  an  undertenant  of  the  lessea  The  testi- 
mony on  the  trial  presented  a  question  of  fact,  which  was  properly 
submitted  to  the  jury,  the  defendant  making  no  objection  to  such 
submission.  The  plaintiff  testified  positively  to  a  lease  for  ooe 
year,  which  expired  on  September  8,  1894,  and  that  such  lease 
had  not  been  renewed,  and,  if  the  letters  and  receipt  read  by  de- 
fendant had  some  tendency  to  contradict  this  evidence,  such  letters 
and  receipt  were  not  so  conclusive  as  to  authorize  the  justice  to 
withdraw  the  case  from  the  jury,  especially  as  the  defendant, 
when  sworn  as  a  witness,  did  not  controvert  the  statement  of  the 
plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


In  the  Matter  of  an  Application  by  Lott  Delakey  for  a  Writ 
of  Oriiorari. 

{Supreme  Court,  G^eneral  Term,  Third  Department,  FUed  December  3, 1895.) 

Municipal  cobporations— Firb  commissionbbs— Dischabging  fibembn. 
Under  chapter  8S2  of  1887.  amending  the  charter  of  Saratoga  Springs, 
and  repealing  section  61  thereof,  the  nre  commissioners  had  no  power  to 
discharge  a  nreman,  on  the  sole  ground  that  there  were  no  moneys  uaap- 
propriated  or  tax  levied  for  the  payment  of  his  salary. 

Application  by  Lott  Delaney  for  a  writ  of  certiorari  to  the 
board  of  fire  commissioners  of  the  village  of  Saratoga  Springs  to 
compel  the  reinstatement  of  relator  as  a  member  of  the  firedepart- 
of  said  village.     Judgment  for  relator. 

McGall  (t  Brusnihan^  for  relator;  A.  W,  Shepherd^  for  resp'tai 

Putnam,  J. — By  chapter  322,  Laws  1887,  amending  the  charter 
of  the  village  of  Saratoga  Springs  (chapter  220,  Laws  1886),  a 
board  of  fire  commissioners  was  created  for  said  village  The  act 
provided,  among  other  things,  that  said  commissioners  should  con- 
trol the  expenditure  of  all  funds  belonging  to  the  fire  department, 
should  have  power  to  employ  a  clerk,  chief  engineer,  assistant  en- 
gineer, superintendent  of  the  fire  alarm  telegraph,  and  four  or 
more  firemen,  and  the  entire  and  exclusive  management  and  con- 
trol of  all  apparatus  for  the  extinguishing  of  fires  in  said  village, 
and  of  all  property  belonging  to,  or  intended  to  be  used  by,  the 
fire  department  thereof.  The  act  further  provided  that  the  com- 
pensation of  said  engineer,  assistant  engineer,  superintendent  of 
the  fire  alarm  telegraph,  and  firemen  should  be  paid  out  of  the 
funds  of  the  fire  department,  and  that  such  employes  may  be  re- 
moved by  said  commissioners,  but  not  without  cause,  and  after 
having  a  reasonable  opportunity  to  be  heard     By  the  charter  of 
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said  village  the  trustees  thereof  are  authorized  to  raise  by  an  an- 
nual tax,  to  be  levied  in  June  of  each  year,  for  the  use  of  the  fire 
department,  the  sum  of  $7,000,  and,  it  necessary,  in  their  discre- 
tion, a  further  sum  of  $1,000 ;  this  seven  or  eight  thousand  dollars 
constituting  the  fire  department  fund,  and  the  village  having  no 
power  to  raise  any  other  or  greater  sum.  But  chapter  322,  Laws 
1887,  supra,  provides  that  all  penalties  for  infractions  of  by-laws 
enacted  bv  the  fire  commissioners^  and  all  sums  required  by  law 
to  be  paid  as  taxes  by  incorporated  fire  insurance,  companies,  shall 
be  added  to  the  fire  department  fund.  On  March  19,  1895,  the 
relator  was  appointed  fireman,  by  a  resolution  of  said  fire  com- 
missioners, for  one  year  from  May  1,  1895,  at  a  salary  of  $600, 
payable  monthly.  The  commissioners  at  the  same  time  appointed, 
for  the  said  period,  a  chief  engineer,  superintendent  of  nre  alarm 
telegraph,  clerk,  and  nine  other  firemen.  On  March  20th  the  re- 
lator accepted  said  appointment,  and  acted  thereunder  until  June  • 
7,  1895,  when  the  board  of  fire  commissioners  assumed  to  dis- 
charge him.  Relator  was  not  removed  for  cause  or  on  charges,  or 
after  an  opportunity  to  be  heard,  but  on  the  sole  ground,  as  stated 
by  the  respondents  in  the  return,  thaf^on  March  19th,  when  he 
and  the  other  employes  were  appointed,  no  money  or  tax  for  the 
fire  department  fund  for  the  ensuing  year  had  been  voted  or  levied, 
either  for  salaries  of  employes,  or  other  expenses  of  the  depart- 
ment;  that  there  was  only  $1,762.18  to  the  credit  of  the  fire  lund 
in  the  hands  of  the  receiver  of  taxes,  which  sura  was  then  antici- 

{)ated  and  appropriated  for  the  salaries  of  the  then  employes,  and 
or  other  expenses ;  that  by  the  employment  of  relator  and  others 
on  the  19th  of  March,  1895,  the  fire  commissioners  attempted  to 
incur  a  debt  or  expenditure  of  $7,800,  in  violatioti  of  the  express 
provisions  of  section  61  of  the  charter  of  said  village,  which  pro- 
vides that  "no  debt  shall  be  incurred  or  created  by  said  village,  by 
the  trustees,  or  any  other  officer  thereof  in  their  official  capacity ; 
*  *  *  nor  shall  any  expenditure  be  made  or  incurred  until 
the  money  or  tax  for  that  specific  object  shall  have  been  voted  or 
levied  as  herein  directed" ;  that  the  contract  made,  or  assumed  to 
be  made,  with  the  relator  on  March  19th,  was  void,  and  hence 
that  the  respondents  disregarded  it,  and  the  services  of  relator  were 
dispensed  with,  because  no  legal  contract*  of  employment  existed 
witn  him. 

It  is  not  suggested  that  relator  and  the  other  employes,  so  ap- 

Kinted  on  March  19, 1895,  were  not  in  fact  necessary,  or  required 
^  the  fire  commissioner  in  the  performance  of  their  duties  under 
the  act  of  1887 ;  but,  as  there  was  no  money  unappropriated  in 
the  hands  of  the  village  receiver,  in  the  funds  of  the  fire  depart- 
ment, and  there  being  none  levied  at  the  time  to  pay  the  wages  of 
the  said  employes  for  the  ensuing  year,  respondents  contended 
that  the  fire  comraissionera  had  no  legal  authority  to  appoint  either 
said  chief  engineer,  superintendent,  secretary,  or  firemen  ;  that  the 
commissioners  should  have  waited  the  levy  of  the  taxes  in  June 
following.  If  the  contention  of  the  respondents  is  correct,  the  fire 
department  of  the  village  in  May,  1895,  and  until  the  levy  of  the 
taxes,  in  June  of  that  year,  would  have  been  disorganized,  and  the 
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village  without  fire  protection  ;  and  it  follows  that  if,  in  the  course 
of  any  year,  after  the  levy  of  the  annual  tax  in  June,  the  fire  fund, 
through  any  unusual  or  unforeseen  expenditure,  should  be  ex- 
hausted, the  commissioners  would  be  unable  to  employ  firemen 
necessary  to  do  the  work  until  the  ensuing  Juna 

With  some  hesitation,  we  have  reached  the  conclusion  that  the 
position  taken  by  the  respondents  cannot  be  sustained.  We  tliink 
that  the  act  of  1887  shows  an  intent  to  confer  upon  the  fire  com- 
missioners power,  at  any  time,  to  employ  men  when  necessary  and 
proper  to  keep  the  fire  department  in  an  efficient  condition.  Thej 
have  absolute  control  of  the  expenditure  of  the  funds  belonging  to 
the  fire  department  They  are  given  the  absolute  right  to  appoint 
firemen.  Under  the  act,  we  see  no  reason  to  doubt  that  they  may 
in  any  year  control  the  appropriation  of  the  funds  of  the  depart- 
ment, by  a  resolution  adopted  before,  as  well  as  after,  the  tax  is 
levied.  The  control  of  the  expenditure  of  the  funds  of  the  fire  de- 
partment, given  to  the  fire  commissioners,  is  unqualified.  An  ex- 
amination of  the  whole  act  shows  an  intent  to  confer  upon  them 
such  power  as  is  necessary  to  keep  the  fire  department  in  an  effi- 
cient state.  We  think  their  power  is  not.  restricted  by  section  61 
of  the  charter,  but  only  restricted  by  the  provisions  of  the  act  of 
1887  itself.  The  act  provided  that  the  compensation  of  officers 
And  employes  shall  be  payable  out  of  the  fire  fund.  This  fund,  as 
we  have  seen,  is  a  sum  not  exceeding  $8,090,  which  the  trustees 
of  the  village  may  levy  annually ;  the  amount  received  from  the 
annual  tax  on  incorporated  insurance  companies  and  certain  pen- 
alties. The  commissioners,  under  the  statute,  cannot  incurin  any 
year  a  liability  beyond  the  amount  of  said  fire  fund.  Should  they 
assume  to  do  so,  their  ^ct  would  be  without  authority.  But  to  that 
extent  they  can  legally  contract,  without  regard  to  the  provisions 
of  section  61,  supra.  Had  the  respondents  made  it  appear  that  the 
employment  of  relator  and  others  on  March  19,  18y6,  created  a 
liability  beyond  the  amount  authori25ed  by  the  statute  of  1887,  it 
may  be  that  they  would  have  been  authorized  to  discharge  rela- 
tor. But  his  dismissal  was  not  placed  on  that  ground  in  the  re- 
turn of  the  respondents,  but  on  the  sole  ground  that  his  employ- 
ment was  in  violation  of  the  provisions  of  section  61,  supra. 

We  think  that  the  doctrine  established  in  the  case  01  Peopfe  v. 
Leary^  17  Wky.  Dig.  116,  approved  in  Mingay  v.  Hanson,  102  N. 
Y.  695,  as  to  the  water  commissioners  of  said  village,  applies.  In 
the  case  cited  it  was  held  : 

"That  under  the  Laws  of  1872  (chapter  768)  a  new  department 
was  organized,  under  the  control  of  water  commissioners,  who 
have  the  power  to  manage  and  control,  repair,  make  alterations, 
and  use  all  necessary  precautions  for  the  preservation  and  security 
of  the  waterworka  The  commissioners  receive  and  expend  the 
income  and  rents  derived  from  the  waterworks,  in  the  discharge 
of  their  duties.  The  statute,  as  a  whole,  indicates  a  power  in  the 
commissioners  quite  independent  of  the  trustees,  and  confers  upon 
them  all  the  power  before  that  time  possessed  by  the  trustees  of 
the  village.  The  trustees  have  no  control  over  the  funds  derived 
rom  the  waterworks,  which  are  to  be  expended  by  the  commis- 
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sioQers  in  the  discharge  of  their  duties  urider  the  law.  Undoubt- 
edly the  water  commissioners  are  officers  of  the  village,  which  is 
liable  for  their  acts  done  within  the  authority  conferred  by  the 
law ;  but  they  are  officers  to  whom  powers  are  given  in  excess  of 
the  powers  given  to  the  officers  of  the  village  under  the  charter  of 
1896.  As  to  such  oncers  and  such  powers,  the  restriction  of  sec- 
tion 61  is,  by  implication,  and  of  necessary,  repealed." 

It  will  be  seen  that  the  case  cited  is  quite  similar  to  this.  In 
that  case  the  powers  of  the  water  commissioners  of  the  village  of 
Saratoga  Springs  to  incur  a  debt  was  considered,  and  it  was  held 
that  the  water  commissioners  were  not  restricted  by  the  provisions 
of  section  61  of  the  charter.  Here,  as  in  that  case,  a  new  depart- 
ment was  made  by  the  act  of  1887,  creating  a  board  of  fire  com- 
missioners. Such  board  controls  the  property  belonging  to  the  fire 
department,  and  the  expenditures  of  funds  thereoi  Although  the 
fire  commissioners  are  officers  of  the  village,  powers  are  conferred 
upon  them  by  the  act  in  excess  of  the  powers  theretofore  possessed 
by  the  trustees  under  the  charter.  It  is  true  that  it  appears  in  the 
case  cited  that  the  water  commissioners  received  the  greater  part 
of  the  funds  used  by  them  from  water  rents  entirely  under  their 
control,  while  the  greater  part  of  the  fire  department  fund  is  raised 
by  a  tax  levied  by  the  trustees  of  the  village.  But  the  act  of  1887 

{)rovides  that  the  fire  department,  and  hence  the  trustees,  after 
evying  the  tax  for  the  nre  fund,  have  no  more  control  over  it 
than  they  have  over  the  water  fund  received  from  water  rents  by 
the  water  commissioners  of  said  village. 

On  the  whole,  we  think,  as  held  in  the  case  cited  as  to  the  water 
commissioners,  that  as  to  the  fire  commissionerr,  and  the  powers 
conferred  upon  them  by  the  act  of  1887,  the  restriction  of  section 
61  of  the  charter  is  repealed  by  implication,  as  well  as  by  the  ex- 
press enactment  contained  in  section  5  of  the  act 

The  case  of  Latham  v.  Richards^  21  Hun,  360,  to  which  we  are 
referred  by  the  learned  counsel  for  respondents,  is  not  parallel. 
There  the  trustees  of  the  village  of  Saratoga  Springs  assumed  to 
create  a  debt  for  a  large  amount  in  the  purchase  of  a  farm  for  a 
cemetery,  no  money  or  taxes  for  that  specific  object  having  been 
voted.  In  that  case  there  was  a  plain  attempt  to  violate  the  pro- 
visions of  section  61  of  the  charter.  No  subsequent  statute  had, 
by  implication  or  otherwise,  repealed  section  61  of  the  charter, 
which  was  therefore  applicable,  and  hence  the  contract  attempted 
to  be  made  by  the  trustees  was  void.  In  the  case  under  consid- 
eration, an  act  passed  subsequent  to  the  act  of  1866,  creating  a 
new  department,  authorized  the  fire  commissioners  to  make  the 
contract  with  relator  under  which  he  claims,  and,  if  the  latter  act 
is  inconsistent  with  the  provisions  of  section  61  of  the  said  charter, 
that  section  must  be  deemed  repealed  pro  tanto. 

We  conclude  that  the  relator  is  entitled  to  judgment,  with  the 
usual  costa 
All  concur. 
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The  People  ex  rel  The  Chicago  Junction  Railways  and 
Union  Stock  Yards  Company,  App'lt,  v.  James  A.  Egb- 
erts, as  Comptroller,  eta,  Resp't 

(Supreme  Court,  Chjieral  Term,  Third  Depa/rtmetU,  Filed  December  S,  1895.) 

1.  Taxes— Foreign  cobforation. 

Where  the  business  of  a  foreign  corporation,  viz.,  the  receiving  of  divi- 
dends upon  the  stools  owned  by  it,  and  the  declaring,  from  the  money  so 
receiyed,  of  dividends  upon  its  own  stock  and  transmitting  the  same  to  its 
stockholders,  is  done  in  the  city  of  New  York,  and  it  is  entirely  independ- 
ent of,  though  organized,  for  the  purpose  of  purchasing  a  large  part  of  the 
stock  of  another  foreign  corporation,  such  corporation  is  taxable  as  a  for- 
eign corporation  doing  business  in  this  state. 

d.  Same. 

Where  a  foreign  corporation  is  taxable  as  doing  business  in  this  state, 
the  decision  of  the  comptroller  as  to  the  amount  upon  which  it  will  be 
taxed,  will  not  be  disturbed,  unless  clearly  shown  to  be  erroneous. 

Certiorari  to  review  the  action  of  the  comptroller  in  taxing  re- 
lator's capital  stock. 

Seward^  Guthrie^  Morawetz  <k  Steele  (  William  D,  Outhine  and 
Edward  Z).  O'Brien,  of  counsel),  for  relator ;  T.  M  Hancocky  Atty. 
Gen.  {O.  D.  R  Hasbrouck,  Dep.  Atty.  Gen.,  of  counsel),  for  respt 

Herrigk,  J. — This  is  a  certiorari  to  review  a  decision  of  the 
comptroller  in  taxing  the  relator's  capital  stock.  The  relator  is  a 
foreign  corporation,  incorporated  under  the  laws  of  the  state  of 
New  Jersey.  It  is  described  by  its  treasurer  as  "  a  proprietary 
company."  Its  entire  capital  is  invested  in  the  stock  of  another 
corporation,  the  *' Union  Stock  Yards  &  Transit  Company,  of 
Chicago,  111"  It  was  formed  for  the  purpose  of  purchasing  the 
stock  of  the  Union  Stock  Yards  &  Transit  Company,  and  has 
purchased  and  now  owns  the  greater  portion  of  the  stock  of  such 
company,  in  which  there  are  about  a  dozen  other  stockholders. 
The  stock  of  the  Union  Stock  Yardg  &  Transit  Company,  owned 
by  the  relator,  is  deposited  with  the  Central  Trust  Company  of 
!New  York,  and  forms  the  basis  or  security  for  a  series  of  bonds 
issued  by  the  relator,  amounting  to  $10,000,000.  The  relator,  in 
addition  to  its  bonds,  has  also  issued  stock.  The  relator  is 
a  separate  and  distinct  corporation  from  the  Union  Stock 
Yards  &  Transit  Company.  The  latter  continues  to  carry  on 
business  the  same  as  before  the  relator's  corporation  was  formed. 
Apparently,  the  only  business  done  by  the  relator  is  to  receive 
the  dividends  upon  the  stock  owned  by  it  in  the  Union  Stock 
Yards  &  Transit  Company,  pays  its  office  expenses,  and  divide 
the  dividends  so  received  in  dividends  among  its  own  stock- 
holders. The  only  other  business  it  seems  ever  to  have  trans- 
acted was  the  purchase  of  the  stock  of  the  Union  Stock  Yards  & 
Transit  Company.  It  has  an  office  in  Jersey  city,  and  one  in 
New  York.  Its  dividends  are  received  in  New  York  city,  the 
directors  meet  in  New  York  city  and  declare  dividends  upon  the 
relator's  stock,  and  the  checks  for  the  payment  of  such  dividends 
are  made  out  in  New  York  city  and  transmitted  therefrom,    ft 
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will  thus  be  seen  that  all  the  business  of  the  relator, —  that  is,  the 
receiving  of  dividends  upon  the  stock  owned  by  it,  and  the  de- 
claring, from  the  money  so  received,  of  dividends  upon  its  own 
stock  and  tranismitting  the  same  to  its  stockliolders  —  is  done  in 
the  city  of  New  York.  The  business  carried  on  in  Chicago  by 
the  Union  Stock  Yards  k  Transit  Company,  by  which  this  money 
is  earned,  is  a  separate  and  distinct  business  from  that  done  by 
the  relator,  and  is  done  by  a  separate  and  distinct  corporation,  and 
must  not  be  confused  with  that  done  by  the  relator,  which  is 
carrying  on  a  separate  and  distinct  business  from  it  .  The  relator 
is  therefore  taxable  as  a  foreign  corporation  doing  business  in  this 
state,  and,  being  so  taxable,  the  decision  of  the  comptroller  as  to 
the  amount  upon  which  it  shall  be  taxed,  we  have  heretofore  held, 
will  not  be  disturbed,  unless  clearly  shown  to  be  erroneous.  The 
amount  is  not  seriously  questioned  by  the  relator. 

The  writ  of  cej'tiorari  should  be  Quashed,  and  the  decision  of 
the  comptroller  affirmed,  with  $50  costs  and  disbursement& 
.    All  concur. 


T.  H.  Benton  Crane,  as  Receiver,  etc.,  App'lt,  v,  Elizabeth  K 
Shuler  et  al,  Resp'ts. 

iSupreme  Court,  General  Term,  Third  Department,  Filed  December  S,  1895.) 

AppkatL— Findings  op  pact. 

The  appellate  court  is  not  at  liberty  to  reverse  the  findings  of  fact  by  the 
trial  court  where  there  is  any  evidence  to  sustain  them. 

Appeal  Tro-n  a  judgment  in  favor  of  defendants. 

Wesibrook^  Burke  <t  Hover  (Z.  S,  Westhrooh  of  counsel),  for 
xipp'lt;  Hale,  BuUceley  A  Tennant  {Matlhew  Hale,  of  counsel),  for 
resp'ts. 

Herrick,  J. — The  defendants  Henry  ^.  Booth  and  Alice  M. 
Booth  were  not  parties  to  the  action  brought  by  the  First  Natiojial 
Bank  of  Amsterdam  against  Elizabeth  N.  Shuler  and  others,  and 
therefore  are  not  bound  by  the  proceedings  in  said  action,  the 
findings  of  the  referee  therein,  or  the  judgment  thereon.  The 
question  of  fact  litigated  in  this  action,  as  to  the  payment  of  the 
mortgage  sought  to  be  foreclosed,  was  not  in  issue  in  the  former 
action  I  have  referred  to.  The  trial  court  has  found  that  the 
mortgage  in  question  has  been  fully  paid  and  satisfied,  and  it  has 
also  found  that  such  payment  and  satisfaction  was  made  by  the 
husband  of  the  defendant  Shuler,  before  he  was  insolvent,  and 
was  made  for  sufficient  consideration ;  that  is,  an  agreement  by 
his  wife  to  execute  with  him  deeds  for  the  conveyance  of  certain 
real  estate,  whereby  her  right  of  dower  therein  would  be  released. 
Upon  an  examination  of  the  record  in  this  case,  it  a{)pears  that 
there  was  some  evidence  to  sustain  these  findings  of  fact  We 
consequently,  under  repeated  decisions  of  this  court,  are  not  at 
hl)erty  to  reverse  such  findinga  Standing  unreversed,  they  effec- 
tuallv  dispose  of  plaintiff's  cause  of  action.  As  an  original  prop- 
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osition,  I  should  feel  inclined  to  hold  that  the  plaintiff's  objection 
to  the  testimony  of  the  defendant  Shuler  of  transactions  and  con- 
versations with  her  deceased  husband  were  incompetent,  under 
section  829  of  the  Code,  but  the  cases  of  Uhlmann  v.  BrowneUy 
19  St.  Rep.  18;  and,  Qillies  v.  Kruger,  33  Hun,  314;  affirmed, 
by  102  N.  Y.  666  constrain  me  to  hold  to  the  contrary. 

Judgment  should  be  affirmed,  with  costs. 

All  concur. 


Caroline  Overbagh  et  aly  Resp'ts,  v.  Minard  Oathout,  Applt 

{Supreme  Court,  General  Term,  Third  Department,  Filed  November  S,  1896.) 

1.  Pleading — Complaint— Separate  statement. 

Where,  in  an  action  of  ejectment,  the  plaintiffs  claim  is  found  upon 
three  written  instruments  reserving  an  annual  rent,  and  upon  defendaDt's 
breach  of  the  covenants  contained  m  said  instruments,  and  upon  the  right 
to  re-enter  therein  contained,  the  complaint  contains  three  separate  causes 
of  action  which  should  be  separately  stated. 

3.  Same — Allegation  op  ownebship. 

A  general  allegation  in  the  complaint  that  the  plaintiff  Is  now,  and  for 
six  years  last  past  has  been,  the  owner  of  all  the  right,  title  and  interest  of 
the  lessor  in  the  demised  premises,  and  the  rents,  covenanta,  and  reserva- 
tions therein,  and  entitled  to  receive  the  rents  therein  reserved,  sufficiently 
shows  title  to  maintain  an  action  of  ejectment. 

Appeal  from  an  order  in  part  denying  motion  to  have  the 
complaint  made  more  definite  and  certain,  and  to  have  the  separate 
causes  of  action  therein  separately  stated. 

Andrew  Vanderzee,  for  app'lt;  Theodore  B.  Gates,  {Edgar  T. 
Brackett^  of  counsel),  for  resp  ts. 

Putnam,  J. — This  is  an  appeal  from  an  order  denying  in  fart 
defendant's  motion  to  have  tne  complaint  made  more  definite  and 
certain,  and  to  have  separate  causes  of  action  therein  separately 
stj^ted.  The  action  was  ejectment  for  nonpayment  of  rent,  and 
the  complaint  set  forth  three  leases, — the  first  by  Isaac  D.  Ver 
Planck  to  David  Lester,  dated  March  15,  1791,  covering  137 
acres ;  the  second  made  by  Isaac  D.  Ver  Planck  to  David  Lester, 
dated  on  the  12lh  day  of  September,  1797,  covering  fifty  one 
acres,  from  which  thirty-eight  acres  have  been  released ;  ana  the 
third  made  by  Isaac  D.  Ver  Planck  to  David  Lester,  dated  June 
20,  1801,  covering  fifty-nine  acres.  Tlie  complaint  stated  that  the 
yearly  rent  of  the  leases  was  thirty-four  and  one-quarter  bushels 
of  good,  merchantable  wheat,  or  $20.04,  to  be  paid  on  the  1st  day 
of  May  in  each  year,  but  did  not  state  the  rent  reserved  or  amount 
in  arrear  on  eacn  lease;  that  the  plaintiffs  have  succeeded  to  the 
rights,  title,  and  interest  of  Isaac  D.  Ver  Planck  in  the  demised 
premises,  and  the  rents,  covenants,  and  reservation  in  said  leases; 
that  the  defendant  is  owner  and  in  possession  of  a  portion  of  the 
leased  lands.'  The  complaint  alleged  that  notice  of  intention  to 
re-enter  has  been  given  and  asked  to  recover  the  premises,  with 
$195.27  for  withholding  the  same.  The  motion  was  granted  in 
part,  by  directing  the  service  of  an  amended  complaint  stating 
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the  amount  of  annual  rent  reserved  on  each  lease,  but  denying  the 
motion  in  all  other  respeota 

I  think  the  complaint  contains  three  separate  causes  of  action, 
which,  under  the  provisions  of  section  483  of  the  Code  of  Civil 
Procedure,  should  have  been  separately  stated  and  numbered.  It 
sets  up  three  separate  leases,  under  which  plaintiflEs  claim  to  re- 
cover. They  could  have  brought  and  maintained  an  action  under 
each  lease  separately,  and  a  judgment  for  or  against  them  would 
not  have  estopped  them  from  maintaining  a  suit  on  the  other 
leases.  It  is  difficult  \p  see  why  the  causes  of  action  in  favor  of 
plaintiffs  under  the  several  leases  mentioned  in  the  complaint  are 
not  as  much  separate  as  it  the  action  were  brought  upon  three 
promissorv  notes  or  three  bonds.  On  the  trial,  plaintiffs  will  be 
compelled  to  produce  different  evidence  to  maintain  their  separate 
causes  of  action  under  each  of  the  three  leases.  They  will  be 
obliged  to  show  in  each  case  the  lease,  the  fact  that  defendant  is 
in  occupation  of  the  premises  therein  described,  a  breach  of  the 
covenants  contained  in  the  lease,  giving  a  right  of  re-entry,  and 
notice  of  intention  to  re-enter.  The  judgment  in  the  action  must 
determine  the  amount  of  rent'due  on  each  lease,  and  the  defend- 
ant, before  judgment,  or  within  six  months  after  plaintiffs  are  put 
in  possession  of  the  premises  thereunder,  may  pay  up  the  rent  in 
arrears.  Hence  the  same  evidence  will  not  support  the  several 
causes  of  action  under  the  several  leases  set  out  in  the  complaint 
The  cause  of  action  under  each  lease  will  require  different  testi- 
mony. Although  the  action  is  ejectment,  plaintiffs'  claim  is 
founded  upon  written  instruments  reserving  an  annual  rent,  and 
upon  defendant's  breach  of  the  covenants  contained  in  said  instru- 
ments, and  upon  the  right  to  reenter  therein  contained.  Hence 
the  action  is  in  fact  upon  three  sealed  instruments,  and  it  is  quite 
clear  that  it  contains  three  separate  causes  of  action.  That  the 
different  causes  of  action  set  forth  by  plaintiffs  should  be  separ- 
ately stated,  is  apparent  The  defendant  may  wish  to  contest  as 
to  one,  and  not  as  to  the  others.  He  may  conclude  to  pay  the  , 
rent  in  arrear  on  one  of  the  leases,  and  otherwise  contest  plaintiffs 
claim.  With  the  complaint  as  it  is,  defendant  would  be  seriously 
embarrassed  in  answering,  or  conducting  his  defense.  If  the  sev- 
eral causes  of  action  in  the  complaint  are  separately  stated,  plain- 
tiffs will  necessarily  be  compelled  to  set  forth  in  their  pbading 
which  of  the  leased  lots  the  claim  defendant  is  the  owner  and  in 
occupation  of. 

It  has  been  held  that  a  complaint  in  an  actiim  of  ejectment  is 
sufficient  if  the  plaintiff  alleges  that  he  is  seised  and  possessed  of 
some  interest  in  the  premises,  and  entitled  to  the  possession  thereof, 
and  that  he  is  not  compelled  to  show  how  he  acquired  title  to  the 
premises.  Austin  v.  Schluyter,  7  Hun,  275;  Walter  v.  Lockwoody 
23  Barb.  228;  People  v.  Mayor  of  New  York,  28  id.  248.  So  I 
think  the  general  allegation  in  the  complaint,  that  the  plaintiffs 
are  now,  and  for  six  years  last  past  have  been,  the  owners  of  all 
the  riglit,  title  and  interest  of  the  lessor  in  the  demised  premises,., 
and  tlie  rents,  covenants  and  reservations  therein,  and  entitled  to  "" 
leceive  the  rents  therein  reserved,  is  sufficient 
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No  question  as  to  whether  the  complaint,  as  it  is  framed,  stales 
a  cause  of  action,  has  been  discussed  by  counsel  for  the  respective 
parties,  or  is  before  us  for  consideration.  Were  it  otherwise,  we 
should  doubt  whether  the  pleading  sets  forth  sufficiently  the  cove- 
nants contained  in  the  leases,  or  any  facts  showing  a  breach  of  the 
conditions  thereof  which  entitles  the  plaintiflEs  to  re-enter  or  main- 
tain the  action. 

The  order  should  be  modified  by  requiring,  in  addition  to  the 
amendment  therein  directed,  that  the  separate  causes  of  action  set 
forth  in  the  complaint  shall  be  separately  stated  and  numbered, 
and,  as  modified,  affirmed,  with  $10  costs  and  disbursements  to 
appellant 

John  H.  Titus,  Administrator,  eta,  Resp't,  v.  The  Town  op 
New  Scotland,  App  It 

(dupreme  Court,  General  Term,  Third  Department,  Filed  December  $,  1895.) 

1.  Neoliqknce— Contributory. 

In  an  action  for  negligence,  it  is  incumbent  upon  the  plaintiff  to  estab- 
lish affirmatively,  freedom  from  contributory  negligence  upon  the  part  of 
the  decedent,  and  there  must  be  evidence  showing  proper  care  and  caution 
under  the  circumstances,  or  evidence  from  which  the  jury  can  infer  proper 
care  and  caution  upon  the  part  of  the  deceased. 

2.  Same. 

In  such  case,  the  care  and  caution  necessary  to  be  observed  is  to  be 
measured  by  the  circumstances  of  each  case,  and  is  commensurate  with 
the  difficulties  and  dangers  of  the  locality,  and  the  danger  to  be  appre- 
hended. 

8.   Same. 

The  evidence,  in  this  case,  was  held  insufficient  to  sustain  a  fiodiog  that 
the  plaintiff  was  free  from  contributory  negligence. 

Appeal  from  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial. 

Parker  A  Fiero  {J.  Newton  FierOj  of  counsel),  for  app'lt;  J.  i. 
Giiswoldy  for  resp't 

Herrick,  J. — TJhis  is  an  appeal  from  a  judgment  entered  upon 
the  verdict  of  a  jury  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant, and  from  an  order  denying  a  motion  for  a  new  trial.  The 
plaintiff^^  intestate  was  killed  in  an  accident  occasioned  by  a 
wagon  in  which  he  was  being  driven  going  off  the  side  of  a  briilge 
located  in  the  defendant's  town.  The  alleged  negligence  of  the 
defendant  was  in  maintaining,  or  permitting  to  remain,  a  bridge 
upon  one  of  its  higliways  without  guards  or  rails,  and,  as  is 
claimed,  with  the  planks  constituting  the  floor  thereof  of  unequal 
lengths,  so  that  the  wagon  in  which  f)laintiff's  intestate  was  at  the 
time  of  the  accident,  after  going  a  short  distance  on  the  bridge, 
came  to  a  phice  where  the  planking  thereof  did  not  extend  as  far 
out  to  the  side  as  at  the  entrance  to  the  bridge,  in  consequence  of 
which  the  wheels  of  such  wagon  ran  off  the  side  of  the  bridge, 
overturned  the  wagon,  precipitating  the  intestate  into  a  creek 
below,  the  wagon  falling  upon  him,  and  keeping  him  thereuntil 
he  was  dead. 
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For  the  purposes  of  this  discussion/it  will  be  assumed  that  the 
evidence  given  upon  the  trial  was  suflBicient  to  warrant  the  finding 
by  the  jury  that  the  defendant  was  negligent  in  not  properly 
maintaining  and  caring  for  the  bridge  in  question.  In  addition  to 
that,  however,  it  became  incumbent  upon  the  plaintiflE  to  establish, 
affirmatively,  freedom  from  contributory  negligence  upon  the  part 
of  the  intestata  Absence  of  proof  upon  that  question  is  fatal  to 
the  plaintiflE's  cause  of  action.  The  jury  are  not  to  be  left  to 
guess  or  conjecture;  there  must  be'evidence  showing  proper  care 
and  caution  under  the  circumstances,  or  evidence  from  which  the 
jury  can  infer  proper  care  and  cautioh  upon  the  part  of  the  de- 
ceased. Is  there  anv  such  evidence  in  this  case?  Plaintiff's  in- 
testate, together  with  one  Cameron,  were  driving  from  the  city  of 
Albany  to  their  home-*,  in  the  county  of  Greene.  Both  had  been 
drinking.  The  intestate  appears  to  have  been  almost  helplessly 
drunL  Cameron  admits  that  he  felt  the  effects  of  what  he  had 
been  drinking.  Cameron  was  driving,  and  the  intestate,  at  the 
time  or  jujst  prior  to  the  happening  of  the  accident,  was  down 
upon  his  knees  irt  front  of  the  wagon  seat,  his  intoxication  being 
such  that  he  could  not  remain  upon  the  seat.  It  was  about  half 
past  seven  in  the  evening,  and  seems  to  have  been  intensely  dark. 
The  bridge  in  question  is  between  twelve  and  thirteen  feet  in 
width.  The  road  is  a  little  over  thirty-three  feet  trom  fence  to 
fence.  The  traveled  portion  of  the  road  is  eleven  feet  in  width. 
Before  reaching  the  bridge,  the  horses  had  gone  off  the  roadway 
'  at  various  points,  and  come  back,  and,  some  distance  before  reach- 
ing the  bridge,  the  horses  again  strayed  away  from  the  road. 
About  forty  rods  distant  from  the  bridge  stood  a  house,  in  which 
a  light  was  to  be  seen  as  it  was  approached. 

Cameron  says : 

"I  knew  about  where  the  bridge  was  in  a  general  way,  and 
that  I  was  coming  close  to  it  when  I  saw  the  light  Now  and 
then  I  watched  the  light  I  didn't  really  think  about  the  bridge 
until  I  struck  upon  it  I  came  on  it  all  right  with  the  horses.  I 
knew  it  was  there.  I  hadn't  been  looking  out  for  it  as  I  came 
along ;  not  particularly.  I  supposed  I  was  in  the  road  as  much 
as  I  am  in  the  chair.  I  sat  there  easy.  I  was  not  thinking  about 
running  off  the  bridge.  I  supposed  I  was  in  the  road,  and  getting 
across  the  bridge  right  along.  I  wasn't  giving  myself  any  partic- 
ular uneasiness  about  the  bridge.  I  knew  it  was  there,  and 
thought  it  would  be  all  right  when  I  got  thera" 

Again  he  says: 

"  It  was  quite  dark.  You  could  not  see  the  road  to  drive  with- 
out the  lantern,  except  to  see  generally  the  fences  and  the  make 
of  the  road." 

And  agiin  he  says : 

"I  could  not  see  the  road  at  all  sitting  in  the  seat  I  had  the 
lines  in  one  hand,  and  the  horses  kind  of  picked  their  way  They 
walked  right  along  until  we  came  to  this  oridge.  I  had  to  leave 
it  to  their  instinct^  or  what  they  could  do  as  to  following  the  road. 
I  knew  when  we  came  to  the  bridge.  The  next  thing  I  knew, 
we  were  bottom  side  up,  or  the  wagon  was." 
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He  stated  that  the  first  three  or  four  planks  as  he  went  on  the 
bridge  extended  farther  out  over  the  side  of  the  bridge  than  those 
next  succeeding  them  ;  and  that,  before  reaching  the  bridge,  they 
were  oflE  the  road,  and  the  horses  turned  in  again ;  and,  upon  ex- 
amining the  bridge  next  morning,  he  says  : 

"  I  saw  the  mark  of  the  left-hand  wagon  wheel  where  it  first 
went  on  the  bridge.  It  didn't  go  straight  in  crossing  these  three 
or  four  planks.  I  was  out  of  the  road,  and  had  to  go  kittering  to 
get  out  on  the  bridge.  After  the  wheel  got  on  the  bridge,  it  went 
straight  on  the  plank.  When  it  got  to  the  end  of  the  third  plank, 
then  the  wheel  went  down  in  consequence  of  a  short  plank. ' 

Upon  his  cross-examination  he  testifies: 

"I  was  about  halfway  out  of  the  road  before  I  came  to 
the  bridge.  I  got  out  of  the  road  coming  down  from  Mead's 
to  the  bridge.  The  wagon  tipped  twice,  and  I  noticed  it  and 
pulled  in.  When  I  was  out  of  the  road  at  the  bridge,  I  didn't 
notice  I  was  out  of  the  road  until  I  went  off  the  bridge.  I  had 
been  out  twice  before  that.  The  wagon  tipped  a  little,  and  I  knew  I 
was  out  of  the  road,  and  pulled  the  team  in,  and  went  on.  I  know 
now  that  the  fact  was  that  I  was  out  of  the  road  just  before  I  got 
to  the  bridga  Within  twenty  feet  of  the  bridge  I  was  in  the  ditch 
at  the  side  of  the  road.  I  didn't  know  then;  I  know  it  now.  We 
were  about  three  feet  three  inches  from  the  beaten  track.  Before 
we  got  to  the  bridge,  the  hoi'ses  hauled  into  the  road;  I  didn't  It 
tiie  horses  had  gone  stmigbt  ahead,  three  feet  from  the  bridge,  my 
left  wheel  would  not  iiave  come  within  three  feet  of  the  bridge; 
they  would  not  have  touched  the  bridge." 

This  testimony  of  the  plaintiffs  principal  witness,  the  survivor 
of  the  accident,  shows  pretty  clearly  how  the  accident  happened, 
and  its  cause,  and  furnishes  evidence  from  which  the  jury  wer^to 
find  that  plaintiffs  intestate  exercised  due  care  and  c&ution;  and 
was  not  gnilty  of  contributory  negligence.  The  oare  and  caution 
necessary  to  be  observed  is  to  be  measured  by  the  circumsianca 
of  each  case,  and  is  comrnensurate  with  the  difficulties  and  dangers 
of  the  locality,  and  the  danger  to  be  apprehended.  The  plaintiffs 
intestate  in  this  case,  I  think,  was  properly  chargeable  with  the 
manner  in  which  Cameron  conducted  himself.  If  Cameron  exer- 
cised due  and  proper  caution  under  the  circumstances,  it  inures 
to  the  i)enofitof  the  plaintiff;  and  if  he  did  not,  the  plaintiff's  in- 
testate, I  think,  mnst  be  held  responsible  for  it  There  is  no  evi- 
dence thrit  Cameron  did  anything  by  way  of  precaution;  no  affirma- 
tive evidence  of  any  act  (lone  by  him;  and  I  can  finti  no  evidence 
from  wiiicii  the  jury  could  draw  any  inference  of  care  and  precau- 
tion on  his  part  Cameron  knew  that  he  was  approaching  a  nar- 
row bridge.  He  knew  that  he  had  already  strayed  from  the 
road.  It  was  so  dark  that  he  could  not  see  the  road  at  all  sitting 
in  the  seat  He  made  no  effort  to  guide  his  hoi-ses  at  all,  leaving 
it,  as  he  says,  to  their  instinct  He  says  that  he  was  not  looking 
out  particularly  for  the  bridge,  although  he  knew  it  was  there. 
It  seems  to  me  that  in  approaching  a  narrow  bridge,  crossing  a 
stream,  tij)on  a  nig'nt  like  that  testified  to  in  this  case,  the  conduct 
of  Cameron,  as  testified  to  by  himself,  was  not  such  as  to  warrant 
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the  jury  in  finding  aflBrmatively  that  he  was  free  from  contribu- 
tory negligence. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event. . 

Mayham,  p.  J.,  concurs. 

Putnam,  J.  (dissenting). — The  question  in  this  case  is  whether 
thp  trial  court  was  justified  in  submitting  to  the  jury,  the  ques- 
tion as  to  the  alleged  contributory  negligence  of  plaintiflE's  intes- 
tate or  his  servant 

Judge  Denio,  in  Johnsmx   v.  Railroad  Co,^  20  N.  Y.  73,  says : 

"The  true  rule,  in  my  opinion,  in  this:  The  jury  must  eventu- 
ally be  satisfied  that  the  plaintiff  did  not  by  any  negligence  of  his 
own  contribute  to  the  injury.  The  evidence  to  establish  this  may 
consist  in  that  offered  to  show  the  nature  or  cause  of  the  accident 
or  in  any  other  competent  proof.  To  carry  a  case  to  the  jury,  the 
evidence  on  the  part  of  the  plaintiff  must  be  such  as  if  believed, 
would  authorize  them  to  find  tliat  the  injury  was  occasioned  solely 
by  the  negligence  of  the  defendant  It  is  not  absolutely  essential 
that  the  plaintiff  should  give  any  affirmative  proof  touching  his 
own  conduct  on  the  occasion  of  the  accident 

In  Ohisholm  v.  State,  141  N.  Y.  246-249;  56  St  Rep.  811, 
Judge  Bartlett  remarks : 

**AIthough  it  is  a  fundamental  principle -^ that  the  absence  of  ' 
negligence  on  the  part  of  the  plaintiff,  contributing  to  the  injury, 
must  be  affirmatively  shown  by  him,  yet  this  may  be  done  by 
direct  proof  or  by  circnmstancea  Hart  v.  Bndge  Co.,  80  N.  i . 
622;  Hoffman,  v.  Union  Ferry  Go,,  47  id.  176-186;  Button  v.  Bail- 
road  Go,^  18  id.  248.  If  different  conclusions  can  be  drawn  from 
these  circumstances,  it  is  a  question  for  the  jury,  or  in  this  case, 
for  the  commissionei's.  *  *  *  In  Harris  v.  JJebelhoer,  75N.Y. 
at  page  175,  Chief  Judge  Folger  remarked:  *A  public  highway 
may  be  used  in  the  darkest  night,  —  a  night  so  dark  as  that  tbe 
keenest  and  clearest  vision  might  not  be  able  to  detect  obstacles 
and  defects.  In  such  a  case,  any  man  traveligg  upon  it  is  prac- 
tically a  blind  man.  One  passing  along  a  sidewalk  has  a  right  to 
presume  it  is  safa'  McOuire  v.  Spence,  91  N.  Y.  303  ;  Weed  v. 
ViUage  of  Ballstm,  76  id.  329;  Brusso  v.  Buffalo,  90  id.  679." 

In  this  case,  Cameron,  the  driver  of  plaintiff's  intestate,  was 
sworn,  and  stated  all  facts  which  occuiTed  at  the  time  of  his  death. 
The  accident  happened  on  a  dark  night,  —  so  dark  that  Cameron 
could  not  see  the  roadway,  and  was  compelled  to  allow  the  horses 
to  choose  their  way.  He  could  only  see  the  fence  on  each  side. 
I  infer  from  the  evidence  that  the  team  was  going  on  a  walk. 
The  horses  had  been  out  of  the  traveled  part  of  the  road  twice 
shortly  before  they  reached  the  bridge,  but  they  were  in  the  road- 
way when  they  actually  came  to  it  It  is  to  be  inferred  from  the 
evidence  that,  if  the  planks  had  been  properly  placed  on  the 
bridge  the  accident  would  not  have  happened,  as  both  wheels  were 
on  the  planks  when  the  wagon  reached  it 

The  question  before  the  jury  was,  did  the  evidence,  by  any  con- 
struction that  could  be  fairly  placed  upon  it,  show  the  absence  of 
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contributory  negligence  on  the  part  of  Cameron.  As  we  have 
seen,  he  had  a  right  to  presume  the  bridge  safe.  If  his  testimony 
was  to  be  relied  on,  he  was  driving  slowly  along  a  road  with 
which  he  was  not  familiar,  on  a  night  so  dark  that  he  could  not 
see  the  roadway,  allowing  the  horses  to  choose  their  way,  when 
his  w^on  was  overturned  by  a  defect  in  a  bridge  on  the  high- 
way. It  is  difficult  to  see  what  Cameron  could  have  done  that  he 
di(J  not  do.  Not  being  able  to  see  the  roadway,  as  Judge  FoL- 
GER,  remarked  in  Harris  v.  Uebelhoer,  supra,  he-was  "practically  a 
blind  man."  He  could  not  guide  the  horses  in  any  other  way 
than  he  testified  he  did,  —  when  he  found  by  the  pitching  of  the 
wagon  they  were  out  of  the  road,  he  turned  them  back  into  it 
It  may  be  that  his  safest  course,  under  the  circumstances,  was  the 
one  he  adopted, — to  allow  the  horses  to  pick  their  way.  I  cannot 
understand  how  he  could  have  taken  any  other  course,  unless 
he  had  alighted  from  the  wagon  and  led  the  horses.  The  fact 
that  the  horses,  before  they  came  to  the  bridge,  were  out  of  the 
roadway  twice,  does  not  necessarily  show  negligence  on  the 
part  of  the  driver.  The  night  was  so  dark  that  he  could  not 
see  the  roadway,  and  the  experience  teaches  us  that,  under 
such  circumstances,  such  an  occurrence  is  likely  to  happen  to  the 
most  careful  driver.  The  circumstances  surrounding  the  death  of 
plaintiffs  intestate  being  fully  shown,  it  seems  to  me,  that  whether 
Cameron  did  or  did  not  do  all  that  a  careful  driver  should  have 
done  under  the  circumstances  was  a  question  of  fact 

As  Judge  Allen  said  in  Massoth  v.  Canal  Co.,  64  N.  Y.  529: 
"The  question  of  contributory  negligence  in  cases  of  this  char- 
acter is  ordinarily  one  of  fact  for  the  jury.  It  depends  usually 
upon  a  variety  of  circumstances,  and  upon  inferences  from  the 
facts  proved,  calling  for  the  exercise  of  practical  knowledge  and 
experience,  and  is  peculiarly  within  the  province  of  a  jury  of 
twelve  men." 

And  as  Judge  Bartlett  remarked  in  Chisholm  v.  StaU,  supra: 
"  If  different  conclusions  can  be  drawn  from  these  circumstances, 
it  is  a  question  for  the  jury." 

I  regard  the  cage 'as  a  close  and  doubtful  one,  but  am  inclined 
to  believe  that  the  trial  court  properly  submitted  the  questions 
involved  to  the  jury." 

Sarah  Kirby,  Resp't,  v.  The  President,  etc.,  op  Delaware 
AND  Hudson  Canal  Company  et  at,  App'lts. 

(Supreme  Court,  General  Term,  Third  Department,  Filed  December  S,  1895.) 

Judgment— Several  LiABiLriY. 

Where  the  legal  relations  between  the  plaintiff  and  one  defendant  and 
between  plaintiff  and  the  other  defendant  are  different,  the  jury  ha?e  the 
power,  if  they  believe  the  evidence  justifies  them,  in  holding  one  defend- 
ant to  be,  and  the  other  not  to  be,  responsible. 

Appeal  from  a  judgment  in  favor  of  plaintiflE  and  from  an 
order  denying  a  motion  for  a  new  trial. 

Action  by  Sarah  Kirby  against  the  president,  manager?,  buA 
company  of  the  Delaware  &  Hudson  Canal  Company  anH  Dell 
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Brown  for  personal  injuries  received  in  consequence  of  the  explo- 
sion of  a  hot-water  heating  apparatus  in  an  hotel  of  which  defend- 
ant Brown  was  owner  and  proprietor,  and  in  which  defendant 
railroad  company,  by  permission  of  defendant  Brown,  had  a  ticket 
office;  plaintiflE  being  at  the  time  of  the  accident  in  the  sittmg 
room  of  the  hotel,  which  was  from  time  to  time  used  by  ladies 
waiting  for  trains;  she  having  gone  there  after  taking  a  meal  at 
the  hotel,  to  wait  for  defendant's  train,  on  which  she  was  to  pro- 
ceed on  her  trip.  From  a  judgment  for  plaintiflE,  and  an  order 
denying  a  new  trial,  defendants  appeal. 

Lewis  E.  Carr^  for  app'lt  railroad  company ;  Henry  A,  Johnson 
{John  11.  Peck,  of  counsel),  for  app'lt  Brown ;  Warren^  Patterson 
&  Faulkner  {Charles  E.  Patterson,  of  counsel),  for  resp't 

Herrick,  J. — The  action  against  the  defendant  is  one  founded 
upon  alleged  negligence.  In  such  cases  the  plaintiflf  may  r>rocced 
against  any  one,  all,  or  such  number  of  the  wrongdoers  as  he  nmy 
choosa  Roberts  v.  Johnson,  58  N,  Y.  618.  The  liability  is  a  joint 
and  several  liability.  Kain  v.  Smit/i,  80  N.  Y.  458-468.  In  action 
of  torty  where  two  or  more  are  sueil  together,  a  jury  may  find  in 
favor  of  one  defendant  and  hgainst  the  other.  Lansing  v.  Afont- 
gomery,  2  Johns.  382;  Drake  v.  Barry  more,  14  id.  166;  Lock- 
wood  V.  Bull  1  Cow.  322 ;  Ikal  v.  Finch,  11  N.  Y.  128-134.  In 
this  c.ise  the  legal  relation  between  the  {)laintifl[  and  the  defendant 
Brown,  and  between  the  plaintiflE  and  the  defendant  railroad  com- 
pany, were  diflEerent;  and  it  seems  to  me,  therefore,  that  this  is 
peculiarly  a  case  where  the  above-cited  rules  are  applicable,  and 
where  it  might  well  be  held  that  the  jury  had  the  power,  if  they 
thoagiit  the  evidence  justified  them,  in  holding  one  defendant  re- 
sptmsible  and  the  other  not  Upon  the  trial,  in  charging  the  jury, 
the  court  said,  "I  think  they  cannot  find  against  one  and  in  favor 
of  the  other,  under  the  testimony  in  tliis  case,"  to  which  exception 
was  taken.  That,  I  think,  was  error,  suificient  to  call  for  a  re- 
versal of  the  judgment  That  being  so,  there  is  no  occasion  at 
this  time  to  examine  the  other  questions  argued  upon  this  appeal. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted  ;  costs  to  abide  the  event 

All  concur. 


Hilton  Bridge  Construction  Company,  App'lt,  v,  Gouver- 

NEUR  AND  OSWEGATCHIE  RAILROAD  COMPANY  et  al,  Resp*tS. 

(Supreme  Court,  Oeneral  Term,  Third  Department,  Filed  December  S,  1895.) 

Parties— Supplemental  complaint. 

An  allegation  in  a  supplemental  complaint  for  foreclosure  of  a  mechanic's 
lien  that  an  assit^nee  of  a  contractor  claims  an  interest  adverse  to  plaintiff, 
is  Sufficient  to  bring  him  in  as  a  necessary  or  proper  party  defcDdant. 

Appeal  from  a  judgment,  entered  on  an  order  sustaining  a 
demurrer  to  the  supplemental  complaint  to  bring  in  other  parties 
defendant. 

St.  Rep.,  Vol.  LXX.        82 
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Edward  Winslow  Pai(7e,  for  app'lt ;  0 uggenketmer,  UtUermeyer 
<k  Marshall,  for  resp^t  Louis  Marshall 

Herrick,  J. — This  is  an  equitable  action  for  the  foreclosing  of 
a  mechanic's  lien.  The  defendant  the  New  York  Central  &  Hud- 
son River  Railroad  Company  heretofore  made  a  motion  to  Lave  the 
defendant  Louis  Marshall  made  a  party  to  this  action.  The  motion 
was  granted.  An  appeal  was  taken  therefrom,  which  was  ulti- 
mately passed  upon  by  the  court  of  appeals  in  145  N.  Y.  390;  64  St 
Rep.  834,  where  a  full  statement  of  facts  of  the  action  are  set  forih; 
and  it  was  there  held  th^t  the  defendant  Marahall  was  at  least  a 
proper,  if  not  a  necessary,  party,  as  the  assignee  of  the  original 
contractor  in  the  case.  Thereafter  the  plaintiff,  by  suppleraentul 
complaint,  brought  in  the  defendant  Louis  Marshall  as  a  party  de- 
fendant To  that  supplemental  complaint  the  defendant  Marshall 
demurred,  which  demurrer  has  been  sustained  in  the  court  below. 

That  the  defendant  Marshall  is  a  proper,  if  not  a  necessary,  party 
to  this  action,  has  been  heretofore  decided  by  the  court  of  appeals, 
and  is»not  an  open  question  to  us  here  now.  The  only  question 
open  for  discussion  is  whether  the  plaintiff  has  pleaded  sufficient 
facts  in  his  supplemental  complaint  to  bring  the  respondent  Mar- 
shall in  as  a  proper  or  necessary  party  to  the  action.  That  Moffett, 
Ilodgkins  &  Clarke  Company  were  the  original  contractors  in  this 
action,  the  plaintiff  being  the  subcontractor  under  them.  In  this 
supplemental  complaint  the  plaintiffs  have  reiterated  all  the  mat- 
ters and  things  set  forth  in  the  original  complaint,  and  set  forth  a 
judgment  in  an  action  wherein  the  Moffett,  Hodgkins  &  Clarke 
Company  were  the  defendants,  and  by  which  the  defendants 
O'Brien  and  Booraen  were  appointed  receivers  of  the  said  Moffett, 
Hodgkins  &  Clarke  Company.     Then  follows  this  allegation  : 

'*  And,  further,  that  it  is  claimed  by  the  above-named  defendant 
Louis  Marshall  that  before  the  appointment  of  such  receiver  the 
Moffett,  Hodgkins  &  Clarke  Company  assigned  to  him,  the  said 
Louis  Marshall,  all  its  interest  in  any  sum  which  might  be  found 
due  and  owing  to  that  company  from  the  New  York  Central  4 
Hudson  River  Railroad  Company." 

It  is  claimed  here  by  the  respondent  Marshall  that  such  all^* 
tion  is  not  sufficient  as  against  him.  As  heretofore  stated,  the 
court  of  appeals  has  held  that  Marshall,  as  the  assignee  of  the 
Moffett  Company,  is  a  proper  party  to  this  litigation.  Section 
447  of  the  Code  of  Procedure  reads  as  follows : 

'*  Any  person  may  be  made  a  defendant  who  has  or  claims  to 
have  an  interest  in  the  controversy,  adverae  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination  or 
settlement  of  the  questions  involved  therein." 

If  the  assignee  of  a  contractor  is  a  necessary  or  proper  party  in 
proceedings  to  enforce  a  mechanic's  lien,  is  one  who  claims  to  be 
an  assignee  a  proper  party?  Is  he  ao  adverse  party  to  the  plaint- 
iff, within  the  meaning  of  the  Code?  It  «eems  to  me  that  within 
the  meaning  of  the  section  of  the  Code  I  have  quoted,  any  person 
whom  it  is  necessary  or  proper  to  make  a  party  to  the  proceeJmgs, 
for  the  complete  determination  of  the  rights  of  all  persons  con- 
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cernet],  and  to  finally  determine  the  litigation,  and  who  is  not 
united  in,  or  has  a  common  interest  with  the  plaintiflE,  or  who  re- 
fuses to  join  him  in,  the  prosecution  of  the  action,  may  be  said  to 
be  a  party  adverse  to  the  plaintiff.  If  I  am  correct  in  this,  then  it 
seenis  to  me  that  an  allegation,  in  the  language  of  the  Code,  that 
such  party  "  claims  "  such  adverse  interest,  to  wit,  to  be  the  as- 
signee of  the  contractor,  is  a  sufficient  allegation  of  his  interest  in 
the  proceeding.  In  the  foreclosure  actions,  when  it  is  desired  to 
cut  off  parties  who  have  acquired  lienc  subsecjuent  to  that  of  the 
mortgage,  by  judgment, ^decree,  or  otherwise,  it  has  been  custom- 
ary, from  time  immemorial,  to  allege  that  such  parties  *'have, 
or  claim  to  have,"  a  lien  subsequent  to  that  of  the  mortgage,  the 
sufficiency  of  which  statement,  so  far  as  I  have  been  able  to  dis- 
cover, has  never  been  questioned.  See  Frost  v.  Koon,  30  N.  Y. 
428-448;  Bloomer  v.  Starges,  58  id.  168.  It  will  be  observed  that 
the  language  of  the  Code  itself  does  not  require  an  absolute  state- 
ment of  the  interest  of  the  adverse  party.  Under  that,  it  is  only 
necessary  to  allege  that  he  claims  an  interest  The  object  and 
purpose  of  this  section  of  the  Code  was  to  enforce  the  old  equity 
rule  that  all  persons  interested  in  the  subject  of  the  suit  should  be 
made  parties,  either  as  plaintiffs  or  defendants,  in  order  to  prevent 
a  multiplicity  of  suits,  and  to  secure  a  final  determination  of  their 
rights.  To  accomplish  this  it  is  necessary  not  only  to  bring  in 
any  persons  who  have  an  interest  in  the  controversy,  or  in  the 
subject-matter  thereof,  in  fact,  but  also  those  who  even  claim  to 
have  any  interest  therein.  To  finally  dispose  of  all  controversies, 
cut  off  all  liens,  and  prevent  a  multiplicity  of  suits,  it  must  be  ob- 
vious that  it  is  necessary  not  only  to  dispose  of  all  actual  interests, 
causes  of  action,  or  liens,  but  also  of  claims  to  such  rights.  So 
that  if  it  is  necessary  and  proper,  for  a  complete  determinationof 
the  proceedings  to  foreclose  a  meclianic  s  lien,  to  bring  in  the  as- 
signee of  the  original  contractor,  it  is  also  proper,  if  not  necessary, 
to  bring  in  any  person  who  claims  to  be  such  assignee;  and  an 
allegation  that  a  defendant  claims  to  be  an  assignee  in  an  allega- 
tion of  fact,  in  the  language  of  the  Code,  and  is  sufficient  to  show 
that  he  is  a  proper  party  for  a  complete  determination  of  the  pro- 
ceedings and  to  prevent  a  multiplicity  of  suits. 

For  these  reasons  the  order  sustaining  should  be  reversed,  with 
i*osts  and  disbursements  of  this  appeal,  and  costs  in  the  court 
below. 

All  concur. 


Daniel  Crowell,  as  Administrator,  etc.,  Applt,  v,  Howard 

Thomas,  iSesp't. 

{Supreme  Court,  OenercU  Term,  Fifth  Department,  Filed  October  16,  1895.) 

1.  Mastek  and  servant —Nbqlioencb. 

Tlie  master  is  bound  to  take  heed  that  he  does  not,  through  his  want  of 
care,  expose  his  servant  to  unnecessary  risks  or  danger,  either  in  the  char- 
acter of  the  tools  with  which  he  supplies  him,  or  the  place  in  which  he  re- 
quires him  to  operate. 
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2.  Same — Concubrent  negligence. 

Where,  even  though  the  negligence  of  the  co-employes  contributed  to 
the  accident,  it  is  done  in  conjunction  with  the  negligence  of  the  master 
himself,  through  his  alter  ego,  and  without  which  the  accident  would  not 
have  occurred,  the  master  is  liable  therefor. , 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term, in  the  first  instance. 

Charles  Van  Voorhis,  for  pl'ff ;  .  WaU^  S,'  HvbheU,  for  deft 

Ward,  J. — The  deceased,  Elizabeth  Cgowell,  a  girl  of  eighteen 
years  of  age,  was  employed  in  the  canning  factory  of  the  defend- 
ant in  the  village  of  Fairpoit,  Monroe  county,  in  the  summer  of 
1892.  She  had  worked  in  the  factory  the  year  before  a  short  time, 
earning  $1.25.  In  June,  1892,  she  worked  a  couple  of  weeks^and 
again  about  a  week  before  the  9th  of  August,  at  which  time  she 
was  fatally  scalded,  in  consequence  of  an  explosion  of  a  barrel  in 
the  factory  caused  by  steam.  The  business  of  the  factory  was 
canning  fruit  of  various  kinda  The  duties  of  tho  deceased  were 
to  work  at  a  table,  handle,  cleanse  the  fruit,  pour  syrup  upon  it, 
and  assist  in  the  canning.  The  barrel  referred  to  was  stationed  in 
a  large  room,  where  the  girls  and  women  employed  in  the  factx)ry 
were  at  work.  .  It  was  placed  upon  a  table,  and  the  top  of  the 
barrel  was  about  seven  leet  high.  It  was  an  ordinary  barrel  with 
iron  hoops,  and  not  made  specifically  for  the  purpose  for  which  it 
was  used.  From  this  barrel  hot  and  cold  water  was  taken,  for  the 
use  of  the  factory  in  canning  the  fruit,  as  needed.  The  water  was 
taken  from  an  ordinary  faucet  in  tho  lower  part  of  tho  barrel. 
Two  pipes  were  connected  with  this  barrel,  one  a  cold-water  pipe 
and  the  other  a  steam  pipe.  These  pipes  entered  the  barrel  from 
the  top,  and  at  each  pipe,  at  a  point  just  above  the  head  of  the 
barrel,  was  a  valve,  by  means  of  which  the  water  or  steam  could 
be  turned  on  or  shut  oflL  The  steam  pipe  where  it  entered  the 
barrel  was  a  three-quarter  inch  pipe.  On  the  top  of  the  barrel,  and 
behind  the  two  pipes,  was  a  vent  pipe  an  inch  in  diameter,  and 
extending  above  the  top  of  the  barrel  five  or  six  inches.  It  was 
put  there  to  allow  the  steam  to  escape  from  the  barrel.  The  steam 
from  the  steam  pipe  communicated  directly  with  the  water  in  the 
barrel.  There  was  no  steam  gauge  at  the  barrel,  so  that  you  could 
tell  how  many  pounds  of  steam  there  were  in  the  barrel,  and  the 
only  means  of  escape  of  steam  was  through  the  pipe  above  speci- 
fied. An  expert  witness  testified,  in  effect,  that  this  barrel  wonld 
hold  about  fifteen  pounds  to  the  square  inch  before  bursting.  The 
fireman  of  the  factory  testified  that  at  the  time  of  the  accident  he 
had  on  about  seventy  pounds  of  steam.  The  steam  pipe  to  the 
barrel  was  attached  to  a  main  pipe  or  feeder,  that  conveyed 
the  steam  directly  from  the  boiler.  The  expert  testified  as 
follows : 

"  Q.  Can  you  tell  this  jury  how  much  pressure  a  common 
whisky  barrel  wi41  hold  of  steam  before  it  bursts?  How  much 
to  the  square  inch?  A.  I  shouldn't  think  it  would  exceed  fifteen 
pounds.  Q.  Will  you  tell  the  jury  on  a  common  whisky  barrel 
what  the  pressure   would  be  of  seventy  pounds  of  steam  to  the 


Digitized  by 


Googk 


Sup.Ct]  Chowell  v.  Thomas.  653 

square  inch,  coming  from  a  steam  boiler.  A.  Fifteen  tons.  The 
Court ;  Q.  Will  it  be  the  same  to  the  square  inch  on  the  barrel 
as  in  the  boiler?     A.  Yes,  sir." 

James  Barlinghame  was  the  defendant's  superintendent  at  the 
factory,  having  full  charge  of  the  same,  employing  and  discharg- 
ing the  workmen,  and  directing  the  whole  operations  of  the  factory, 
and  there  was  evidence  upon  which  the  jury  could  find  that  in  the 
management  of  tlie  factory  he  was  the  alter  ego  of  the  defendant. 
He  had  had  charge  of  it  for  several  years ;  had  been  the  owner  of 
it  prior  to  the  ownership  of  it  by  the  defendant.  He  was  daily  on 
duty  at  the  factory,  and  appeared  to  be  entirely  familiar  with  its 
operation.  His  brother,  Llewellyn  Burlinghame,  was  an  employe 
in  the  factory,  and  his  principal  duty  was  to  take  charge  of  this  , 
barrel,  manipulate  the  steam  connected  with  it,  and  take  the  water 
from  it  as  needed.  One  witness  says  the  girls  and  women  did  not 
di-aw  the  water  from  the  faucet  "Llewellyn  used  to  do  that  mostly. 
Hv5  most  always  attended  the  barrel.  I  never  saw  any  woman 
draw  hot  water  through  the  faucet  before.  That  wasn't  our  busi- 
ness." This  was  said  with  reference  to  the  fact  of  the  deceased 
drawing  the  hot  water  on  that  morning,  to  which  we  shall  refer 
hereafter.  The  evidence  does  not  disclose  that  prior  to  the  morn- 
ing of  the  accident  the  deceased  had  anything  to  do  with  the  barrel, 
or  had  any  acquaintance  with  its  use,  or  knew  how  the  steam  was 
communicated  to  or  operated  in  the  barrel,  or  what  protection  there 
existed  against  accident  from  the  use  of  steam  in  the  barrel.  The 
steam  had  not  been  used  in  this  barrel,  until  the  morning  of  the 
accident,  that  season,  except  early  in  July,  on  one  occasion,  and  the 
evidence  tended  to  show  that  the  deceased  had  no  knowledge  in 
regard  to  that  transaction.  The  engineer  of  the  factory  and  the 
brother  having  charge  of  the  barrel  had  discovered  that  the  cold 
water  ran  out  of  the  escape  pipe  on  account  of  the  pressure,  and  to 
obviate  this  difficulty  the  engineer  whittled  out  a  plug  to  fill  this 
escape  pipe,  and  inserted  the  plug  in  the  pipe  about  the  19th  of 
July.  This  plug  extended  above  the  top  of  the  pipe  four  or  five 
inches.  One  witness  swears  that  he  saw  the  plug  in  the  pipe  a 
week  or  two  before  the  accident  Another  witness  swears  that 
while  standing  on  the  floor  you  could  plainly  see  the  plu^r;  that  it 
extended  above  the  barrel,  so  that  you  could  see  it  plainly.  An- 
other witness  testified  that,  before  the  plug  was  put  in,  cold  water 
that  was  forced  out  by  fhe  pressure  could  be  plainly  seen,  and  also 
it  could  be  seen  that  the  water  was  not  forced  out  after  the  plug 
was  put  in.  The  engineer  testified  that  he  cautioned  the  brother 
not  to  permit  the  plug  to  be  in  the  pipe  when  the  steam  was  put  in 
the  barrel.  After  the  explosion  of  the  barrel,  and  injury  to  the 
deceased,  the  plug  was  found  in  the  escape  pipe,  establishing  the 
fact  that  at  the  time  of  the  explosion  there  was  no  escape  of  the 
steam  that  was  being  forced  into  this  barrel.  On  the  morning  of 
the  accident,  and  before  the  deceased  went  to  work,  and  while  the 
brother  was  at  the  barrel,  the  superintendent  appeared,  and  direct- 
ed! the  brother  to  go  upstairs,  and  attend  to  other  business,  saying 
I  hat  he  would  attend  to  the  barrel.  The  superintendent  himself 
turned  the  steam  on  the  barrel,  and  directed  the  deceased  to  attend 
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to  the  faucet,  and  take  the  hot  water  to  the  table  as  needed.  She 
obeyed,  and  was  engaged  in  this  work  when  the  explosion  cxj 
curred  that  destroyed  her  life.  The  head  of  the  barrel  blew  out, 
and  she  was  scalded  to  death.  There  was  no  coil  or  pipe  passing 
through  the  cold  water  in  the  barrel  through  which  the  steam 
could  pass;  a  familiar  contrivance  for  heating  water.  No  caution 
was  given  to  the  deceased  by  the  superintendent  as  to  any  lisk  or 
danger  in  her  working  around  this  barrel  and  operating  this 
faucet  A  very  slight  inspection  of  the  barrel  would  have  en- 
abled the  superintendent  to  have  seen  when  he  turned  this 
steam  into  the  barrel,  and  directed  the  deceased  to  do  this  work, 
that  the  vent  hole  was  closed  by  this  plug,  and  tliere  was  no  es- 
cape for  the  steam  that  was  being  put  into  this  weak  vessel ;  and 
it  was  for  the  jury  to  determine  from  the  whole  evidence  whether 
he  had  not  been  guilty  of  negligence  under  the  circumstances. 
The  law  governing  such  cases  is  well  stated  in  Tissue  v.  Railroad 
Cb.,  reported  in  3  Atl.  667,  by  the  supreme  court  of  Pennsyl- 
vania, as  follows : 

"  While  it  is  true  that  the  master  does  not  warrant  the  abso- 
lute safetv  of  those  he  employs  to  do  his  work,  yet  he  is  bound  to 
take  heed  that  he  does  not,  through  his  own  want  of  care,  expos- 
his  servants  to  unnecessary  risks  or  danger,  either  in  the  character 
of  the  tools  with  which  he  supplies  him,  or  the  place  in  which  he 
requires  him  to  operate." 

See  Bailey  v.  A,  W.  £  0,  Railroad  Co,,  139  N.  Y.  302 ;  54  St 
Rep.  650. 

There  was  evidence  to  go  to  the  jury  upon  the  question  whether 
the  defendant,  through  his  superintendent,  did  not  understand  the 
whole  situation,  the  amount  of  steam  that  was  liable  to  be  forcetl 
into  this  barrel;  the  capacity  of  the  barrel  to  withstand  it;  the 
means  of  efcape,  if  any ;  whether  any  inspection  was  made  of  the 
barrel  before  putting  the  steam  into  it,  and  putting  the  deceased 
at  work  there;  whether  it  was  not  the  duty  of  the  superintendent 
to  make  such  inspection  ;  whether  it  was  not  negligence  in  having 
failed  to  do  so. 

The  learned  counsel  for  the  defendant  insists  that,  while  tlie 
cause  of  the  explosion  was  negligence,  it  was  in  consequence  of 
the  negligence  of  the  engineer  and  of  the  brother,  who  were  co- 
servants  with  the  deceased.  The  difficulty  with  that  contention 
is  that  the  superintendent  superseded  the  brother,  took  charge  of 
the  barrel  himself,  directed  the  deceased  in  her  work,  and  was  for 
the  time  being  in  charge  of  the  cause  of  the  accident  It  was  the 
superintendent  that  provided  the  unsafe  and  dangerous  place  for 
the  deceased  to  work,  without  giving  her  notice  of  her  danger. 
Even  if  the  negligence  of  the  coemployes  contributed  to  this  acci- 
dent, it  was  done  in  conjunction  with  the  negligence  of  the  de- 
fendant himself,  through  his  ai^  egro,  and  without  which  the  ac- 
cident would  not  have  occurred.  The  defendant  is  therefore  as 
liable  as  though  he  were  the  sole  cause  of  the  accident  Com  v. 
Railroad  Co.,  81  N.  Y.  206;  Booth  v.  Railroad  Co,,  73  id.  38; 
Brehm  v.  Railroad  Co,,  34  Barb.  256 ;  Shear,  and  R  Neg.  §  10. 
A  master  is  liable  for  an  injury  to  a  servant  caused  by  the  concnr- 
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rent  negligence  of  the  master  and  a  fellow  servant.  I)e  Weese  v. 
Mining  Co.,  (Mo.  Sup.)  31  S.  W.  110. 

The  exceptions  taken  at  the  trial  bring  up  the  question  here 
considered.  We  are  of  the  opinion  that  the  case  should  have  gone 
to  the  jury  upon  the  Question  of  the  defendant's  negligenca  A 
new  trial  should   therefore  be  granted,  with  costs  to  abide  event 

All  concur. 


Abbie  S.  Nash  eial,  App'lts,  v.  Hall  Signal  Company  et  aL, 

Kesp'ts. 

{Supreme  Court,  General  Term,  First  Department,  Filed  Natember  15,  1895.) 

Pleading— Complaint— Different  defendants. 

Where  two  directors  in  a  corporation  waste  its  funds  during  one  year 
and  one  of  said  directors  in  connection  with  another  director,  by  some  act 
not  connected  with  the  first,  waste  the  funds  in  another  year,  the  three 
cannot  be  joined  in  an  equitable  action  brought  bv  or  in  behalf  of  the  cor- 
poration to  compel  them  to  account  for  and  pay  the  damages  sustained  by 
these  independent,  wrongful  acts,  and  the  complaint,  setting  up  such  acts, 
is  demurrable. 

Appeal  from  an  interlocutory  judgment,  sustaining  a  demurrer 
to  the  complaint. 

Austin  Abbott^  for  app'lts ;   Charles  M,  Earle,  for  resp'ts. 

FoLLETT,  J.— In  case  A.  and  B.,  directors  in  a  corporation, 
waste  its  funds  during  one  year,  and  B.  and  C.  directors,  by  some 
act  not  connected  with  the  firat,  devastavit  in  another  year,  the 
three  cannot  be  joined  in  an  equitable  action  brought  by  or  in 
behalf  of  the  corporation  to  compel  them  to  account  for  and  pay 
the  damage  sustained  by  these  independent,  wrongful  acta 
Wasting  the  property  of  a  corporation  by  its  directors  is  a  tort. 
A  is  not  liable  for  the  acts  of  B.  and  C,  and  C.  is  not  liable  for 
the  acts  of  A.  and  B.,  and  these  independent,  tortious  acts  consti- 
tute distinct  causes  of  action,  which  cannot  be  united  in  one  com- 
plaint The  interlocutory  judgment  should  be  affirmed,  with  costs, 
on  the  opinion  of  Lawrence,  J.,  at  special  term. 

Van  Brunt,  P.  J.,  concurs. 

.  O'Brien,  J.  (dissenting). — Upon  the  authority  of  Brinckerhoffv, 
Bostimck,  88  N.  Y.  52,  I  think  the  action  is  maintainable.  The 
suit  is  one  brought  by  a  stockholder,  who,  on  behalf  of  the  cor- 
poration, dpmands  an  accounting  for  the  property  which  has  been 
taken  or  allowed  to  be  taken  from  the  corporation.  The  acts 
complained  of,  although  happening  at  diflferent  periods  of  time, 
are  but  cumulative,  and  constitute  a  single  cause  of  action.  It  fs 
true  that  certain  of  these  defendants  were  not  directors,  but  were 
transferees  of  the  assets  of  the  corporation  ;  -but  their  being  made 
parties  does  not  change  the  nature  of  the  action,  nor  make  what 
was  one  cause  of  action  multifarious.  The  purpose  sought  is  to 
enable  a  court  of  equity  to  reach  out  and  recover  diverted  assets. 
Although  different  relief  may  be  accorded  as  against  the  different 
defendants,  this  does  not  effect  a  severance  or  multiplication  of  the 
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cause  of  action.  I  do  not  think  the  demurrer  upon  this  ground 
is  good,  and,  as  it  was  sustained  in  the  court  below,  the  judgment 
sustaining  it  should  be  reversed. 

The  opinion  of  Mr.  Justice  Lawrence  at  special  term  is  as 
follows: 

This  is  an  action  brought  by  resident  stockholders  of  the  Hall 
Signal  Company,  a  corporation  created  under  the  Ij^ws  of  the  state 
of  Maine,  having  its  business  office  in  New  York,  against  the 
directoi-s  and  their  transferees  of  its  assets.  The  plaintiflfe  sue  on 
behalf  of  themselves  and  all  other  stockholders  wno  shall  come  in 
and  contribute  to  the  expenses  of  the  action,  and  the  corporation 
is  joined  as  one  of  the  defendants.  It  is  alleged  in  the  complaint 
that  the  directors,  or  some  of  them,  have  voted  money  and  treas- 
ury stock  from  the  treasury  to  some  of  their  own  number,  and  to 
their  superintendent  in  some  cases,  without  legal  consideration;  in 
some  cases  for  grossly  inadequate  consideration,  in  some  cases 
when  no  quorum  was  present,  in  some  cases  when  the  presence  of 
the  donee  was  necessary  to  a  quorum,  in  some  when  the 
vote  of  the  donee  was  necessary  to  a  majority,  and  in  all 
cases  contrary  to  the  starfding  rule  of  the  board  established 
under  the  direction  of  a  stockholders'  meeting.  It  is  also 
alleged  that  they  have  voted  treasury  stock  to  some  of  their  own 
number  at  $50,  when  they  knew  that  said  stock  was  selling  at  over 
$90;  that  they  have  taken  stock  from  the  treasury  at  $50,  and  with  it 
filled  orders  at  $90  and  over,  obtained  from  the  purchasers  by  the 
company's  agent;  that  the  directors  have  failed  properly  to  apply  and 
account  for  moneys  received  by  them  for  the  company ;  that  they 
have  neglected  its  interests,  and  imperiled  its  asseta  It  is  also 
alleged  that  during  all  this  time  the  corporation  had  its  principal 
office  in  the  city  of  New  York  for  doing  business,  and  that  those 
transactions  were  had  in  the  city  of  New  York,  and  that  the  de- 
fendants issued  their  circulars  from  the  office  of  the  defendant 
company,  50  Broadway,  New  York.  It  is  further  alleged  that  the 
principal  individual  defendants  voted  five  hundred  shares  of  the 
stock  to  one  of  their  own  number,  the  president,  at  one-half  the 
par  and  little  more  than  one-half  the  market  value,  under  the  pre- 
text of  remunerating  him  for  "extraordinary  services"  previously 
rendered;  that  they  also  voted  to  him  an  increase  of  salary  to 
$1,000,  and  paid  a  back  amount  for  four  months  before  the  lime 
of  the  vote,  and  that  they  paid  to  him,  and  he  received  from  them, 
out  of  the  treasury  of  the  company,  such  back  pay.  Furthermore, 
tliat  after  their  superintendent  had  been  employed  aJbout  a  year 
and  a  half  at  a  fixed  salary,  and  had  assigned  to  the  company  the 
inventions  and  improvements  made  by  him,  and  the  company  had 
become  the  patentee  and  owner  thereof,  they  voted  three  thousand 
shares  of  the  stock  to  him,  on  the  pretext  that  is  was  a  I'easonable 
and  necessary  compensation  for  assignments  made  a  year  and  a 
half  previously,  and  that  a  transfer  of  these  three  thousand  shares 
to  him  was  only  a  cover  for  allowing  the  president  and  treasurer, 
who  are  defendants,  to  take  and  dispose  of  the  three  thousand 
shares  at  their  pleasure.  Many  other  statements  and  allegations 
are  also  contained  in  the  complaint,  designed  to  show  that  a  dis- 
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covery  and  accounting  are  necessary.  One  of  these  statements  is 
to  the  eflEect  that  the  directors  have  bought,  with  the  funds  of  the 
corporation,  and  without  the  stockholders'  assent,  shares  of  stock 
in  the  corporation  theretofore  issued  to  other  persons  or  corpora- 
tiona  That  those  acts  were  done  with  intent  to  gain  control  of 
the  corporation,  and  to  dictate  its  corporate  acts  and  the  acts  of 
the  board.  There  are  many  other  acts  of  improper  conduct  alleged 
on  the  part  of  the  directors,  or  some  of  them,  but  enough  has  been 
stated  to  show  the  general  character  of  the  complaint.  It  is  further 
alleged  in  the  complaint  that  the  reasons  why  this  suit  is  brought 
by  the  plaintiff  are  that  the  defendants  Hall,  Gilmore,  Parker, 
Houston,  Webb,  Miller  and  James,  or  some  of  them,  now  compose 
the  board  of  directors  of  said  corporation,  and  that  it  would  be 
useless  to  ask  said  board  to  bring  this  action,  as  said  directors,  or 
a  majority  of  them,  are  chargeable  jointly  and  severally  with  the 
management  ol  the  corporation,-  and  have  pecuniary   interests  op- 

fosed  to  the  interest  of  the  corporation  and  of  the  stockholders, 
t  is  stated  in  the  plaintiff's  brief,  and  not  denied,  that  all  the  in- 
dividual defendants  have  answered.  The  corporation  alone  de- 
murs to  the  complaint,  assigning  as  ground  of  demurrer :  First, 
that  the  court  has  no  jurisdiction  of  the  subject  ol.  this  action; 
second,  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  third,  that  the  court  has  no  jurisdiction  of 
the  defendant;  fourth,  that  causes  of  action  have  been  improperly 
united,  in  that  a  cause  of  action  in  equity  against  the  corporation 
has  been  joined  with  causes  of  action  at  law  against  the  other  de- 
fendaqts,  or  some  of  them,  specifying  the  different  paragraphs  of 
the  complaint  in  which  said  alleged  imrproper  joinder  of  causes  of 
action  appear,  and  also  that  the  causes  of  action  stated  in  the  com- 
plaint do  not  affect  all  the  parties  to  the  action  ;  fifth,  that  there 
is  a  misjoinder  of  parties  plaintiff,  in  that  Charles  F.  Ulrich  ap- 
pears by  the  complaint  to  have  received  his  stock  long  after  each 
and  every  of  the  acts  and  transactions  set  forth  in  the  complaint 
liad  occurred,  while  the  plaintiffs  Abbie  S.  Nash  and  Anna  S. 
Nash  are  alleged  to  have  received  their  stock  in  1892,  when  some 
of  the  transactions  and  acts  set  forth  in  the  complaint  had  not 
taken  placa  By  the  complaint  it  appears  that  no  relief  in  favor 
of  the  plaintiffs  individually  is  asked.  The  relief  prayed  for  is 
that  the  defendants  who  have  not  demurred  may  be  required  to 
repay  to  the  treasury  of  the  defendant  corporation  the  amounts 
allied  to  have  been  illegally  taken  or  obtained  by  them  there- 
from. 

There  is  enough  stated  in  the  complaint,  I  think,  to  bring  this 
case  within  the  principle  established  by  Brinckei^hoff  v.  Bostwick^ 
88  N.  Y.  52;  and  Binggs  v.  Spaulding,  Ul  U.  S.  132.  It  is  quite 
apparent  from  the  allegations  of  the  complaint,  and  from  the  very 
demurrer  which  is  interposed  in  this  action,  that  the  corporation 
refuses  to  prosecute  the  individual  directors  who  are  claimed  to 
have  been  guilty  of  an  abuse  of  their  trust  or  a  misapplication  of 
the  funds  of  the  company,  and  it  is  also  quite  apparent  that  the 
individual  defendants,  nerainst  whom  relief  is  mamly  sought,  are 
St.  Ebp.,  Vol.  LXX.        83  r-         t 
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still  in  control  of  the  corporation.     As  was  said  by  Rapallo,  J., 
in  the  case  of  Bnnckerkoff  v.  Bosivnck^  snpra :     "  In  such  cases  a 
demand  upon  the  corporation  to  bring  suit  would  be  manifestly 
futile  and  unnecessary.     A  suit  prosecuted  under  the  direction 
and  control  of  the  very  parties  against  whom  the  misconduct  is 
allied  and  a  recovery  sought  would  scarcely  afford  to  the  share- 
holders the  remedy  to  which  they  are  entitled  ;  and  the  fact  that 
the  delinquent  parties  are  still  in  control  of  the  corporation  is  of  it- 
self sufficient  to  entitle  the  shareholders  to  sue  in  their  own  names. 
Hodges  v.  Screiv  Co,,  1  R  L  312 ;  Ueaih  v.  Railway  Cb.,  SBlatchf. 
847,  Fed.  Gas.  No.  6,806."     In  addition  to  the  cases  above  cited, 
the  csis.es  oi  Holmes  v.  Ahhoii^  58  Hun,  617;  25  St   Rep.   644; 
Gamer  v.  Harmony  Mills,  6  Abb.  N.   C.  212;   Gaines  v.  Gliew,  2 
How.  619;  and  Brinkerhoff  v.  Brown,  6  Johna  Oh.  139, — are  au- 
thorities which  support  the  right  of  the  plaintiffs  to  maintain  this 
action.     I  am  of  the  opinion,  also,  that  this  court  has  jurisdiction 
of  the  action.     Fisk  v.   Railroad  Co.,  53  Barb.  513 ;  Code  Civ. 
Proc.    §  1780.       The    presumption    is    that   the  plaintiffe   are 
residents  of  this  state,  and  objection  cannot  be  taken  to  the  juris- 
diction of  the  court  on  the  ground  of  their  nonresidence  unless  the 
fact  of  such  nonresidence  appears  upon  the  face  of  the  complaint 
In  Gumey  v.  Grand  T,  Railroad  Co,,  88  St  Rep.  557,  Van  Brunt, 
P.  J.,  said  :  *'01)jection  to  jurisdiction  nnay  be  raised  by  demurrer 
where  it  appears  upon  the  face  of  the  complaint  that  the  court  has 
no  jurisdiction  of  the  person  or  subject-matter;  but,   unless  want 
of  jurisdiction  appears  upon  the  face  of  the  complaint,  the  objec- 
tion must  be  raised  by  a  motion  to  set  aside  the  summons  where 
an  appearance  would  confer  jurisdiction ;  or  in  cases  where  an  ap- 
pearance would  not  confer  jurisdiction  it  may  be  raised  by  answer, 
or  at  the  trial,  or  upon  appeal,  or  by  the  court  itself."     The  de- 
murrer in  this  case  is  general,  and,  as  some  of  the  alleged  illegal 
resolutions  are  stated  in  the  complaint  to  have  been  passed  at  a 
meeting  or  meetings  of  the  directors  held  in  the  city  of  New  York, 
it  would  appear  that  a  general  demurrer  on  the  ground  of  want  of 
jurisdiction  cannot  be  sustained.     Without  pursuing  this  branch 
of  the  case  further,  it  is  sufficient  for  me  to  refer  to  the  opinion  of 
Mr.  Justice  Patterson  in  denying  the  motion  for  an  injunction. 
I  do  not  think  that  the  objection  that  there  is  an  improper  joinder 
of  the  plamtiffs  in  this  action  can  be  sustained.     Both  of  the 
plaintitts  are  stockholders,  and,  for  the  purposes  of  this  demurrer, 
must  be  presumed  to  be  bona  fide  holders  of  their  stock;  and  it 
does  not  affirmatively  appear  upon  the  face  of  the  complaint  that 
the  plaintiff  Ulrich  acquired  or  oecame  possessed  of  his  stock  after 
all  the  transactions,  the  validity  of  which  forms  the  subject  of  this 
action,  had  taken  place. 

The  remaining  question  in  the  case  is  whether  the  complaint  is 
not  multifarious,  within  the  meaning  of  subdivision  7  of  section 
488  of  the  Code  of  Civil  Procedure.  Where  two  causes  of  action 
are  joined  in  the  same  action,  a  demurrer  to  the  complaint  upon 
the  ground  that  all  of  the  defendants  are  not  affected  by  both 
causes  will  lie,  even  at  the  instance  of  a  defendant  who  is  so 
affected.     See  Nichols  v.  Drexo,  94  N.  Y.  22  ;  Slanton  v.  RailicOji 
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Co.,  2  id.  298.  It  is  quite  apparent  that  all  the  causes  of  action 
stated  in  the  complaint  do  not  relate  to  all  of  the  defendants. 
Without  sf)ecifying  all  the  instancrs  in  which  causes  of  action  ai-e 
stated  which  do  not  relate  to  or  affect  all  the  defendants,  it  is 
sufficient  to  say  that  in  paragraph  10  of  the  complaint  a  cause  of 
action  against  Hall,  Cochran,  Griim6re,  and  Ingraham,  is  stated 
for  the  sale  of  stock  to  the  defendant  Cochran  at  an  improper  or 
illegal  price,  and  that  damages  are  prayed  for  against  those  four 
defendants  for  the  sale  by  them  as  directors  to  the  defendant 
Cochran.  The  defendant  Miller  is  not  concerned*  in  this  cause  of 
action,  and  had  no  part  in  the  transaction.  So  far  as  can  be  ascer- 
tained from  the  complaint.  Miller  did  not  become  a  director,  nor 
have  anything  to  do  with  the  defendant  company  at  all,  until  May 
4,  1894,  when  it  is  alleged  that  he,  with  other  directors,  voted 
illegally  to  increase  HalTs  salary.  This  appears  to  be  the  only 
cause  of  action  against  Miller  set  out  in  the  complaint,  except  the 
general  charge  in  paragraph  41  that  he  failed  to  keep  proper  ac- 
counts and  records  of  the  company.  The  alleged  illegal  sale  of 
stock  to  Cochran  in  1891  has  nothing  to  do  with  the  alleged  ille- 
gal increase  of  the  president's  salary  in  1894,  nor  were  all  of  the 
same  directors  concerned  in  both  transactiona  Again,  the  allega- 
tion contained  in  the  thirty-ninth  paragraph  of  the  complaint  in 
respect  to  t^e  alleged  illegal  transfer  to  and  acceptance  by  the 
defendant  Webb  of  stock  illegally  issued  in  December,  1893,  has 
nothing  to  do  with  the  transaction  in  which  Miller  is  alleged  to 
have  been  concerned  in  paragraph  30  of  the  complaint.  There 
are  other  instances  in  the  complaint  of  the  joinder  of  causes  of 
action  in  which  some  of  the  defendants  were  concerned  with 
others  in  which  only  a  portion  of  the  defendants  took  part  The 
ca?e,  therefore,  seems  to  fall  within  the  doctrine  laid  down  in 
Nichols  V.  Drew,  supra,  and  Stanton  v.  Railway  Co.,  2  N.  Y.  Supp. 
298.  For  these  reasons  I  am  of  the  opinion  that  the  demurrer  on 
the  ground  that  causes  of  action  have  been  improperly  united 
should  be  sustained,  and  thae  the  defendants  have  judgment 
thereon,  with  leave  to  the  plaintiffs  to  amend  upon  payment  of 
costs. 

Francis  Higgins,  as  Receiver,  Appit,  v.  James  J.  Ridgway, 

Resp't 

{Supreme  Court,  General  Term,   First  Department,  Filed  November  15,  1895.) 

2.  Bills  and  notes— Accommodation  endorser. 

An  agreement  between  a  president  of  a  bank  and  an  accommodation  en- 
dorser that  the  latter  would  not  be  held  on  a  note,  is  a  defense  to  his  lia- 
bility thereon. 

2.  Evidence — ^Bills  and  notes. 

In  such  action,  it  is  competent  to  prove  by  the  accommodation  endorser 
that  he  received  no  benefit  from  the  note. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of  de- 
fendant, and  from  an  order  denying  a  motion  for  a  new  trial,  made 
on  ilie  minutes. 

Benjamin  Tales,  for  app'lt ;  Edward  P.  ODwyer,  for  resp't 
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FoLLETT,  J. — This  action  was  begun  February  23,  1893,  to  re- 
cover on  a  promissory  note  made  and  indorsed  by  the  defendant 
October  31,  1890,  whereby,  for  value  received,  be  promised  to 
pay  to  his  own  order  $14,250,  three  months  after  date,  at  the 
North  River  Bank,  in  this  city.  The  defense  interposed  is  that 
tlie  note  was  made  and  indoi'sed  for  the  accommodation  of  the 
bank,  and  upon  the  agreement  of  its  president  that  the  defendant 
should  not  be  held  liable  thereon.  At  the  time  the  note  was 
made,  the  defendant  was  a  clerk  of  Paige,  Carey  &  Co.  Mr. 
Paige,  the  senior  partner,  was  a  director  of  the  North  River  Bank, 
and  liad  exteiisive  dealings  therewith.  The  defendant  testified 
that,  in  1889,  Mr.  Gedney,  tlie  president  of  the  bank,  requested 
him  to  make  a  note  for  $15,000,  but  that  he  objected,  saying  that 
his  note  for  that  amount  would  not  be  good,  and  that  lie  did 
not  wish  to  do  it;  that  Mr.  Gedney  replied:  "The  note  is  for  the 
bank.  You  will  get  nothing  for  it,  and  you  will  not  be  held  on 
the  note."  The  defendant  made  the  note,  which  was  passed  to 
the  bank,  and  went  to  the  credit  of  the  account  of  Paige,  Carej 
&  Co.  This  note  was  four  times  renewed,  the  last  renewal  being 
the  one  in  suit  When  or  by  whom  tlie  indebtedness  to  the  bank 
was  reduced  from  $15,000  to  $14,250  does  not  appear.  The 
defendant  testified  that,  when  the  note  was  last  renewed,  he  ob- 
jected to  signing  it,  and  that  Mr.  Gedney  replied :  "  You  take  no 
risk.  You  are  not  held  on  the  note,  and  you  assume  no  obliga- 
tion." The  defendant  received  no  benefit  from  the  original  note  or 
any  of  its  renewals.  The  cashier  of  the  bank  testified  that  the 
avails  of  the  first  note,  of  which  all  others  were  renewals,  were 
credited  to  the  loan  account  of  Paige,  Carey  &  Co.  It  is  conceded 
that  the  defendant's  indorsement  was  an  accommodation  one,  and 
that  he  received  no  benefit  therefor,  which  fact  was  known  to  the 
president  and  cashier  of  the  bank.  The  president  of  the  bank 
was  sworn  as  a  witness,  and  denied  that  he  told  the  defendant 
that  he  would  not  be  held  on  this  note ;  but  he  testified  that  the 
defendant  objected  to  signing  the  original  notes  and  its  renewals, 
and  he  told  him  that  he  did  not  think  lie  would  be  called  upon 
to  pay  it.  The  trial  court  submitted  but  a  single  question  to  the 
jury,  which  was  whether  there  was  an  agreement  between  the 
president  of  the  bank  and  the  defendant  that  he  would  not  be 
held  liable  on  the  note.  The  jury  were  instructed  that,  if  such 
an  agreement  were  not  made,  they  must  find  for  the  plaintifl:,  but, 
if  it  were,  they  must  find  for  the  defendant  To  this  instruction 
the  plaintiff  excepted,  which  is  the  only  exception  taken  by  the 
counsel  for  either  party  to  the  charge.  The  agreement  testified  to 
by  the  defendant,  and  found  by  the  jury  to  have  been  made,  was 
a  defense  to  the  note.  Garfield  Nat  Bank  v.  Colwell,  57  Hun, 
169  ;  32  St,  l^ej).  929.  There  is  no  distinction,  in  principle,  be- 
tween the  case  cited  and  the  one  at  bar.  This  note  was  never 
delivered  by  the  defendant,  nor  received  by  the  bank,  for  the 
purpose  of  charging  the  defendant  with  liability  thereon. 

It  is  urged  that  the  plaintiff's  exception  to  the  following  ques- 
tion was  well  taken  :  "Q.  Wjis  there  ever  credited  to  you  with 
the  North  River  Bank  any  sum  of  money  or  any  credit  byreasoa 
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of  the  note  in  suit,  or  any  of  its  predecessor^?'*  The  ilefondant 
answered,  "  No.'^  It  was  entirely  eompeteut  to  show  that  the  de- 
fendant received  no  benefit  from  ilie  note.  The  casliicr  of  tlie 
bank  so  testified  at  folio  52.  It  catinot  be  said  that  the  vt^rdict 
of  the  jury  was  contrary  to  the  evidence.  It  wan  simph'  u  ouca- 
tioQ  of  credibility  between  tlie  defendant  and  the  president  of  the 
bank;  and  the  circumstances  under  which  the  note  was  mtide, 
the  way  the  avails  were  usedj  aiid  tiie  situation  of  the  defendant, 
who  was  a  mere  clerk  of  Paige,  Carey  k  Co.,  to  whoae  credit  the 
avails  were  placed,  strongly  tended  to  render  it  highly  probable 
that  the  defendant  testified  \a>  the  trnth- 

The  judgment  and  order  should  bo  affirmed^  with  oosta 

All  concur. 

In  the  Matter  of  the 'Petition  cjf  Cuahles  R  Cokbett  ei  al^ 
for  the  Payment  of  a  Claim  Against  an  Estate, 

{Supreme  Court,  General  Term,  Fifth  Ikpvtmetii,  Filed  October  KS,  ISBS^ 

1.  Executors,  etc— Claim   agajnj^t   dfichdent— Untirified    j^nswhr— 
Waivbr. 

Ao  objection  to  the  want  of  a  TGrlflcation  of  the  execu  tor's  answer,  tn  it 
proceeding  to  compel  the  payment  of  a  claim,  must  be  made  before  Ibe 
neariog. 

2.  Same— Answer.  ' 

Ad  answer  in  such  case,  whkh  allGgE^i  that  iha  e.^tute  is  iiisolveni  and 
not  sufficient  to  pay  its  indebU'd  aejk^,  and  I  hut  Uio  claim  of  the  petit lotjor 
has  been  settled,  compromised,  and  fnlly  siitisfled  during  \\m  life  of  the  do- 
ceased,  aud  is  not  a  legal  claim  Hi^ahiai  ilis  eMate.  h  fttifflcifnt  to  show  that 
it  is  doubtful  whether  the  claim  is  vaJJd  and  kgiil  aod  denying  its  validity 
or  legality. 

Appeal  from  a  decree  granting  the  applioation. 

A,  B.  Otiawat/j  forapp'lt;    Walirr  L.  S^mouM,  fnr  regp'ta 

Ward,  J.— In  December,  181)4,  Charles  11  Cnrhett  and  Wil- 
liam H.  Hart  presented  a  petition  to  the  surrogate  of  Chautauqua 
county  setting  forth  that  thev  were  jtnlgrnetit  ere  litnrs  it)  a  judg- 
ment  entered  and  docketed  in  the  clerk's^  ollke  of  Chautauqua 
county  on  May  10,  1890,  for  the  sum  of  !^650.fi5,  arid  irtteregl 
thereon,  less  $350  paid  May  8,  1893.  T\m  juJ^inetit  was  acraiust 
Chauncy  L.  Sheldon,  deceasciL  The  pelition  alleges  that  Sh^'lduu 
had  departed  this  life  leaving  a  last  will  and  te,strimentj  which  had 
been  admitted  to  probate  and  letters  testamentary  issued  thereon 
to  the  respondent  A.  J.  Grnhamj  as  sole  executor  of  the  will ;  that 
such  executor  had  qualified^  and  nuide  an  inveTitorv  of  the  per- 
sonal property  of  the  deceased,  amounting  t<J  $l,nfS2.92*  arul  thiit 
the  executor  had  sufficient  a^sBets  in  hi*  UaTul.^  u|i[ilicablo  to  the 
payment  of  such  judgment,  tlsat  emild  bo  applied  thereon  with- 
out injuriously  aflfecting  the  rights  of  others  entitled  to  paynient 
from  the  estate  of  the  deceased  ;  and  pniying  a  decree  requiring 
the  executor  to  render  an  account  of  hi^  proceetlmgs  and  pay  the 
jndgment,  and  that  he  be  rei:|uired  to  show  cause  wisy  he  should 
not  do  so.     The  order  to  show  cause   was   grantcl,   rrnd  upon  its 
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return  the  petitioners  appeared  by  attorney,  and  the  executor  also 
appeared,  and  by  attorney,  and  filed  an  answer  entitled  in  the  pro- 
ceeding, which,  among  other  things,  alleged  that  the  estate  of  the 
said  Sheldon  was  insolvent,  and  there  would  not  be  siifficieht  as- 
sets to  pay  the  indebtedness  of  the  said  estate  and  the  expense  of 
administration,  and  further  allege  "  that  the  claim  mentioned  and 
described  in  the  petition  herein  was  compromised-,  settled,  atid 
fully  satisfied  during  the  lifetime  of  Chauncy  L.  Sheldon  and  that 
the  same  was  not  a  legal  claim  against  the  estate  of  Chauucy  L 
Sheldon.  Wherefore  the  executor  prays  for  a  decree  of  the  court 
denying  the  petition  of  the  petitioners,  together  with  costs."  Tbis 
answer  was  not  verified,  although  in  writing.  No  objection  was 
made  on  behalf  of  the  petitioners  to  the  want  of  such  veriGcation, 
or  that  the  answer  was  insufii(!ient  in  any  respect;  but  the  parties 
proceeded  before  the  surrogate  to  litigate  and  dispose  of  the  mat- 
ters stated  in  the  petition  and  the  answer.  On  behalf  of  the  peti- 
tioners the  probate  of  the  will  of  the  deceased  and  the  inventory 
of  his  estate  were  proved,  as  well  as  the  judgment  set  forth  in  the 
petition. 

The  executor  ofiEered  in  evidence  a  receipt  of  the  petitioners 
given  to  the  deceased,  which  was  as  follows : 

Sherman,  N.  Y.,  May  8,  1893. 
"  Received  of  C.  L.  Sheldon  three  hundred  and  fifty  dollare  in 
full  satisfaction  of  judgment  against  H.  Sheldon  &  Co.,  provided 
a  clieck  we  have  taken  against  C.  C.  Bennett  is  paid  when  due, 
which  is  ($333.90  amount  of  check)  July  20,  1893. 

Hart  &  Corbett." 

Walter  L.  Sessions  was  the  attorney  appearing  for  tlie  petitioners 
upon  such  proceeding;  and  he  admitted  in  evidence  *'that  the  sum 
of  $350,  the  amount  of  this  receipt  (the  receipt  above  given),  wjis 
paid  in, full,"  and  he  further  admitted  that  the  check  of  C.  C. 
Bennett  referred  to  in  the  receipt  was  paid,  and  constitutes  a  part 
of  the  $350. 

The  surrogate  found  sufficient  assets  out  of  which  said  judgment 
could  be  paid  without  injury  to  the  creditors,  and  directe<i  the 
payment  of  the  balance  claime:l  upon  the  judgment  of  the  peti- 
tioners out  of  such  assets,  and  refused  to  dismiss  the  petition. 
This  proceeding  was  under  section  2722  of  the  Code  of 
Civil  Procedure,  which  provides  that  a  creditor  may  take  proceed- 
ings before  the  surrogate  for  the  ])ayrnent  of  his  debt,  or  his  ju?l 
[)roportional  part,  at  any  time  after  six  months  have  expired  after 
ettei*s  were  granted ;  and  the  section  further  provides  that  on  the 
presentation  of  such  petition  the  surrogate  must  issue  a  citation 
accordingly,  and  on  the  return  thereof  he  must  make  such  a  de- 
cree in  the  premises  as  justice  requires,  but  must  make  a  decree 
dismissing  the  petition  without  prejudice  to  an  action  or  an  ac- 
counting in  belialf  of  the  petitioner,  "  where  the  executor  or  ad- 
ministrator files  a  written  answer  duly  verified  setting  forth  facts 
which  show  that  it  is  doubtful  whether  the  petitioner's  claim  is 
valid  or  legal  and  denying  its  validity  or  legality  absolutely  or  on 
information  and  belief."     The  contention  of  the  appellant  is  that 
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such  an  answer  has  been  filed  by  the  executor,  and  consequently 
the  proceeding  should  have  been  dismissed,  while  the  petitioners 
contend  that  the  answer  does  not  meet  the  requirements  of  the 
statute,  and  was  not  verified  as  required  by  it.  Other  points  are 
raised  by  this  appeal  which  it  is  uimecessary  to  consider  here. 

The  learned  surrogate  filed  an  opinion  in  the  proceeding,  wliich 
is  before  us,  wherein  he  seems  to  concede  that  he  had  no  nuthority 
to  try  the  question  whether  there  had  been  a  valid  compromise, 
settlement,  or  satisfaction  of  the  judgment  between  the  petitioners 
and  decedent,  under  the  line  of  authorities  of  which  Jaffray  v. 
Davis,  124  N.  Y.  164;  36  St.  Rep.  106,  is  an  instance;  but  he 
says  the  question  presented  to  him  was  whether  the  issue  as  raised 
by  the  executor's  answer  deprived  the  surrogate  of  jurisdiction; 
and  he  concludes  that  the  executdV  had  failed  to  file  the  answer 
required  by  section  2722,  above  cited,  in  that  the  answer  was  not 
verified,  and  it  fails  to  set  forth  facts  showing  the  legality  and 
validity  of  the  claims,  or  to  deny  the  same.  And  he  further  con- 
cludes that  the  only  question  before  him  was  whether  there  was 
personal  property  of  the  estate  of  the  deceased  applicable  to  the 
payment  of  the  judgment  which  could  be  applied  without  injuri- 
ously aflEecting  the  rights  of  others;  and  he  holds,  upon  the  in- 
ventory alone  (there  being  no  other  evidence  of  the  fact  before 
him),  that  there  was  such  property  in  the  hands  of  the  ex^utor 
sufficient  to  pay  the  judgment,  and  ordered  it  to  be  paid.  By 
failing  to  object  (so  far  as  this  record  discloses)  until  after  the 
decree  had  been  made  and  entered  to  the  want  of  verification  of 
the  answer,  and  proceeding  to  tlie  proof  as  though  the  answer  was 
sufficient  in  that  respect,  the  petitioners  waived  the  objection 
that  they  here  make,  and  that  the  surrogate  relied  upon,  that  it 
was  not  verified.  A  person  can  vaive  a  statutory,  and  even  a 
constitutional,  provision  in  his  own  favor.  In  re  Cooper^  93  N.Y. 
507;  Vose  v.  Cockcroft,  44"  id.  415;  Buell  v.  Trustees,  3  id. 
197.  He  can  waive  the  right  of  trial  by  jury,  and  many  other 
important  rights  in  legal  proceedings,  civil  and  criminal.  Tlie 
objection  that  a  pleading  is  not  verified  cannot  be  taken  at  the 
trial  {Schwartz  v.  Oppold,  74  N.  Y.  307),  and  it  is  a  familiar  rule 
that  a  party  receiving  without  objection  an  unverified  pleading, 
where  one  is  required,  waives  the  right  to  object  to  the  pleading 
for  the  want  of  verification.  The  answer  was  certainly  sufficient, 
in  the  language  of  subdivision  1  of  section  2722  of  the  Code,  to 
show  that  it  is  doubtful  whether  the  petitioners*  claim  is  valid  and 
legal,  and  denying  its  validity  or  legality.  It  alleges  that  the 
estate  is  insolvent  and  not  sufficient  to  pay  the  indebtedness  of  the 
estate.  It  alleges  that  the  claim  of  the  petitioners  has  been  settled, 
compromised,  and  fully  satisfied  during  the  lifetime  of  Sheldon, 
aud  was  not  a  legal  claim  against  his  estate.  The  averment  that 
it  was  not  a  legal  claim  against  the  estate  was  equivalent  to  a 
denial  that  it  was  so.  The  allegation  that  the  claim  had  been 
satisfied  and  settled  was  sufficient  to  admit  proof  of  the  fact  so 
iilleged.  The  parties  so  regarded  it  upon  the  proceeding  before 
the  surrogate,  and  gave  proof  upon  the  issues  raised  by  the  plead- 
ings.    Taat  proof  siiowed  a  compromise  and  settlement  of  the 


Digitized  by 


Google 


664  New  York  State  Reporter,  Vol.  70.       [Sup.Ct 

petitioners'  claim,  sustaining  the  allegations  of  the  answer  to  the 
extent  of  creating  a  disputed  claim  or  question  as  to  whether  there 
was  an  accord  and  satisfaction,  or  whether  the  estate  in  equity  was 
entitled  to  a  relief  or  discharge,  either  in  part  or  in  whole,  from 
the  judgment  which  the  surrogate's  court  had  no  jurisdiction 
to  t]y.  McNidty  v.  Hurd,  72  N.  Y.  518;  Jaffray  v.  Davis,  124 
N.  Y.  164;  35  St.  Rep.  106;  and  see  cases  cited  at  page  520,  72 
N.  Y.  supra.  The  surrogate  should  have  dismissed  the  proceed- 
ings for  want  of  jurisdiction. 

Another  difficulty  appears  in  the  way  of  the  petitioners.  The 
surrogate  adjudged  that  the  deceased  left  property  sufficient  to 
pay  their  debt  There  was  no  proof  before  him,  so  far  as  appears 
by  the  record  befm-e  us,  to  justify  such  a  conclusion.  The  inven- 
tory upon  which  the  surrogate  seems  to  have  relied  was  the  only 
proof,  and  that  was  insufficient.. 

The  decree  appealed  from  should  be  reversed,  with  costs  to  be 
paid  by  the  respondents. 

All  concur,  except  Lewis,  J.,  not  voting. 


James  E.  Clement,  Eesp't,  v.  Congress  Spring  Company, 

AppUt 

{Supreme  Courts  General  Tei'm,  Third  DepaHment,  Filed  December  3, 1895.) 

1.  Trial— Nonsuit. 

Failure  to  move  for  a  nonsuit  or  to  ask  for  a  direction  of  a  verdict  pre- 
cludes the  defendant  from  moving  to  set  aside  the  verdict  as  against  the 
evidence. 

2.  Witness -Credibility. 

The  credibility  of  two  witnesses,  whose  testimony  is  in  direct  conflict, 
is  for  the  jury. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  the 
plaintiff. 

J,    W.   Crane  {A.    W,  Shepherd^  of  counsel),  for  app'lt;  J.  W. 
Bough  ton,  for  resp't 

Per  Curiam.  —  The  sole  question  in  this  case  was  whether 
plaintiff  was  employed  by  defendant  for  one  year  from  March  1, 
1892,  as  he  claimed,  or  whether  such  employment  ceased  October 
1,  1892,  when  he  was  discharged  by  defendant  On  this  question 
there  were  only  two  witnesses  sworn, — the  plaintiff  in  his  own  be- 
half, and  Mr.  Sheehan  on  the  part  of  defenaatit  The  testimony 
of  the  two  witnesses  was  in  direct  conflict  Plaintiff  swore  posi- 
tively that  he  was  hired  for  one  year  from  March  1,  1892,  while 
Mr.  Sheehan  testified  that  his  employment  ceased  on  October  1st 
We  are  unable  to  see  how  we  could  properly  reverse  the  judg- 
ment on  the  facts. 

The  defendant  made  no  motion  for  a  nonsuit,  or  for  a  direction 
for  a  verdict,  but  acquiesced  in  the  submission  of  the  case  to  the 
jury.     In  Pease  v.  Bell,  7  Hun,  454,  Learned,  J.,  says: 

"The  failure  of  a  defendant  to  move  for  a  nonsuit,  or  to  ask 
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the  court  to  direct  a  verdict  for  the  defendant,  is  an  admission 
that  there  is  sufficient  evidence  to  go  to  a  jury ;  and  the  defend- 
ant is  thereby  precluded  from  moving  to  set  aside  the  verdict  as 
against  evidence." 

See,  also,  BaiTett  v.  Railroad  Co.,  45  N.  Y.  628-632. 

Had  the  defendant,  however,  moved  for  a  nonsuit  at  the  close 
of  the  trial,  or  for  a  direction  for  a  verdict,  this  was  not  one  of 
those  cases  where  the  trial  judge  could  properly  have  withdrawn 
the  case  from  the  jury.  It  is  only  where  there  is  a  decided  pre- 
ponderance of  evidence  in  favor  of  one  of  the  parties  that  a  court 
is  justified  in  directing  a  verdict  or  granting  a  motion  for  nonsuit 

See  opinion  or  Potter,  J.,  in  Morss  v.  Sherrill^  68  Barb.  21. 
Under  the  doctrine  laid  down  in  the  case  cited  and  many  other 
kindred  cases,  it  was  the  province  of  the  jury  to  pass  upon  the 
credibility  of  the  two  witnesses  sworn  in  the  case,  there  being  no 
decided  preponderance  of  evidence  either  way. 

We  have  examined  the  exceptions  to  the  rulings  of  the  court  be- 
low taken  on  the  trial,  and  think  none  of  them  require  a  discus- 
sion or  a  reversal  of  the  judgment 

Judgment  affirmed,  with  costs. 


Edward  Butcher,  Jr.,  App'lt,  v.  John   L.    Henning  et  aL, 

Kesp'ts. 

{Supreme  Court,  General  Tei*m,  Ihird  Department,  Filed  December  S,  1895.) 

Appeal— Restitution. 

The  restitution  of  money,  paid  under  a  judgment,  whicl^  is  afterwards 
reversed,  will  not  be  ordered,  where  the  money  was  paid  over  to  the  suc- 
cessful party's  attorney  in  satisfaction  of  a  debt  due  from  his  client. 

Appeal  from  a  judgment  in  favor  of  defendants. 

This  action  arose  out  of  a  previous  suit  brought  by  BuUard  & 
Howe,  plaintiff's  assignors,  against  James  H.  Kenyon  and  Ellen 
M.  Kenyon,  in  which  the  Kenyons  recovered  judgment,  which 
was  affirmed  on  appeal  to  the  general  term,  and  a  motion  for  leave 
to  go  to  the  court  of  appeals  was  denied  Thereafter  Bullard  & 
Howe  voluntarily  paid  to  defendants  herein,  who  were  attorneys 
of  the  plaintiff  in  that  suit,  the  costs  sought  to  be  recovered  in  this 
action,  and  defendants,  acting  on  the  advice  of  their  clients,  ap- 
plied the  sum  so  received  in  payment  of  debts  due  by  their  clients 
for  printing,  and  also  as  a  payment  on  account  Subsequently  a 
motion  for  reargument  was  granted  in  the  suit  against  defendants' 
clients,  and  upon  a  rehearing  the  judgment  was  reversed,  the  case 
retried,  and  judgment  rendered  against  the  said  Kenyons. 

E.  O.  Bullard  {E.  F.  BuUard,  of  counsel),  for  appUt;  John 
J.  Healey,  Jr.  {William  H,  AfcOall,  of  counsel),  for  resp'ta 

Per  Curiam. — In  Langley  v.  Warner,  3  N.  Y.  327,  it  was  held 
by  the  court  of  appeals  that  where  a  judgment  had  been  collected, 
and  the  money  paid  to  the  attornev  who  prosecuted  the  suit,  an 
St.  Rep.,  Vol.  LXX.        84" 
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action  will  not  lie  against  the  attorney  to  recover  back  the  money 
altera  reversal  of  the  judgment,  although  by  agreement  between 
him  and  his  client,  he  retained  the  money  in  payment  of  a  debt 
from  the  latter  to  him.  The  facts  in  the  case  cited  were  quite 
similar  to  those  appearing  in  the  case  under  consideration.  We 
are  not  aware  that  the  doctrine  established  in  Langhy  v.  Warner^ 
supra,  has  ever  been  doubted  or  overruled.  Orauer  v.  Grauer, 
20  N.  Y.  Supp.  854;  Wi-ight  v.  Nostrand,  63  N.  Y.  Supr.  Ct.  381- 
386;  Simpson  v*  Hombeck,  3  Lans.  53-55 ;  Forsiman  v.  SchulUng, 
108  N.  Y.  110-113;  13  St  Eep.  483. 

The  judgment  should  be  aflarmed,  with  costs. 


David  Van  Schaick,  Resp*t,  v.  Joseph  H.  Ramsey,  App'lt 

{Supreme  Court,  Oeneral  Term,  Third  Department,  Filed  December  S,  1895.) 

Damages— Con  VERSION . 

In  an  action  for  conversion,  the  plaintiff  can  recover  only  his  interest  in 
the  property  at  the  time  of  the  conversion. 

Appeal  from  a  judgment  for  plaintiffs. 

Maynard  &  Oilhert  {Isaac  H,  Maynard,  of  counsel),  for  app'lt; 
William  F,  Beutler,  for  resp't 

Putnam,  J. — On  the  trial,  plaintiff  read  in  evidence  a  contract 
made  between  him  and  defendant's  testator,  in  two  parts,  marked 
"A"  and  /'B,"  of  which  the  following  is  a  copy : 

"  Plaintiff's  Exhibit  A. 

"  For  value  received,  and  in  consideration  of  one  dollar,  in  hand 
paid  me  by  Joseph  11.  Ramsey,  of  Howe's  Cave,  N.  Y.,  I,  David 
Van  Schaick,  late  or  at  present  of  Albany,  hereby  ^ree  with  the 
said  Ramsey  to  sell  him  at  his  option  one  hundred  shares  New 
York  and  Montana  Mining  and  Milling  Company  stock,  at  any 
time  he  may  elect  to  buy  the  same  one  year  from  this  date,  at  par 
value  of  one  hundred  dollars  for  each  share.  The  scrip  for  the 
same  shall  be  issued  by  the  company  to  the  said  Ramsey  for  me, 
to  be  used  as  collateral  to'  raise  nve  thousand'  dollars  for  the  use 
of  the  company  on  my  account  If  the  said  Ramsey  does  not 
elect  to  buy  the  stock,  the  scrip  for  the  same  sliall  be  transferred 
to  ma  David  Van  Schaick. 

"  Dated  July  27th,  1885." 

*' Plaintiff's  Exhibit  B. 

"Whereas,  one  hundred  shares  of  the  New  York  and  Montana 
Mining  and  Milling  Company  stock  has  been  issued  to  me  by  the 
said  company  in  pursuance  of  an  agreement  of  this  same  date  be- 
tween David  Van  Schaick  and  myself,  the  stock  is  to  be  used  as 
collateral  to  raise  five  thousand  dollars  for  the  use  of  the  company 
on  his  account  In  case  the  said  one  hundred  shares  are  not  pur- 
chased by  me  as  provided  in  the  said  agreement,  the  scrip  for  the 
same  to  be  transferred  to  the  said  Van  Schaick. 

*' Dated  July  27th,  1885.  J.  H.  Ramsev.'* 
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It  was  admitted  that  the  New  York  &  Montana  Mining  &  Mill- 
ing Company  issued  stock  certificate  No.  9  for  100  shares,  dated 
July  27,  1885,  to  Joseph  H.  Ramsey,  the  defendant,  and  that  the 
defendant,  subsequent  thereto,  sold  and  transferred  the  said  certifi- 
cate and  the  stock  therein  called  for  to  George  Westinghouse,  Jr., 
of  Pittsburgh,  Pa.,  and  received  therefor  $10,000.  It  also  appeared 
that,  after  the  agreement  A  and  B  was  executed,  plaintiff  trans- 
ferred the  stock  therein  described  to  George  Westinghouse,  Jr.,  as 
collateral  for  a  loan  of  $5,000,  which  sum  Ramsev  received,  and 
paid  to  the  New  York  &  Montana  Mining  &  Milling  Company. 
Afterwards  Ramsey  transferred  the  stock  to  Westmghouse.  The 
latter  paid  him  $10,000  for  the  stock,  — $5,000  when  it  was  placed 
with  him  as  collateral,  an.l  $5,000  afterwards,  when  the  absolute 
transfer  was  made.  PlaintiflE  claimed  that,  by  the  transfer  of  the 
stock  to  Weitinghouae,  Runsey  unlawfully  converted  it  The 
referee  so  found,  and  awarded  judgment  against  the  defendant  for 
$10,000,  the  par  value  of  said  stock,  with  interest  and  costs. 

Sadgwick,  in  his  \york  on  the  Measure  of  Damages  (volume  2, 
p.  391,  marg.  p.  480),  says: 

"There  are  many  cases,  however,  >vhere  the  plaintiff, 'though 
entitled  to  recover,  is  not  at  liberty  to  receive  the  full  value  of  the 
property.  So,  in  cases  of  pledge,  if  the  pledgee  tortiously  sell 
the  pledge,  or  otherwise  wrongfully  put  it  out  of  his  power  to  re- 
turn the  article  pledged,  the  pledgor's  right  of  recovery  is  clear ; 
but  the  pledgee  in  such  action  ha3  a  right  to  have  the  amount  of 
his  debt  recouped  in  tiie  damage." 

See,  also,  Insurance  Co,  v.  Dalrymple,  25  Md.  269-307;  Wheeler 
V.  Percks,  43  Wis.  332;  Bslkn  v.  Perkins,  78  111.  449;  Grumann 
V.  Smith,  81  N.  Y.  25;  Smith  v.  Reeves,  33  How.  Prac  183. 

In  the  case  under  consideration,  assuming  that  Joseph  H.  Ram- 
sey, by  the  absolute  transfer  of  tha  stock  to  George  Westinghouse, 
Jr.,  converted  it,  and  hence  that  the  plaintiff  was  entitled  to  re- 
cover, yet,  as  in  the  case  of  a  pledgor,  his  recovery,  should  not 
have  exceeded  the  amount  of  his  actual  damage.  He  should  only 
have  been  allowed  to  receive  an  indemnity  for  the  actual  injury. 
Let  us  consider  the  situation  at  the  time  of  the  alleged  conversion. 
Ramsey  had  then,  as  he  was  authorized  to  do  under  the  contract  A 
and  B,  pledged  the  stock  to  Westinghouse,  to  secure  a  loan  of 
$5,000.  He  had  received  the  money,  and  paid  it  into  the  company 
for  the  plaintiff.  Thus,  in  fact,  Ramsey  had  paid  plaintiff  $5,000 
on  account  of  the  stock  by  paying  that  sum  to  the  corporation  on 
his  account  If,  then,  Ramsey  had  never  made  any  subsequent 
transfer  to  Westinghouse,  and  had  concluded  to  take  the  benefit  to 
purchase  under  the  contract,  plaintiff  having  received  $5,000  on 
account  of  the  stock,  Ramsey  would  only  have  been  obligated  to 
pay  him  the  additional  sum  of  $5,000.  Again,  if  there  had  been 
no  subsequent  sale  bv  Ramsey  to  Westinoriiouse  after  the  transfer 
to  the  latter  as  collateral  for  a  loan  of  $5,000.  and  Ramsey  had 
not  elected  to  purchase  the  stock  before  plaintiff  would  have  been 
entitled  to  the  retransfer  from  Westinghouse,  he  would  have  been 
obligated  to  pay  the  latter  the  sum  of  $5,000  loaned  upon  the 
stock.     Before  the  alleged  conversion,  plaintiff  had  received  $5,000 
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on  his  stock  collected  and  paid  him  by  Ramsey.  It  is  not  alleged 
or  claimed  that  he  ever  had  repaid  to  Ramsey  or  Westinghouse 
the  amount  so  loaned.  Wc  think  plaintiff's  real  interest  in  the 
stock  should  be  deemed  to  have  been  $5,000,  and  that  his  recovery 
should  have  been  limited  to  that  sum  and  the  interest  thereon. 

If  the  judgment  from  which  this  appeal  is  taken  is  allowed  to 
stand,  the  respondent  will  receive  for  the  stock  the  amount  of  the 
judgment,  $10,000  and  interest,  and  also  the  $5,000  paid  by  Ram- 
sey to  the  New  York  &  Montana  Mining  &  Milling  Company  on  his 
account.  Although  Ramsey  lawfully  obtained  for  and  paid  for 
plaintiff  $5,000  on  the  stock:  before  the  alleged  convereion,  and 
although  such  conversion  was  of  stock  legally  mortgaged  for  one- 
half  its  value,  plaintiff,  by  the  judgment  herein,  was  allowed  to 
recover  the  full  value  of  the  stock.  We  think  plaintiff's  damages 
should  have  been  limited  to  the  actual  amount  of  his  interest  in 
the  stock  at  the  time  of  the  alleged  conversion. 

Tliere  are  other  questions  raised  which  we  do  not  think  it  neces- 
sary to  consider  or  discusa 

For  the  reasons  above  suggested,  the  judgment  should  be  re- 
versed, a  new  trial  granted,  and  the  referee  discharged ;  costs  to 
abide  the  event 

All  concur. 

The  People,  Resp't,  v.  John  Brow,  App'lt 
•  (Supreme  Court,  General  Term,  Third  Department,  Filed  December  S,  1895.) 

1.  Trial— Charge. 

A  trial  court,  instead  of  charging  that  the  defendant  or  a  witness,  whose 
testimony  is  iu  conflict,  has  upon  the  tiial  perjured  himself,  should  leave 
it  to  the  jury  to  determine  whether  one  of  such  witnesses  was  mistaken  or 
had  intentionally  sworn  falsely. 

2.  Same— Opinion  op  court. 

It  is  error  for  the  trial  court.  In  its  charge  to  the  jury,  to  refer  to  the 
testimony  of  a  witness  in  such  a  way  as  to  inform  the  jury  that  in  the 
opinion  of  the  court  the  testimony  of  such  witness  is  false. 
8.  Same— Comments  on  testimony. 

It  is  error  for  the  coi^rt,  in  a  criminal  case,  by  comments  on  the  evidence 
in  charging,  to  show  that  he  believes  that  the  testimony  as  to  a  criminatiD? 
admission  b^  defendant  was  not  in  a  joke,  when  the  witness,  who  testified 
to  such  admission,  said  that  at  the  time  they  believed  he  was  joking,  and 
defendant  testified  that  he  was  then  joking. 
4.  Evidence — Testamentary. 

Upon  the  issue  as  to^  the  age  of  the  complainant  in  a  prosecution  for 
abduction,  a  record  by  a  former  teacher  in  her  own  handwriting,  of  Uie 
attendance  of  complainant  and  other  pupils,  where  she  testifies  that  she 
inquired  of  the  pupils  their  ages  when  she  opened  school  and  set  it  down 
in  the  record,  and  without  looldng  at  the  record  she  was  unable  to  remem- 
ber what  the  complainant  told  her  as  to  her  age,  independently  of  the 
memorandum,  is  inadmissible. 
6.  Witness— Assumption. 

The  admission  of  a  question  to  a  witness,  which  assumes  as  proven  by 
the  evidence  a  material  fact  not  proven,  is  error. 

Appeal  from  a  judgment  convicting  the  defendant  of  thecnme 
of  abduction. 

John  C.  Keeler,  for  app'lt;  Ledyard  P.,  Hale^  for  the  People. 
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Putnam,  J. — Tlie  defendant  was  indicted  in  the  court  of  oyer 
and  terminer  of  St  Lawrance  county,  on  the  3d  day  of  October, 
1S94,  for  the  crime  of  abduction.  Tlieandictment  charged  that 
defendant,  with  others,  on  the  4th  day  of  August,  1894,  took, 
received,  employed,  harbored  and  used,  and  caused  and  procured 
to  be  taken,  received,  employed,  harbored  and  used,  a  female  under 
the  age  of  sixteen  years,  to  wit,  one  Ida  Jones,  for  tlie  purpose  of 
prostitution,  and  for  the  purpose  of  sexual  intercourse ;  neither  of 
said  defendants  bei^ng  her  husband.  Defendant  pleaded  not  guilty, 
was  tried  separately  in  the  court  of  sessions  of  St.  Lawrence 
county,  and  found  guilty.  From  the  judgment  of  conviction  he 
has  appealed  to  this  court. 

Defendant,  on  the  trial,  controverted  the  allegations  in  the  in- . 
dictment,  that  he  had  had  unlawful  relations  with  complainant, 
and  also  that  she  was  under  sixteen  years  of  age.  After  a  careful 
consideration  of  the  evidence  produced  by  the  parties  on  the  trial, 
and  the  exceptions  taken  by  defendant  to  the  rulings  and  the 
charge  of  the  learned  trial  cjurt,  we  have  reached  the  conclusion 
that  the  judgment  of  conviction  must  be  reversed  on  account  of 
s  >me  mistakes  in  the  instructions  given  by  the  trial  court  to  the 
jury,  and  rulings  made  by  him  on  the  trial.  One  of  the  witnesses 
called  by  the  people  was  Asa  Hawley.  He  testified  to  a  conversa- 
tion with  defendant  on  the  day  of  the  alleged  abduction,  which 
tended  to  corroborate  the  testimony  of  complainant  His  testi- 
mony was  contradicted  by  defendant  The  trial  judge,  in  his 
charge  to  the  jury,  made  the  following  remarks: 

"  What  interest  had  Mr.  Hawley  in  this  case  to  go  upon  the 
stand  and  tell  a  falsehood?  Because,  gentlemen,  one  of  these  two 
men  have  done  it  We  look  at  the  English  language,  or  use  it, 
just  as  it  means,  and  there  is  not  any  use  of  saying  to  you  that 
one  of  these  men  is  mistaken.  That  is  not  true.  There  is  no 
mistake  about  it  Where  an  occurrence  occurred  last  August, 
and  one  man  goes  upon  the  stand  and  swears  positively  that  a 
certain  thing  did  occur,  and,  on  the  other  hand,  another  person 
comes  upon  the  stand,  and  swears  that  it  did  not,  one  of  them  is 
telling  an  untruth.  It  is  for  you  to  say  which  one  it  is.  What 
interest  had  Mr.  Hawley  to  go  upon  the  witness  stand  and  tell  an 
untruth  in  this  ease?  Has  he  got  any?  Is  he  a  disinterested 
witness?  That  is  for  you  to  say.  What  interest  had  Mr.  Brow 
in  this  case?*  You  are  to  take  his  testimony  just  the  same  as  any 
other  witness;  but  it  is  my  duty  to  say  to  you,  gentlemen,  that 
when  he  is  a^  witness  upon  the  stand  he  is  a  witness  who  stands 
here  charged  with  a  felony,  and  you  have  a  right  to  take  into 
consideration,  in  determining  what  weight  you  will  give  to  his 
testimony,  the  fact  that  he  is  a  witness  who  is  here  charged  with 


a  en  ma" 


We  think  the  court  erred  in  thus  instructing  the  jury  that  either 
Mr.  Hawley  or  defendant,  in  detailing  the  conversation  referred  to, 
had  uttered  falsehood.  He  should  have  allowed  the  jury  to  pass 
upon  the  matter.  The  jury  might  well  have  determined  that  one 
>'f  the  witnesses  was  mistaken,  and  not  guilty  of  deliberate  per- 
jury.    An  examination  of  the  testimony  given  by  Mr.  Hawley 
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sliDWS  that  his  recollection  of  the  converaation  he  had  with  ibc 
defendant  on  the  day  of  the  abduction  was  not  clear,  and  it  is  a 
well-known  fact  that  honest  witnesses,  in  detailing  a  conversation 
that  occurred  months  before,  often  materially  diflEer  in  their  recol- 
lections. Hence  the  trial  court,  instead  of  charging  that  eitiier 
defendant  or  Hawley  had  upon  the  trial  perjured  themselves, 
should  have  left  it  to  the  jury  to  determine  whether  one  of  the 
witnesses  was  mistaken  or  had  intentionally  sworn  falsely. 

Again,  in  the  portion  of  the  charge  above  quoted  the  trial  court 
inadvertently  allowed  his  opinion  as  to  the  respective  credibility  of 
the  testimony  of  defendant  and  Hawley  to  appear.  He  did  not 
directly  instruct  the  jury  to  believe  the  statement  of  Hawley  and 
disbelieve  that  of  defendant,  but  the  jury  were  not  left  in  doubt 
as  to  his  opinion.  It  has  been  properly  held  error  for  a  trial  court, 
in  its  charge  to  the  jury,  to  refer  to  the  testimony  of  a  witness  in 
such  a  way  as  to  inform  the  jury  that  in  the  opinion  of  the  court 
the  testimony  of  sach  witness  was  false.  A  party  to  an  action  is 
entitled  to  a  determination  of  the  jury  on  the  question  of  the 
credibility  of  witnesses  uninfluenced  by  the  opinion  of  the  court 
People  V.  Gorman^  83  Hun,  605 ;  65  St.  Rep.  41 ;  McKenna  v. . 
People,  81  N.  Y.  360,  363. 

The  court  also  used  the  following  language  in  regard  to  the  same 
conversation  between  Hawley  and  defendant  : 

"  If  he  was  down  there  simply  buying  blackberries,  why  did  he 
say  to  Hawley  (if  you  find  he  did  say  so)  that  he  had  everything 
arranged,  and  that  Welch  wanted  him  (Hawley)  to  go  down: 
What  was  it  that  was  arranp^ed  ?  That  is  for  you  to  say.  You 
remember  the  response  that  Mr.  Hawley  gave.  It  may  have  been 
a  slang  phrase,  perhaps,  but  it  means  a  good  deal,  that  he  was  not 
*in  it*;  that  is  the  reply  that  Mr.  Hawley  says  he  made  to  Mr. 
Brow.  You  are  to  say,  if  Mr.  Brow  made  that  statement,  vrliy 
did  he  make  it" 

In  so  instructing  the  jury  the  court  did  not  state  the  facts  cor- 
rectly. The  witness  Hawley,  in  first  detailing  the  conversation 
with  defendant,  testified  that  defendant  said : 

"That  Willie  Welch  wanted  him  and  I  to  go  down  there.  I 
told  him  I  wasn't  in  it  He  said  he  had  got  things  all  fixed,  and 
Will  Welch  wanted  him  and  I  to  go  down  thera  That's  all  there 
is  to  it" 

Afterwards,  on  being  further  interrogated  in  regards  to  that 
conversation,  he  corrected  his  testimony  as  follows  : 

**Q.  Did  you  tell  him  you  wasn't  in  that  kind  of  business? 
A.  I  don't  remember  whether  I  did  or  not  Q.  Did  I  understand 
you  to  swear  a  moment  ago  that  you  said  to  him  when  he  was 
talking  there  that  you  wasn't  in  it?  A.  Yes,  sir.  Q.  Did  you 
say  that  to  him  ?  A.  I  don't  remember  whether  I  said  those  very 
words  or  not" 

It  was,  therefore,  a  mistake  on  the  part  of  the  court  to  say  t<> 
the  jury  that  in  the  conversation  referred  to  Hawley  responded  »<> 
defendant  that  *'he  wasn't  in  it"  and  that  such  response  "raean< 
a  good  deal."     The  effect  of  Hawley's  testimony  was  to  leave  it 
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uncertain  whether  he  made  the  remark  which  the  judge  thought 
meant  a  good  deal. 

John  and  Henry  Randall  had*  been  called  by  the  people  to 
prove  an  admission  by  defendant  to  the  effect  that  he  (defendant) 
had  intercourse  with  complainant  at  the  time  of  the  alleged  ab- 
duction. John  Randall  testified  that  defendant,  at  the  time  he 
made  the  admission,  he  was  joking  and  laughing,  and  he  could 
not  tell  whether  he  meant  it  or  not.  Henry  Randall  said,  "  I 
took  it  they  were  joking  together."  Defendant  testified  that  what 
be  said  to  John  and  Henry  Randall  was  said  as  a  joke.  Hence 
the  witnesses  who  testified  in  regard  to  the  admission  made  by 
defendant  of  having  had  intercourse  with  complainant  at  the 
time  in  question  gave  evidence  from  which  the  jury  could  have 
well  found  that  the  admission  was  a  mere  remark,  intended  as  a 
joke,  and  not  to  be  taken  sejiously.  And  the  statement  of  these 
witnesses  in  that  regard  was  not  improbable.  Would  defendant 
be  likely  to  seriously  admit  the  commissson  of  a  felony  for  which 
he  could  be  sent  to  state  prison?  The  trial  judge  charged  in  re- 
gard to  the  admission  as  follows: 

*'Ithas  been  called  out  upon  this  trial  that  some  few  days 
after  this  occurred,  —  whatever  it  was,  —  that  Mr.  Brow,  in  his 
barber  shop,  in  the  presence  of  three  men,  admitted  that  he  had 
intercourse  with  this  girl  down  there  in  the  bushes.  *  *  * 
He  says  to-day  it  was  a  joke.  It  is  for  you  to  say  whether  it  was 
a  joke  or  not.  That  is  the  way  he  puts  it  He  says  it  was 
done  in  a  joking  way.  You  have  a  right  to  say  whether  it  is  a 
subject  which  a  married  man,  living  in  the  town  of  Colton,  would 
be  likely  to  joke  about" 

The  trial  judge  evidently  thought  that  the  admission  was  not 
made  in  the  way  of  a  joke,  and  allowed  the  jury  to  see  what  his 
opinion  was.  We  think  his  remarks  were  objectionable  for  the 
reasons  above  stated.  In  an  indirect  way  he  informed  the  jury  that 
he  did  not  believe  defendant's  testimony  to  the  effect  that  what  ho 
said  to  the  Randalls  about  his  intercourse  with  complainant  was 
not  intended  seriously.  The  mistakes  above  referred  to  tended  to 
the  prejudice  of  the  defendant  on  the  trial,  and  prevented  him 
from  obtaining  the  uninfluenced  verdict  of  the  jury  on  the  ques- 
tions of  fact  in  the  casa 

One  question  sharply  contested  on  the  trial  was  as  to  the  age 
of  the  complainant  Defendant  called  Mary  Hayes,  a  school 
teacher,  with  whom  complainant  attended  school  in  1891.  The 
witness  testified  that  she  know  complainant,  and  a  record  in  her 
own  handwriting  of  complainant's  attendance  and  the  attendance 
of  the  other  pupils;  that  she  inquired  of  the  pupils  their  ages 
when  she  opened  school,  and  set  it  down  in  a  record.  She  testi- 
fied, in  substance,  that  pupils  gave  their  ages  when  they  came  to 
school,  and  she  took  their  ages,  and  set  them  down,  and  that  the 
record  produced  was  a  record  made  by  her  at  the  tima  The 
witnesses  afterwards  looked  at  the  record  and  was  unable  to  re- 
member what  the  xjomplainant  told  her  as  to  her  age,  independ- 
ently of  the  memorandum.  Defendant  then  offered  to  read  the 
memorandum  in  evidence,  but  the  court  excluded  it     This,  we 
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think,  was  error.  The  record  was  an  original  memorandum  kept 
by  the  witness,  required  to  be  kept  by  her ;  and  if,  on  looking  at 
it,  she  was  unable  to  remember  the  fact  of  the  age  of  complainant, 
the  memorandum  itself  was  competent  evidenca  NaL  Ulster 
County  Bank  v.  Madden,  114  N.  Y.  280;  23  St  Rep.  220.  The 
evidence  so  offered  was  important,  and  its  exclusion  may  have 
aSected  the  result  of  the  case. 

We  also  think  the  objections  to  the  following  questions  asked 
of  the  witness  Hawley  should  have  been  sustained:  *'Q.  What 
answer  did  you  make  to  the  defendant  when  he  asked  you  to  go 
down  there,  that  they  had  go  it  all  fixed  up?"  And,  *'At  the 
time  he  asked  you  to  go  down  there,  was  the  eirl  down  there  with 
Welch, — down  the  road?  "  The  witness  Hawley  had  not  testified 
that  defendant  asked  him  to  go  down  there,  but  that  defendant 
had  told  him  that  Willie  Welch  wanted  him  and  defendant  to  go 
down  thera  The  allowance  of  the  questions  by  the  court  which 
assumed  that  the  previous  evidence  of  the  witness  showed  a  re- 
quest on  the  part  of  defendant  to  Hawley  to  go  down  where  the 
complainant  was  at  the  time  of  the  alleged  abduction  to  prejudice 
ilefendant  before  the  jury. 

There  are  very  many  other  exceptions  taken  by  the  defendant 
to  the  ruling  on  the  trial  and  to  the  charge,  which  we  do  not  deem 
it  necessary  to  discuss. 

For  the  reasons  above  stated,  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

All  concur^ 


Maria  Ten  Eyck  et  ai,  Resp^ts,  v.  Catharine  A.  Whitbeck 

et  al,  App'lts. 

(Supreme  Court,  General  Term,  Third  Department,  FUed  December  S,  1895.) 

1.  Deed— PossKSSioN— Presumption  of  delivkry. 

The  execution  of  a  deed,  and  its  possession  by  the  grantee,  raise  the  pre- 
sumption that  it  was  delivered  on  the  day  of  its  acknowledgment. 

2.  Same. 

The  circumstsnces  relied  upon  to  overcome  the  presumption  of  delivery 
were  held  in  this  case,  not  to  have  been  sufficient  to  warrant  the  submisaioD 
of  that  question  to  the  jury. 

Appeal  from  a  judgment  on  a  verdict,  directed  in  favor  of 
plain  tiflfa 

C.  M,  Barlow  {Hale,  Bulkeley  &  Tennant^oi  counsel),  forapp'Its; 
W,  C.  McHarg  {J.  H.  Clute  and  K  Countryman,  of  counsel),  for 
resp'ts. 

Herrick,  J. — This  case  has  been  before  the  court  several  times 
(39  St  Rep.  634;  15  K  Y.  Supp.  418;  135  N.  Y.  40;  48  St  Rep. 
251;  69  Hun,  450.  52  St  Rep.  715),  and  most  of  the  legal  ques- 
tions have  been  eliminated.  On  both  occasions  when  it  was  be- 
fore the  general  term  of  this  department,  there  was  a  thorough  ex- 
nmination  of  the  facts.  The  additional  evidence  elicited  upon  the 
trial  now  under  review  does  not  seem  to  rae  to  change  in  any 
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essential  particular  the  facts  as  they., appeared  when  the  case  was 
hist  under  consideration  by  ua 

Upon  the  question  of  delivery,  in  addition  to  the  presumption 
of  delivery  which  arises  from  the  possession  of  the  instrument  by 
the  grantee,  there  is  positive  evidence  —  First,  of  the  delivery  of 
the  deeds  at  the  time  of  their  execution;  and  second,  of  their  hav- 
ing been  seen  in  the  actual  possesssion  of  the  grantee,  Mrs.  Ten 
Eyck,  several  years  after  their  execution,  and  before  their  record- 
ing. The  circumstances  relied  upon  to  overcome  the  presump- 
tion of  delivery  do  not  appear  to  ine  to  have  been  sufficient  to 
warrant  the  suomission  of  that  question  to  the  jury.  The  case  was 
tried  by  the  same  justice  who  examined  the  case  and  wrote  the 
opinion  when  it  was  first  before  this  court  upon  appeal  (39  St 
Rep.  634;  15  N".  Y".  Supp.  418);  and  his  discussion  of  the  evi- 
dence on  the  questions  of  delivery  and  undue  influence,  at  the 
conclusion  of  tlie  trial,  is  satisfactory,  and  affords  no  reason  for 
any  further  discussion  upon  those  subjects  by  this  court 

I  can  see  no  reason  for  arriving  at  any  different  conclusion  from 
that  arrived  at  by  us  when  the  case  was  last  before  this  court,  and 
any  doubts  expressed  at  that  time  as  to  the  propriety  of  submit- 
ting to  the  jury  any  question  as  to  the  delivery  of  the  deed  or 
deeds  have  been  removed. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs  and  disbursements. 


Rachel  Salzberg,  App'lt,  v.  Joseph  Mandelbaum,  Resp't 

[Supreme  Court,  General  Term,  First  Department,  Filed  October  18,  1896.) 

Attachment — Affidavits.  **  * 

An  afBdavit  is  sufficient  to  support  an  attachment,  where  it  alleges  that 
defendant  had  caused  a  pretended .  mortgage  of  his  property  to  be  re- 
corded with  intent  to  defraud  his  creditors,  and  the  only  proof  offered  of 
such  fraudulent  intent  was  the  affidavit  of  one  who  stated  that  certain  al- 
leged real  owners  of  the  property  had  admitted  that  the  mortgage  was 
fraudulent. 

Appeal  from  an  order  vacating  and  setting  aside  a  warrant  of 
attachment 

Adolph  Cohen^  for  app'It;  Ira  Leo  Bamberger,  for  resp't 

Per  Curiam.— rOrder  affirmed,  with  costs,  on  the  opinion  of 
the  court  at  special  term. 

The  opinion  of  Mr.  Justice  O'Brien  at  special  term  is  as 
follows : 

This  attachment  was  granted  upon  the  ground  that  the  defend- 
ant had  fraudulently  disposed  of  his  property,  and  it  is  assailed 
upon  this  motion  upon  the  ground  that  the  papers  are  insufficient 
After  a  statement  of  the  plaintiff's  cause  of  action,  the  affidavits 
recite,  in  effect,  that  the  defendant  conveyed  the  property  No.  232 
East  Ninety -Seventh  street  to  one  Joseph  Iloltzberg;  and  while 
we  have  the  conclusion  stated  that  this  was  fraudulently  done, 
St.  Rep.,  Vol.  LXX.        85 
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there  are  no  facts  to  support  it  In  addition,  it  is  stated  that  the 
defendant  now  holds  the  title  to  premises  No.  97  Perry  street,  and 
that  with  intent  to  defraud  his  creditors  he  disposed  of  his  equity 
in  the  premises  by  causing  a  pretended  mortgage  for  $7,000  in 
favor  of  one  Lieb  Kowalsky  to  be  recorded. 

The  evidence  oflfered  to  support  the  conclusion  that  such  mort- 
gage was  fraudulent  consists  of  the  afhdavit  of  a  person  who  states 
that  Simon  Rose  and  Abraham  Mandelbaum,  who  it  is  alleged, 
were  the  real  owners  of  the  property,  had  admitted  that  such 
mortgage  was  fraudulent.  Such  an  affidavit  is  insufficient,  for 
either  the  defendant  was  the  real  as  well  the  ostensible  owner  of 
the  Perry  street  property,  in  which  case  he  could  not  be  affected 
by  admissions  made  by  third  parties  who  are  not  his  agenis,  and 
who  hold  no  such  relations  to  him  as  to  make  their  admis- 
sions binding,  or  if  we  ttike  the  other  view,  that  the  persons  who 
admitted  that  the  mortgage  was  fraudulent  were  the  owners,  and 
the  defendant  was  only  the  ostensible  owner,  then  their  creditors, 
and  not  the  defendant's  were  defrauded  by  such  mortgage.  There 
are  other  objections  to  the  validity  of  this  attachment,  but  the  one 
suggested  as  to  the  insufficiency  of  the  papers  upon  which  the  at- 
taccment  was  granted  need  only  be  referred  to. 

The  motion  is  accordingly  granted  with  $10  costs. 


Stannards  Corners  Rural  Cemetery  Association,  PFff,  v. 
Charles  Brandes,  Def't 

(Supreme  Court,  Alleghany  Speciiil  Term,  Filed  October,  1895.) 

1.  Cemetery  association— Eminent  domain. 

Rurai  cemetery  associations,  whose  certificaAe  of  incorporation  or  by-laws 
do  not  exclude  any  person,  can  constitutionally  secure  the  oondemnalion 
of  lands  for  cemetery  purposes. 

2.  Same— Petition. 

The  failure  of  a  petition  by  a  cemetery  association  to  condemn  land  to 
alleg6  that  its  charter  or  by-laws  did  not  exclude  any  person  from  purchas- 
ing a  lot  on  equal  terms  with  others,  cannot  be  cured  by  amendment,  is 
the  averment  is  jurisdictional. 

Proceeding  to  condemn  land. 

Frank  Ohurch,  for  pl'ff ;  Oscar  Fuller,  for  deft 

Ward,  J. — The  Stannards  Corners  Rural  Cemetery  Association 
was  incorporated  under  chapter  133  of  the  Laws  of  1847,  and  the 
acts  amendatory  of  the  same,  providing  for  the  incorporation  of 
rural  cemetery  associations  to  acquire  title  to  lands  by  condemna- 
tion proceedings.  This  provision  was  held  to  be  unconstitutional 
by  the  court  of  appeals  in  Be  Deansville  Gemeteiy  Ass'n,  66  N.  Y. 
569,  for  the  reason  that,  under  the  statute  cited,  the  lands  to  be 
taken  were  not  for  public  use.     The  court  says  at  page  573: 

"It  is  difficult  to  see  what  interest  the  public  will  have  in  the 
lands  or  in  their  use.  No  right  on  the  part  of  the  public  to  bay 
lots  or  bury  their  dead  there  is  secured.  The  prices  at  which  the 
lots  are  to  bo  sold  are  to  be  fixed  by  private  agreement     The  cor- 
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poratioa  is  to  be  managed  by  trustees  elected  by  the  lot^  owners. 
The  lots,  or  the  rights  of  the  owners  therein,  are  to  descend  as  pri- 
vate property  of  the  heirs  of  these  owners,"  etc. 

Therefore,  the  relief  sought  upon  this  motion  could  not  be  ob- 
tained under  the  statutes  under  which  the  petitioner  was  incorpo- 
rated. It,  however,  claims  that  it  is  entitled  to  such  relief  under 
article  3  of  chapter  559  of  the  Laws  of  1895.  This  article  3  is  en- 
titled ^'Cemetery  Corporations,"  and  provides  for  the  incorporation 
of  cemetery  associations,  and  applies  to  all  such  associations  there- 
tofore created  for  cemetery  purposes  under  a  law  repealed  by  that 
chapter  or  thereafter  to  be  created,  except  family  cemeteries.  In 
the  schedule  of  laws  repealed  attached  to  chapter  559,  prior  laws 
creating  such  rural  cemetery  associations  are.  repeiUed,  so  tliat,  by 
force  of  chapter  559,  the  petitioner  is  embraced  within  its  provi- 
sions. 

By  section  45  of  the  last-mentioned  act  it  is  provided : 

"If  the  certificate  of  incorporation  or  by-laws  of  a  cemetery  cor- 
poration do  not  exclude  any  person  from  the  privilege  on  equal 
terms -with  other  persons  of  purchasing  a  lot  or  of  burial  in  its 
cemetery,  such  corporation  may,  from  time  to  time,  acquire  by 
condemnation,  exclusively  for  the  purposes  of  a  cemetery,  not 
more  than  two  hundred  acres  of  land  in  the  aggregate  forming  one 
continuous  tract,  wholly  or  partly  within  the  county  in  which  its 
certificate  of  incorporation  is  recorded,"  etc. 

By  section  49  of  the  act : 

■ 'The  corporation,  unless  its  certificate  of  incorporation  or  by- 
laws otherwise  provide,  shall,  subject  to  its  rules  and  regulations, 
sell  and  convey  to  any  person  the  use  of  the  lots  or  plats  de- 
signated on  the  map  tiled  in  the  office  of  the  corporation,  on  pay- 
ment," etc. 

These  provisions  would  seem  to  indicate  that  the  purpose  of 
chapter  559  of  the  Laws  of  1895  was  to  open  these  rural  ceme- 
teries to  all  persons  upon  equal  terms,  and  thus  make  their  use 
public  in  such  a  sense  as  would  permit  them  to  acquire  lands  by 
condemnation  proceedings,  and  I  think  that  the  purpose  of  the 
statute  has  been  accomplished,  and  the  objection  whicii  obtained 
in  66  N.  Y.,  supra,  has  been  avoided,  and  that  rural  cemetery  as- 
sociations, whose  certificate  of  incorporation  or  by-laws  do  not  ex- 
clude any  person,  can  constitutionally  secure  the  condemnation  of 
lands  for  cemetery  purposes. 

The  defendant,  upon, this  motion,  however,  objects  that  it  does 
not  appear  from  the  petition  that  the  certificate  of  incorporation 
of  the  petitioner  or  its  by-laws  "do  not  exclude  any  pprs<m  from 
the  privilege,  on  equal  terms  with  other  persons,  of  purchasing  a 
lot  or  of  burial  in  its  cemetery."  This  objection  is  well  taken,  and 
is  fatal  to  the  motion.  It  was  suggested  upon  the  argument  by 
the  counsel  for  the  petitioner  that,  if  the  court  deemed  the  petition 
defective  in  this  or  other  respects,  it  migiit  permit  an  amendment 
of  the  moving  papers.  The  allegation  omitte<l  being  jurisdictional, 
it  cannot  be  well  cured  by  an  amendment,  and  the  safer  practice 
would  he  to  move  de  novo  if  this  objection  can  he  avoided.  The^ 
motion,  must  be  denied,  wiih  $10  costs,  with  leave,  however,  to  the 
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petitioner  to  renew  the  motion'  upon  such  papers,   in   addition  to 
the  ones  used  upon  this  motion,  as  it  may  be  advised. 
Motion  denied,  with  $10  costs,  with  leave  to  renew. 


Isaac  H.  Terrell,  PrflE,  v.  William  L.  Strong,  as  Mayor,  d 

aL,  Defts. 

(Supreme  Court,  New  York  Special  Term,  Filed  August,  1895.) 

1,  Municipal  corporations— Contracts— Fraud  of  comhissionbrs. 

The  mere  fact  that  a  contract  is  awarded  to  the  one  who  is  not  the  low- 
est bidder,  is  not  sufficient  to  establish  fraud. 

3.  Same— iMPROi'faR  iNPiiUENCE. 
The  evidence,  in  this  case,  was  held  not  to  be  sufficient  to  show  that  the 

award  of  the  contract  to  a  person  who  is  not  the  lowest  bidder  was  the  re- 
sult of  improper  influence. 

8.  Same— Notice  to  mayor. 
''^.  Tlie  validity  of  an  award  of  a  contract  by  aqueduct  commissioners  is  not 

f  affected  by  the  fact  that  the  mayor  was  not  notified  of  the  meeting  at 

which  the  award  was  made. 

4.  Same— Discretion. 

\  The  aqueduct  commissioners  have  power  to  reject  any  or  all  bids,  and 

t  their  discretion  will  be  controlled  by  the  courts  only  when   necessary  to 

I  prevent  fraud,  or  whenever  it  is  shown  that  those  in  whom  the  discretion  is 

E  vested  are  prepared,  illegally  or  corruptly,  to  trample  upon  rights  or  sacri- 

fice interests  intrusted  to  their  care. 

4  Action  to  set  aside  a  contract  made  by  the  aqueduct  commis- 

•  sioners. 

Browne  <t  Sheehan  {Edward  Browne  and  William   F%  Sheehan^ 

of  counsel),  for  |)rff ;  Francis  M.  Scott  {WiUiam  M.    lurner  Siui 

Terence  Farley^  of  counsel),  for  deft. 

O'Brien,  J. — Plaintiff,  a  taxpayer,  brings  this  action  to  obtain 
a  judgment  preventing  waste  and  injury  to  the  city  funda  It  ap- 
pears that  the  aqueduct  commissioners  advertised  for  sealed  bids 
or  proposals  for  the  construction  and  building  of  a  reservoir  at 
Jerome  Park  ;  that  among  a  number  of  other  bids  received  were 
those  of  John  O'Brien  for  $5,297,370.  and  John  B.  McDonald  for 
$5,472,080  ;  that  O^Brieirs  bid  is  $174,710  less  than  McDonald's, 
and  was  the  lowest  l)i(l  made  for  the  work.  The  estimate  of  the 
chief  engineer  was  $5,882,690.  It  is  alleged  that  the  commission- 
ers not  only  arbitrarily  nnd  wrongfully  refused  to  award  the  con- 
tract to  O'Brien,  but  wrongfully  awarded  it  to  McDonald,  and 
that  their  action  was  influenced  by  unlawful  means,  and  against 
the  interests  of  the  city  ;  that  such  award  was  fraudulently  made 
for  the  benefit  of  a  favored  bidder;  that  the  giving  of  $174,710 
more  than  they  could  procure  the  work  to  be  done  for  is  a  waste 
of  public  funds.  If  these  cliarges  were  sustained,  then  undoubt- 
edly the  court  would  enjoin  the  making  of  the  contract  with  Mc- 
Donald. I  have  looked  in  vain  for  any  evidence  to  sustain  the 
charges  that  the  commissioners  acted  **  fraudulently,'*  or  were  in 
fluenced  by  "  unlawful  means,"  nor  do  I  think  that  plaintiff  sen- 
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ously  contends  that  there  are  any  facts  upon  which  such  conclu- 
sions can  be  supported. 

Without  spending  time  on  these,  we  find  that  the  greatest  stress 
13  laid  upon  the  claim  of  favoritism  for  McDonald,  and  prejudice 
against  O'Brien.  Apart  from  that  fact  the  contract  was  awarded 
him,  there  is  no  evidence  of  partiality  or  favoritism  toward  Mc- 
Donald. The  charge  of  prejudice,  which,  it  is  said,  one  of  the 
commissioners  had  against  0'  Brien,  is  supported  by  the  latter  s 
statement  that  third  persons  told  him  that  one  of  the  commission- 
ers had  expressed  a  prejudice.  These  persons  deny  that  tliey  hud 
nia.le  such  statements  lo  0  Brien,  and  we  have  the  affidavit  of  the 
commissioner  accused,  which  asserrs  that  he  never  made  such 
statements  and  never  entertained  such  prejudice.  It  is  to  be  noted 
that  snch  commissioner  did  not  yc^e  to  award  the  contract  to  Mc- 
Donald, and  did  not  succeed  in  getting  his  associates  to  vote  with 
him  in  favor  of  the  contractor  whom  he  regarded  as  the  best. 
Even  if  he  entertained  sucii  prejudice,  it  is  quite  evident  that  this 
commissioner  had  no  such  controlling  influence  over  his  associ- 
ates as  to  prevent  their  asserting  their  individual  wills  and  judg- 
ments. These  men,  for  character  and  ability,  have  been  selected 
to  conduct  a  great  public  work,  and  it  would  be  a  serious  reflec- 
tion on  the  independence  and  comfietency  of  the  entire  commis- 
sion, and  justly  subject  them  to  removal,  if  it  could  be  shown 
that  they  permitted  themselves  to  be  improperly  swayed  and  con- 
trolled by  one  of  their  number.  That  they  were  not  so  influenced 
is  clearly  apparent  from  the  fact,  already  stated,  that  the  commis- 
sioner whom  it  is  suggested  had  such  influence  stood  alone  on  the 
final  vote  making  the  award  to  McDonald 

The  absence  of  the  mayor,  and  the  failure  to  properly  notify 
him  of  the  meeting  at  which  the  award  was  made,  is  claimed  to 
be  fated  to  the  award.  The  by-laws  of  the  aqueduct  commission 
provide  that  the  regular  meetings  shall  take  place  on  Wednes- 
days, and  that  no  other  notice  of  the  meeting  shall  be  required. 
It  appears,  moreover,  that  the  mayor,  from  the  beginning  of  the 
year,  did  not  attend  any  of  the  meetings  of  the  commission,  nor 
was  his  presence  necessary  for  the  transaction  of  business,  for  at 
common  law  and  by  the  Revised  Statutes  (2  Rev.  St.  p.  555,  § 
27,  as  amended  by  Laws  1874,  chap.  321)  the  rule  is  the  same  as 
is  provided  by  section  46  of  the  consolidation  act,  "  that  a  major- 
ity of  the  members  of  a  board  *  *  *  shall  constitute  a  quorum 
to  fully  perform  and  discharge  any  act  or  duty,  *  *  *  with 
the  same  legal  effect  or  if  every  member  of  any  such  board  had 
been  present"  Here  a  notice  of  the  meeting  was  sent  to  the 
mayor^s  office  during  his  absence  from  the  city.  As  shown,  even 
if  no  notice  was  sent  at  all,  this  would  not  invalidate  the  action 
taken  by  the  other  commissioners  at  a  meeting  regularly  held  and 
at  whicn  a  quorum  was  present 

This  brings  us  to  the  real  and  only  serious  question  based  on  the 
contention  that  the  award  as  made  is  a  waste  of  public  funds.  At 
first  blush  it  would  seem  as  though  the  court  sh:>uld  require  some 
satisfactory  explanation  before  it  would  sanction  a  transaction  in 
which  $175,000  of  public  funds  was  seemingly  unnecessarily  ex- 
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pended  for  a  publi'*.  work.  The  extent  to  wiiich  the  court  can  go 
interfering  with  these  commissi  one  i-s  must  depend  upon  the  sttit- 
utes  creating  them,  construed  in  the  light  of  controlling  decisions. 
By  Laws  1883,  chap.  490,  §  28,  it  is  provided  that,  after  the  bids 
or  proposals  shall  have  been  o[)ened,  the  commissioners  may 
"  select  the  bid  or  proposal  the  acceptance  of  which  will,  in  their 
judgment,  best  secure  the  efficient  performance  of  the  work,  or 
they  may  reject  any  or  all  such  bida**     And  section  80 reads: 

*'  No  contract  shall  take  eflfect  until  the  commissioners,  or  a 
majority  of  them,  shall  certify  thereon  in  writing  that  its  accept- 
ance will,  in  their  judgment,  best  secure  the  public  interest  and 
the  efficient  performance  of  the  work  therein  mentioned." 

Here  the  statute  does  not  require  the  commissioners  to  award 
the  contract  to  the  lowest  bid(ier,  and  those  who  voted  in  award- 
ing the  contract  swear  that  the  acceptance  of  McDonald's  bid  will, 
in  their  judgment,  "  best  secure  the  public  interest  and  efficient 
performance  of  the  work."  This  aqueduct  act  has  been  construed 
in  at  least  two  cases  in  this  court.  In  the  case  of  Ehling  v.  Com- 
missioners, where,  singularly  enough,  the  plaintiff  there  sought  on 
much  the  same  grounds  as  are  here  presented,  to  prevent  the 
award  of  a  contract  to  O'Brien  &  Clark  on  the  grounds  that  their 
bid  was  not  the  lowest  and  that  they  were  favored  contractors. 
Mr.  Justice  Barrett,  in  denying  the  motion  for  a  preliminary  in- 
junction, among  things  said  : 

**  The  law  pernjits  the  commissioners  to  reject  all  the  bids  wliicb 
may  be  presented  to  them.  It  also  permits  tiiem  to  accept  what- 
ever bid  they  think  will  produce  the  greatest  efficiency  in  the 
performance  of  the  work.  That  is  tht5  legislative  policy  upon 
which  this  particular  work  is  being  constructed.  We  have  not 
power,  sitting  as  a  court  of  equity,  to  limit  the  range  of  selection 
on  the  part  of  these  commissioners.  *  *  *  The  difficulty 
here,  as  I  said  before,  is  that  the  legislature  has  given  a  wide  dis- 
cretion to  these  commissionera  The  usual  policy  of  the  law  has 
been  abandoned,  namely,  that  the  work  should  be  given  to  the 
lowest  bidder.  If  the  commissioners  think  that  the  giving  of  the 
work  to  one  who  is  not  the  lowest  bidder  will  insure  efficiency, 
they  have  the  power  to  give  it  to  him." 

And,  in  speaking  of  what  should  appear  to  justify  the  courts 
interference,  he  continues: 

"  That  the  work  was  given  to  one  who  is  not  the  lowest  bidder, 
fraudulently,  or  upon  some  corrupt  understanding." 

Thi-s.  and  other  cases  that  might  be  cited,  show  that  a  court  of 
equioV  has  no  right  to  hiterfere  with  and  control  the  exercise  of  the 
discretionary  power  vested  in  a  public  body  such  as  the  aqueduct 
commission.  Undoubtedly,  it  will  interfere,  when  necessary,  to 
prevent  fraud,  injustice,  or  the  violation  of  a  trust,  and  whenever 
it  is  shown  that  those  in  whom  the  discretion  is  vested  are  pre- 
pared, illegally  or  corruptly,  to  trample  upon  rights  n:  sacrifice 
interests  intrusted  to  their  care,  then  the  courts  will  interfere  to 
prevent  the  consummation  of  a  fraud.  The  law  presumes  honesty 
rather  than  fraud,  and  it  will  not,  in  the  absence  pf  proof,  conclude 
that  a  discretion  vested  in  a  public  body  is  being  fraudulently  ex- 
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ercised.  Here  we  have  charges  of  illegality  and  fraud,  but  these 
are  mere  conclusions  unsupported  by  a  single  fact  other  than  the 
one  that  there  is  a  lower  bidder  than  the  one  to  whom  the  con- 
tract is  to  be  awarded.  If  this  were  enough,  then  the  law  which 
expressly  permits  the  commissioners  to  select  any  bidder,  whether 
the  lowest  or  not,  would  be  nullified. 

I  have  been  referred  to  many  cases  by  plaintiff's  counsel,  among 
them  Winkler  v.  Summers,  61  Hun,  636.  That  arose  under  the 
charter  of  Buffalo.  It  gave  the  common  council  power  to  pur- 
chase lands  for  school  and  other  purposea  The  common  council, 
after  examining  various  proffered  sites,  selected  one  which  the 
owner  offered  to  sell  for  $11,000,  and  at  wliich  sum  the  council 
directed  the  controller  to  nurchase.  Upon  an  application  for  an 
injunction  to  restrain  the  sale,  it  was  shown  that  the  property  was 
not  worth  more  than  $8,000,  and  that  no  effort  to  obtain  the 
property  at  its  real  value  was  made.  Injunctive  relief  was  there- 
in awarded  on  the  ground  that  it  involved  "  an  appropriation  of  a 
large  sum  of  money  belonging  to  the  public,  for  wliich  no  equiva- 
lent was  to  be  received  by  the  city."  The  distinction  between 
that  case  and  the  one  at  bar  is  apparent  Here  the  bid  of  Mc- 
Donald was  less  than  the  engineer's  estimate,  and,  whether  his 
or  O'Brien's  bid  be  selected,  it  can  hardly  be  claimed  at  this  time 
that  the  city  will  not  receive  an  equi»valent  It  is  impossible,  now, 
to  determine  whether  the  engineer  of  the  commission  or  the  con- 
tractors are  right  in  their  estimates,  and  this  is  made  clear  when 
we  recall  that  the  bids  made  bv  the  various  contractoi*s  for  this 
work  vary  from  a  little  over  $5,000,000  to  over  $13,000,000. 
The  legislature  left  the  determination  of  the  persons  who  should 
do  the  work  and  the  price  they  should  receive  to  the  judgment 
and  discretion  of  the  commissioner,  and  it  has  never  been  held, 
even  though  thev  erred  or  were  mistaken,  that  a  court  could  sub- 
stitute its  own  for  the  judgment  and  discretion  of  the  commis- 
sioners. 

liiave  attempted  already  to  point  out  what  are  the  limitations 
to  the  general  rule  that  a  court  of  equity  "has  no  right  to  interfere 
with  and  control  the  exercise  of  discretionary  power  vested  in  a 

Sublic  body.  But  I  might  well  have  rested  my  conclusion  upo;i 
udge  Barrett's  reasoning  in  the  case  cited,  and  the  well-con- 
sidered case  in  the  general  term,  Second  department,  recently  de- 
cided, of  Adamson  v.  Nassau  E.  Railroad  Co,,  89  Hun,  261,  270; 
67  St.  Rep.  554  There  the  common  council  of  Brooklyn 
awarded  a  franchise  for  a  street  railway  to  the  defendant,  though 
they  had  a  higher  offer  from  another  company  of  many  thousands 
of  dollars  for  the  same  franchise.  In  reversing  the  injunction 
order  the  court,  among  gther  things,  said : 

'*It  would  be  a  very  narrow  view  of  the  powers  and  duties  of 
municipal  officers  that  would  confine  their  exercise  to  the  ag- 
grandizement of  the  local  treasury.  Financial  considerations  are 
not  alone  to  control  in  granting  permission  to  prosecute  the 
varioas  enterprises  conducted  by  individuals  and  private  corpora- 
tions witiiin  the  municipality." 

And,  in  speaking  of  the  statutes  which  gave  a  right  of  action  in 
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favor  of  taxpayers,  reference  is  made  to  the  case  of  TalcoU  v.  CUy 
of  Buffalo,  125  N.  Y.  286  ;  34   St  Rep.  871,  wherein  it  was  said: 

**The  terms  'waste'  and  'injury,*  used  in  this  statute,  compre- 
hend only  illegal,  wrongful,  or  dishonest  official  acts,  and  were  not 
intended  to  subject  the  official  action  of  boards,  officers,  or 
municipal  bodies  acting  within  the  limits  of  their  jurisdiction  and 
discretion,  but  which  some  tiixpayer  might  conceive  to  be  unwise, 
improvident,  or  based  on  errors  of  judgment,  to  the  supervision 
of  the  judicial  tribunals.  It  is  beheved  that  no  action  was  ever 
maintained  under  this  statute  with  the  sanction  of  this  court  with- 
out some  proof  or  allegation  that  the  official  act  or  proceeding 
complained  of  was  without  power  or  was  tainted  by  corruption  or 
fraud." 

I  deem  it  unnecessary  to  quote  further  from  that  case  or  to 
multiply  authorities,  as  it  seems  reasonably  frde  from  doubt,  upon 
the  facts  here  appearing,  that  the  court  would  not  be  justifiea  in 
interfering  with  the  commissioners. 

Motion  for  an  injunction  is  accordingly  denied. 


John  M.  Canda  et  al,  Resp'ts,  v,  John  Casey,  App'lt 

{New  York  Common  Pleas,  General  Term,  Filed  November  4,  1895 ) 

•■  ♦ 

Principal  and  agent— Ratification. 

The  delivery  of  goods  under  an  oral  contract  of  sale,  made  by  the  Ten- 
.     dor's  agent,  is  a  ratification  of  such  sale,  though  the  agent  had  authority 
to  make  a  written  contract  only  and  the  delivery  was  made  on  the  agents 
assurance  that  the  vendee  would  sign:  a  written  contract. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

E,  IL  Iknn,  for  app'lt;  J,   Woolsey  Shepard,  for  resp'ta  • 

BiscHOFF,  J. — The  complaint  was  upon  upon  a  quantum  valAai 
for  certain  building  material,  consisting  of  brick,  lime,  and  cement, 
which  was  alleged  to  have  been  sold  and  delivered  to  the  defend- 
ant :  and  the  answer  denied  both  the  quantity  and  value  of  such 
material.  For  a  further  defense  it  was  asserted  that  the  delivery 
made  was  in  the  furtherance  of  an  express  contract,  which  fixed 
the  prices  and  terms  of  payment,  and  whereby  the  plaintiffs  un- 
dertook to  supply  and  sell,  and  the  defendant  assumed  to  receive 
and  purchase,  all  the  brick,  lime,  and  cement  necessary  for  the 
construction  of  certain  houses  on  West  Eighty-Eighth  street,  in 
the  city  of  New  York;  and  that  the  plaintiffs  had  failed  to  com- 
plete their  performance  of  such  contract.  By  way  of  counterclaim, 
also,  the  defendant  demanded  damages  which  he  alleged  had  re- 
sulted to  him  from  the  plaintiffs'  aforesaid  breach  of  contract  The 
j  referee  found  that  no  such  express  contract  was  entered  into,  and 

\  dismissed  the  counterclaim,  besides  awarding  the  plaintiffs  a  re- 

I  covery  in  the  full  amount  of  their  claim.     Such  disposition  of  the 

cause  appears  from  the  referee's  decision  to  have  resulted  from  the 
I  absence  of  the  authority  of  the  plaintiffs'  agent  to  make  the  con- 

tract contended  for  by  the  defendant.     It  was  contended  upon  the 
\  trial  that  one  R  A.  Matthews  was  the  plaintiffs'  salesman,  and 
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that  he  conducted  the  negotiations  with  the  defendant  for  the  sup- 
ply of  such  building  material*  Matthews,  as  a  witness  for  the 
plaintiffs,  testified  that,  acting  for  his  employers,  he  offered  to  sup- 
ply the  defendant  with  brick,  lime,  and  cement  at  specified 
prices,  provided  the  latter  would  agree  to  take  all  such  material  as 
woul(J  be  required  in  the  construction  of  the  houses  alluded  ta 
from  the  plaintiffs;  that  the  defendant  promised  to  consider  the 
proposition,  and  did  not  at  once  accede  to  it ;  that  on  August  22, 
1892,  the  witness  called  upon  the  defendant  to  inquire  with  regard 
to  the  latter*s  acceptance,,  and  at  that  time  informed  him  that  the 
plaintiffs  would  only  make  the  contract  provided  the  defendant 
would  accept  it  in  writing,  to  that'  end  handing  the  defendant 
counterparts  of  a  proposed  written  contract, — the  one  containing 
the  plaintiffs*  proposition  having  been  signed  by  the  witness  in  the 
plaintiffs*  behalf,  the  other,  containing  the  acceptance,  to  be 
signed  and  returned  by  the  defendant;  that  the  defendant,  some 
days  later,  refused  to  make  any  but  an  oral  contract;  that  upon 
the  witness'  assurances  to  the  plaintiffs  that  the  defendant  would 
sign  the  acceptance  they  assented  to  the  subsequent  delivery  of 
material  to  the  defendant,  and  that  the  defendant  persisted  in  his 
refusal  to  sign  the  acceptance.  From  the  testimony  of  John  P. 
Kane,  one  of  the  plaintiffs,  it  appeared  that  on  September  21st 
they  finally  demanded  such  written  acceptance  of  the  defendant, 
and,  upon  the  latter's  refusal,  discontinued  delivery  of  the  mater- 
ial. Ihe  express  contract  pleaded  by  him  was  predicated  by  tiie 
defendant  of  the  submission  of  the  proposed  written  contract,  his 
refusal  to  accept  such  contract  in  writing,  and  the  subsequent  de- 
livery and  acceptance  of  material ;  and  the  damages  were  claimed 
to  have  resulted  from  the  purchase  of  brick  at  advanced  marka 
prices  after  the  plaintiffs  had  refused  to  continue  their  supplyt 
The  contract  in  question  involved  the  sale  of  material  exceeding 
$50  in  value. 

As  a  rule,  an  agent  employed  to  sell  has  implied  or  apparent  au- 
thority to  conclude  his  principal  by  contract  within  the  scope  of 
his  emplovment  Haydock  v.  Stow,  40  N.  Y.  368,  369;  Stim  v. 
Hoffman  House  Co,,  8  Misc.  Rep.  246,  249  ;  59  St  Rep.  229.  Here, 
however,  before  any  oral  contract  witli  the  agent  was  concluded 
and  had  become  operative  by  performance  in  part  (3  Rev.  St. 
[Banks  <k  Bros.*  7th  ed.]  p.  2328,  §  3 ;  Jaclcson  v.  Tupper,  101  N. 
1 .  515),  the  defendant  had  express  notice  that  Matthews*  author- 
ity, in  the  instance,  at  least,  of  a  contract  with  the  former,  was  re- 
stricted to  the  making  of  a  oontract  upon  the  defendant's  accept- 
ance in  writing.  Such  notice  precluded  the  defendant  from  as- 
serting a  contract  with  the  plaintiffs,  made  through  the  instru- 
mentality of  their  agent,  and  with  reliance  upon  the  latter's  other, 
wise  implied  or  apparent  authority.  Frankfurter  v.  Insurance  Co, 
10  Misc.  Rej).  167,  160 ;  62  St  Rep.  521.  Obviously,  an  agent 
cannot,  upon  any  proper  theory  of  a  waiver  of  his  principal's  in- 
structions, arrogate  to  himself  authority  not  conferred.  But,  while 
we  concur  in  the  view  of  the  referee  that  Matthews  was  witliout 
aathority  to  make  an  oral  contract  for  the  plaintiffs,  the  facts  pre- 
St.  Rep.,  Vol.  LXX.        86 


Digitized  by 


Google 


682  New  York  State  Reporter,  Vol.  70.     [N.Y.C.P. 

seated  a  ratification  by  tiie  latter  o|  Matthews'  iisseiit  to  such  a 
c<:>ntract  Notice  to  Matthews  of  the  defeodant's  refusal  to  enter 
into  a  written  contract  was  in  the  course  of  the  former  employ- 
ment, and  therefore  imputable  to  the  plaintiffs  (1  Am.  &  JSng. 
Enc.  Law,  419,  etc.;  note  to  Trentor  v.  Pothen  [Minn.]  24  Am.  St 
Rep.  228,  [49  N.  W.  129]) ;  and  the  delivery  of  material,  with 
knowledge  of  the  facts  and  circumstances  {Craighead  v.  Peiason^ 
72  N.  Y.  279  [  Bitch  v.  Smith,  82  N.  Y.  627)  on  the  plaintiffs'  pa"it, 
served  to*  indicate  their  intention  to  accede  to  the  defendant s  pro- 
position that  the  contract  should  be  an  oral  one.  As  already  stated, 
delivery  and  acceptance  it\  part  dispenses  with  the  need  of 
a  note  or  memorandum  in  writing  to  render  the  oral  con- 
tract binding.  Jackson  v.  l\ipper,  supra.  It  may  be  that  the 
plaintiffs  were  deceived  by  Matthews,  and  that  they  were  in- 
duced, as  appeared  from  Kane's  testimony,  to  deliver  the  ma- 
terial sued  for  without  first  having  secured  the  defendants 
written  acceptance  of  their  proposition  by  their  salesman's  rep- 
resentations that  the  defendant  had  promised  to  and  would 
so  accept;  but  even  so,  it  did  not  appear  that  the  defendant, 
at  the  time  of  the  delivery,  knew  of  the  misconduct  of  the 
plaintiffs'  agent  and  employe  in  the  respect  alluded  to,  or  that 
he  at  any  time  connived  at  it  Such  salesman's  misconduct  to- 
wards his  employers  cannot,  therefore,  be  visited  upon  the  de- 
fendant who,  with  reliance  upon  the  plaintiffs'  apparent  assent  to 
supply  him*  with  material  without  ijisisting  upon  a  written  accept- 
ance of  their  proposition,  may  have  abstained  from  seeking  such 
supply  elsewhere  before  the  market  value  of  such  material  had 
advanced.  Brigge  v.  Jones,  8  Misc,  Rep.  261,  263  ;  59  St.  Rep. 
393.  The  contract  established  by  the  defendant  being  a  divisi- 
ble one,  tlie  plaintiffs  were  entitled  to  recover  for  their  part  per- 
formance. Tipton  V.  Fdtner,  20  N.  Y.  423 ;  Dowley  v.  Schiffer,  36 
St  Rep.  869;  but  it  was  error  to  dismiss  the  counterclaim,  the 
breach  appearing  from  the  conceded  facts. 

Judgment  reversed,  reference  discharged,  and  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event, 

BooKSTAVER,  J.,  concurs. 

Pryor,  J. — My  conviction  is  that  the  case  was  well  determinpd 
by  the  learned  referee,  and  I  am  for  affirming  the  judgment 


Maud  A.  Griswold.  App'lt,  v,  Meta  J.  B.  Caldwell,  Indi- 
vidual and  as  Trustee,  etc.,  Resp't. 

il^ew  York  Common  Pleas,  General  Term,  Filed  November  ^,  1895.) 

1.  Parties — Substitution. 

Sections  453  and  453  of  the  Code  have  reference  to  persons  who  are  nec- 
essary parties  from  the  beginning  of  the  action. 

2.  Same. 

A  substituted  trustee,  who  succeeds  to  the  right  and  interest  of  the  for- 
mer trustee,  can  be  brought  in  as  party  only  under  sections  756-760,  which 
provides  for  brinj^ng  in  as  a  party  one  on  whom  the  right  and  interest  of 
the  original  party  iuis  devolved. 
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Appeal  from  an  order,  granting  the  motion  of  the  substituted 

trustee  to  be  brought  in  as  a  party  defendant. 

C.  K  BoveCj  Jr,y  for  app'lt ;  Benjamin  K  Cardozo^  for  resp't 

BiscHOFF,  J.  — The  action  is  for  the*  foreclosure  of  a  mortgage 
on  real  property,  and  at  the  time  of  its  inception  the  equity  of 
redemption  was  in  Meta  J.  B.  Caldwell,  as  trustee  under  the  will 
of  Stacy  Pitcher,  deceased.  Mrs.  Caldwell  was  made  a  party  de- 
fendant as  such  trustee,  and  was  named  as  such  in  the  summons, 
complaint,  ^and  notice  of  pendency  of  the  acticm  which  was  filed. 
After  having  defaulted  in  pl^ding  in  this  action,  and  in  proceed- 
ings instituted  in  the  supreme  couit  for  her  removal  as  such  trus- 
tee, she  resigned  her  trust,  and  conveyed  the  mortgaged  property 
to  Franklin  Bjen,  as  trustee  appointed  in  her  place  and  stead.  Be- 
fore the  time  of  the  defendants  to  piead  had  expired  the  new  trus- 
tee applied  to  be  made  a  party  to  this  action,  claiming  a  right  to 
that  effect  under  sections  452  and  453  of  the  Code  of  Civil  Pro- 
cedure. In  support  of  his  application  he  asserted  by  affidavit 
that  under  the  will  of  Stacy  Pitcher  the  trustee  was  empowered, 
under  certain  conditions,  to  sell,  but  not  to  mortgage,  the  land 
embraced  within  the  trust ;  that  Mrs.  Caldwell  had  united  with 
the  plaintiff  to  evade  the  limitations  of  the  will,  and  to  mortgage 
and  incumber  the  property,  in  contravention  of  the  trust ;  that  for 
a  nominal  consideration,  and  in  form  only,  she  had  conveyed  the 
property  to  one  CI  lurch  ;  that  Church  had  then  mortgaged  it  to 
one  Rust :  that  Rust  had  thereupon  assigned  the  mortgage,  with- 
out consideration,  to  the  plaintiff;  that  Church  had  then  recon- 
veyed  the  property,  without  consideration,  to  Mrs.  Caldwell,  as 
trustee ;  that  the  moneys  secured  by  the  mortgage  were  in  fact 
loaned,  not  by  Rust,  but  by  the  plaintiff,  and  were  in  fact  received 
not  by  Church,  but  by  Mrs.  Caldwell ;  that  the  full  sum  as  stated 
was  at  no  time  advanced  upon  tne  mortgage,  and  that  the  plaintiff 
was  at  all  times  cognizant  of  the  purpose  and  design  of  the  trus- 
tee. The  notice  of  motion  also  prayed  "  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  jurit/'  and  the  order  which 
was  made  and  entered  against  the  plaintiffs  objection,  directed 
that  the  substituted  trustee  should  **  be  brought  in  "  as  and  made 
a  party  defendant  to  the  action  ;  that  the  summons,  complaint, 
and  the  notice  of  the  pendency  of  the  action  be  amended  accojd- 
ingly  ;  and  that  such  amendment  be  without  prejudice  to  the 
rights  of  the  parties  and  the  proceedings  already  had,  except  that 
the  right  of  the  new  defendant  to  service  of  the  summons  and 
complaint  upon  him,  and  to  defend  the  action,  should  in  do  sense 
be  held  impaired.  From  the  order  th6  plaintiff  has  taken  this 
appeal. 

'  It  was  urged  in  the  plaintiffs  behalf  that  the  application  of  the 
substituted  trustee  should  not  be  granted  l^ecause  of  the  former 
trustee's  retention  of  the  avails  of  the  mortgage.  The  tenability 
of  this  pleji  is  at  least  questionable.  WetTuore  v.  Porter,  92  N.  Y. 
7(^.  Ilent'e,  the  proposed  defense  to  the  mortgage  was  not,  upon 
the  motion,  to  be  disposed  of  upon  its  merits.  Johnston  v.  Dono- 
van, 106  N.  Y.  269-271 ;  8  St  Rep.  676.   We  are,  however,  of  the 
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opir^ion  that  the  order  was  erroneous  in  that  it  directed  the  new- 
trustee  to  be  added  as  a  party  defendant,  and  not  substituted  in 
the  place  and  stead  of  the  former  trustee  and  defendant.  Had  tiie 
latter  course  been  pursued  no  amendment  of  the  notice  of  the 
pendency  of  the  action  wduld  have  been  requisite  (Code  Civ.  Proc. 
§§  1670,  1632),  as  the  substituted  defendant  would  have  taken  the 

Slace  of  the  former  defendant  cum  onere.  Hegevnsch  v.  Silver^  140 
[.  Y.  4U;  55  St.  Rep.  808.  Nor  would  the  substituted  defendant 
be  entitled  to  service  upon  himself  of  the  summons  and  complaint, 
or  to  defend  the  action,  notwitstanding  the  default  in-pleading  of 
bis  predecessor  in  interest,  as  a  mrrtter  of  right  If  the  default 
was  in  furtherance  of  the  alleged  scheme  to  incumber  and  sell  the 
property,  the  substituted  trustee's  right  to  relief  would  seem  to  be 
enforceable  only  by  an  appropriate  action. 

The  facts  do  not  present  a  case  within  the  purview  of  sections 
452  and  453  of  the  Code  of  Civil  Procedure.  Those  sections  pro- 
vide for  the  bringing  in  of  a  new  party  by  amendment  or  supple- 
mental summons  and  complaint  whenever  it  appears  that  a  com- 
plete determination  of  the  controversy  cannot  be  had  without  his 
piesencjo,  or  the  proposed  new  party  has  an  interest  in  the  subject 
of  the  action,  or  in  real  property,  the  title  to  which  may  be  in  any 
manner  affected  by  the  judgment;  but  they  comprehend  only 
such  cases  wherein  it  appears  that  the  interest  of  the  proposed  new 
party  in  the  controversy,  or  the  subject  of  the  action,  or  the  real 
prof>erty,  the  title  to  which  may  be  affected  by  the  judgment,  was 
held  by  him  at  the  inception  of  the  action,  and  was  not  then  ex- 
clusively represented  by  one  who  was  made  a  party.  In  other 
words,  those  sections  have  reference  to  persons  who  were  neces- 
sary or  proper  parties  from  the  beginning  of  the  action.  Osier- 
hondt  V.  Board  of  Supei-visors,  98  N.  Y.  239;  Pom.  Rem.  &  Rem. 
Rights,  §§  415,  422.  And  such  were  the  persons  brought  in  as 
parties  in  the  cases  cited  by  the  respondent's  counsel.  Johnston 
V.  Donovan,  106  N.  Y.  26*9;  8  St.  Rep.  676;  Rosenberg  v.  Sah- 
moyi,  144  N.  Y.  92;  63  St  Rep.  62. 

Tlie  case  presented  is,  moreover,  one  of  a  devolution  of  intere.4 
during  the  pendency  of  the  action,  and  sections  452  and  453  of 
the  Code  would  have  no  application.  The  scheme  of  the  Code 
comprehends  distinct  provisions  for  bringing  in  additional  parties, 
or^^ubstituting  parties — the  one  embraced  within  sections  452  and 
458,  which  ap|)ly  only  to  cases  in  which  at  the  beginning  of  the 
action  parties  sought  to  be  brought  in  were  either  necessary  or 
proper  parties;  the  other  embraced  within  sections  755-760, 
which  apply  to  the  bringing  in  of  parties,  either  by  substitution 
or  addition,  upon  who  has  devolved  during  the  pendency  of  the 
action  the  rights  and  interests  of  a  party  or  parties  already  joined 
in  the  action.  The  former  may  have  given  them  all  the  rights  of 
original  parties,  including  that  of  original  pleading;  but  the  latter 
take  up  the  action  and  become  parties  at  the  point  upon  which  the 
interest  devolved  upon  them,  and  from  that  point  continue  the 
action,  except  as  to  supplemental  matters,  with  the  same  burdens 
and  in  the  place  and  stead  of  their  predecessors  in  interest  And 
indeed  it  is  proper,  for  the  due  administration  of  justice,  that  such 
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should  be  the  case,  otherwise  the  delay  of  judicial  proceedings 
would  be  incalculable.  In  the  case  at  bar  the  substituted  trustee's 
interest  in  the  controversy,  the  subject  of  the  action,  and  the  real 
property,  the  title  to  which  will  be  affected  by  the  judgment,  was 
exclusively  held  and  represented  at  the  inception  of  the  action, 
and  the  time  when  the  notice  of  its  pendency  was  filed,  by  the 
defendant  Caldwell,  as  trustea  In  so  far  as  that  interest  was 
concerned,  all  the  necassary  and  proper  parties  to  enable  the  court 
to  completely  determine  the  controversy  werethen  present  For 
obvious  reasons  the  substituted  trustee  was  not  then,  a  possible 
party. 

The  action  could  not  abate  by  any  event  (Code  Oiv.  Proc.  § 
755),  but  relief  might  have  been  extended  in  this  action  to  the 
new  trustee,  under  sections  756  and  760  of  the  Code  of  Civil  Pro- 
cedure, as  indicated.  The  sections  last  alluded  to,  where  the 
application  is  made  by  the  person  to  be  substituted  or  joined, 
authorize  the  substitution,  in  the  place  of  a  party,  of  a  person  who 
pendente  lite  has  succeeded  to  the  entire  interest  of  such  party,  or 
upon  whom  the  entire  liability  of  the  latter  has  devolved  ;  and 
the  joinder  with  a  party  of  one  who  pendente  lite  has  only  partly 
succeeded  to  the  interest  of  such  party,  or  upon  whom  the  latter's 
liability  has  only  partly  devolved,  by  amendment  of  the  pleadings 
or  otherwise,  as  the  case  requires.  Ilad  this  course  been  adopted 
in  the  present  action,  no  question  could  have  arisen  with  regard 
to  the  default  in  the  pleading  of  the  new  trustee's  predecessor  in 
interest.  The  new  trustee  having  succeeded  to  the  entire  interest 
of  the  trustee,  defendant  might  well,  yr^der  his  prayer  for  general 
relief  {People  v.  Nbstrand,  46  N.  Y.  375;  Van  Slyck  v.  HyaU,  id. 
259),  have  been  substituted  as  a  party  in  the  latter's  place  and 
stead,  and  relieved  from  the  deiault  in  pleading.  Upon  such 
ijubstitution  the  action  would  liave  continued  from  the  point  to 
which  it  had  progressed  at  the  time,  and  the  substituted  defend- 
ant would,  without  further  relief,  have  been  bound  by  his  prede- 
cessor s  default  in  pleading.  Moore  v.  Hamilton,  44  N.  i.  666, 
672;  Thwing  v.  Tkwinrf,  18  How.  Prac.  458.  In  view,  however, 
of  the  duty  which  the  law  imposes  upon  a  trustee,  to  guard  the 
interests  committed  to  him  against  the  collusive  and  negligent 
conduct  of  his  predecessor  in  office,  as  well  as  the  wrongful  acts 
f»f  others.  CutJibert  v.  Ohauvet,  136  N;  Y.  326;  49  St.  Bep.  671. 
The  extension  of  relief  from  the  default  in  the  present  case,  and 
upon  proper  terms,  would  seem  to  require  approval  as  an  act  of 
wise  and  judicial  discretion.    Code  Civ.  Proa  §  783. 

We  may,  upon  appeal,  modify  any  order,  but  cannot  grant  en- 
tirely new  relief.  Code  Civ.  Proc.  §  1317.  The  order  appealed 
from  must  therefore  be  reversed,  and  the  motion  directed  to  be 
reheard  at  special  term.  Id.  Costs  of  this  appeal  are  awarded  to 
the  appellant,  to  abide  the  event  of  the  motion. 

All  concur. 
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Louise  KInorr,  Resp^t,  v,  Andrew  J.  Bates  el  aL,  App'lts. 

{New  Tark  Common  Pleas,  General  Term,  Filed  December  i,  1895,) 

1.  Contracts— Rbstrictino  right  to  sub. 

A  stipulation  in  a  contract,  that  a  party  who  breaks  it  maj  not  be  sued, 
is  void,  because  repugnant  to  the  obligation  assumed  by  the  contract,  and 
because  ousting  the  courts  of  jurisdiction. 

2.  Same— Action  against  one  not  a  party. 

Parties  to  a  contract  may  not,  without  statutory'  authority,  designate  a 
person  to  be  sued  for  its  breach  who  is  nowise  liable  upon  its  breach. 

Appeal  from  a  judgment  and  order  overruling  a  denaurrer  to 
the  complaint 

LexoiL\  Mackellei'  &  Wells^  for  appMts ;  Carter^  Hughes  <t  Dmghi 
{Arthur  0.  Bounds,  of  counsel),  for  resp't 

Pryor,  J. — Stating  the  case  in  its  essential  elements  only,  it  is 
this:  The  defendant  Douglas  R  Satterlee,  as  underwriter  on  a 
policy,  insured  the  plaintiff  against  loss  by  fire.  A  loss  occurring 
within  the  scope  of  the  policy,  he  is  sued  as  underwrittr  upon  his 
promise  of  payment,  ana  he  demurs  to  the  complaint  as  insuffi- 
cient in  substance.  The  policy,  incorporated  with  the  complaint, 
provides  that  "  no  action  shall  be  brought  by  the  insured  to  en- 
force the  provisions  of  this  policy,  except  against  the  attorneys  in 
fact,  as  representing  all  of  the  underwriters ;  and  each  of  the  un- 
derwriters, hereby  agrees  to  abide  the  result  of  any  suit  so  brought 
as  fixing  his  individual  responsibilty  hereunder."  The  specific 
ground  of  demurrer  is  that  an  action  against  the  attorneys  in  fact 
was  a  condition  precedent  to  a  right  of  action  against  the  under- 
writers. The  provision  of  the  policy,  be  it  observed,  is,  not  that 
no  action  shall  be  brought  against  the  defendant  as  underwriter 
until  performance  by  the  plaintiff  of  some  condition  precedent,— 
the  case  to  which  President,  elc.^  Delaware  <k  H,  Canal  Co,  v.  Penn- 
sylvania Coal  Co,,  50  N.  Y.  250,  and  similar  adjudications,  are 
applicable, — but  that  in  no  event  shall  the  defendant  be  sued  for 
enforcement  of  his  obligation.  True,  the  defendant  agrees  t(j 
abide  by  the  result  of  the  action  against  the  attorneys  in  fact  as 
fixing  his  individual  responsibility;  but  of  what  avail  is  such  a 
stipulation?  He  is  not  th6  judgment  debtor,  and  of  course  an 
execution  cannot  go  against  him  upon  the  judgment  against  the 
attorneys;  and,  as  no  action  may  be  brought  against  him,  his 
agreement  to  abide  the  event  of  the  suit  against  tne  attorneys  is 
without  legal  sanction,  and  dependent  for  performance  on  his  own 
pleasure.  A  stipulation  against  enforcement  of  an  obligation  by 
judicial  process  is,  in  effect,  an  exemption  from  liability  on*  the 
obligation;  and  upon  principle,  as  well  as  by  the  adjudged  cases, 
such  a  stipulation  is  void,  and  no  answer  to  an  action  on  the  obli- 
gation. 1  Add.  Cont.  (3d  Am.  ed.)  §  225;  Jenk  Cent.  p.  96,  pi 
86  ;  Furnivall  v.  Coomhes,  6  Scott,  N.  R  422 ;  WUliaras  v.  Ha^'i- 
way,&Q\\,  Div.  544.  ' 

It  is  urged,  however,  that  provision  for  enforcing  the  obligation 
is  supplied  by  the  suit  against  the  attorneys  in  fact     But  these 
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attorneys,  as  sucK,  are  not  parties  or  privies  to  defendant's  prom- 
ise. And  how  can  action  be  maintained  against  a  stranger  to  the 
contract?  The  attorneys  neither  made  nor  broke  the  promise, 
and  for  breach  of  contract  on  the  delinquent  promisor  is  respon- 
sibla  Dicey,  Parties  (2d  Am.  ed.)  223.  The  case  is  not  of  a 
contract  with  an  agent  for  an  undisclosed  principal  {Meeker  v. 
Claghom,  4A  K  Y.  349),  but  of  a  promise  by  the  principal  him- 
self. Plainly,  therefore,  the  provision  for  an  action  against  the 
attorneys  in  fact  is  nugatory,  as  an  expedient  for  fulfillment  of  the 
defendant's  (jbligation,  and  the  plaintiff  is  still  free  to  enforce  his 
right  by  action  against  the  defendant 

Again,  a  provision  in  a  contract  that  a  party  breaking  it  shall 
not  be  answerable  in  an  action  is  a  stipulation  for  ousting  the  courts 
of  jurisdiction,  and,  as  such,  is  void,  upon  grounds  of  public 
policy.  Stephenson  v.  Insurance  Co.,  5-t  Ma  70 ;  Insurance  Co.  v. 
Morse^  20  Wall.  445,  451 ;  Telegraph  Co.  v.  Dickinson,  13  Am.  Rep. 
298,  note;  LiUle  v.  Insurance  Co.^  25  id.  104,  note;  Shipjnng  Co. 
V.  Lehman^  39  Fed  Rep.  704;  JVuie  v.  Insurance  Co.,  6  Gray,  174; 
ScoU  V.  Auerg.  5  H.  L.  Cas.  811,  847  ;  Sanford  v.  Com.  T.  Mai.  Ac. 
Association,  86  Ilun,  380,  383;  67  St.  Rep.  225;  Id.,  147  N.  Y. 
326 ;  69  St  Rep.  689 ;  1  Add.  Cont  (3(1  Am.  ed.)  §  258. 

The  defendant  is  not  supported  in  his  position  by  section  449 
of  the  Code,  which  allows  the  trustee  to  sue,  but  does  not  suffer 
him  to  be  sued ;  nor  by  section  1919,  because  it  is  not  apparent 
that  there  is  any  such  association  or  liability  as  the  statute  con- 
templated. Mcbabe  v.  Goodfelhw,  133  N.  Y.  89 ;  44  St  Rep.  253; 
Georgeson  v.  Caffrey,  24  N.  Y.  Supp.  971.  Who  shall  be  defend- 
ant in  .an  action  the  law  prescribes,  and  it  is  not  competent  to  par- 
ties, by  private  convention,  to  supersede  the  legal  provision.  San- 
ford V.  Association,  86  Hun,  380,  383 ;  67  St  Rep.  225 ;  Evans  v. 
Hooper,  1  Q.  B.  Div.  45 ;  Gray  v.  Pearson,  L.  R  5  C.  P.  568 ; 
Hybart  v.  Parker,  4  C.  B.  (N.  S.)  209. 

Judgment  and  order  affirmed,  with  leave  to  answer  on  payment 
of  costs.     All  concur. 


Sarah  Emily  Smith,  as  Administratrix,  etc.,  Pl'ff,  v.  Metro- 
politan Street  Railway  Company,  Deft* 

(New  York  Common  Pleas,  General  Term,  Filed  December,  1895.) 

1.  Death  by  wrongful  act — Accruing  from  cause  op  action. 

lu  an  action  for  death  by  wrongful  act,  the  cause  of  action  accrues  at 
the  date  of  death  and  not  at  the  date  of  injury. 

2.  Same. 

Where  the  death  occurs  after  the  constitution  of  1895  has  removed  the 
limitation  of  the  amount  recoverable,  an  action  to  recover  damages  there- 
for is  within  the  constitutional  provision,  though  the  injury  was  sustained 
before  it  went  into  effect. 

Motion  to  rediice  the  damages  alleged  in  the  complaint 

Pryor,  J.  (orally). — The  action  is  by  an  administratrix  for  the 
negligent  killing  of  her  intestatfe.  It  appears  that  the  injury  was 
sustained  by  the  intestate  on  the  30th  December,  1894,  and  that 
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his  death  occurred  on  the  2d  January,  1895.  The  question  is 
whether  the  recovery  be  limited  to  $5,000,  as  by  the  law  m  force  on 
the  80th  December,  or  be  unlimited,  by  virtue  of  the  constitution 
of  1895.  That  constitution  went  into  efifect  the  1st  January,  1895. 
The  law  limiting  the  recovery  does  not  apply,  because  the  cause 
of  action  did  not  accrue  while  that  law  was  in  operation.  The 
cause  of  action  is  uot  the  injury,  but  the  death  of  the  intestate; 
and  that  death  occurred  after  the  new  constitution  went  into  effect 
Had  there  been  no  death,  there  could  have  been  no  such  action. 
The  injury  might  have  been  the  foundation  of  an  action  by  the 
injured  party,  had  he  lived.  These  causes  of  action  not  onlv  in- 
here in  uifferent  parties,  but  proceed  upon  different  grounds, — 
one  for  a  wrongful  injury,  the  other  for  a  wrongful  killing.  The 
latter  is  not  a  survival  of  the  former  on  the  death  of  injured  per- 
son, but  is  another  and  independent  action,  founded  upon  an  event 
subsequent  to  the  injury,  and  prosecuted  by  another  plaintiff  for 
the  violation  of  a  right  appertaining  to  him,  and  not  to  the  intes- 
tate. The  death  of  the  intestate  being  the  ground  of  action,  and 
occurring  after  the  old  law  was  abrogated  by  the  new  constitution, 
there  is  no  limit  to  the  amount  of  recovery. 
It  results  that  the  motipn  must  be  denied. 


Henry  H.  Heert  et  at,  Resp'ts,  v,  Stephen  V.  R  Crugeb, 

AppUt     t 

(I\Few  York  Common  Pleas,  General  Term,  Filed  December  2,  1896.) 

1.  Equitt— Reformation— Mistakes. 

A  mistake  in  the  execution  of  an  instrument  as  to  its  legal  effect,  induced 
by  the  act  of  a  party,  whether  fraudulent  or  innocent,  entitles  the  other  to 
its  reformation  conforming  it  to  its  intended  meaning  and  operation. 

2.  Same— Denial. 

If  upon  the  true  construction  of  an  instrument  its  meaning  and  efifect  be 
as  they  are  proposed  to  be  made  by  amendment,  no  occasion  exists  for  its 
reformation. 

8.  Judgment — Judiclal  errob.  % 

A  judicial  error  or  mistake  in  a  final  judgment  can  be  corrected  only 
upon  a  rehearing  or  appeal;  not  by  motion. 

4.  Costs — Extra  allowance. 

In  an  action  for  reformation  simply,  there  can  be  no  additional  allow- 
ance. 

Appeal  from  a  judgment  in  favor  of  plaintiffa 

Wm.  Bard  Mc  Vickar^  for  app'lt ;  Joh7i  A.  Straley^  for  resp'ta 

Pryor,  J. — Proposing  a  lease  for  ten  years,  the  landlord  de- 
manded security  for  the  entire  term.  The  intended  lessee  replied 
that,  if  the  security  for  that  period  were  insisted  upon,  the  negoti- 
ation might  as  well  be  abandoned.  '  Eventually 4t  was  agreed  be- 
tween the  parties  that  the  lessee  might  furnish  sureties  for  two 
years  only.  Upon  this  condition  the  plaintiffs  consented  orally 
to  become  sureties  for  payment  d!  the  rent  and  performance  of 
the  covenants  of  the  lease.    Invited  to  execute  the  security  agree- 
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jnent,  plaintiffs  objected  that  it  did  not  contain  the  two-years  limi- 
tation; to  which  the  lessor  answered  that  insertion  of  the  limitation 
was  unnecessary,  that  it  was  in  the  lease,  and  that  the  plaintiffs 
were  security  for  two  years.  Thereupon  the  plaintiffs  executed 
this  paper: 

"In  the  consideration  of  the  letting  of  the  premises  within  de- 
scribed, and  for  the  sum  of  one  dollar,  the  receipt  whereof  is  here- 
by acknowledged,  we  do  hereby  become  security  fpr  the  punctual 
payment  of  the  rent,  and  performance  of  the  covenants  in  the 
within  agreement  mentioned,  to  be  paid  and  performed  by  Fred- 
erick Cook,  and,  if  default  shall  be  made  therein,  we  hereby  prom- 
ise and  agree  to  pay  unto  Stephen  V.  K  Cruger,  trustee,  as  land- 
lord, such  sura,  or  sums  of  money  as  will  be  sufficient  to  make  up 
such  deficiency,  and  fully  satisfy  the  conditions  of  ^aid  agreement, 
without  requiring  any  notice  of  nonpayment,  or  proof  of  demand 
being  raada  Given  under  our  hands  and  seals  the  22nd  day  o! 
August,  1891:  Henry  H.  Heert  &  Co.  [Seal.] 

"Witness:  Edward  D.  McGreal." 

The  lease  contained  this  provision  ; 

"(11)  And  the  said  tenant  doth  hereby  covenant  and  agree  that 
he  Will  provide  security  with  one  good  and  sufficient  surety,  who 
shall  be  able  to  justify  in  at  least  the  sum  of  $30,00d  in  the  usual 
form  of  security  for  the  performance  by  the  tenant  of  the  coven- 
ants of  a  lease,  for  the  performance  by  the  said  tenant  of  all  the 
covenants  herein  contained,  which  said  security  shall  be  for  a 
period  of  at  least  two  years  at  a  time;  the  said  tenant  hereby  cov- 
enanting and  agreeing  to  renew  the  same  at  or  before  the  expira- 
tion of  each  period  fpr  the  space  of  which  the  said  security  may 
be  limited  to  run.  And  it  is  mutually  covenanted  and  agreed 
that  these  presents  are  upon  condition  that  the  said  security  be 
provided  by  the  said  tenant  as  aforesaid,  and  that  in  case,  at  the 
expiration  of  any  of  the  periods  for  the  spfece  of  which  the  said 
security  may  be  limited  to  run  as  aforesaid,  the  said  tenant  shall 
fail  to  provide  further  security  as  aforesaid,  then,  and  in  that  event, 
the  said  landlord  may,  at  his  option,  resume  possession  of  the 
premises  as  hereinbefore  provided  in  paragraph  8th. 

"  In  witness  whereof  the  parties  to  this  agreement  have  hereunto 
interchangeably  set  their  hands  and  seals  this  22nd  day  of  Au- 
gust, 1891. 

*' Frederick  Cook.  [Seal.] 
"&  V.  R  Cruger.   [Seal.] 

"  Sealed  and  delivered  in  the  presence  of  Edward  D.  McGreal." 
It  is  conceded  that  for  the  first  two  years  of  the  lease  the  rent 
was  paid  in  part  by  plaintiffs,  the  sureties  The  defendant  lessor 
claiming  to  hold  plaintiffs  for  rent  accruing  after  the  lapse  of  those 
two  years,  and  for  breach  of  covenants  subsequent  to  that  period, 
the  action  is  brought  for  reformation  of  the  security  agreement 
The  relief  prayed  is  a  reformation  of  the  agreement  so  that  it  shall 
bind  the  surety  for  a  period  of  two  years  only,  instead  of,  as  now 
St.  Rep,,  Vol.  LXX.        87 
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read,  for  the  full  term  of  ten  years.  The  complaint  alleges  that  it 
was  the  intention  of  plaintiff  and  defendant  to  limit  the  said  se- 
curity— on  the  lease^ — to  two  years  Only  ;  and  that  the  defendant, 
with  kno«7ledge  of  such  irvtention,  represented  that  it  was  unneces- 
sary to  provide  for  the  two-years  limitation  in  the  agreement,  since 
the  lease  contained  such  provision.  Upon  consideration  of  the 
lease  and  agreement  in  connection,  the  learned  trial  judge  concluded 
that  the  plaintitfs  are  bound  only  for  two  years.  If  this  be  so, 
then  judgment  for  the  defendant  is  the  inevitable  legal  corollary; 
for  if,  by  a  just  construction  of  the  instrument,  its  true  meaning  is 
already  such  as  is  sought  to  be  imparted  by  the  proposed  reforma- 
tion, no  occasion  exists  for  the  interposition  -of  equity.  Oukville 
Co,  V.  Double- Pointed  Tack   Co.,  105  N.  Y.  658;  7  St  Rep.  528. 

The  security  agreement,  however  is  silent  as  to  the  extent  of 
the  plaintiflEs*  liability;  and  even  when  read  in  conjunction  with 
the  lease,  if  permissible  its  import  is  still  so  doubtful  and  obscure 
that  its  reconstruction  is  proper,  provided  the  necessary  conditions 
of  the  relief  be  apparent  upon  the  proofs. 

The  security  agreement  we  repeat,  does  not  limit  the  plaintiffs* 
responsibility  to  a  period  of  two  years;  and  yet  that  so  to  confine 
it  was  the  mutual  intention  of  the  parties  is  clear  upon  the  evi- 
dence. Nevertheless,  the  plaintiffs  executed  the  agreement  with 
knowledge  of  Its  terms,  and  of  the  fact  that  they  fail  to  express 
the  common  purpose.  Without  more,  such  execution  of  the  in- 
strument would  oppose  an  insuf)erable  bar  to  its  reformation. 
Moran  y.  McLarty,  75  N.  Y.  25.  The  proof,  however  is  and  con- 
vincing that  the  plaintiffs  would  not  nave  executed  it  in  its  in- 
complete condition  but  for  the  assurance  of  the  defendant  that  the 
insertion  of  the  agreed  term  of  limitation  was  unnecessary,  and 
that  already,  by  force  of  the  provision  in  the  lease,  the  plaintiffs 
were  bouna  only  for  a  period  of  two  yeara  The  mistake  of  the 
plaintiffs,  then  was  as  to  the  legal  effect  of  the  instrument,  but  this 
mistake  of  law  sufficed  for  its  reformation,  because  induced  by  the 
act  of  the  adverse  party.  Haviland  v.  Willets^  141  N.  Y.  35  ;  56 
St.  Rep.  562;  Weed  v.  Weed,  94  N.  Y.  243,247.  Supposing  merely 
a  mutual  mistake  as  the  legal  effect  of  the  instrument,  its  execu- 
tion, induced  by  the  positive  assurance  of  the  defendant,  entitled 
the  plaintiffs  to  the  relief  of  reformation.  Maker  w.  Insurance  Co.j 
67  N.  Y.  283:  Pom.  Eq.  Jur.  §  847. 

The  defendant  argues  that  even  when  corrected  by  insertion  of 
the  stipulated  limitation,  the  agreement,  in  effect,  still  binds 
plaintiffs  for  the  ten  years  rent.  Assuming  the  relevancy  of  the 
point  to  the  question  of  reformation,  the  contention  is  untenable. 
The  obvious  and  indisputable  intention  of  the  parties  was  that  the 
plaintiffs  should  be  bound  only  two  years,  whether  for  payment 
of  rent  or  performance  of  other  covenant ;  and  they  are  not  re- 
sponsible tor  the  lessee's  failure,  on  the  expiration  of  their  liability 
to  furnish  other  security. 

But  one  of  the  defendant's  exceptions  to  evidence  is  of  sufficient 
plausibility  to  justify  comment;  and  that  is  to  the  proof  of  the 
conversation  between  the  lessee  and  his  surety. 

Defendant  had  agreed  to  accept  security  for  two  years,  and  had 
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authorized  the  lessee  to  procure  it.  Of  course,  on  applying  to  a 
contemplated  surety,  it  was  necessary  to  infonn  hini  oi  the  terms 
of  the  lease;  and  such  is  the  sum  and  substance  of  the  criiicised 
colloquy.  The  testimony  was  neither  offered  nor  admitted  as 
evidence  of  the  agreement  between  the  defetidatit  and  tfie  surety, 
of  which  indeed,  the  proof  is  otherwise  abuiKlant  and  unexcep- 
tionable.    Tenney  v,  Jierger,  93  N.  Y.  524,  53  L 

Our  conclusion  is  for  affirmance  of  the  judgnient,  but  with  a 
modification.  The  agreement  executed  by  plaintiffs  was  as  secur- 
ity for  payment  of  the  rent  and  performance  o!  the  covenants  of 
the  lease,  and  the  obvious  inference  from  the  evidence  i^  that  such 
was  the  intention  of  the  parties.  Indeed,  tlie  plaintiEEd  have 
never  challenged  the  guaranty  of  covenants,  either  before  ex* 
ecuting  the  agreement  or  in  their  prayer  for  judgmenL  The  al- 
teration of  the  instrument,  therefore,  by  expunging  tiic  guaranty 
of  coveitants,  was  unauthorized,  and  the  clause  stricken  oat  must 
be  reinstated.  Nevertheless,  the  court  ruled  rightly  in  refusing 
the  redress  upon  motion.  In  his  decision  tlie  learned  trial  judge 
adjudged  the  plaintiffs  to  be  entited  to  a  reformation  omitting  tiie 
guaranty  of  performance  of  covenants,  — manifestly  a  jadicial  de- 
termination of  a  substantial  right. 

A  modification  of  a  judgment  at  special  term  may  be  made  only 
to  correct  clerical  errors  or  mistakes,  or  to  conform  the  record  lo 
the  decision.  Bohlen  v.  Met  K  Railway  Co,,  121  N,  Y,  546,  550; 
31  Sl  Rep.  888;  Simmons  v.  Craig,  137  N.  Y.  550;  50  St.  Rep.  212. 
A  judicial  mistake  or  error  is  remediable  only  by  n  rehearing  or 
appeal  from  the  judgment.  McLean  v.  Stewart,  14  Ilun,  472;  Rock- 
well V.  Carpenter,  25  id.  529.  Ilere  the  appenl  i:^  from  each  and 
every  part  of  the  judgment,  and  as  the  court  erred  \u  its  ileci^ion  the 
error  is  before  us  for  correction,  The  judgment  niust  l>e  rnodi- 
led  so  as  to  read : 

.  "We  do' hereby  become  surety  for  the  punctuul  payment  of  the 
rent,  and  performance  of  the  covenants  in  tjj«  wiiljiu  agreement 
mentioned  to  be  paid  and  performed  by  Fredi^rick  Conk,  for  a 
period  of  two  years  from  the  beginning  of  the  term  of  said  lease, 
to  wit,  the  first  day  of  January,  1892,"  etc.,  and  as  so  modified, 
the  judgment  is  affirmed. 

Tlie  order  for  an  additional  allowance  is  untcnnible  (CTiry'?^jp//«r 
Jh  7!  St,  R  Co.  V.  Twenty-Tfard  SL  Ry.  Ca,  4.^  St,  Rep.  805; 
Comi'ighty  v.  Bank,  92  N.  Y.  401V  and  muBt  ha  reversed. 

The  order  denying  the  motion  tor  resettlemtJiU  of  the  decision 
and  judgment  must  be  affirmed. 

No  costs  to  either  party. 


Charles  Kummer,  Resp't,  v.  Christopher  and  Tenth  St2eii' 
Railroad  Company,  App'lu 

{New  York  Common  Pleas,  General  Term,  Filai  Dm^mhr  5,  tsn^^ 

New  TiiiAL — Incredible  testimony. 

After  three  successive  verdicts  for  the  plaintlU,  in  ei  rnir^  tuirihi^  uuly 
on  issues  of  fact,  the  court  will  not  set  aside  the  list  vcnlk-r,  tM.'tim^%  m 
it8  opinion,  supported  by  incredible  testimony. 
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Appeal  from  a  jadgment  entered  on  a  verdict  in  favor  of  plaint- 
iff, and  from  an  order  denying  a  motion  for  a  new  trial 
Merrill  <k  Rogers^  for  app*lt;  Herbert  T,  Kelcham^  for  resp^t 

Pryor,  J. — It  is  settled  by  countless  adjudications,  in  England 
and  this  country,  that,  if  a  verdict  be  contrary  to  law  or  to  the 
manifest  justice  of  the  case,  the  court  will  set  it  aside  as  often  as 
the  jury  may  return  it  Here,  whether  the  verdict  be  against  law 
or  justice  depends  upon  the  facts  found  by  the  jury;  and  if  the  tes- 
timony for  the  plaiutiS  be  true,  their  verdict  can  be  contrary 
neither  to  the  law  nor  to  the  justice  of  the  case,  for  the  proof  es- 
tablishes the  right  of  the  plaintiff  to  a  recovery  beyond  the  possi- 
bility of  doubt.  Our  conclusion  as  to  the  injustice  of  the  former 
verdict  was  founded  expressly  upon  our  persuasion  that  the  case 
was  a  fabrication.  The  question,  then,  is  exclusively  as  to  the 
credibility  of  the  witnesses  for  the  plaintiff;  and  we  are  t6  decide 
whether,  after  three  concurring  verdicts  in  his  favor,  we  shall  set 
aside  the  last,  because,  in  our  opinion,  supported  by  evidence  un- 
worthy of  belief.  Upon  a  review  of  the  evidence  on  which  the 
second  verdict  proceeded,  we  concluded  that  it  was  discredited  by 
inherent  improbabilities  and  contradictions,  and  for  that  reason  we 
directed  its  submission  to  another  jury.  In  so  submitting  it  on 
the  trial  under  review,  the  learned  presiding  judge  pointedly  and 
emphatically  admonished  the  jury  of  its  infirmities ;  and  yet  they 
have  again  rendered  a  verdict  for  the  plaintiff.  Thus,  three  suc- 
cessive juries  have  avowed  their  conviction  of  the  veracity  of  the 
witnesses  for  the  plaintiff,  however  repugnant  to  probability  their 
story  may  appear  to  us.  Obviously,  unless  we  are  to  usurp  the 
prerogative  of.  the  jury,  in  their  peculiar  function,  to  determine 
tlie  credibility  of  witnesses,  we  must  give  effect  to  the  present  ver- 
dict Nelson  v.  Easton  Jk  A,  R  R  Go.,  7  Misc.  Eep.  656;  58  St 
Rep.  384.  Such  is  the  immemorial  practice  in  case  ol  repeated* 
verdicts  for  the  same  party  upon  the  same  proofs,  even  where  the 
court  still  considers  the  verdict  as  contrary  to  the  weight  of  evi- 
dence,— namely,  to  yield  its  oJDinion  to  the  reiterated  conviction  <)t 
the  jury.  Clerk  v.  Udall,  2  Salk.  649;  Chambers  v.  Robinson,  1 
Strange,  692;  Sioinnerton  v.  Marquis  of  Stafford,  3  Taunt  232; 
Fowhr  V.  Insurance  Co.,  7  Wend.  270,  275 ;  Nichols  v.  TuUle,  So 
St  Rep.  851;  Yeandle  v.  Yeandle,  40  id.  791.  The  point  that 
the  court  erred  in  the  submission  of  the  case  to  the  jury  is 
manifestly  untenable.  Baf/ley  v.  Bowe,  105  N.  Y.  171,  179;  6  St 
Rep.  842";  Cblt  v.  Railroad  Co.,  49  N.  Y.  671;  Ambler  v.  Whipple, 
(III.  Sup.),  28  N.  E.  841. 

Judgment  and  order  affirmed,  with  costa 

All  concur. 
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Patrick  Raftery,  Resp't,  v.  Central  Park,  Nohtu  and  East 
River  Railroad  Company,  AppTt. 

{New  T<yrk  Common  Pleat,  General  Term,  Ftled  Ikmti^mr  S,  ISBS.) 

Master  and  servant — Instruction. 

The  master  is  guilty  of  negligeDce  in  requiring  a  servniit  to  work  in  a  pliwe 
of  danger,  whereby  hi  sustains  injuries  which  tlie  mfister'i  exercise  of 
ordinary  care  would  have  avoided,  witl^oitt  properly  waruiug  him  of  the 
danger. 

Apf*EAL  from  a  judgmexit  on  a  verdict  in  ftivor  of  plaintifif,  and 
from  an  order  denying  a  motion  for  a  new  irfkh 

Henry  A.  Robinson,  for  app'lt ;  Charts  M  Demondf  for  resp't, 

BiscHOFF,  J. — From  a  persusalof  the  record  in  tliis  case,  it  m 
difficult  to  appreciate  any  reason  for  the  appeal.  No  poifit  o[  law 
is  presented;  the  charge  to  the  jury  wn^  received  without  com- 
ment, and  this  justly;  and  all  questions  touching  ruHiig^  ii|N>n  evi* 
dence  have  apparently  been  abandoned  by  the  appelkiit  But,  as 
a  tribunal  of  fact  as  well  as  of  law,  we  are  asked  to  reverae  the 
judgment  as  standing  ^against  the  weight  ui  evidence;  vet  in  this 
aspect  of  the  case  the  appeal  certainly  cannot  prevail  The  plaint- 
iS,  a  servant,  seeks  to  charge  his  master  with  negligence  in  having 
required  him  to  work  in  a  place  of  danger,  wljereby  he  simtainecl 
injuries  which  the  master's  exercise  of  ordinary  t^are  would  liave 
avoided, — necessarily,  also,  maintaining  the  fact  of  liisown  proper 
care  in  the  matter, — and  he  has  sustained  his  position  by  emcient 
proof  before  the  jury.  This  proof  showed  that  he  was  directed  by 
a  foreman  in  defendant's  employ  to  enter  a  shaft  of,  lo  hira,  un- 
known construction,  the  flooring  of  which  wa??  formed  in  part  of 
glass  frames  and  in  part  of  wood,  the  wiiole  covered  by  dust  and 
dirt  so  as  to  present  a  common  surface  to  the  view;  that,  unin- 
formed  as  to  the  nature  of  the  place,  he  sought,  in  [mi'^iiance  of 
instructions,  to  reach  a  tool  lying  upon  the  ghiss  portion  of  the 
floor,  and,  this  giving  way  unaer  his  weiglit,  the  injuries  in  suit 
resulted.  Such  was  his  account  of  the  accident,  in  which  lie  was 
believed  by  the  jury,  as  against  witnesses  Uj  whose  credibility  it 
was  for  that  body  to  judge;  and  we  fail  to  find  anything;  in  \h^ 
case,  as  presented  to  us,  which  could  justify  our  liulding  liie  pre- 
ponderance of  evidence  or  the  probabilities  Ur  be  ctMitniry  to  these 
tacts  as  given.  No  question  is  raised  asi  to  the  defendants  respon- 
sibility for  the  act  of  its  employe,  the  foreman,  in  bringing  about 
the  injury;  and,  if  notice  to  it  of  the  coiulitin!!  of  the  locality  waa 
requisite,  this  was  furnished  by  the  fact  that  the  obscuring  layer 
of  dirt  upon  the  flooring  could  not  well  have  been  of  sudden  ariaing, 
but,  inferentially,  came  from  a  deposit  diiring  a  jwriod  of  exist- 
ence sufficient  to  charge  the  defendant,  witi*  knowledge.  VaH 
TasseU  v.  K  Y..  L.  K  Jc  IF.  JS.  R  Co,,  I  Misc.  Hep.  299/304;  48 
St  Rep.  767.  Thus  neglig^ce  is  found  in  the  failure  to  proj:i€rly 
warn  the  plaintiflE  of  his  danger,  and  that  there  was  such  a  failure 
tlie  jury  have  found.     The  damages  awarded  do  not  appear  to  be 
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excessive,  and  the  verdict,  in  this  regard,  is  not  questioned  by  the 
appellant 

Judgment  and  order  affirmed,  with  costs. 

All  concur. 


George  W.  Everitt,  Resp't,  v.  New  York  Engraving  and 
Printing  Company,  App'lt  f 

.    (New  York  Common  Pleas,  ChneraZ  Term,  Filed  December  S,  189B.) 

1.  Statute  op  pbauds— Not  to  be  perforbiIbd  in  a  tear. 

A  verbal  contract  for  commissions  payable  monthly  on  all  the  work 
which  pldntiff  shall  procure  for  defendant  from  a  certain  establishment  is 
giot  within  the  statute  of  frauds. 

2.  EviDENCB— Conclusion. 

In  an  action  for  commissions  on  work  procured  for  defendant  the  ques- 
tion whether  any  orders  were  sent  by  reason  of  any  influence  by  plaintilf, 
calls  for  a  conclusion. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  rendered  by  the 
'  justice  without  a  jury. 

Wilson  &  Bennett^  for  app'lt ;  William  Hildreth  Field  <t  Deshon 
{Charles  A.  Dtshon,  of  counsel),  for  resp\ 

Gtegerich,  J. — This  action  was  brought  to  recover  the  sum  of 
$157.21,  claimed  by  the  plaintiflE  as  commissions  for  securing 
orders  for  work  for  the  defendant.  The  plaintiflE's  contention  is 
that  he  was  to  receive  ten  per  cent  monthly  on  all  the  work  that 
came  to  the  defendant  out  of  Harper  Bros.'  establishment  De- 
fendant claims  that  he  was  to  receive  the  commission  only  so  long 
as  he  actively  influenced  the  awarding  of  the  wort  to  it  The 
undisputed  facts  are  that  plaintifif  had  been  employed  by  Harper 
Bros,  in  their  engraving  department  for  nine  years,  and  knew 
their  requirements,  whicn  differed  from  those  of  some  other  estab- 
lishments. Upon  leaving  their  employment,  he  was  engaj^ed-by 
the  defendant,  which  had  long  been  attempting  to  get  work  from 
the  Harpers,  but  up  to  that  time  had  Succeeded  in  getting  only 
one  or  two  hundred  dollars  worth  per  month  of  coarse  line  engmv- 
incT  work ;  its  reputation  for  halftone  work,  as  alleged,  being  bad. 
The  plaintiff  agreed  with  it  to  undertake  to  secure  more  ortlers 
from  the  Harpers,  and  for  a  considerable  period  spent  most  of  his 
time  eith(M-  in  tlie  one  establishment  or  in  the  other.  He  induced 
those  of  Harpers'  employes  who  had  the  placing  of  orders  to  give 
the  <lefeiulant  work  on  trial,  and  then  followed  the  progress  of 
that  work  through  defendant's  establishment,  making  suggestions, 
})articnlarly  with  a  view  to  adapting  the  plates  to  Harpers'  nedls; 
and  then  again,  in  the  latter's  establishment,  '*  watched  how  the 
plates  went  through,  how  the  impressions  looked,"  eta  The  qual- 
ity of  the  work  steadily  and  rapidly  improved  after  the  plaintiff's 
employment,  so  that  from  being  unsatisf victory  it  became  excel- 
lent Tlie  quantity  of  work  secured  also  gradually  increased, 
until    in    the  month    of    March,  1895,    the  month    sued  for,  it 
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amounted  to  .about  $1,600  worth,  the  plaintiflE's  commissions  in- 
creasing meanwhile  from  a  tew  dollars  per  month  for  the  fii-st 
months  to  nearly  $160,  the  amount  now  sued  for.  The  defendant 
informed  plaintiff  in  March,  1895,  that  the  Harpera  would  not  give 
it  any  more  ordei*s  if  it  paid  any  more  commissions.  It  is  sig- 
nificant that  the  price  paid  was  then  decreased  from  thirty  to 
twenty-seven  cents  per  square  inch,  the  exact  amount  of  plaint- 
iff's former  commissions.  The  facta  have  been  recited  at  such 
length  because  they  serve  to  throw  light  upon  the  construction  of 
the  language  conceded  to  have  been  used  in  the  agreement  of  the 

JarticS.  The  defendant's  secretary,  Mr.  Cooper,  testified,  "  I  told 
im  I  would  give  him  ten  per  cent,  on  all  Harpers'  work."  flis 
understanding  of  this  seemed  to  be  that  this  commission  was  in 
consideration  of  the  plaintiff's  peculiar  influence,  something  in  the 
nature  of  favor,  with  Harpei-s'  people.  The  plaintiff's  under- 
standing seemed,  on  the  other  hand,  to  be  that  he  was  to  do  some- 
,  thing  of  a  rtiore  substantial  character,  namely,  to  adapt  the  work 
<lone  to  Harpers'  needs.  To  be  sure,  he  had  influence  in  the  sense 
of  having,  as  an  old  employe,  access  to  those  of  .Harpers'  people 
who  controlled  the  placing  of  orders,  and  their  confidence  in  a 
measure  and  to  the  extent  of  being  able  to  secure  a  trial ;  but 
xiltimate  and  permanent  sucness  depended  upon  his  being  able  to 
bring  it  about  that  the  defendant  could  turn  out  plates  acceptable 
to  the  Harpers.  The  plaintiff  also  swore  that  Mr.  Cooper  told  him 
that  when  once,  the  work  was  well  started  "  he  could  go  to  Cali- 
fornia, if  he  pleased,  and  would  receive  his  check  regularly,"  and 
I  do  not  find  that  this  testimony  was  contradicted.  The  practical 
construction  that  the  parties  placed  upon  this  agreement,  by  in- 
cluding the  value  of  the  kind  of  work  the  defendant  had  been 
doing  for  the  Harpers  before  the  plaintiff  entered  upon  this  con- 
tract in  the  sum  upon  which  he  was  paid  commissions,  has  some 
l[)earing  upon  the  question  whether  plaintiff  was  to  be  paid  upon 
any  orders  other  than  those  directly  secured  by  his  influence  with 
Harpers'  people. 

The  defendant's  claim  that  the  contract  is.  void  under  the  statute 
of  frauds,  because  not  to  be  performed  within  a  year,  is  not  good. 
The  contract  was  for  an  indefinite  period,  which  would  be  termin- 
ated at  any  time  by  the  failure  of  Harpers  to  award  farther  orders 
to  the  defendant  "  If  the  agreement  may,  consistently  witli  its 
terms,  be  entirely  performed  within  the  year,  although  it  may  not 
be  probable  or  expected  that  it  will  be  performed  within  that 
time,  it  is  not  within  the  condemnation  of  the  statute."  Kejit  v. 
ICeni,  62  N.  Y.  560,.564  See  also  Warren  Chemical  and  Jfanu- 
facHtring  Co.  v.  Holbrook,  118  id.  586,  593 ;  29  St.  Kep.  848. 

Neither  do  I  think  that  there  was  error  in  excluding  the  ques- 
tions asked  Mr.  Smith  wick,  the  man  who  had  final  authority  in 
placing  contracts  for  the  Harpers,  whether  any  orders  were  sent 
through  him  by  reason  of  any  influence  of  the  plaintiff.  The  ob- 
jection was  that  a  conclusion  was. called  for.  The  question  was 
then  asked  whether  plaintiff  had  anything  to  do  with  witness' 
sending  orders  to  the  defendant  I  think  the  objection  was  good, 
because  the  question  was  not  limited  to  the  point  of  any  direct 
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pei-soiial  influence  by  the  plaititilf  upon  witness.     Only  to  that  ex- 
tent would  his  answer  have  been  testimony  to  a  fact 
The  judgment  should  therefore  be* affirmed,  with  costs. 


,  Frederick  Ackers,  Resp't,  v.  Mayob,  Aldermkn  and  Com- 
monalty OF  the  City  of  New  York,  AppUt 

(New  York  Common  PUa$,  Qeneial  Term,  FiUd  December  2,  J895.) 

1.  Municipal  corporations — Depectivk  strbbts. 

It  is  iDCumbent  upon  a  muDicipal  corporatioa  to  maintain  the  streetA  in 
a  condition  of  reasonable  safety  for  the  driving  of  spirited  as  well  as  docile 
animals. 

2.  Same. 

The  fact  that  the  restive  movement  of  the  horse  brought  about  the  in- 
jury, which  would  not  have  resulted  had  he  remained  quiet,  is  no  defense. 

8.  Same— Notice  of  defect. 

Where  the  work  in  the  street  is  the  work  of  the  municipality,  notice  of 
the  dangerous  character  of  the  excavation  is  necessarily  attributable  to  it. 

4.  Negligence — Contributory. 

It  is  no  defense,  in  an  action  for  a  negligent  injury,  that  the  ne^li^ence 
of  a  third  person  contributed  to  cause  the  injury  of  the  plaintiff  ii  the 
negligence  of  the  defendant  was  an  efficient  cause. 

5.  Same. 

Where  the  negligence  of  a  third  party  and  of  the  defendant  are  contribu- 
tory causes  leadm^  to  a  position  of  sudden  danger  to. the  plaintiff,  the  lat- 
ter^ ill-advised  action  under  the  spur  of  necessity  does  not  amount  to  neg- 
ligence on  his  part  sufficient  to  deieat  a  recovery. 

6.  Evidence — Value. 

Evidence  of  the  price  paid  for  property  is  admissible,  as  bearing  on  the 
question  of  its  value. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  plaint- 
iff, and  from  an  order  denying  a  motion  for  a  new  triaL 

Theodore  Connoly  and  Terrence  Farley^  for  app*lt;  James  P.  Nie- 
mann^ for  resp*t 

BiscHOFF,  J. — This  action  was  brought  to  charge  the  defendan- 
corporation  with  a  negligent  act  in  so  maintaining  an  excavation 
in  the  public  street  as  to  have  caused  an  injury  to  the  plaintiflFs 
property,  the  negligence  being  predicated  upon  the  absence  of 
proper  guards  or  barricades  about  the  locality.  The  facts  appear 
to  be  that  late  in  the  afternoon  of  September  15,  1892,  the  plaint- 
iff was  driving  his  horse  along  Mott  avenue^  in  this  city,  proceed- 
ing in  a  southerly  direction,  and  approaching  161st  street  The 
excavation  in  question  was  located  in  the  latter  street,  but  extendel 
into  the  point  of  intersection  with  Mott  avenue,  leaving  a  space 
sufficient  for  the  passage  of  but  one  vehicle  through  the  avenue  at 
that  place.  As  the  plaintiff  reach  this  narrow  point,  another  car- 
riage approached  rapidly  from  the  south,  and,  being  suddenly 
confronted  with  the  prospect  of  a  collision,  he  turned  his  horse 
upon  the  earth  embankment  thrown  up  about  the  excavation, 
which  was  not  otherwise  guarded.     The  horse  became  restive  by 
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reason  of  the  shifting  of  the  loose  earth  under  his  feet,  and  gave  a 
spring,  which  caused  his  precipitation  into  the  excavation,  ami  the 
injuries  sued  for  resulted.  The  plaintiff  was  aware  of  the  presence 
of  an  excavation  somewhere  upon  the  opposite  side  of  the  em- 
bankment, as  he  approached  it,  but,  according  to  his  testimony, 
he  did  not  appreciate  its  proximity. 

Error  is  assigned  by  the  appellant  to  the  ruling  of  the  court 
submitting  the  question  of  negligence  to  the  jury,  it  being  claimed 
that  there  was  a  sufficient  barrier  about  the  excavation  in  the  form 
of  the  embankment;  but  we  think  that  the  contention  is  without 
force.  While  the  restive  movement  of  the  horse  perhaps  brought 
about  the  injury,  which  would  not  have  resulted  had  he  remained 
quiet,  yet  this  was  no  defense,  since  it  was  incumbent  upon  the 
defendant  to  maintain  the  highway  in  a  condition  of  reasonable 
safety  for  the  driving  of  spirited  as  well  as  docile  animals  {Hey 
V.  Philadelphia,  22  Am.  Eep.  783 v*  Kennedy  v.  Mayor ^  etc.,  73  N. 
Y.  366),  and  the  jury  could  reasonably  find  that  the  defendant 
was  remiss,  considering  the  nature  of  the  locality,  in  failing  to 
place  railings  around  the  embankment  for  the  purpose,  at  least,  of 
warning  travelers  that  the  road  as  restricted  by  that  limit  alone 
was  safe.  Had  such  barriers  been  maintained,  there  might,  indeed, 
have  been  a  collision,  as  anticipated  by  the  plaintiff,  but  this  ac- 
tion would  not  have  been  brought.  Had  the  plaintiff  driven 
through  the  barriers,  a  very  different  state  of  facts  would  also  have 
been  'presented,  but  we  find  nothing  un reason ablein  the  proposi- 
tion that  ordinary  care  would  have  called  for  something  more 
than  the  mere  erection  of  a  mound  of  earth  at  the  point  in  ques- 
tion upon  the  defendant's  part. 

It  is  claimed,  further,  that  there  was  a  failure  of  proof  of  notice 
to  the  defendant  of  the  dangerous  character  of  this  excavation  in 
the  manner  maintained,  but,  in  view  of  the  fact  as  shown,  and  not 
contested,  that  the  work  in  the  street  was  the  work  of  the  munici- 
pality, such  notice  was  necessarily  attributable  to  it,  if,  indeed,  the 
doctrine  of  notice  were  at  all  applicable  to  a  case  like  the  present, 
where  the  city  has  failed  to  properly  guard  u  locality  made  inher- 
ently dangerous  through  its  act  Wilson  v.  City  of  Troy,  135  N. 
Y.  102 ;  48  St  Rep.  364.  Nor  can  it  be  said  that  there  was  con- 
tributory negligence  attributable  to  the  plaintiff  as  matter  of  law. 
His  action  in'turning  his  horse  upon  this  unfenced  mound  of  earth 
was  induced  through  an  attempt  to  avoid  a  sudden  danger,  and  he 
was  not  necessarily  to  be  denied  relief  upon  that  ground.  It  is  no 
defense  in  an  action  for  a  negligent  injury  that  the  negligence  of 
a  third  person  contributed  to  cause  the  injury  of  the  plaintiff,  if 
the  negligence  of  the  defendant  was  an  efficient  cause,  Atkinson  v. 
Transportation  Co.,  (Wis.)  18  N.  W.  764;  Eaton  v.  Railroad  Co., 
87  Am.  Dec.  730;  Amtin  v.  Steamboat  Co.,  43  N.  Y.  75;  and 
where  the  negligence  of  a  third  party  and  of  the  defendant  are 
contributory  causes  leading  to  a  position  of  sudden  danger  to  the 
plaintiff,  the  latter's  ill-advised  action  under  the  spur  of  necessity 
does  not  amount  to  negligence  upon  his  part  snfficient  to  defeat  a 
recovery.     Dyer  v.  Railway  Co.,  71  N.  Y.  228. 

The  only  remaining  point  in   the  case  has  regard  to  the  admis- 
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sibility  of  evidence  of  the  price  paid  for  the  property  injured,  as 
beai'ing  upon  the  proof  of  damage.  The  question  was  presented 
only  by  exceptions  taken  to  the  admission  of  the  testimony, 
which,  as  the  court  observed  was  "some  evidence  of  valua"  In 
stating  this  proposition  the  learned  trial  judge  was  undoubtedly 
correct,  Hawver  v.  Bdl,  141  N.  Y.  143  ;  56  St  Kep.  674,  and,  If 
counsel  had  considered  the  full  proof  as  to  damage  to  have  been 
insufficient,  a  nonsuit  upon  that  ground  should  have  been  moved, 
or  an  appropriate  instruction  to  the  jury  asked  (case  last  cited). 
There  is  no  trace  of  any  such  attitude  having  been  assumed 
at  the  trial,  and  the  point,  if  at  any  time  of  availability  in  this 
case,  is  now  raised  too  late. 

The  judgment  and  order  must  be  affirmed,  with  costa 

All  concur. 

James  Kettle,  App^lt,  v.  John  Turl  et  aL,  Besp't 

{New  York  Common  Pleas,  General  Term,  Filed  Deceinber  f,    1896,\ 

Afpeal — Rbsbttlbment  of  case. 

After  argument  and  decision  of  an  appeal,  it  is  too  late  for  the  defeated 
party  to  apply  for  a  resettlement  of  the  case. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  beard  at 
general  term  in  the  first  instance. 

George  II,  Hart  {John  II.  Whiting^  of  counsel),  for  prff ;  NUes 
d  Johison  (  William  W,  Niles^  of  counsel),  for  def'ts. 

Per  Curiam. — Motion  for  resettlement  of  case.  After  argu- 
ment and  decision  of  an  appeal  it  is  too  late  for  the  defeated  party 
to  apply  for  a  resettlement  of  the  case  in  order  to  obtain  a  differ- 
ent statement  of  fact^  upon  the  record  by  the  insertion  of  ques- 
tions and  answers  which  he  deemed  immaterial  in  making  up  his 
case,  and  which  for  the  first  time  appear  material  to  him  after  an 
adverse  decision.  It  might  be  different  if  the  proposed  amend- 
ment were  in  support  of  a  judgment,  and  where  matter  was  im- 
properly inserted  or  omitted  by  the  other  party  to  the  controversy. 

Motion  denied,  with  $10  costs. 


Mary  L.  Gilbertson,  Resp't,  v.  Forty-Second  Street,  Man- 

HATTANVILLE   &  St.  NICHOLAS  AVENUE  RAILWAY  COMPANY, 

Applt 

{New  T(yrk  Common  Pleas,  General  Term,  Filed  December  t,  1895.) 

Trial— Instructions. 

It  is  error  to  state  in  a  charge  the  conclusion  to  be  drawn  from  tertJ- 
mony. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiflf,  and  from  an  order  denying  a  motion  for  a  new  trial, 
ma'lp  on  the  minutes. 

Charles  Sfrmfss.  for  nppit;  Samiiel  H.  Randall,  for  resp't 
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Daly,  C.  J. — The  plaintiff  claimed  to  have  sustained  severe  in- 
juries, among  them  a  fracture  of  the  left  hip,  from  a  fall  occasioned, 
as  alleged,  by  the  stiarting  of  the  car  from  which  she  was  alight- 
ing, after  it  had  been  first  stopped  at  her  request.  Two  physi- 
cians were  called  on  her  behalf  to  testify  to  the  injuries  from 
which  they  found  her  suffering.  One  of  them,  Dr.  Good,  found 
a  shortening  and  eversion  (turning  outwards)  of  her  leg,  and^ame 
to  the  conclusion  that  she  had  an  impacted  iractui-e  of  the  neck  of 
the  thigh  bone;  that  is,  that  the  neck  of  the  bone  had  been  driven 
into  the  head.  Two  physicians  were  called  by  defendant,  who 
gave  it  as  their  opinion  that  the  fracture  was  not  caused  by  the 
fall.     In  charging  the  jury  the  learned  trial  judge  said : 

"But  it  is  denied  by  the  defendant  that  this  fracture  was  the 
effect  of  the  fall.  You  have  heard  two  medicdl  men  on  the  stand 
as  witnesses,  who  swore  that  in  their  opinion  that  fracture,  which 
is  the  main  hurt  which  she  complains  of,  could  not  possibly  have 
been  caused  by  this  fall.  You  have  heard  the  opinion  of  the  gen- 
tleman who  attended  her.  Dr.  Good,  that  it  was ;  that  that  fall  was 
the  cause  of  that  fracture.  In  coming  to  your  opinion  upon  that 
subject,  ask  yourselves,  is  there  any  evidence  in  the  case  of  any 
other  cause  of  that  fracture  ?  If  there  be  any  evidence  of  any 
other  cause  of  that  fracture,  then  you  will  say  which  of  these  was 
the  cause.'* 

At  the  close  of  the  charge  the  defendant's  counsel  took  several 
exceptions,  among  them  the  following: 

"  I  except  further  to  your  statement  of  the  statement,  or  its 
effect,  of  Dr.  Good,  to  the  fact  that  the  injury  to  the  thigh  bone 
was  the  result  of  the  fall."- 

An  examination  of  the  testimony  of  Dr.  Good  does  not  disclose 
that  he  gave  any  opinion  as  to*Lhe  cause  of  the  fracture.  He  was 
examined  and  cross-examined  at  length,  and  recalled  to  the  stand 
for  further  questions,  and  the  jury  may  have  taken  the  statement 
in  the  charge  as  the  legal  conclusion  from  his  whole  testimony. 
This  undoubtedly  affected  their  verdict,  and,  the  error  having 
been  pointed  out  by  a  timely  exception,  the  judgment  will  have 
to  be  reversed,  and  a  new  trial  ordered.  This  conclusion  is 
reached  without  hesitation,  because  there  are  good  grounds  for 
holding  that  the  verdict  of  $10,000  recovered  by  the  plaintiff  is 
excessive.  The  plaintiff,  a  lady  of  sixty  years,  capable  of  earning 
three  or  four  dollai*s  a  week,  an^l  afflicted  with  injuries  which  may 
be  permanent,  was  undoubtedly  entitled  to  suostaiitial  damages 
for  the  injury  she  sustained.  But  the  jury  were  evidQntly  in- 
flue'iced  by  the  suggestion  of  insurance  by  the  defendant  against 
liability  for  the  negligence  of  its  employes,  and  the  verdict  rep- 
resents, not  their  estimate  of  a  just  compensation  to  the  plaintiff, 
but  their  prejudice  against  such  forms  of  insurance.  In  view  of 
the  action  of  the  courts  with  regard  to  excessive  verdicts,  we 
would,  in  any  event,  have  been  required,  I  think,  to  reduce  this 
one. 

Judgment  revei'sed,  new  trial  ordered,  with  costs  to  abide  the 
event. 

All  concur. 
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Edith  Vowell,  Resp\  v,  Twenty-Third  Street  Railway 
Company,  App'lt 

(New  York  Common  Picas,  General  Term,  Filed  December  i,  1895.) 

1.  Former  adjudication— Dismissal  on  kbrfts. 

«  Where,  in  an  action  to  recover  damages  for  iDjuries  resulting  from  de- 
fendant's negligence,  the  complaint  is  dismissed,  upon  the  trial,  on  the 
ground  that  the  plaintiff  has  executed  a  release  to  one  who  was  a  Ufii 
feasor,  thereby  discharging  the  defendant  from  any  liability,  the  judgment 
is  upon  the  merits. 

2.  Same. 

a  judgment  of  dismissal  on  the  merits  of  the  case  bars  a  new  action. 

Appeal  from  orders,  denying,  defend  ant's  motion  to  amend  the 
clerk's  minutes  by  inserting  after  the  word  "dismissed,"  the 
words  "  on  the  merits,"  and  granting  plaintiffs  motion  to  vacate 
the  judgment 

John  T.  Little^  Jr,^  for  app'lt ;  Alfred  G  Gowan^  for  resp't 

BooKSTAVEBt,  J. — This  action  was  brought  to  recover  damages 
for  injuries  received  by  reason  of  the  negligence  of  the  defendant 
in  the  management  of  a  car,  whereby  the  plaintiflf,  while  in  the 
act  of  alighting,  was  run  over  and  injured  by  a  laundry  wagon 
owned  by  one  Henry  Wilcke.  The  answer,  after  denying  the 
allegations  of  negligence,  set  up,  as  a  separate  defense,  that,  prior 
to  the  commencement  of  this  action,  the  plaintiflf,  by  an  instru- 
ment in  writing  under  seal,  for  a  valuable  consideration,  released 
and  discharged  the  said  Henry  Wilcke  from  all  and  every  claim 
and  demand  for  the  injuries  so  received,  and  that  thereby  the  de- 
fendant was  released  and  discharged  from  any  liability  for  the  in- 
juries set  out  in  the  complaint  The  complaint  was  dismissed, . 
upon  the  trial,  on  the  ground  that  the  plaintiflf  had  executed  are- 
lease  to  a  joint  tortfeasor^  thereby  discharging  the  defendant  from 
any  liability.  This  was  a  judgment  upon  the  merita  The  release 
was  pleaded  and  proved,  and  was  a  complete  bar  to  the  action. 

Section  1209  of  the  Code  of  Civil  Procedure  provides  that: 

"A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  *  *  *  does  not  prevent  a  new  action  for  the 
same  cause  of  action,  unless  it  expressly  declares,  or  it  appears  by 
the  judgment  roll,  that  it  is  rendered  upon  the  merits." 

Prior  to  the  amendment  of  this  section,  in  1877,  it  was  held  that 
a  judgment  dismissing  a  complaint  was  not  a  bar  to  another  action 
for  the  same  cause  (  Wheeler  v.  Ruchman^  51  N.  Y.  391),  and  the 
amendment  was  enacted  with  a  view  to  changing  this  in  a  case 
where  the  merits  were  necessarily  involved  in  the  dismissal  under 
the  section  as  it  now  stands.  Where  the  record  shows  the  judg- 
ment was  upon  the  merits,  it  is  a  bar.  ORourke  v.  Hadcock,  lU 
N.  Y.  541,  551,  555 ;  24  St  Rep.  511.  It  appears  from  the  record 
in  this  case  that  the  complaint  was  dismissed  "  on  the  ground  of 
the  release."  This  release  barred  the  action,  and  the  decision  was 
therefore  upon  tlie  merits.  A  new  action  and  a  new  trial  in  such 
a  case  must  have  the  same  resuk  The  cases  cited  by  the  plaintiff 
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were  either  decided  before  the  amendment  of  section  1209,  or  are 
cases  where  the  dismissal  was  not  upon  the  merits,  and  are  there- 
fore not  in  point 

It  follows  that  the  court  should  have  allowed  the  amendment 
to  the  clerk's  minutes  asked  for,  and  that  the  order  vacating  the 
judgment  was  erroneoua  Both  orders  should  be  reversed,  with 
costs  and  disbursements,  and  the  defendant  have  leave  to  renew 
his  motion  to  correct  the  clerk's  minutes  nunc  pro  tunc 

All  concur. 


Emil  Forster  et  al,  Resp'ts,  v.  John  Wilshusen,  App*lt 

{New  York  Oommon  Plea$,  ChMral  Term,  Filed  December  S,  1896.) 

1.  Rescission  contracts — ^Misrbprbsrntationb. 

Actual  fraud  is  not  necessar^r  to  support  an  action  for  rescission  of  a  con- 
tract ;  innocent  misrepresentation  is  sufficient. 

2.  Fraud— False  statements. 

A  false  statement  of  a  material  fact,  with  the  intent  and  effect  of  deceiv- 
ing, is  actual  fraud. 

5.  Principal  and  aoent— Fraud. 

The  misrepresentation  of  an  agent  to  sell  is  the  misrepresentation  of  the 
seller,  and  where  the  seller  receives  and  retains  a  benefit  from  the  sale  his 
innocence  of  the  fraud  is  ineffectual  to  ezonexate  him  from  liability  for  the 
fraud. 

Appeal  from  a  judgment  in  favor  of  plaintiflfs. 

George  F,  Langbein,  for  app'lt :  Edward  F.  Hassey,  for  resp'ts. 

Pryor,  J. — Upon  evidence  clearly  sufficient  to  sustain  his  cod- 
elusions,  the  learned  trial  judge  found  that,  by  his  agent,  the  de- 
fendant, with  intent  to  deceive  tlie  plaintiflfs,  made  representations 
as  to  the  rentals  of  the  property  ;  that  those  representations  were 
untrue,  and  material  in  inducing  the  plaintiflfs  to  purchase';  and 
that  with  due  diligence,  after  discovery  of  the  fraud,  plaintiflfs 
demanded  a  rescission  of  the  contract,  and  the  return  of  the  money 
paid  upon  it  These  facts,  by  all  authorities,  suffice  to  support 
the  action;  and  we  should  not  be  justified,  on  a  mere  conflict  of 
<3vidence,  in  reversing  the  judgment  Barfrd  v.  ifagor,  etc,,  96  N. 
Y.  567 :  Westerlo  v.  DeWitt,  36  irl.  340  ;  Krumm  v.  BeacK  96  id. 
399;  Hammond  v.  Penncoch  61  id.  145;  Vail  v.  Reynolds^  118  id. 
297 ;  28  St  Rep.  707 ;  Oriffing  v.  Diller,  21  N.  Y.  Supp.  407 ; 
Fairchild  v.  McMuhon,  139  N.  Y.  290 ;  64  St.  Rep.  495. 

It  is  objected  that  the  plaintiflfs  had  an  adequate  remedy  at  law, 
but  the  defense  was  not  pleaded.  Town  ofMeniz  v.  Cooky  108  N. 
Y.  604;  13  St  Rep.  845  ;  and  to  cancel  the  contract  the  interposi- 
tion of  equitv  was  requisite.  OoiM  v.  Bank,  86  N.  Y  75;  Bos- 
ley  V.  Nat  Machine  Co.,  123  N.  Y  550 ;  34  St  Rep.  277. 

It  is  also  urged  that  the  plaintiflfs  made  no  eflfort  to  ascertain 
from  tenants  the  actual  rent,  to  which  the  answer  is  that  the  de- 
fendant diverted  them  from  such  inquiry;  that  they  had  a  right/ 
to  rely  on  the  mere  statement  of  the  broker.  Mead  v.  Bunn,  32  N. 
Y.   275;  Schwenck   v.  Naylor,  102  id.  683;  and  that   want  of 
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diligence  in  discovering  the  fraud  is  not  sufficient  to  deprive  a 
party  of  his  right  to  rescind  a  fraudulent  contract.  Baker  v.  Lever^ 
67  N.  Y.  30i,  309.  /  Nor,  were  the  point  before  us,  would  an  at- 
tempt by  plaintiffs  to  resell  the  property  defeat  their  claim  to  a 
rescission.     Kountze  v.  Helmuth,  140  N.  Y.  432 ;  55  St  Rep.  798. 

It  is  said,  again,  that  an  actual  fraud  on  the  part  of  the  broker 
was  not  shown.  The  trial  judge  finds  that  he  made  the  misrepre- 
sentation with  intent  to  deceive,  and  surely  this  is  the  legal 
equivalent  of  actual  fraud.  Klei/  v.  Healy^  127  N.  Y.  555,  561 ; 
40  St  Rep.  215.  Moreover,  "a  mistake  or  mnocent  misrepresenta- 
tion"  was  enough  for  rescission  of  the  contract  Kountze  v.  Ken- 
nedy, 147  N.  Y.  124,  129 ;  69  St  Rep.  388 ;  Growe  v.  Leivin,  95 
N.  Y.  42& 

The  objection  that  the  defendant  is  not  responsible  for  the  mis- 
statemenji  of  the  broker  is  obviously  untenable  Defendant's 
agent  in  the  sale  of  the  property,  his  misrepresentation  was  the 
defendant's  misrepresentation.  Fairchild  v.  McMahon^  139  N.  Y. 
290,  295 ;  54  St  Rep.  495.  A  further  contention  is  that  plaintiffs 
did  not  rely  solely  on  the  broker's  statement,  but  also  upon  the 
defendant's  misrepresentation.  If  this  be  the  fact,  of  what  avail 
to  the  defendant?  Reliance  upon  his  own  statement  as  well  as  his 
broker's  only  aggravates  the  deception  practiced  on  plaintiffs.  It 
was  sufficient,  however,  that  the  misrepresentation  of  the  broker 
was  one,  though  not  the  sole,  inducing  cause.  Kley  v.  Htaly^  127 
N.  Y.  561  ;  40  St  Rep.  215. 

Adverting  to  the  alleged  errors  in  evidence  to  which  due  ob- 
jection and  exception  were  ta^en,  we  find  none;  at  all  events, 
none  of  prejudice  to  the  defendant  The  supposed  errors  spec- 
ially indicated  are  either  untenable  or  innocuous.  Plaintiffs'  re- 
Ijanqe  on  the  misreprasentation  was  of  the  essence  of  the  action, 
and  thev  were  peculiarly  competent  to  prove  it  N,  Y,  Land 
Impravement  Go.  v.  Chapman,  118  N.  Y.  288;  28  St  Rep  780; 
King  v.  Fitch,  40  N.  Y.  432,  449.  Proof  that  plaintiffs  were  in 
structed  by  their  attorney  to  ascertain  the  amount  of  rent  was 
probably  immaterial,  but  it  was  certainly  harmlesa  Proof  that 
the  defendant  never  employed  the  broker  to  sell  the  property  was 
riglitly  rejected,  because  contrary  to  an  admission  in  the  answer. 
Proof  that  the  defendant  never  authorized  his  broker  to  make  the 
misrepresentation  was  irrelevant,  because,  nevertheless,  the  defen*!- 
ant  was  responsible  for  the  misrepresentation.  Krumm  v.  Beach, 
96  N.  Y.  898,  405.  Defendant  insists  that  the  number  of  chil- 
dren borne  by  a  witness  was  a  circumstance  affecting  her  credi- 
bility, but  we  own  an  inability  to  apprehend  the  alleged  relation 
between  the  two  facts.  The  cause  was  well  tried,  and  correctly 
determined. 

Judgment  affirmed,  with  costa    ^ 
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The  People  ex  reL  Joseph  B.  Eakins,  App'lt,  v.  Theodore 
Roosevelt  et  aL,  as  Police  Commissioners,  eta,  Resp^ta. 

(New  York  Comnum  Pleas,  General  Term,  Filed  December  S,  J896.) 

1.  Municipal  corporations— Policbmbn — Rstirbmbnt. 

A  complaint  against  a  police  officer,  filed  by  a  citizen  with  the  police 
board,  notice  of  which  is  given  to  the  officer,  is  a  *'  charge  pending/' 
within  section  807,  chapter  569  of  1895. 

2.  Same. 

In  such  case,  an  officer  is  not  entitled  to  be  retired  as  a  matter  of  right, 
though  no  formal  charges  have  been  preferred. 

Appeal  from  an  order,  denying  the  application  of  relator  to 
be  relieved  and  dismissed  from  the  police  force,  and  placed  on  the 
fund. 

Hess^  Townsend  <t  McGlellancC,  for  app'lt;  Francis  M,  Scott,  for 
resp'ts. 

Daly,  C.  J. — ^The  relator,  Police  Captain  Eakins,  of  the  Fif- 
teenth precinct,  had  been  a  member  of  the  police  force  of  the  city 
of  New  York,  and  performed  duty  on  such  force  for  a  period  of 
twenty  years  and  upward  on  the  18th  day  of  May,  1895,  upon 
which  date  he  made  application  to  the  board  of  police  commis- 
sioners to  be  relieved  and  dismissed  from  the  force  and  service, 
and  ftlaced  on  the  roll  of  the  police  pension  fuud;  and  he  was 
entitled,  of  righ^  to  have  his  Application  granted   by  the  board, 

Erovided  there  were  at  that  date  no  charges  against  him  pending, 
laws  1895,  chap.  569,  amending  Consolidation  \Act,  section  307. 
On  May  13,  1895,  five  days  before  his  application,  the  board  had 
received  from  C.  H.  Parknurst,  T.  D.  Kenneson,  and  Frank  Moss, 
executive  committee  of  the  Society  for  the  Prevention  of  Crime, 
a  letter,  inclosing  copies  of  papers,  with  a  statement  that  they  had 
been  sent  that  day  to  the  mayor,  the  superintendent  of  police,  and 
the  captain  of  the  Fifteenth  precinct  (the  relator's).  The  paper 
sent  to  the  relator  on  May  18th,  a  copy  of  which  was  transmitted 
to  the  board  on  the  same  day,  was  as  follows : 

New  York,  May  11th,  1895. 
*' Joseph  B.  Eakins,  Captain  15th  Police  Precinct,  New  York 
City — Sir :  You  will  find  inclosed  a  list  of  resorts  in  your  pre- 
cinct which,  presumably  with  your  knowledge  and  by  your  con- 
nivance, are  being  conducted  in  opfen  and  flagrant  violation  of 
law.  Whether  you  had  ever  maae  yourself  familiar  with  your 
obligations  in  such  matters  prior  to  your  appointment  to  a  cap- 
taincy may  be  something  of  a  question,  but  for  the  past  three 
years  there  has  been  such  an  amount  of  educational  matter  sent 
out  from  the  office  of  the  Society  for  the  Prevention  of  Crime 
bearing  upon  the  official  delinquincies  of  the  police,  and  the  sworn 
duties  devolving  upon  them,  that  it  would  seem  that  even  the  in- 
telligence, and  possibly  the  conscience,  of  a  police  captiiin  would 
have  received  certain  impressions  of  a  quickening  and  stimulating 
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character.  The  opinion  seems  to  have  been  formed  in  your 
mind,  and  in  that  of  your  fellow  captains,  that  the  criminal  ad- 
ministration of  the  affairs  of  your  department  had  been  so  long  a 
part  of  the  life  of  the  town  that  no  change  in  municipal  govern- 
ment could  suffice  to  work  any  substantial  alteration  or  better- 
ment. Things  could  not  have  been  managed  in  your  pi-ecinct,  as 
we  know  them  to  have  been  managed  in  the  months  that  have 
transpired  since  the  new  city  administration  came  into  power,  if 
you  had  had  any  particular  concern  or  anxiety  as  to  what  that  ad- 
ministration might  intend  and  undertake.  We  have,  in  the  mean 
time,  been  keeping  careful  watch  upon  you  and  your  colleagues, 
and  have  decided  to  furnish  you  and  the  new  police  commissipn- 
ers  with  some  of  the  results  of  our  observation,  not  because  of 
the  existence  of  a  certain  amount  of  criminal  lawlessness,  in  your 
precinct,  but  for  the  reason  that  the  viciousness  of  the  resorta 
which  you  are  harboring  is  so  gross  and  open  that  the  Fifteenth 
precinct  is  now,  as  it  has  long  been,  a  moml  plague  spot  in  the 
city  and  a  reproach  to  our  civilization,  and  a  disgrace  to  the  de- 
partment that  has  hitherto  tolerated  it  Careful  evidence  has  been 
secured  in  regard  to  the  resorts  specified  in  the  accompanying 
letters,  most  of  which  you  probably  instantly  recognize.  We 
shall  observe  your  method  of  dealing  with  your  complaint,  and 
shall  return  to  the  matter  later  if  you  show  any  disposition  to 
temporize  or  to  evade  your  distinct  obligation. 

**  Yours,  truly,  "C.  H.  Parkhurst,         , 

"T.  D.  Kenneson, 
"Frank  Mo36, 

**Executive  Committee. 

"  Rooms  of  the  Society  for  the  Prevention  of  Crime,  United 
Charties  Building. 

"  Saloons  which  are  frequented  by  prostitutes ;  Wolfers\  72 
University  Place;  Stevenson's,  S.  W.  corner  Thomj^on  &  West 
Third  st.;  Monell's,  121  West  Third  st;  *  Tlie  Golden  Swan,*  S. 
E.  corner  Sixth  Ave.  and  West  Fourth  st 

"Houses  of  prostitution:  204  Thompson  street;  230  Wooster 
street;  127  West  Third  streot  (rear^;  224  Wooster  street;  Ul 
West  Third  street;  134  West  Third  street 

*'  Houses  of  Assignation :  48  Great  Jones  street ;  52  Bond  street; 
64  Great  Jones  street;  Daly's  Hotel,  50  East  Thirteenth  street; 
12  East  Thirteenth  street;  69  West  Tenth  street;  Hotel  St  Law- 
rence,  30  East  Thirteenth  street;  82  West  Third  sti-eet:  230 
Thompson  street;  Hotel  Jerome,  S.  W.  corner  Twelftli  street  and 
University  place;  245  Wooster  street ;  182  Macdougal  street;  210 
Thompson  street ;  209  Wooster  street ;  14  East  Thirteenth  street "^ 

The  letter  received  by  the  board  on  May  18th  was  as  follows: 

"New  York,  May  lltb,  1895. 
"  Theodore  Roosevelt,  Chairman  Board  of  Police  Commissicm- 
era.  New  York  City — ^Dear  Sir :  Accompanying  this  please  find 
copies  of  papers  which,  as  representing  the  Society  for  the  Pre- 
vention of  Crime,  we  have  to-day  sent  to  the  mayor,  superintend- 
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eut  of  police,  and  to  the  captain  of  the  Fifteent  precinct  With 
assurances  of  our  cordial  support  in  the  work  so  recently  devolved 
upon  you,  we  are,  Yours,  very  truly, 

"C.  H.  Parkhurst, 
"T.  D.  Kenneson, 
"  Fkank  Moss, 

*'  Executive  Committee, 

^'  Rooms  of  the  Society  for  the  Prevention  of  Crime,  United  Chari- 
ties BuildiHg." 

On  the  date  of  the  receipt  of  these  papers  the  board  referred  the 
subject  to  one  of  the  commissioners  (Parker),  to  formulate  the 
charges  contained  in  them  mgre  in  detail,  and  obtain  evidence  in 
support  of  such  charges.,  Commissioner  Parker  thereupon,  on  the 
same  day  (May  13th),  had  an  interview  with  the  acting  superin- 
tendent of  the  Society  for  the  Prevention  of  Crime,  and  requested 
liim  to  produce  evidence  in  snpport  of  the  charges.  On  the  14th 
the  latter  produced  to  Commissioner  Parker  voluminous  evidence, 
and  on  tlie  15th  the  commissioner  requested  the  attorney  for  the 
society  to  put  the, charges  in  more  detailed  form,  and  the  attorney 
thereupon  took  the  matter  in  charge.  Such  was  the  condition  of 
affairs  when,  on  the  18th,  Captain  Eakin  made  his  application  to 
be  retired;  and  the  sole  question  is  whether  at  that  time,  in  the 
sense  of  the  statute,  charges  were  pending  against  him.  On  the 
22d  and  23d  of  May  the  relator  was  informed  by  Commissioned 
Parker  of  the  charges  against  him,  and  that  they  were  being  looked 
into.  On  the  27th  the  charges,  in  detailed  form  and  verified,  were 
brought  before  the  board,  and  the  relator's  application  for  retire- 
ment was  denied.  On  the  28th  the  charges  were  put  into  another 
form,  according  to  a  system  of  the  department,  by  superadding  to 
the  charges  made  by  the  citizens  a  charge,  in  form,  by  a  command- 
ing officer  of  the  force.  In  that  form  they  were  served  upon  the 
relator  on  May  28th. 

It  seems  impossible  to  answer  the  question  submitted  upon  this 
appeal  except  in  the  affirmative,  and  there  is  little  to  add  to  the 
careful  opinion  of  the  learned  justice  at  special  term,  who  held  that 
charges  were  pending  against  Captain  Eakins  at  the  time  of  his 
application,  and  that  his  petition  for  mandamtis  to  compel  the 
police  board  to  relieve  him  and  place  him  upon  the  pension  roll 
mast  be  denied.  The  objections  to  this  conclusions,  it  seems  to 
me,  are  based,  not  upon  substance,  but  upon  words,  and  the  tech- 
nical meaning  of  "  charges  "  and  "charges  pending."  The  accusa- 
tion of  neglect  of  duty  and  inefficiency,  against  the  captain,  liad 
been  made  by  responsible  citizens,  directly  to  him  and  to  his  su- 
p>erior  officer,  and  to  the  board  whose  duty  it  was  to  take  cogni- 
zance of  such  allegations.  It  was  after  receipt  of  those  accusations 
in  writing  that  the  relator  applied  for  retirement,  and  this,  it  seems 
to  me,  is  exactly  what  the  legislature  intended  to  prevent,  namely, 
resignation  under  charges.  In  considering  whether  such  accusa- 
tions so  made  were  **  pending  charges,"  Judge  Bischoff  has  re- 
ferred to  the  authorities  holding  that  the  words  of  a  statute,  if  of 
St.  Rep.,  Vol.  LXX.        89 
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common  use,  "are  to  be  taken  in  their  natural,  plain,  obvious,  and 
ordinary  signification,"  People  ex  rel  Boclces  v.  Wemple^  115  K 
Y.  302 ;  26  St  Rep.  330 ;  Polliemus  v.  Fiichhurg  R.  R  Co.,  123  N. 
Y.  502 ;  34  St  Rep.  420,  and  that,  where  wcu'ds  have  two  signifi- 
cations, the  popular  one  should  have  'the  preference.  Suth.  Sl 
Coast  §§  247-258,  357. 

It  has  been  held  that  the  expression.  **  charged  with  crime,"  sig- 
nifies that  legal  proceedings  have  been  commenced  by  complaint 
or  indictment,  ^cUe  v.  Duncan^  9  Port  (Ala.)  260;  Day  v.  Inhahi- 
tants  of  Otis,  8  Allen,  477;  3Iary  v.  State,  5  Mo.  72;  and  that 
"charges"  signifies  an  accusation  made  in  a  legal  manner,  Tom- 
peri  V.  Lithgow,  1  Bush,  178,  and  implies  an  original  complaint  in 
the  first  instance  preliminary  to  a  formal  triad  for  a  crime,  Ryan  v. 
People,  79  N.  Y.  598.  What  is  the  legal  manner  of  accusing  a 
police  officer  before  the  police  board  ?  What  constitutes  an  origi- 
nal complaint  in  the  nrat  instance  in  such  prosocution?  The 
statute  prescribed  nothing  more  than  that  charges  must  be  **  writ- 
ten." Consolidation  Act,  §  272.  No  particular  form  is  prescribed 
or  required.  It  is  not  required  that  more  should  be  dorte  than  to 
specify  the  oflEense  by  any  language  which  conveys  that  informa- 
tion, and  enables  the  accused  to  prepare  for  trial.  People  v. 
Board  of  Fire  Gom'rs,  77  N.  Y.  153-155.  The  police  board  is  not 
a  court,  and  the  same  formalities  in  ite  procedure  as  in  ordinary 
tribunals  of  criminal  jurisdiction  is  not  required.  A  general 
charge  is  sufficient  to  answer  the  purpose  intended.  People  v. 
Board  of  Police  Com'rs,  93  N.  Y.  97.  No  particular  rules  of  pro- 
cedure govern  the  police  board.  They  may  proceed  in  their  in- 
vestigation in  any  manner  they  choose.  People  ex  rel  Weston  v. 
McC:ave,  123  N.  Y .  512 ;  34  St  Rep.  274.  In  order  that  the  dis- 
cipline, efficiency,  and  utility  of  the  police  force  may  be  main- 
tained, and  those  unfit  for  such  duties  may  be  removed,  the  law 
should  be  construed  liberally,  with  a  view  to  accomplish  the  pur- 
pose intended.  People  ex  rel  Lee  v.  Doolittle,  44  Hun,  293 ;  7  St 
Rep.  651. 

Having  in  view  these  requirements,  the  letter  addressed  by  the 
society  to  Capt  Eakins  and  transmitted  by  it  to  the  board  as  above 
described,  were  written  charges  within  the  statute,  if  the  communi- 
cation specified  an  offense,  in  plain  language,  which  enabled  theac- 
cnsea  to  meet  the  accusation.  There  can  be  no  doubt  that  an  of- 
fense was  so  described  and  specified  as  to  leave  no  room  for  ques- 
tion. He  was  told  that  a  number  of  vicious  resorts  were  conducted 
in  open  and  flagrant  violation  of  law  in  his  precinct,  presumably 
with  his  knowledge  and  by  his  connivance,  and  a  list  of  them  was 
given,  with  a  statement  of  their  character,  and  he  was  charged 
substantially  with  neglect  of  his  duty  as  a  police  captain  in  har- 
boring such  resorts  of  vioiousness.  which  were  so  gross  and  open 
that  this  precinct  then  was,  and  had  long  been,  a  disgrace  to  the 
department  The  fact  that  the  captain  concluded  to  demand  his 
retirement  from  the  force  within  five  days  after  receiving  the 
society^s  letter  is  evidence  that  the  charges  were  sufficiently  specific 
and  fully  understood.  The  board  might  undoubtedly,  therefore, 
have  acted  upon  those  charges  and  cited  the  accused  to  answer 
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them;  but,  although  they  were  received  by  the  board  on  the  13th, 
the  same  day  that  they  were  sent  to  the  captain,  he  was  not  sum- 
moned to  answer  until  after  his  application  for  retirement  on  the 
25th.  Where  these  charges  pending  at  the  time  of  such  application  ? 
It  is  contended,  on  his  behalf,  that,  until  notice  had  been  given  to 
the  accused  by  the  board,  or  he  had  been  cited  to  answer,  there 
were  no  charges  pending  against  him.  But  notice  to  the  accused 
is  only  one  step  in  the  pendency  of  such  a  prosecution.  The  first 
step  is  the  presentation  of  charges  to  the  board.  The  next  may 
be  notice  from  the  board  to  the  accused,  or  may  be  refefence  of 
the  complaint  to  counsel  or  committee,  to  be  formulated.  In  any 
case  the  proceeding  is  commenced  when  the  written  accusation 
subscribed  by  the  complainant  is  presented  to  the  board  in  any 
form  of  which  it  must  take  notice;  and  after  the  proceeding  was 
commenced  it  is  pending  until  terminated.  Suppose  that  the 
statute  forbade  the  commissioners  to  retire  an  officer  against 
whom  charges  were  pending.  Could  the  Commissioners,  after 
receipt  of  charges,  postpone  notice  to  the  accused  in  order  to  ac- 
cept his  application  for  retirement,  withoilt  violating  the  statute? 
If  not,  could  the  accused,  taking  advantage  of  the  delay  necessary 
for  formulating  the  charges  already  presented,  interpose  his  appli- 
cation and  defeat  the  statute?  That  is  the  case  here;  and,  inas- 
much as  the  statute  does  substantially  forbid  the  retirement  of  an 
officer  while  charges  are  pending,  I  do  not  see  how  the  commis- 
sioners themselves  could  escape  accusation  of  breach  of  duty  had 
they  disregarded  the  complaint  made*  by  the  society  and  retired 
the  relator  upon  his  subsequent  application. 

The  order  appealed  from  should  be  affirmed. 

All  concur. 


Caspar  Strobel,  App^lt,  v.  John  Ochse,  Impleaded,  etc.,  Resp*t 

{Mw  York  Common  Pleas,  Oerieral  Tet'm,  Filed  December  f ,  1895.) 

Mechanic's  lien — ^Joint  contract. 

Joint  contractors,  who  divide  the  work  and  compensation,  with  the 
owner's  assent,  may  file  and  enforce  separate  liens. 

Appeal  from  a  judgment  dismissing  the  complaint. 

Wilson,  Biirker  S  Walsh,  for  app'It;    Samuel  Mullen,  for  resp't 

Daly,  C.  J. — Stroebel,  the  plaintiff,  and  one  Schreiber,  who 
were  not  copartners,  signed  a  contract  with  the  defendant,  Ochse, 
to  do  the  mason,  carpenter,  and  plumber  work  upon  No.  297  East 
Tenth  street  for  the  sum  of  $1,325;  but  immediately  after  the 
signing  of  the  contract  it  was  agreed  between  all  the  parties  that 
Stroebel  was  to  get  $500  for  the  mason  work,  and  pay  his  men, 
and  Schrieber  was  to  get  the  balance,  ajid  pay  his  men.  The 
effect  of  this  division  of  the  work,  while  it  did  not  aSect  the  joint 
liability  of  Stroebel  and  Schreiber  for  the  due  performance  of 
their  contract,  was  to  constitute  each  of  them  snbcon tractors  under 
the  joint  c:ontract  Vogel  v.  Whitmore,  72  Hun,  417  ;  54  St  Rep. 
882.     Being  subcontractors  each  had  the  right  to  file  a  separate 
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lien  for  the  amount  due  him,  and  this  is  what  the  phiintiS, 
Stroebel,  did,  and  commenced  this  action  to  foreclose  it  His 
action  was  dismissed  on  the  ground  that  he  should  have  filed  a 
joint  lien  with  Schreiber,  because  the  evidence  showed  a  joint 
contract,  and  that  no  alteration  of  the  contract  with  defendant's 
consent  had  been  mada  It  is  not  certain  that  the  consent  of  the 
defendant  to  the  division  of  the  work  or  severance  of  the  contract 
need  be  shown  to  give  /the  plaintiff,  under  his  agreement  with 
Schreiber  for  a  division,  the  rights  of  a  subcontractor.  But  in 
this  case  the  defendant  s  assent  was  proved,  and  so  that  objection 
was  out  of  the  way.  As  a  subcontractor,  Stroebel  was  not  bound 
to  file  a  joint  lien  with  Schreiber.  It  was  necessary,  of  course,  to 
prove  the  due  completion  of  the  work  under  the  joint  contract, 
and  this  he  did.  As  Schreiber  was  made  a  party  defendant  to 
the  action,  the  defendant  was  amply  protected,  and  any  defense 
against  his  joint  contractors  was  available  to  him.  A  prima  Jack 
case  for  recovery  was  made  out,  and  the  complaint  should  not 
liave  been  dismissed. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  abide  the 
event 

All  concur. 


Henrietta  Hecht,  App'lt,  v,  Edward  C.  HEimwAGEN,  Eesp't 

{New  York  Common  Pleas,  General  Term,  Filed  December  S,  1895.) 

LAin>LORD  AND  TENANT — ReNT. 

Rent  payable  on  the  first  day  of  each  month  is  collectable  only  to  the 
time  of  a  nre  occuring  in  the  middle  of  the  month,  under  a  provision  in 
the  lease  that  when,  on  the  occurence  of  a  Are,  the  landlord  elects  to  end 
the  term,  the  accrued  rent  shall  be  paid  up  to  the  time  of  the  fire. 

Appeal  from  a  judgment  entered  on  a  verdict. 
Arthur  Furber,  for  app'lt ;  Robert  E,  Deyo^  for  resp't 

Pryor,  J. — The  authorities  adduced  by  the  learned  counselfor 
the  appellant,  to  which  may  be  added  Graig  v.  Buller^  83  Hun, 
286 ;  64  St  Rep.  733,  are  conclusive  of  the  proposition  that  the 
entire  rent  for  the  month  of  August  was  due  on  the  1st  day  of 
the  month.  Hence,  aside  from  any  provision  in  the  lease  qualify- 
ing the  legal  rights  of  the  parties,  the  termination  of  the  tenancy 
on  the  12th  of  August  would  be  no  answer  to  an  action  for  all 
the  rent  of  the  month.  But  the  parties  have  expressly  stipulated 
that  when,  on  the  occurrenoe  of  a  fire,  the  landlord  elects  to  end 
the  term,  the  **  accrued  rent  shall  be  paid  up  to  the  time  of  the 
fire."  The  landlord  knew  that  the  entire  rent  for  August  would 
accrue  and  be  due  on  the  1st  day  of  the  month.  What,  then, 
did  he  mean  by  the  provision  that  accrued  rent  should  be  paid 
up  to  the  time  of  the  fire?  He  could  intend  but  one  thing, 
namelv,  that,  although  all  the  rent  for  August  accrued  on  the  1st 
day  of  the  month,  yet  the  tenant  should  pay  rent  only  to  the 
12th,  the  time  of  the  fire.  Upon  any  other  construction,  the 
words  "  up  to  the  time  of  the  fire"  would  be  utterly  without  op- 
eration and  effect     Of  course,  it  was  competent  for  the  parties  by 
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express  covenant  to  apportion  the  rent,  Zuk  v.  Jinkj  24  Wend 
76;  Ohurch  v.  Seeley,  110  N.  ,Y.  457  ;  18  Sl  Rap.  280;  md  tins 
they  have  done  .by  terms  of  which  the  meaniiig  is  unmistakabla 

We  are  content,  without  further  argument^  to  affirm  the  judg- 
ment on  the  opinion  of  CoNLAN,  J.,  in  the  court  below. 

Judgment  affirmed,  with  costs. 

All  concur. 


Johanna  Mahoney,  App'lt,  v.  Emma  Mahoney,  Resp't 

(New  York  Common  Pleas,  General  Term,  Filed  Ihc^^mbttr  S,  IS95.} 

Trial — Objection. 

An  objection  to  any  conversation  in  respect  to  profosaional  opinion  b 
not  an  objection  to  professional  communications  between  :iitorn€y  und 
client,  biit  rather  to  the  general  incompetency  of  opiELious  as  evidence. 

Appeal  from  a  judgment  in  favor  of  deCentlantj  rendered  bj 
the  justice  without  a  jury. 

Afoses  Weinman^  for  app'lt ;  Philip  Briit,  for  resp't. 

GiEGERiCH,  J. — A  careful  perusal  of  the  voluminous  record 
convinces  me  that  the  trial  justice  was  right  in  h\s  coticlusion  upon 
the  facts,  viz.,  that  the  defendant's  promise  to  pay  the  plaintiff 
was  voluntary,  and  not  founded  upon  any  clriim  of  legal  right 
made  by  the  latter  against  the  former.  The  only  alleged  eriuv 
urged  by  the  appellant  for  the  reversal  of  the  judgment  rs  that 
the  testimony  of  Mr.  Leopold  Wallach  disGlosr?d  profe^sionnl 
communications  between  him  and  his  client,  the  plaiiitilT,  and  was 
consequently  erroneously  admitted.  The  proper  ground  of  objec- 
tion  was,  however,  not  specified  upon  the  trial  The  objection 
made  was  to  "any  converaation  in  respect  to  [iroft^s^^jnTial  opinion/' 
and  in  view  of  the  facts  and  the  context  this  cannot  be  under- 
stoood,  and  could  not  have  been  understood  by  the  justice  or 
adverse  counsel,  as  referring  to  professional  communications  be- 
tween attorney  and  client,  but  rather  to  the  general  ifiuotnftetency 
of  opinions  as  evidence ;  and  hence,  under  well-establishetl  rules, 
it  should  be  disregarded.  Mead  v.  Shea,  92  N.  Y,  122 ;  Baylies, 
Trial  Praa  p.  202,  and  cases  cited.  As  we  are  satisQedj  from  a 
careful  consideration  of  the  evidence,  that  the  decision  of  the 
justice  was  in  all  respects  correct,  the  judgment  should  be 
affirmed,  with  costa 


Henry  Constant,  Resp't,  v.  John  F.  Barrett,  App'lt. 

(New  York  Common  Pleas,  General  Term,  Filed  Ik^ember  S,  1S9S,) 

SUMMABT  PROCEEDINGS— SeT-OPP. 

a  tenant,  who  acquires  an  overdue  mortgage  upon  the  demiaed  prop- 
erty, cannot  set-oflf  the  debt  against  the  rent  in  a  summary  proceedinp. 

Appeal  from  a  final  order  dismissing  the  petition. 

Motion  bv  defendant  for  leave  to  appeal  to  tbe  court  n!  appeals, 

Charles  Strauss,  for  app'lt;    William  H,  Stge,  for  resp't 
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Per  Cl'RIAM. — Although  the  opinion  of  the  general  term,  iu- 
cidentally  deals  with  the  question  of  the  power  of  the  justice  of  a 
district  court  to  entertain  an  equitable  defence  to  a  proceeding  to 
recover  real  estate,  under  section  2244  of  the  Code,  as  amended  in 
1893,  yet  that  question  is  not  directly  brought  up  by'  this  appeal, 
because  the  decision  of  the  court  proceeded  upon  the  ground  that 
the  facts  set  up  constituted  no  defense.  The  case  is  a  peculiar 
one,  and  not  likely  to  be  of  frequent  occurrence.  It  is  that  of  a 
tenant  who  acquires  an  overdue  mortgage  upon  the  demised  prop- 
erty and  desires  to  set  off  the  debt  against  the  rent  in  a  summary 
proceeding.  This  we  held  he  could  not  do,  and  we  pointed  out 
the  ample  remedies  at  his  disposal  in  an  action  to  foreclose  his 
mortgaga  The  question  is  not  one  which  would  authorize  us  to 
grant  the  motion  asked  for. 

Motion  denied,  with  $10  costs. 


Patrick  Dunn  et  aly  Resp'ts,  u.  Charles  Wehle,  App'It 

(New  York  Common  Pleas,  Oeneral  Term,  Filed  December  £,  1895,) 

Jurisdiction— New  York  city  court. 

A  complaiDt,  which  alleges  that  defendant,  by  false  representations, 
induced  plaintiff  to  execute  an  assignment  of  a  judgment,  that  defendant 
collected  the  amount  thereof;  and  refused  to  pajr  it  over, — and  asks  for  the 
recovery  of  the  amount  of  the  judgment,  and  that  the  assignment  be  set 
aside,  states  a  legal  cause  of  action  as  to  the  recovery  asked,  and  to  that 
extent  the  city  court  has  jurisdiction. 

Appeal  from  an  order  discontinuing  the  case  without  costs. 
Charles  Wehle  and  Oeo,  H.  Yeaman^  for  appFt ;  John  Whalen, 
for  resp'ts. 

Daly,  C.  J. —  The  city  court  denied  costs  to  the  defendant 
upon  the  plaintiffs'  application  for  leave  to  discontinue,  upon  the 
ground  that  the  complaint  showed  want  of  jurisdiction  in  that 
court,  and  it  therefore  had  no  power  to  award  costs  to  either 
party.  The  complaint  set  forth  a  cause  of  action  for  money,  of 
which  the  citv  court  had  jurisdiction,  but  it  demanded,  in  addi- 
tion to  the  judgment  at  law,  equitable  relief,  which  was  neces- 
sary in  aid  of  the  legal  recovery.  In  such  a  case  I  think  that 
the  plaintiffs  might  have  waived,  or  the  court  might  have  dis- 
regarded, the  prayer  for  equitable  relief,  and  *judgment  might 
have  been  given  at  law ;  and  so,  when  plaintiffs  souglit  to  discon- 
tinue after  putting  the  defendant  to  the  trouble  of  answering,  the 
court  might  have  allowed  costs,  as  a  condition  of  granting  the 
application.  The  plaintiffs'  cause  of  action  was  that  through  their 
attorney,  this  defendant,  they  had  obtained  judgment  against  third 
parties  for  $1,793.73,  and  that  the-said  attorney  had  collected  the 
sum  of  $1,400  from  said  parties,  and  satisfied  the  judgment,  and 
had  retained  the  money  so  collected  after  demand  upon  him.  The 
complaint  averred,  in  addition,  that  at  the  time  of  obtaining  the 
judgment  he  had  induced  one  of  the  plaintiffs,  Patrick,  to  execute 
an  assignment  of  it  to  him  (defendant)  representing  that  instrument 
to  be  an  authority  to  collect  and  receive  the  amount  of  the  judg- 
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ment;  that  the  other  plaintifif,  Ann,  had  refused  to  sign  or  execute 
the  instrument ;  that  nevertheless  it  was  filed  in  the  office  of  the 
clerk  of  the  court,  purporting  to  be  signed  and  executed  by  both 
plaintiflEs,  but  that  it  was  null,  void,- and  of  no  eflfect  The  equit- 
able relief  praved  for  was  that  the  alleged  assignment  be  declared 
fraudulent  and  void  and  of  no  effect,  and  that  the  same  be  set  aside. 
The  cause  of  action  set  forth  was  purely  legal  in  its  nature.  If 
the  averments  of  the  complaint  were  true,  the  alleged  assignment 
was  fraudulent  in  law  as  well  as  in  eq^uity ;  and,  if  it  were  inter- 
posed as  a  defense  to  the  plaintiff's  claim  for  the  proceeds  of  the 
judgment,  it  would  have  been  ineffectual  on  proof  of  the  fraud,  or 
that  it  was  delivered  merely  as  evidence  oi  authority  to  collect 
the  judgment  As  between  plaintiffs  and  their  judgment  debtor, 
it  might  have  been  necessary  to  invoke  the  equity  powers  of  the 
court  to  cancel  the  assignment  before  attempting  to  collect  the 
judgment;  but,  wherd  the  judgment  has  been  paid  to  the  alleged 
fraudulent  assignee,  no  cancellation  is  necessary  a3  a  prerequisite 
to  a  recovery  from  him.  The  primary  right  of  the  plaintiffs  was 
a  legal  one,  —  their  remedy  pecuniary  and  legal.  8  Am.  &  Eng. 
Enc.  Law,  650,  661.  The  order  will  therefore  be  reversed,  with 
costs  and  disbursements  of  this  court  to  appellant,  and  the  case 
remitted  to  the  city  court  to  exercise  its  discretion  in  the  matter 
of  the  imposition  of  costs  upon  discontinuance. 
All  concur. 


Lucy  R  Blake  et  al,  Resp'ts,  v.  Nathan  J.  Newwitter,  App'lt 
{New  York  Gammon  PUas,  General  Term^  Filed  December  £,  1896.) 

APPBAIi— EVIDBNCE. 

The  flndiDg  of  &  trial  judge,  on  conflicting  evidence,  will  not  not  be  dis- 
turbed on  appeal. 

Appeal  from  an  interlocutory  judgment  in  favor  of  plaintiflEs. 
Cantor  <k  Van  Schaick^  for  appUt;  Artemas  B.  Smith  and  Arthur 
L.  Henthom,  for  resp^ts. 

BooKSTAVER,  J. — The  appellant's  sole  contention  is  that  the 
judgment  is  unwarranted  by  the  facta  Tlie  complaint  alleges  that 
the  plaintiflEs,  pursuant  to  an  agreement  between  them  and  the  de- 
fendant, performed  certain  labor  and  furnished  certain  materials 
in  putting  in  steam-heating  appartus,  and  making  repairs  to  the 
heating  tank  and  boiler;  that  by  the  terms  of  the  agreement  the 
defendant  was  to  pay  the  fair  and  reasonable  value  of  the  work 
done,  labor  and  materials  furnished,  which  was  $1,114.98;  that  the 
defendant  has  paid  on  account  thereof  the  sum  of  $413.78,  and 
they  demand  judgment  for  the  balanca  The  defendants  answers 
that  the  materials  and  work  were  defective,  in  that  the  boiler  fur- 
nished burst,  wliich  compelled  him  to  put  in  a  new  boiler  at  an 
expense  of  $500,  and  that  he  was  thereby  further  damaged  in  the 
sum  of  $1,000,  bdth  of  which  sums  he  counterclaims.  By  their 
reply,  plaintiffs  deny  the  defects,  and  allege  that  the  boiler  which 
they  had  furnished  was  sufficient,  but,  through  the  carelessness  of 
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the  defendant  or  his  servants,  was  improperly  used,  iu  tbat  it  was 
overheated  and  at  the  same  time  not  supplied  with  sufficient 
water.  The  reply  also  set  up  an  accord  and  satisfactioa  The 
defendant  sougnt  to  prove  upon  the  trial  that  the  damage  to  the 
boiler  resulted  from  the  fact  that  the  plaintiffs  improperly  placed 
in  position  and  connected  a  certain  automatic,  self-acting  water 
feeder  to  the  boilers.  He  contended  that  the  feeder  was  placed 
too  low  to  fill  the  boiler  at  its  proper  level,  thereby  causing  the 
boiler  to  burn  out  The  evidence  shows  that  the  work  was  per- 
formed at  the  request  of  the  defendant,  and  that  the  bills  rendered 
were  received  by  him  without  objection.  The  question  in  the  case 
is  whether  the  work  was  properly^ performed. 

In  October.  1892,  the  plaintiffs  furnished  a  set  of  grate  bars  for 
the  defendant's  boiler.  In  December  they  were  called  in  to  re- 
pair the  boiler.  They  took  out  the  old  boiler  and  put  in  a  new 
one.  This  work  was  completed,  and  a  bill  therefor,  rendered 
January  1,  1893.  On  January  27,  1893,  at  the  request  of  the 
janitor  of  the  defendant's  buildings,  their  superintendent  calleti 
and  examined  the  boiler.  He  found  the  tubes  over  the  fire  red. 
and  badly  twisted.     On  this  same  day  they  wrote  the  defendant: 

"  Agreeable  to  you  request,  and  also  to  call  of  your  janitor,  we 
sent  our  superintendent  to  the  Hamilton  apartment  house  this 
morning,  and  we  find  that  the  water  has  been  out  of  the  boiler 
and  the  boiler  burnt,  through  the  carelessness  of  your  janitor. 
When  he  called  at  your  office  this  morning,  he  was  under  the  in- 
fluence of  liquor,  and  when  our  superintendent  and  one  of  our 
best  men  saw  him  this  afternoon,  he  was  still  under  the  influence 
of  liquor.  *  *  *  Shall  we  go  on  and  make  good  the  damage, 
and  charge  to  your  account  ?  '' 

They  received  the  following  letter  in  reply  from  the  defendant: 

**  Please  proceed  to  make  the  repairs  in  the  boiler  of  the  Hamil- 
ton, in  answer  to  yours  of  this  date." 

On  February  3d  the  plaintiffs  wrote  to  the  defendant : 

"  You  are  probably  aware  that  the  work  done  by  our  men  on 
Saturday  and  Saturday  night. last  was  of  such  a  nature  as  to  allow 
the  boiler  in  your  apartment  house  *  *  *  to  be  run  on  Sun- 
day morning,  and  continued,  in  a  partially  repaired  condition,  un- 
til we  could  complete  the  repairs.  The  boiler  is  now  running 
with  about  twelve  of  the  lower  tubes  removed.  These  are  the 
tubes  that  were  so  badly  burned.  We  also  find  that  two  of 
the  headers  were  cracked  and  required  renewal.  *  *  *  It 
will  be  necessary,  in  order  to  put  the  boiler  in  conditicn,  to  go 
through  with  the  same  amount  of  work  as  we  did  with  the  old 
boiler,"  etc. 

In  a  postscript  they  added  : 

"  We  presume  you  understand  that  we  will  allow  you  for  such 
parts  of  the  present  burnt  sections  as  may  be  suitable  to  be  used 
again  by  us  in  other  work,  and  charge  you  the  cost  of  replacing 
the  burnt  tubes  with  new  ones,  in  addition  to  the  labor  of  putting 
in  the  new  sections  in  the  building." 

Defendant  answered,  February  6th  : 

*'  Yours,  dated  3(1  inst,  received.     In  reply,  I  desire  the  repairs 
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to  the  boiler  made  as  you  know  best,  so  as  to  avoid  a  similar  oc- 
currence.    Please  do  the  work  as  soon  as  possible." 

PlaintiflEs  proceeded  with  the  repaira  and  rendered  a  bill  for 
this  work  July  27,  1898.  In  September  of  that  year  the  defend- 
ant called  at  their  place  of  business  and  gave  them  two  notes,  ag-, 
gregating  $600,  in  payment  The  plaintiffs  made  an  allowance 
of  $12.78  and  had  received  previously  $400,  so  that  the  two  notes 
were  given  in  settlement  of  the  balance  due  on  that  date.  After 
September  28,  1898,  the  plaintiffs  did  further  work  on  the  boiler 
at  the  defendant's  request,  and  rendered  a  further  bill  for  $101.20. 
This  work  consisted  in  putting  in  new. tubes  and  cementing  the 
cracks  in  the  headers.  It  appears  that  in  the  following  March^ 
the  boiler  leaked  again,  and  a  new  one  was  put  in  by  other  par- 
ties. 

The  defendant's  case  rests  mainly  upon  the  testimony  of  Wil- 
liam Ryan,  who  was  the  engineer  or  janitor  who  had  charge  of  the 
boiler  m  January,  1893,  when  it  burst,  and  who  was  discharged 
for  intoxication  on  the  statement  to  that  effect  made  by  the  plaint- 
iffsw  He  testified  that  he  had  told  the  plaintiffs  that  the  feeder 
was  placed  too  low.  Tiiis  the  plaintiffs  deny.  It  appears  that 
an  automatic  feeder  is  an  apparatus  which  easily  gets  stopped  up 
and  out  of  order,  and  has  to  be  carefully  watched.  Ellison,  for 
the  defendant,  testffied  that  he  examined  the  boiler  before  it  was 
taken  out  and  found  two  of  the  headeis  cracked.  The  tubes  were 
all  right.  This  was  in  March,  1894.  Examined  as  an  expert, 
he  expressed  the  opinion  that  the  cracks  were  nearly  new ;  that 
they  might  have  been  caused  by  the  feeder  being  placed  too  low. 
He  put  in  a  new  boiler,  using  the  same  feeder  as  had  been  used  in 
the  old  one.  The  plaintiffs'  witnesses  testified  that  the  feeder 
was  not  placed  too  low,  and  that,  even  if  it  had  been  two 
inches  too  low,  it  would  still  have  supplied  sufficient  water  to 
the  boiler.  "^  After  the  new  boiler  was  put  in,  it  was  tested  to  fif- 
teen or  twenty  pounds,  and  found  to  work  all  right,  and  it  was 
tested  after  the  repairs  was  made.  The  feeder  each  time  kept  the 
boiler  supplied  with  sufficient  water.  From  a  careful  examina- 
tion of  the  evidence  we  are  convinced  that  the  preponderance  of 
evidence  is  with  the  plaintiffs,  that  the  boiler  was  originally  in- 
jured bv  reason  of  the  neglect  of  the  defendant's  janitor,  and  that, 
if  it  haa  been  properly  attended  to,  it  would  not  have  burnt 

The  justice  at  tne  trial  had  the  witnesses  before  him,  and  was 
better  able  to  judge  of  their  credibility  upon  the  disputed  facts 
than  we  can  be.  His  conclusion  is  abundantly  supported  by  the 
evidenca  No  error  seems  to  have  been  made  in  the  admission  or 
exclusion  of  evidenca 

The  judgment  is  therefore  affirmed,  with  costa 

All  concur. 
St.  Rep.,  Vol.  LXX.        90 
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Hubert  W.  Martin,  Resp't,  v,  Mary  R  Coleman,  App  k 

(New  York  Common  Fleas,  Oeneral  Term,  FUed  Decembet'  S,  1896,) 

Appeal— Discretion  op  trial  court — Strikino  out  testimony. 

Whether  to  strike  out  illegal  evidence  admitted  without  objection,  is  a 
question  of  judicial  discretion,  and  a  refusal  to  strike  it  out  presents  no 
error  on  appeal.  The  party  prejudiced  by  such  evidence  should  request 
an  instruction  to  the  jury  to  disregard  it. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiflE. 

H,  H,  Snedeker^  for  app'lt ;   Myron  n,  Oppenheinij  for  resp't 

Pryor,  J. — In  an  action  for  damages  from  an  overflow  of  water 
on  defendant's  premises,  the  questions  are  whether  the  evidence 
sufficed  to  authorize  the  jury  to  find  that  the  injury  was  the  effect 
of  the  defendant's  negligence,  and  whether,  by  due  objection  and 
exception,  she  shows  error  in  the  proof  of  damages. 

Beyond  doubt  the  plaintiflE  presented  a  prima  facie  case  of  in- 
jury from  defendant's  negligence.  The  escape  of  the  water  from 
premises  of  which  she  was  in  the  exclusive  occupancy  and  con- 
trol, of  itself,  raised  an  inference  of  negligence  against  her.  Moore 
V.  Goedd,  34  N.  Y.  527,  532;  Brem  v.  N,  Y.  C.  Jh  H.  R  Railroad 
Co,,  109  id.  297 ;  14  St  Rep.  835.  But,  indeed,  the  defendant 
frankly  owned,  immediately  on  discovery  of  the  injury,  that  it 
was  imputable  to  the  fault  of  her  employes,  and  the  only  fact  she 
controverted  was  the  extent  of  her  liaoility.  She  now  insists  tliat 
her  admission  is  ineflEectual,  because  opposed  by  a  physical  impos- 
sibility. But  we  discover  no  mechanical  obstacle  to  the  escape  of 
the  water  from  the  washstand  to  the  ceiling,  whence  it  dripped 
upon  the  plaintiflE's  goods.  The  affirmance  of  the  judgment  in 
the  city  court  is  conclusive,  on  this  appeal,  of  all  questions  of  fact 
upon  conflicting  evidence.  Clark  v.  Smith,  9  Misc.  Rep.  164:  60 
St  Rep.  634. 

In  proof  of  his  damages  the  plaintiff  was  asked  :  **To  what  ex- 
tent were  those  goods  damaged?  Was  it  a  quarter  or  a  half,  as  to 
value?"  The  question  being  objected  to  **on  the  ground  that  it 
was  not  the  proper  way  of  proving  damages,"  no  answer  was  re- 
turned. Thereupon  the  court  inquired,  "What  was  your  loss,  in 
dollars  and  cents?  "  The  witness  responded,  "Five  hundred  dol- 
hirs."  Then,  the  first  time  the  defendant  challenged  the  evidence, 
because  giving  merely  the  conclusion  of  the  witness.  The  court 
replied,  "The  question  is  answered,  and  I  will  allow  it  to  stand" 
The  evidence  was  clearly  incompetent  Moreliouse  v.  Mathews,^ 
N.  Y.  514;  Roberts  v,  N.  Y.  E  Railroad  Co.,  128  id.  455,  464;  40 
St  Rep.  454.  But  to  the  question  eliciting  it  no  objection  was 
interposed.  What  remedy  then  was  open  to  defendant?  Ob- 
viously, a  motion  to  strike  out  In  terms,  this  motion  was  not 
made,  but  assuming,  as  the  court  seems  to  have  understood,  that 
the  objection  was  in  effect  such  motion,  still  whether  to  grant  it 
was  a  matter  of  judicial  discretion;  and,  to  present  the  point  in 
the  evidence,  tlie  defendant  should  have  requested  a  direction  to 
the  jury  to  disregard   it     Platiier  v.  Plainer,  78  N.  Y.  90,  101; 
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Pontiles  V.  People^  82  id.  339,  3:1:7.  No  such  instruction  having 
been  asked,  the  presence  of  the  evidence  is  not  available  error 
If  the  appellant  is  precluded  from  recourse  to  the  error  by  a 
technicality,  it  is  also  true  that  the  amount  of  damages  awarded 
against  her  is  abundantly  supported  by  other  evidence,  which 
she  in  no  way  challenged,  and  of  which  she  now  makes  no  com- 
plaint 

Judgment  affirmed,  with  costa 

All  concur. ' 


T'kank  N.  Dodd,  App'lt,  V.  Permelia  M.  D.  Averill,  Resp't 

(New  York  Common  Fleas,  General  Term;  FOed  Decembers,  1896,) 

Appeal — From  city  court  to  cokuon  pleas— Weight  op  evidence. 

If  the  evidence  of  the  residence  of  the^defendant  suffices  to  uphold  an 
Older  vacating  an  attachment,  though  the  proof  to  the  contrary  preponder- 
•      ates  such  order  by  Uie  city  court  is  not  reviewable  by  the  common  pleas. 

Appeal  from  an  order  of  the  city  court,  affirming  an  order 
vacating  an  attachment  issued  on  the  ground  of  the  nonresidence 
of  the  defendant 

Robert  Van  Iderstine,  for  app*lt  \    W.  T.  B.  MiVikm^  for  resp'L 

Pryor,  J. — While  the  evidence  as  to  the  nonresidence  of  the 
defendant  is  quite  impressive,  it  cannot  be  denied  that  thei^  is 
proof  to  the  contrary  sufficient  to  support  the  order  vacating  the 
attachment  Such  being  the  case,  whether  the  attachment  should 
stand  rested  in  the  discretion  of  the  court  below,  and  its  action  in 
vacating  it  is  not  reviewable  by  an  appellate  tribunal.  SartweU 
V.  Field,  68  N.  Y.  341;  Allen  v.  Meyer,  73  id.  1 ;  Glenney  v.  Sted^ 
well  64  id.  120,  128;  Jenkins  v.  Putnam,  106  id.  272,  276;  8  St 
Rep.  710;  Claflin  v.  Baere,  59  How.  Prac.  20.  We  have  uni- 
formly held  that  on  appeal  from  the  city  court  we  will  not  review 
its  action  upon  matters  of  discretion.  Keller  v.  Feldman,  2  Misc. 
Rep.  179,  181;  49  St  Hep.  718;  Pots  v.  Herman,  7  Misc.  Rep.  4; 
67  St  Rep.  78 ;  Capel  v.  Lijons,  3  Misc.  Rep.  73 ;  51  St  Rep.  601 ; 
Tooker  v.  Booth,  8  Misc.  Rep.  304;  59  St  Rep.  282.  It  not  being 
apparent  but  that  the  attachment  in  question  was  vacated  in  the 
exercise  of  discretion,  we  have  no  jurisdiction  to  review  the  order 
of  the  city  court     Brooks  v.  Construction  Co.j  93  N.  Y.  647. 

Appeal  dismissed  with  costa 

All  concur. 


Howard  Y.  Stillman,  Resp't,  v.  Associated  Lace  Makers' 
Company,  App'lt 

{New  York  Common  Pleas,  General  Term,  Filed  December  2,  1895.) 

Sbrvick— Corporation — Officer  de  facto. 

Service  of  summons  oq  the  president  de  facto  of  a  defendant  corporation 
gives  the  court  jurisdiction  of  such  defendant  corporation  ;  and  a  subse- 
quent adjudication,  in  a  proceedinij  to  which  plaintiff  was  not  a  party, 
Uiat  the  person  served  was  not  president  de  jure,  is  ineffectual  to  divest  or 
defeat  jurisdic  tion. 
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Appeal  from  an  order  denying  amotion  to  vacate  a  judgment 
Ronald  K,  Broion^  for  app'lt ;  Howard    Y.  Siillman,  for  resp\ 

PryorJ  J. — The  appeal  is  from  an  order  denying  a  motion  to 
vacate  a  judgment  on  the  ground  that  the  person  on  whom  pro- 
cess was  served  was  not  lawful  president  of  the  defendant  cor- 
poration. But  by  stipulation  of  the  parties  that  person  was  pres 
ident  de/acio ;  and  in  every  jurisdiction,  from  tue  necessities  of 
social  order  and  distributive  justice  the  acts  of  an  officer  de facto 
are  conclusive  as  to  the  public  and  third  persons.  Demaresty, 
AIuT/or,  etc,  147  N.  Y.  203,  208 ;  69  St  Rep.  505 ;  Lambert  v. 
People,  76  N.  Y.  220,  231;  Carpentey-  v.  People,  64  id.  483;  Dolan  v. 
People,  id.  485;  People  y.  Terry,  108  id.  1;  12  St  Rep.  773; 
Trustees  v.  Hills,  6  Cow.  23;  Association  v.  Baldwin,  1  Mete 
(Mas<.)  359 ;  Hildretlis  Heirs  v.  Mclntires  Devisee,  19  Am.  Dec 
66,  note;  Mallet  v.  Mining  Co.  ,  id.  484,  note;  Ward  v,  State^ 
91  id.  270,  note;  5  Am.,&  Eng.  Enc.  Law,  p.  94.  Hence,  bv, 
service  on  the  president  de  facto,  the  court  acquired  jurisdiction  of 
the  defendant,  Berrian  v.  Methodist  Soc,  4  Abb.  Praa  424,  425; 
6  Duer,  682  ;  and  upon  the  plainest  principles  that  jurisdiction 
was  not  divested  or  defeated  by  the  subsequent  order  of  the  su- 
preme court  in  a  summary  proceeding  to  which  this  plaintiff  was 
an  entire  stranger,  Taylor  v.  Ranney,  4  Hill,  619,  623.  Indeed, 
the  order  does  not  determine  that  the  president  was  not  an  officer 
de  facto,  but  only  that  he  was  not  such  dejure.  Were  the  motion 
under  review  an  address  to  the  favor  of  the  court,  we  should  not 
be  justified  in  admitting  appellant  to  a  defense  after  its  deliberate 
refusal  to  appear  on  the  trial,  and  its  long  delay  in  applying  for 
relief.  It  disclaims,  however,  the  position  of  a  suppliant,  and 
stands  defiantly  upon  its  supposed  right  In  default  of  sacb 
right,  we  have  no  alternative  but  to  affirm  the  order. 

Order  affirmed  with  costs  and  disbursements. 

All  concur. 


Jacob  Kantrowitz,  Resp^t,  v.  Isaac  Levin,  Impleader,  eta, 

App'lt 

(Mw    York  Oommon  Fieas,  General-  Term,  Filed  December  S,  1895,) 

Trial— DiKECTioN  or  verdict— Waiver. 

The  right  to  have  disputed  facts  submitted  to  the  Jury  is  not  waived  by 
a  motion  to  dismiss  or  have  the  verdict  directed,  where  the  appellant 
promptly,  upon  the  court's  direction  of  a  verdict  for  the  respondent,  lakes 
an  exception,  and  requests  that  the  disputed  facts  be  submitted  to  the 
jury. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiflE. 
A,  H  Berrick,    for  app'lt ;  M  D,  Steuer,  for  resp't 

BiscHOFF,  J. — That  the  notes  were  genuine  was  not  disputed 
upon  the  trial,  and  it  is  well  settled  that  every  member  of  a  firm 
engaged  in  commerce  or  trade  has  implied  or  apparent  aathoritr 
to  borrow  money  in  the  firm's  name,  and  to  issue  its  promissory 
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note,  or  other  obligation,  for  llie  payment  thereof,  17  Am.  &  Eng. 
Euc.  Law,  pp.  993,  1015,  1017,  1018;  Bank  v.  De  Pay,  17  Wend. 
47 ;  that  the  lender  may  rely  upon  such  implied  or  apparent 
authority  in  the  absence  of  knowledge  on  his  part  that  the  bor- 
rowing partner*8  authority  is  restricted,  or  that  the  money  is  not 
borrowed  for  partnership  purposes,  or  for  the  use  of  tne  firm, 
Miller  v.  Manice,  6  Hill  114;  Livingston  v.  Roosevelt,  4  Johns. 
251  ;  Bankv,  Underhill,  102  N.  Y.  336;  17  Am.  &  Eiig.  Ena 
Law,  p.  995 ;  that  all  the  partners  are  liable  notwithstanding  the 
money  was  appropriated  by  the  borrowing  partner  to  liis,owa 
use,.  Church  v.  Sparrow,  5  Wend.  223 ;  that  a  promissory  note 
given  by  one  of  several  partners  in  the  n^me  of  the  firm  is  of 
itself  presumptive  evidence  of  the  existence  of  a  partuei'ship  debt; 
and  tliat,  if  the  other  partner  seek  to  avoid  its  payment,  the  bur- 
den of  proof  lies  upon  them  to  show  either  that  the  note  was  given 
without  any  consideration  whatever,  or  that  it  was  given  in  a 
matter  not  relating  to  the  partnership  business,  or  in  violation  of 
tbe  borrowing  partner's  actual  authority,  and  that  the  payee  knew 
the  fact,  as  the  case  may  be,  or  was  put  upon  reasonable  inquiry 
<5(>ncerning  it.  Whitaker  v.  Brown,  16  Wend.  505 ;  Bank  v. 
Underhill,  supra.  The  cause  was  tried  with  proper  observance  of 
the  rales  stated.  Nevertheless  we  are  required  to  reverse  the  judg- 
menL  Only  the  appellant  defended  the  action,  and  when  both 
sides  had  concluded  the  introduction  of  evidence  upon  the  trial 
there  was  a  conflict  with  regard  to  whether  or  not  the  firm  was 
indebted  to  the  plaintiff.  The  plaintiff's  testimony  that  he  had 
advanced  and  paid  to  the  borrowing  partner  the  face  value  of 
each  note,  and  that  of  the  plaintiffs  witness,  Kuchelewitz,  that  he 
was  present  on  a  particular  occasion  when  then  theappllent's  part- 
ner applied  to  the  plaintiff  for  money,  saying: 

*'  There  are  $600  due  me  already.  I  am  taking  the  money  to 
keep.  I  am  taking  it  in  business.  You  don't  need  to  be  afraid 
of  ma  I  will  pay  you  altogether," — and  that  he  saw  the  plaint- 
iff give  such  partner  some  money  in  exchange  for  a  note  ;  as  well 
as  the  presumption  of  the  firm's  indebtedness,  which  arose  from  the 
production  of  the  notes  in  evidence,  —  were  combated  by  the  ap- 
pellant's affidavit,  made  upon  a  motion  in  the  action,  and  allowed 
I  a  evidence  at  the  plaintiff's  instance  {Helwig  v.  Mut  L.  Insurance 
Co.,  132  N.  Y.  331;  44  St.  Rep.  429),  which  was  to  the  effect  that 
the  appellant's  firm,  never  received  any  money  from  the  plaintiff, 
and  was  not  otherwise  indebted  to  the  latter;  and  by  the  appel- 
lant's testimony  as  a  witness  in  his  own  behalf,  of  like  purport 
with  his  affidavit  Kutchelewitz's  testimony,  quoted  above, 
neither  identified  time,  place,  nor  the  note  alluded  to.  Its  relev- 
ancy, therefore,  was  not  apparent,  and  thus  the  fact  that  the 
plaintiff,  at  the  time  when  the  notes  were  severally  issued  to  him 
advanced  anything  of  value  upon  the  faith  thereof  remained,  sub- 
stantially, to  be  ascertained  from  the  plaintiffs  testimony,  which 
being  that  of  a  party  interested  in  the  event  of  the  action,  was 
subject  to  discredit  that  account,  although  it  was  not  otherwise 
impeached. 

Olsen  V.  Ensign,  7  Misa  Rep.  682;  58  St  Rep.  378  ;  Brown  v. 
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SuUivaUy  1  Misc.  Rep.  161;  48  St  Rep.  685;  Oanajoharie  Nai 
Bankv.  Diefendorf,  123  N.  Y.  19i ;  88  St  Rep.  389.  Thede- 
fendant  (appellant),  therefoi«,  was  entitled  to  have  the  facts  in  is- 
sue, and  required  in  support  of  the  plaintiffs  right  of  recovery. 
viz.  that  the  loans  were  actaully  made,  that  they  were  made  to  the 
firm,  or  that  the  firm  shared  in  the  avails  thereof,  submitted  to  the 
jury  for  their  determination,  unless  the  right  to  such  submi^ion 
was  waived. 

True,  the  defendant  (appellant)  asked  to  have  the  complaint 
dismissed,  and  that  a  veraict  be  directed  in  his  favor.  Such  mo- 
tions, in  the  absence  of  qircumstances  from  which  the  contrary  ap- 
pears or  may  be  inferred,  authorize  the  trial  court  to  determine 
the  facts  as  well  as  the  law.  Kirlz  v.  Peck,  113  N.  Y.  222;  22  St. 
Rep.  733;   Gregory  v.  Mayor,  etc,,  113  K  Y.  416;  22  St.  Rep.  703. 

In  the  case  at  bar,  however,  the  defendant  (appellant)  promptly 
upon  the  court's  direction  of  a  verdict  for  the  plaintiff,  took  e.x- 
ception,  and  requested  that  the  disputed  facts  be  submitted  to  the 
jury.  The  exception  taken  to  the  denial  of  the  last- mentioned 
request  presents  error.     Koehler  v.  Adler^  78  N.  Y.  297,  290. 


Lyman  G.  Bloomingdale  e^  al,  Resp'ts,  v.  Henry  Steubing, 

App'lt 

{New  York  Oommon  Pleas,  General  Term,  Filed  December  2, 1896.) 

1.  Appeal— Appealable  ordbb. 

An  order,  reversing  the  clerk's  taxation  of  costs,  affects  a  substantial 
riglit,  and  is,  therefore,  appealable. 

2.  Costs— Claim  to  real  estate, 

Where,  io  an  acti  m  for  forcibly  and  wrongfully  entering  and  taking 
possession  of  certain  premises,  the  answer  expressly  admits  Uie  plaintiff's 
title  and  right  of  possession  as  lessees,  the  issue,  bein^  wholly  with  n^ard 
to  the  terms  and  extent  of  the  license  from  the  plaintiff  to  the  defendant, 
presents  no  claim  of  title  to  real  property  within  the  meaning  of  subdivi- 
sion 1,  section  8228  of  the  Code,  so  as  to  entitle  the  plaintiff  to  the  costs  of 
the  action,  notwithstanding  the  recovery  was  less  than  fifty  dollars  for 
damages. 

Appeal  from  an  order  of  the  city  court,  reversing  the  clerks 
taxation  of  costs. 

Moses   Weinman,  for  app'lt;   Ohas.  J,  Hardy,  for  resp't. 

BiscHOFF,  J. —  The  order  eflfects  a  substantial  right,  and  is, 
therefore,  appealable  to  this. court  McNamara  v.  Nolan,  68  St 
Eef).  847. 

The  action  was  for  "forcibly  and  wrongfully  entering  and  tak- 
ing possession  on  February  1,  1892,  of  certain  premises,  160,  162, 
E-Tst  Fifty-Ninth  street,  in  the  city  of  New  York,  of  which  plaint- 
iffs were  tlie  lessees^  under  a  lease  from  the  defendant,  expiring 
May  1,  1892,"  and  resulted  in  a  verdict  in  favor  of  the  plaintiffs 
for  six  cents  damages.  It  was  conceded  by  the  pleadings  that 
**by  agreement  between  the  parties,  the  defendant  was  allowed  l^^ 
enter  and  take  possession,  and  to  try  aud  find  a  tenant  for  lli*^ 
premises  for  the  unexpired  term  of  the  plaintiffs'  lease,*'  and  ibe 
only  issue  tried  and  submitted  was  "  whether,  having  permission 
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from  the  plaintiflEs  to  enter  for  on©  purpose,"  the  defendant  "availed 
himself  of  such  permission  for  a  totally  different  purpose,  to  wit, 
to  put  the  premises  in  repair  for  the  term  commencing  after  plaint* 
iffs  lease  expired." 

Bloomingdale  v.  Steubing,  12  Misc.  Rep.  429;  67  St.  Rep.  405. 
Obviously,  the  allegation  of  the  complaint  that  the  plaintiffs,  as 
lessees  were  "entitled  to  the  full  possession  of  "the  demised  prem- 
was  a  conclusion  of  law.  immaterial  and  not  traversable.  Scofield 
V.  Whillegge,  49  N.  Y.  259.  Hence,  its  denial  by  the  defendant 
created  no  issue.  People  v,  Commissio)iers  of  Tow7i  of  Marlborough, 
54  N".  Y.  276.  The  answer  expressly  admitted  the  plaintiffs'  title 
and  right  of  possession  as  lessees  of  the  defendant  The  issue, 
being  wholly  with  regard  to  the  terms  and  extent  of  the  license 
from  the  plaintiffs  to  the  defendant,  therefore,  presented  no  **claim 
of  title  to  real  property,"  within  the  meaning  of  subdivision  1  of 
section  3228  of  the  Code  of  Civil  Procedure,  so  as  to  entitle  the 
plaintiffs  to  the  costs  of  the  action  notwithstanding  the  fact  that 
the  recovery  was  less  than  fifty  dollars *for  damges,  UUe7'  v.  Griffbrdj 
25  Hovv.  Praa  289;  and,  pursuant  to*  the  provisions  of  section 
3229,  the  defendant  was  entitled  to  such  costs. 

The  orders  of  the  general  and  special  terms  of  the  court  below, 
by  which  the  plaintiffs  were  awarded  the  costs  of  the  action,  are 
reversed,  with  costs  and  disbursements  of  the  several  appeals  ta 
the  defendant 

All  concur. 


William  K  Wamsley,  Resp't,  v.  Thomas  A.  Darragh,  App*lt 

(Hew  York  Common  Pleas,  General  Term,  Filed  December  2, 1896.) 

1.  Trial— Offer  of  proof. 

Where  an  ofTer  of  evidence  couples  admissible  with  inadmissible  evi- 
dence, the  whole  offer  must  be  rejected. 

2.  Sahb. 

Where  the  papers,  to  which  the  several  offers  allude,  do  not  appear  in 
the  record,  the  appellate  court  has  no  means  of  determining  their  relevancy' 
or  materiality  and  will  not  presume  error. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment in  favor  of  plaintiflf. 

Brooke  &  Brooke,  for  app'lt;  Alex.  S.  Bacon,  for  resp't 

BiscuoFF,  J. — To  an  action  by  the  indorsee  of  a  promissory- 
note,  payable  to  the  order  of  one  Robert  L.  Darragh,  against  the 
maker,  the  defendant,  after  denying  the  fact  of  indorsement,  as 
well  as  the  plaintiff's  title  to  and  ownership  thereof,  answered  that 
the  note  was  indorsed  in  the  name  of  the  payee  and  transferred  to 
the  plaintiff  by  one  Laura  A.  Darragh,  who  assumed,  in  that  be- 
half, to  act  under  a  power  of  attorney  which  was  executed  by  the 
payee  while  insane,  and  procured  of  him  by  means  of  undue  in- 
fluence and  duress.  The  cause  was  tried  before  the  justice,  with- 
out a  jury,  at  trial  term  of  the  court  below,  nnd  resulted  in  a 
judgment  for  the  plaintiff.     Such  judgment  was  affirmed  at  gan- 


Digitized  by 


Google 


720  New  York  State  Reporter,  Vol.  70.     [N.Y.C.P. 

eral  term  of  the  court  below,  and  from  the  judgment  of  affirmance 
the  defendant  has  appealed  to  this  court 

Upon  the  trial  the  note  was  produced  and  conceded  to  be  genu- 
ine. Furthermore,  the  fact  of  the  indorsement  in  the  payee's 
name,  by  Laura  A.  Darragh,  was  admitted,  and  the  power  of  at- 
torney under  which  the  latter  assumed  to  act  received  in  evidenca 
This  power  of  attorney  was  directed  to  Laura  A.  Darragh  and 
Edgar  Whitlock,  but  in  terms  authorized  the  persons  last  named 
jointly  and  singly  "to  indorse,  either  for  collection  or  otherwise, 
any  cneck,  draft,  bill  of  exchange,  or  promissory  note  drawn  to 
bearer  or  to  *  the  order  of  the  principal/  or  indorsed  payable  to 
*the  principal  or  his  order,'  and  to  execute  and  deliver  all  proper 
and  necessary  instruments  for  the  assignment  or  satisfaction  of 
any  and  all  mortgages  held  by  *  th^  principal '  on  either  real  or 
personal  estate,  or  of  other  evidence  of  indebtdness."  This  was 
ample  evidence  of  authority  in  Laura  A.  Darragh,  without  Whit- 
lock's  joinder,  to  indorse  and  transfer  the  note  in  suit,  and  the 
note  and  indorsement  each  imported  a  sufficient  consideration. 
Abb.  Tr.  Ev.  pp.  403,  413.  The  defendant's  attitude  conceded 
his  refusal  to  pay  the  note,  and  demanded  of  payment  of  a  prom- 
issory note  is  not  a  condition  precedent  to  a  right  of  recovery 
against  the  maker.  5  Am.  &  Eng.  Enc.  Law,  p.  528z46,  ami  cases 
collected  in  note  4.  The  plaintiff's  right  to  the  judgment  ren- 
dered was,  therefore,  incontestable,  in  the  absence  of  proof  of  a 
valid  defense. 

It  seems  that  one  non  compos  mentis  is  incapable,  in  law,  of  ap- 
pointing an  agent,  and  that  such  an  appointment  is  void,  and  not 
voidable  merely.  Dexter  v.  HaU,  15  Wall.  9 ;  Bunce  v.  Gallagher, 
o.Blatch.  481;  7  Am.  Law  Eeg.  (N.  S.])  32;  Fed.  Gas.  2,133; 
Zouch  V.  Parsons^  3  Burrows,  1794;  Ewell,  Lead.  Caa  3;  Fonda 
V.  Van  Borne,  16  Wend.  631;  Fetrow  v.  Wisernan,  40  Ind.  148; 
Ewell,  Lead.  Gas.  22.  Assuming,  therefore,  that  the  payee's  in- 
sanity at  the  time  of  the  execution  and  delivery  of  the  power  of 
attorney  was  available  as  a  defense  to  this  action,  we  must,  not- 
withstanding, conclude  that  the  judgment  appealed  from  is  unini- 
peached,  since  the  record  is  destitute  of  evidence  in  support  of 
the  defense,  and  presents  no  vaild  exception  to  the  exclusion  of 
evidence.  It  was  not  contended  in  the  defendant's  behalf,  that 
the  payee  had  ever  been  adjudged  to  be  of  unsound  mind.  Such 
an  adjudication  would  have  been  conclusive  of  the  fact  with  re- 
gard to  all  subsequent  acts  of  the  person  declared  to  be  incoinj)e- 
tent,  and  prima  facie  evidence  of  the  fact  with  regard  to  his  acts 
(lone  within  the  period  during  which  he  was  adjudged  to  have 
been  incompetent  2  Black,  Judgm.  §  802;  Hughes  v.  Jones^  116 
N.  Y.  67 ;  26  St.  Rep.  511.  The  defendant,  however,  contented 
himself  with  offering  in  evidence  (1)  "a  copy  of  the  verified 
answer  to  petition  for  probate  of  an  instrument  purporting  to  be 
the  last  will  and  testament  of  said  Robert  L.  Darragh,  decedent, 
in  proceedings  now  pending  in  the  surrogate's  court  of  the  county 
of  New  York ; "  (2)  '^copies  of  record  in  court  of  common  pleas 
in  proceedings  for  commission  in  lunacy  of  person  and  estate  of 
Robert  L.  Darragh,  pending  at  the  time  of  his  decease; "  and  (8) 
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**  petition  and  affidavits  in  support  of  proceedings  and  application 
for  com  mission  in  lunacy  in  court  of  common  pleas,  pending  at  time 
of  death  of  Robert  L.  Darragh."  The  paper  to  which  the  several 
offers  alluded  do  not  appear  in  the  record.  Hence,  we  have  no 
means  of  determining  their  relevancy  or  materiality.  Hughes  v. 
Hughes,  10  Misc.  Rep.  180, 183  ;  62  St  Rep.  438.  And  we  may  not 
presume  error.  Id.  Again,  the  several  offers  comprehended  matter 
which  was  so  palpably  hearsay  that,  even  assuming  its  relevancy 
and  materiality,  its  exclusion  was  imperative  to  avoid  error.  Lastly, 
the  defendant  offered  "oral  testimony  *  *  *  that  Robert  L. 
Darragh  was  unsound  of  rnind,  and  mentally  incompetent  to  make 
such  power  of  attorney,  and  to  prove  the  undue  influence  of  the 
said  Laura  A  Darragh  over  and  upon  Robert  L.  Darragh  at  the 
time  of  making  the  same."  This  testimony  was  likewise  ex- 
cluded, under  objection  and  exception,  as  "  irrelevant,  incompe- 
tent and  immaterial."  '  The  vice  of  the  offer  was  that  it  coupled 
evidence  admissible  under  the  assumption  that  the  insanity  of  the 
payee  was  a  valid  defense  with  evidence  which  was  inadmissible 
since  the  procurement  of  the  power  of  attorney  by  means  of  un- 
due influence  and  duress  was  a  defense  available  alone  to  the 
payee  or  his  legal  representativea  6  Am.  &  Eng.  Enc.  Law,  p. 
90.  The  evidence  having  been  in  part  properly  rejected,  no  error 
is  apparent  from  the  ruling.  Baylies,  Tr.  Praa  p.  203,  and  cases 
there  collated. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Kate  Lawlor,  as  Administratrix,  eta,  Resp't,  v,  Thomas  Henry 
French,  App  It 

{New  York  Common  Pleas,  Oeneral  Term,  Filed  December  2,  1896,) 

1.  Animals— LiABiLiTT  for. 

In  an  action  for  injury  bj  a  vicfous  animal,  the  keeper  of  the  animal  is 
the  responsible  party. 

3.  Same— Kebper— Manager  op  corporation. 

When  such  animal  is  used  in  the  business  of  a  coiporation,  the  presi- 
dent and  manager,  who  controls  and  conducts  the  business,  and  may  hire 
or  discharge  the  animal  is  the  keeper,  and  is  responsible  for  any  injury  it 
may  do. 

8.  Same— Notice  of  character. 

To  fix  liability  for  keeping  a  vicious  animal,  actual  notice  of  its  mis- 
chievous propensity  is  not  necessary,  but  it  suffices  if,  in  the  exercise  of 
due  care,  the  keeper  would  have  known  of  the  propensity. 

4.  Evidence — Expert  testimony. 

ITie  court  is  not  bound  to  charge  the  uncontroverted  opinion  of  an  ex- 
pert as  an  absolute  and  imperative  fact  in  the  case,  but  it  is  for  the  jury  to 
find  the  fact  on  the  evidence. 

5.  Exceptions  heard  at  general  term — Weight  op  evidence. 

It  seems  that  upon  exceptions  ordered  to  be  heard  at  general  term,  with 
no  motion  for  a  new  trial  at  circuit  or  special  term,  the  court  may  not 
consider  whether  the  verdict  is  without  evidence,  or  against  the  weight  of 
eviden  e. 
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Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

In  the  exhibition  of  the  "^Prodigal  Daughter  "  Play,  a  number 
of  horses  took  part.  From  one  of  them,  plaintiflE's  intestate  re- 
ceived a  kick,  which  it  is  alleged,  killed  him.  The  plaj  was  pro- 
duced by  the  American  Theatre  Company,  a  corporation,  but  de- 
fendant was  its  president  and  manager;  as  such,  supervised  the 
production  of  the  play,  and  particularly,  had  power  to  employ  and 
order  oflE  any  horsa  The  intestate,  an  employe  of  the  company, 
was  hurt  by  the  boi^se  while  both  were  in  the  discharge  of  their 
dutiea  The  horse  was  of  vicious  habit;  but  while,  of  the  habit^ 
defendant  had  no  actual  notice,  it  had  been  repeatedly  exhibited 
in  the  theater,  and  was  known  to  several  persons,  one  at  least  in 
the  employ  of  the  company,  and  subject  to  the  control  of  the  de- 
fendant    Defendant  was  "  about  there  most  every  night" 

T,  Darrington  SemplCy  for  pFflE ;  Parsons^  Shepard  S  Ogderiy  for 
deft 

Pryor,  J. — In  an  action  for  damages  from  the  death  of  plaint- 
iflE*8  intestate  by  the  kick  of  a  horse,  the  defendant  contends  that 
the  evidence  was  insufficient  to  authorize  the  inference  either  that 
the  kick  was  the  cause  of  the  death,  or  that  the  horse  was  vicious, 
or,  if  vicious,  that  the  defendant  was  aware  of  the  fact,  or  that 
the  defendant  was  responsible  for  the  act  of  the  horse,  or  that  the 
injury  was  not  the  effect  of  the  intestate's  contributory  negligence 
But  by  what  authority  may  we  pass  upon  these  questions  r  As 
appellant  states  in  his  points,  the  motion  is  for  a  new  trial  upon 
exceptions  ordered  to  be  heard  in  the  first  instance  at  general 
term.  The  issues  were  submitted  to  the  jury,  and  no  motion  for 
a  new  trial  has  been  made  either  at  circuit  or  special  term.  Such 
being  the  record,  we  have  no  jurisdiction  to  determine  whether 
the  verdict  was  without  evidence,  or  against  the  weight  of  evi- 
dence. Price  V.  Keyes.  1  Hun,  177,  182  (reversed  on  another 
point,  62  N.  Y.  378);  Hotchkins  v.  Hodge,  38  Barb.  117, 121 ; 
Martin  v.  PlaU,  4  N.  Y.  Supp.  359,  361 ;  Emmons  v.  Wheeler,  3 
Hun,  545.  Assuming  that  the  exceptions  to  the  denial  of  the  mo- 
tion to  dismiss  the  complaint,  or  direct  for  the  defendant,  presents 
the  point  that  a  verdict  witliout  evidence  is  legal  error,  we  cannot 
conclude  that  upon  either  issue  the  finding  of  the  j.ury  is  destitute 
of  proof  adequate  to  its  support 

1.  That  the  intestate  died  of  the  kick  is  an  inference  in  which 
the  jury  were  satisfied  by  plaintiff's  proof.  The  testimony  of  the 
expert  directly  to  the  fact,  and  of  other  witnesses  to  intestate's 
condition  before  and  after  the  hurt,  was  a  sufficient  basis  for  the 
verdict  That  the  kick  was  the  cause  of  the  death  is  concluded 
by  the  verdict  Lijons  v.  Railroad  Co.,  89  Hun,  374 ;  69  St  Rep.  816. 

2.  That  the  horse  was  of  a  mischievous  propensity  appears  by 
the  preponderance  of  evidenca 

3.  That  the  defendant  knew,  or,  in  the  exercise  of  due  care, 
would  have  known,  of  the  vicious  habit,  is  also  a  legitimate  in- 
ference from  the  circumstances  in  evidence.  Turner  y,  Oraighead, 
63  St  Rep.  853. 
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4.  It  is  an  immaterial  fact  that  the  defendant  was  not  owner  of 
the  theater  or  the  business  in  the  transaction  of  which  the  injury 
was  sustained.  He  was  president  and  manager  of  the  company, 
and  so  in  control  of  its  business  that  he  had  power  to  hire  and 
discharge  the  horse.  In  the  legal  sense,  he  kept  or  harbored  the 
animal,  and  is  responsible  for  its  acta  Bundschuh  v.  Mayer^  30 
N.  Y,  Supp.  622  ;  Greenberg  v.  Lumber  Co,.  (Wis.)  63  N.  W.  93  ; 
Bridge  Go,  v.  Paige,  83  N.  Y.  178,  190 ;  BcUes  v.  Van  Pelt,  1  Tex. 
Civ.  App.  185;  Calioone-Bamet  Manuf'g  Go,  v.  Rubber  <k  Celluloid 
Harness  Go,,  45  Fed.  582. 

5.  Upon  the  circumstances  of  the  injury,  the  intestate's  freedom 
from  contributory  negligence  was  a  valid  conclusion.  But  it  is 
urged  he  hazarded  the  risk  of  injury  by  the  horse,  which  is  true 
enough  of  an  injury  from  the  use  of  a  horse  with  a  normal  nature 
and  disposition ;  but  surely  danger  from  a  horse  of  an  abnormal, 
evil  propensity  is  not  a  peril  incident  to  the  business.  A  servant 
takes  the  risk  of  injury  from  the  use  of  his  master's  machinery,  if 
it  be  in  a  safe  condition,  but  not  if,  by  the  master's  fault,  it  be  in 
an  unsafe  condition, — unless,  indeed,  the  servant  know  of  such 
condition.  Here  is  no  evidence  that  the  intestate  was  apprised 
of  the  mischievous  propensity  of  the  horsa  It  is  the  duty  of  the 
master,  not  of  the  servant,  to  be  cognizant  of  the  condition  of  ap- 
pliancea  The  analogy  between  the  cases  is  perfect ;  and,  as  a 
servant  may  work  with  an  implement  on  the  presumption  that  the 
master  has  performed  his  duty  in  regard  to  its  security,  so  the  in- 
testate was  not  chargeable  with  notice  of  the  horse's  vicious  habit 

The  defendant  challenges  the  refusals  to  charge,  but,  upon  a 
critical  examination,  we  find  them  correct  in  every  instanca  The 
supposed  error  especially  relied  on  is  the  refusal  of  the  court  to 
charge  as  an  absolute  and  imperative  fact  what  rested  only  on  the 
opinion  of  an  expert  The  opinion  of  an  expert  is  not  conclusive 
with  the  jury,  and  the  court  was  right  in  submitting  the  testipiony 
to  their  judgment  '*  The  judgment  of  a  witness  is  not,  as  matter 
of  law,  to  be  accepted  by  the  jury  in  place  of  their  own."  Head 
V.  Hargrave,  105  U.  S.  45.  If  the  charge  of  the  very  careful  and 
experienced  judge  who  presided  at  the  trial  be  open  to  any  criti- 
cism, it  is  excessive  indulgence  to  the  defendant 

Exceptions  overruled,  and  judgment  on  verdict 

BisCHOFF,  J. — I  concur.  That  we  cannot  inquire  into  the 
weightof  the  evidence  upon  this  motion,  see  Sheridan  v.  Mayor, 
etc,  66  St  Hep.  728  ;  and  that  for  the  negligence  of  a  servant,  re- 
sulting in  injury  to  another,  botli  master  and  servant  may  he  lield 
answerable,  see  Mayer  v.  Building  Co.,  (Ala.)  16  South.  620;  Peck 
V.  Cooper,  54  Am.  Rep.  231 ;  Wright  v.  Wilcox,  19  Wend.  343 ; 
Montfort  V.  Hughes,  3  E.  D.  Smith,  591 ;  Phelps  v.  Wait,  30  N. 
Y.  78 ;  Suydam  v.  Moore,  8  Barb.  358. 
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Christie  Manufacturing  Company,  Resp't,  v.  Travers  BroSw 
Company,  App  It 

{New  York  Common  Pleas,  General  Term,  Filed  December  S,  1895.) 

Appeal — Reversal. 

A  judgment  in  excess  of  the  terms  of  a  written  contract  in  evidence  will 
be  reversed,  in  the  absence  of  proof  that  the  contract  has  been  modified. 

Appeal  from  a  judgment  in  favor  of  plaintiflf,  rendered  by  the 
justice  without  a  jury. 

James  P.  Campbdl^  for  app*lt;  Manice,  Abbot  <t  Perry  {John 
M  Perry,  of  counsel),  for  resp  t 

GriEGERlCH,  J. — The  plaintiff  in  this  action  seemed  to  have  one 
theory  of  its  rights  (as  shown  by  the  amount  demanded),  the  de- 
fendant another  (as  shown  bv  the  amount  of  its  offer  of  judgment), 
and  the  justice  still  a  third  (as  shown  by  the  amount  awarded), 
with  none  of  which  we  can  agree,  upon  the  facts  appearing  in  the 
record.  The  bill  of  particulara  sliows  the  action  to  have  been  to 
recover  $48. 80,  the  unpaid  balance  on  a  bill  of  $88.80  (a  pay- 
ment of  $40  being  credited  on  account),  and  in  addition  $9.10  for 
extra  Sunday  work,  making  a  totalof  $57.90,  for  which  judgment 
was  asked.  A  written  contract,  in  form  of  an  accepted  proposal, 
was  read  in  evidence,  as  follows : 

**  We  will  take  the  old  crank  pin  out  of  the  crank  of  said  Cor- 
liss engine;  will  rebore  the  eye  of  the  crank,  fit  and  shrink  in  one 
new  pin  ;  fit  stem  to  brasses,  complete, — for  the  sum  of  seventy- 
five  aollars.'' 

The  bill  for  $88.80,  dated  June  17,  1895,  appears  from  its 
items,  and  from  the  plaintiff's  letter  of  March  25,  1895,  to  have 
been  for  precisely  the  work  called  for  by  this  contract  Yet  the 
contract  was,  without  any  sufficient  evidence  of  its  modification 
or  abrogation,  ignored,  and  the  recovery  allowed  was  based  upon 
the  sum  of  $88.80;  seemingly  a  quantum  meruit,  but  without 
proof  of  the  value  of  the  work  done.  The  judgment  was  for 
$45.30,  and  costs,  apparently  obtained  by  allowing  plaintiff  $88.80, 
and  crediting  the  defendant  with  $40  [)aid  on  account,  and  5^.50, 
the  amount  of  an  overpayment  on  a  former  ii-nnsaction,  but  not 
allowing  its  charge  of  $9.10  for  Sunday  work.  The  utmost  that 
could  properly  have  been  awarded  the  plaintiff  wns  less  tlmn  this, 
namely  $44.10,  obtained  as  follows:  Allow  plaintiff  the  full  con- 
tract price  of  $75  ;  and  to  this  $9.10,  its  entire  charge  for  Sunday 
work,  making  a  total  of  $84.10:  and  deduct  from'  this  $40  the 
amount  conceded  l)v  the  plaintiff  to  have  been  received  upon 
account,  leaving  $44.19.  As  the  judgment  is  not  supported  by 
the  proofs,  in  nnv  a?*pect,  the  same  should  be  reversed.  Fuld  v. 
Kahn.4:  Mif^o.  R(m\  600;  54  St  Rep.  184;  Ojveiis  v.  Flyim.  7 
Misc.  Rep.  171 :  57  St.  Rep.  531  ;  Pionier  v.  AJexayi(kr,  7  Misc. 
Rep.  709 ;  58  St.  Ref).  341  ;  Robinson  v.  Ficken,  10  Misc.  Rt^p. 
758  ;  64  St.  Rep.  214.  A  new  trial  will  no  donbt  result  ina  more 
satisfactory  presentation  of  the  evidence,  which    is  confused,  and 
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will  eliminate,  and  so  render  unnecessary  any  present  discussion 
of,  certain  other  questions  argued  upon  this  appeal. 

For  these  reasons  the  judgment  is  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event 


George  W.  Ferguson,  by  Guardian,  etc.,  Eesp'fc,  v.  George 

Ehret,  App'lt 

(New  York  City  Court,  General  Term,  Filed  November  26,  isns.) 

1.  Negligence— Collision— Proof  op  ownership. 

Evidence  that  a  wagon,  bv  which  plaintiff  was  injured,  bore  defend- 
ant's name  and  business  address,  warrants  the  finding  that  ckk^udaiit  waa 
the  owner. 

3.  Proof. 

The  evidence,  in  this  case,  was  held  sufficient  to  sustain  a  finding  that 
the  injury  to  plainiiff  by  the  collision  with  defendant's  wagoa  was  uiused 
by  defendants  negligence. 

3.  Damages— Excessive. 

A  verdict  of  $1,500,  for  personal  Injuries,  was  held,  in  thia  cue,  not  to 
be  excessive. 

Appeal  fronn  a  judgment  in  favor  of  plaintiff. 

Ashhel  P,  Fitch,  for  app'lt;   Mason  &  Pagelovj,  for  resp't 

FiTZSiMONS,  J.  —  If  defendant's  wagon  caused  the  injuries 
plaintiff  complains  of,  it  is  immaterial  what  its  nujubur  wa?^. 
There  was  certainly  evidence  showing  that  a  wagon  bearing  ujinn 
it  the  defendant's  name  and  business  address  did  collide  wiih 
Hoeffler's  wagon,  which  in  turn,  and  because  of  such  t:o]lis5i<>n, 
was  forced  over  against  plaintiff's  wagon,  breaking  it;  throwing 
him  out  and  against  the  sidewalk,  from  which  he  sufficed  the  in- 
jures related  by  him.  Such  testimony  certainly  authnrszed  the 
jury  in  finding  that  said  wagon  was  one  owned  by  deff'iiiiani.  It 
also  appears  that  plaintiff's  wagon  was  being  driven  alotjg  Eighth 
avenue,  a  public  highway,  in  a  lawful  manner,  and  tlmt  such  wjjs 
also  the  case  with  Hoeffler's  and  defendant's  wagons  ;  llmt  when 
they  were  all  three  abreast,  and  going  up  town,  the  liefendant  s 
horses  and  wagon  were  by  their  driver  suddenlj'  swung  out  of 
their  course,  and  he  endeavored  to  cross  in  front  of  the  wiigona  of 
plaintiff  and  Hoeffler:  that  in  doing  so  it  (defendatit's  wagoik) 
struck  violently  against  Hoeffler's  wagon,  and  because  of  siucU 
collision,  as  before  stated,  Hoeffler's  wagon  was  forced  over  again.st^ 
and  struck,  plaintiff's  wagon,  breaking  it  and  casting  pluintlff  out 
and  upon  the  walk.  Such  testimony  undoubtedly  jvi^stified  the 
jury  in  deciding  that  the  defendant's  driver  was  careless  in  the 
management  of  his  horses  and  wagon. 

The  question,  was  plaintiff  guilty  of  contributory  negligeoce? 
was  certainly  for  the  jury  to  decide,  and  was  properly  submitted 
to  them  by  the  trial  justice. 

The  defendant's  claim  that  the  verdict  is  excessive,  and  for  tlmt 
reason  should  be  set  aside, is  not  justified  by  the  evidence,  I  think, 
because  it  appears  that  for  several  months  plaintiff  was  under 
medical  treatment;  that  he  suffered  from  headaches  ami  stomach 


Digitized  by  VjOOQIC 


726  New  York  State  Reporter,  Vol.  70.  [BklynCityCt 
and  liver  troubles,  and  several  other  things,  as  related  by  the 
attending  physicians ;  and  that  "probably  he  may  feel  the  trouble 
in  his  liver  and  spine  all  his  life,"  to  use  the  words  of  Dr.  Ahl- 
strom.  If  the  plaintiflE  was  so  severely  injured  —  and  evidently 
the  jury  believed  the  testimony  to  be  true — I  think  that  it  would 
be  improper  for  us  to  declare  the  verdict  herein  ($1,500)  exces- 
sive. That  question  was  one  for  the  jury,  and  their  finding 
should  be  sustained,  unless  it  appears  to  be  the  result  of  passion, 
prejudice,  a  disregard  of  the  eviaence,  or  some  such  consiaeration 
— something  which,  in  our  judgment,  did  not  occur  herein. 
The  judgment  must  be  affirmed,  with  costs. 


James  Buebridge,  Resp't,  v.  William  H.  Kilganngit  et  ai, 

App*lts. 
{Brooklyn  City  Court,  General  Term,  Filed  October  36,  1896.) 
CoNSPiKACT— Nonsuit.  , 

In  an  action  to  recover  damages  for  a  conspiracy,  it  is  error  to  refuse  a 
,        nonsuit  as  to  one  of  the  defendants,  where  there  is  no  evidence  connecting 
him  as  a  co-conspirator  with  the  other  defendant. 

Appeal  from  a  judgment  in  favor  of  plaintiflE. 

Louis  J,  Grant,  for  app'lt ;  Mclniyre  &  Settely  for  resp't 

CoNLAN,  J. — Appeal  from  a  judgment  entered  upon  the  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial 
The  action  was  brought  to  recover  damages  for  an  alleged  con- 
spiracy by  the  defendants  to  defraud  the  plaintiff  out  of  the  sum 
of  $1,000  and  interest,  being  the  amount  of  two  promissory  notes 
alleged  to  have  been  given  by  tke  defendant  William  H.  Kilgan- 
non  to  the  plaintiff  as  part  of  the  consideration  of  $3,500  agreed 
to  be  paid  for  the  liquor  business  carried  on  at  663  First  avenue, 
in  the  city  of  New  York;  the  balance  of  the  purchase  money,  it 
being  claimed,  having  been  paid  in  cash.  The  complaint  alleges, 
in  substance,  that  William  H.  Kilgannon,  Michael  Kilgannon, 
and  Thomas  Kilgannon,  three  brothers,  conspired  together^  and 
defrauded  this  plaintiff  out  of  the  sum  stated  ;  and  that,  as  a  part 
of  the  transaction,  the  defendant  William  H.  Kilgannon  bought 
the  place  of  the  plaintiff  on  the  15tli  day  of  October,  1893,  and 
within  two  weeks  thereafter  transferred  the  same  to  the  defendant 
before  the  maturity  of  the  notes  referred  to.  The  defendants 
answer  by  a  general  denial. 

An  examination  of  the  whole  case  fails  to  show  on  what  ground 
the  judgment  appealed  from  can  stand.  The  plaintiff  alleges  a 
conspiracy  between  the  three  defenaants,  and,  so  far  as  we  have 
been  able  to  discover,  there  is  an  entire  want  of  evidence  connect- 
ing the  defendant  Thomas  Kilgannon  with  the  alleged  acts  of  the 
other  two  defendants,  and  the  evidence  of  the  plaintiff  himself 
tends  to  negative  any  such  declaration.  The  plaintiff  swears  that 
it  may  have  been  two  weeks  after  he  sold  the  store  to  the  brothers 
of  Thomas  that  he  first  saw  the  defendant  Thomas,  and  he  thinks 
it  was  after  he  (the  plaintiflE^  was  informed  that  Thomas  had  pur- 
chased the  store  of  liis  brother  William.     He  says  in  reference  to 
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tais  first  meeting  with  Thomas:  *'I  saw  him  in  the  st(|re,  and  I 
was  introduced  to  him  there  by  one  of  his  brothers.  1  paid  for 
the  drinks,  and  I  asked  him  to  have  one,  and  I  think  he  treated 
back.  This  was  after  I  was  informed  that  he  had  purchased  the 
stora"  Further  testifying  on  this  subject,  and  in  reply  to  the 
question,  "Did  you  say  anything  to  him  then  about  his  brollier 
owing  the  notes?  "  he  said :  *'No,  sir;  that  is  the  only  corjversution 
I  haawith  him,  to  my  knowledge."  And,  again,  at  fuliu  104,  he 
says:  "I  don't  know  whether  or  not  it  (the  matter  of  notc's)  wns 
known  to  Thomas."  At  the  time  of  the  delivery  of  the  bill  i>f 
sale  from  the  plaintiff  to  the  defendant  William  IL  there  were 
present  William  and  Michael  Kilgannon,  Keys  and  Xewinari,  who 
represented  the  brewer  who  was  to  advance  the  $1,500  of  the 
purchase  money,  and  Perry,  the  broker,  besides  the  plaintiff. 
There  is  no  pretense  that  Thomas  was  present  or  knew  anything 
about  it,  and  not  one  word  was  said  about  any  notes,  or  whether 
they  were  good  or  bad.  When  the  sale  was  made  to  Thomas, 
there  were  present  Thomas  and  William,  two  of  the  brothers,  and 
a  Mr.  Bander,  who  drew  the  bill  of  sale,  and  the  tratisaction  took 
place  at  Mr.  Baader*s  offica  Thomas  produced  $2,000^  which 
was  paid  to  William,  and  Thomas  also  assumed  a  mortgage  of 
$1,500  which  had  been  given  to  the  brewer  by  William  when  he 
purchased  of  the  plaintiff,  to  secure  the  brewer  for  that  amount 
of  money  received  by  William  from  him,  and  paid  to  tlie  plaintiff 
as  part  of  the  consiaeration  of  the  sale  from  the  plaintiff  to  Wil- 
liam. The  good  faith  of  this  transaction  was^  not  assailed,  and  it 
does  not  appear  that  there  was  any  talk  of  .fraud  or  conspiracy 
until  after  the  first  of  the  alleged  notes  became  due.  The  defend- 
ant Thomas  does  not  appear  to  have  been  in  any  way  connected 
with  the  transaction  between  the  plaintiff  and  the  other  defend- 
ants. It  is  needless  to  say  that  Thomas  unqualifiedly  denies  each 
and  every  and  all  of  the  allegations  so  far  as  they  tend  to  connect 
with  him  the  conspiracy  and  fraud  charged  against  his  two  brothers 
The  plaintiff  was  bound  to  make  out  his  case  by  a  prcpontlerance 
of  all  the  evidence,  and  this  he  utterly  failed  to  do  so  far  as  con- 
necting Thomas  with  the  alleged  acts  of  his  two  bromei-^.  There 
is  no  evidence  against  Thomas  as  a  co-conspirator,  and,  if  that  \b 
so,  then  the  court  erred  in  denying  a  rtiotion  for  a  nnik^nk  :is  to 
him,  in  the  first  instance,  when  the  plaintiff  rested  his  cast?,  mul, 
again,  at  the  close  of  all  the  testimony.  The  complaint  should 
have  been  dismissed  as  to  him. 

Judgment  reversed,  with  costs,  as  to  defendant  Thomaa,  and 
affirmed  as  to  the  other  defendants,  with  costa 


John  Murray,  Resp\  v.  Thomas  E.  Crimmi:^s,  Applt. 

(New  York  Oity  Court,  General  Term,  Filed  JVbvember  :^J,  IS&5,j 

1.  Master  and  servant— Liability. 

Where  the  master  provides  a  competent  foreman  and  assist  ant  foreman, 
and  the  proper  and  usual  appliances,  he  performs  all  that  the  l?nv  reriulrea 
of  him. 
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2.  Same— Fellow  servant. 

Where  the  manner  of  dbiug  the  work  is  intrusted  to  the  foreman  and 
assistant  foreman,  they  are  in  that  respect  fellow  servants  with  the  woit- 
men,  and  if  they,  or  any  of  them,  are  negligent  in  conducting  the  progress 
of  tlie  woi  k,  and  such  negligence  is  the  cause  of  the  servant  s  injurv,  it  is 
the  negligence  of  the  fellow  servant,  for  which  the  master,  in  the  abseace 
of  personal  participation,  is  not  liable. 

8.  Same— Ram K  of  fellow  servant. 

The  superior  rank  of  the  fellow  servant,  who  is  guilty  of  negligence,  is 
no  answer  to  the  master's  non-liability. 

Appeal  from  a  judgment  in  favor  of  plaintiflE. 

Charles  C.  Nadal,  for  appUt ;    William  E,  Morris^  for  resp't 

McCarthy,  J. — An  examination  of  the  evidence,  and  an  appli- 
cation of  the  law,  as  we  understand  it,  to  the  same,  seems  ^  to  be 
a{;;ainsl  the  plaintiff.  We  do  not  make  the  law,  nor  are  we  re- 
sponsible for  its  effects,  but  must  declare  and  observe  it;,  no  matter 
how  much  we  disagree  with'  its  wisdom  or  equity.  We  think  that, 
within  recent  years,  and  not  without  great  reasoning,  the  law  in 
regard  to  master  and  servant  and  fellow  servant  lias  been  given  a 
very  broad  interpretation  ;  the  result  being  to  practically  deprive 
a  poor  workingman,  who,  in  advance,  has  no  knowledge  of  his 

[)osition,  of  any  real  remedy  at  law.  This  can  be  altered  only  by 
egislation.  The  plaintiff  was  the  only  witness  in  his  own  behalf, 
and  there  were  a  number  for  defendant  The  plaintiff,  among 
things,  said: 

"Q.  How  did  you  pull  the  rail?  A.  When  he  gave  the  order 
to  pull  this  rail,  I  had  hold  of  it  with  my  two  hands,  and  I  had 
one  foot  along  here  •(illustrating),  and  my  left  foot  here  (illustrating), 
and  I  tried  to  lift  the  rail  up,  and  when  the  men  pulled  the  rail, 
they  knocked  the  yoke  down,  and  it  struck  me  upon  the  left  leg 
.  Q.  The  force  of  the  men  pulling  the  rail  knocked  the  yoke  down? 
A.  The  yoke  was  too  high.  They  were  not  all  even  upon  the 
concrete.  That  was  the  cause  of  it  It  was  the  fault  of  the  men 
pulling  the  rail  that  knocked  the  yoke  down,  but  it  would  not 
have  fallen  if  it  were  even  upon  the  concrete,  and  properly  fas- 
tened. 1  could  not  say  whetner  the  other  men  tried  to  lift  it  at 
the  same  time.  We  all  got  orders  to  pull  it  Q.  What  woul4 
have  been  the  effect  if  you  had  all  lifted  that  rail  together?  A 
If  we  had  all  lifted  it  together  and  put  it  in  nicely,  then  these 
yokes  would  not  have  fallen,  because  then  we  would  put  the  bolts 
in.  Q.  Then,  instead  of  lifting  that  rail,  these  men  pulled  it  along? 
A.  Mr.  Ryan  was  one  of  the  men  who  was  actually  doing  the 
work  with  us.  I  don't  know  whether  Mr.  Ryan  had  hold  of  the 
rail  at  the  tima" 

The  plaintiff  had  been  working  at  cable  construction  for  two 
years,  although  not  actually  engaged  in  laying  rails  upon  yokes, 
nad  observed  the  way  in  which  they  were  placed  standing,  and 
was  there  when  they  put  these  yokes  in.  The  following  other  facts 
were  proved  by  substantially  u neon tro verted  testimony,  viz.:  One 
Thomas  F.  Deegan  was  the  iron  foreman  over  this  special  work, 
and  Will  in  m  Ryan  was  an  assistant  foreman,  in  charge  at  the  p»int 
of  the  accident     Both  possessed  great  experience  in  this  kii-1  of 
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work.  Deegan  had  given  directious  to  Ryan  in  regard  to  this 
particular  work,  but  did  not  tell  whether  the  rails  could  be  pulled 
or  lifted,  but  left  it  to  the  experience  and  judgment  of  Ryan. 
This  was  one  of  the  details  of  tlie  work,  the  performance  of  which 
was  a  paii;  of  the  servant's  duty.  It  was  also  testified  that  the 
way  in  which  these  yokes  and  rails  were  managed  at  the  time  was 
the  usual  and  ordinary  way,  and  that  proper  material  and  appli- 
ances were  used,  and  the  complaint  here  is  that  the  yokes  were 
not  secured  and  fastened  before  the  plaintiff  or  his  colaborers 
placed  the  running  rail  on  them. 

The  questions  here  to  be  determined  are :  Was  the  negligence 
of  William  Ryan,  the  assistant  foreman,  the  negligence  of  the 
defendant?  and  was  the  plaintiff  guilty  of  contributory  negli- 
gence ?  Thus,  when  the  defendant  provided  a  competent  foreman 
and  assistant  foreman,  and  the  proper  and  usual  appliances,  he 
.  performed  all  that  the  law  required  of  him;  and,  the  manner  of 
doing  the  work  having  been  intrusted  to  the  foreman  and  assistant 
foreman,  they  were  in  that  respect  fellow  servants  with  the  plaint- 
iff, and  if  they  were,  or  any  of  them  were,  negligent  in  conducting 
the  progress  of  the  work,  and  such  negligence  was  the  cause  oL 
the  plaintiff's  injury,  it  was  the  negligence  of  a  fellow  servant,  for 
which  the  defendant,  in  the  absence  of  personal  participation,  is 
not  liabla 

The  superior  rank  of  a  fellow  servant,  in  such  a  case,  who  is 
guilty  of  negligence,  is  no  answer.  In  support  of  our  contention^ 
we  must  refer  to  the  able  and  conclusive  opinion  of  Pryor,  J.,  in 
Connolly  V.  Maurer,  6  Misc.  R'jp.  98 ;  56  St  Rep.  838,  and  cases 
cited.  See,  also,  opinion  of  McAdam,  J.,  in  Walsh  v.  Laundry 
Co.,  63  St.  Rep.  461.  See  Conway  v.  Railroad  Co.,  13  Misc.  53  ; 
66  St  Rep.  347. 

There  being  no  evidence  of  personal  negligence  imputable  to  the 
defendant,  we  think  the  learned  justice  erred  in  declining  to  dis- 
miss the  complaint  at  the  close  of  the  case,  and,  therefore,  judg- 
ment must  be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event 


John  Volk,  Resp*t,  v.  Sigmund  Bergman,  App'lt 

{New  York  City  Court,  General  Term,  Filed  November  26,  1895.) 

CoirrRACTS— Construction. 

Where,  in  an  action  to  recover  royalties  on  arc  lamps  manufactured  dur- 
ing a  period  of  about  two  years,  it  appeared  that  the  contract,  giving  de- 
fendant the  exclusive  right  to  make  such  lamps,  provided  that  for  the  first 
five  years  the  royalties  payable  to  plaintiff's  assignor  should  not  be  less 
than  $12,500  for  the  said  five  years,  unless  the  actual  number  manufac- 
tured during  such  term,  at  the  specified  royalty  per  lamp,  should  exceed 
that  sum,  the  plaintiff  can,  in  the  absence  of  evidence  as  to  the  quantity 
of  lamps  made  by  the  defendant  during  the  two  years,  claim  only  at  the 
rate  of  $2,500  per  annum. 

Appeal  from  a  judgment  for  plaintiflE. 
John  F.  Br'odsky,  for  applt;   Henry  F,   Harris^  for  resp^t. 
St.  Rep  ,  Vor.  LXX.        92 
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McCarthy,  J. — The  oomplaint  is  to  recover  $l,0i5  for  royal- 
ties on  arc  lamps  manufactured  between  November  10,  1692,  and 
January  1,  1895,  making  a  period  of  about  two  years,  one  month, 
and  nineteen  days.  The  defendant  admits  all  the  allegations  of 
plaintifiEs  complaint,  except  that  he  denies  the  indebtedness 
claimed,  and  asserts  payment  in  full  So  far  as  the  appeal  is  con- 
cerned, the  sixth  clause  of  the  agreement  has  no  bearing.  We 
think,  however,  that  the  third  clause  is  controlling,  and  must 
determina     Tliat  clause  is  as  follows : 

"From  the  date  of  this  exclusive  ]icense,  and  for  the  first  suc- 
ceeding five  years,  the  said  royalties  shall  not  be  less  than  two 
thousand  five  hundred  dollars  per  annum,  any  deficiencv  from  this 
amount  to  be  paid  to  the  said  feirkegaard  at  the  end  of  each  year 
as  an  advance  payment  on  the  total  amount  of  royalties  for  the 
said  five  years  ;  that  is,  the  said  Bergman  or  his  assigns  shall  noi 
be  called  upon  to  pay  more  than  the  sum  of  twelve  tfiousand  five 
hundred  dollars  for  the  said  five  years,  unless  the  actual  amount 
of  manufacture  and  sales  for  the  said  term  at  the  specified  royalty 
per  lamp  shall  exceed  that  amount  That  said  Kirkegaard  hereby 
acknowledges  the  receipts  of  the  sum  of  five  hundred  dollars  on 
account  of  royalties  that  may  accrue  hereafter  under  this  agree- 
ment, which  royalties  have  been  paid  to  him  by  said  Bergman 
virithout  recourse." 

This  means  that,  unless  there  were  manufactured  moie  than  at 
the  rate  of  2,500  lamps  per  annum,  the  plaintiflE's  assignor  was  not 
to  receive  more,  nor  was  the  defendant  to  pay  less,  than  $2,500 
per  annum.  There  was  no  evidence  in  the  case  as  to  how  many 
were  manufactured  during  the  two  years,  one  month,  and  nineteen 
days;  and,  in  the  absence  of  such  proof,  the  presumption  was  that 
the  plaintiff  could  only  claim  at  the  rate  of  $2,500  per  annum; 
and  that,  for  two  years,  one  month,  and  nineteen  days,  would  be 
about  $5,400.  The  defendant,  however,  says  he  paid  $5,700  dur- 
ing this  period,  and  this  would,  without  explanation,  show  that 
the  defendant  had  paid  to  the  plaintiffs  assignor  a  considerable 
sum  in  excess  of  what  he  was  entitled  to  receive.  The  trial  justice 
erred,  under  the  circumstances,  in  directing  a  verdict  for  the 
plaintiff.  We  think  the  evidence  was  more  favorable  to  the  de- 
fendant for  such  a  direction.  Judgment  is  therefore  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event 


Ida  M.  Newcombe,  as  Executrix,  etc.,  Resp't,    v.    Samuel  P. 
Hyman,  App'lt 

(New  York  City  Court,  General  Term,  Filed  N<nember  £6,  1895,) 

Appeal— Error  cured. 

In  an  action  for  professional  services,  an  error  in  the  introduction  of  evi- 
dence of  books  of  account,  showing  the  services  rendered  and  amouat 
charged,  is  cured  by  defendant'^  admission  of  the  services  as  charged. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial. 
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Epstkn  Bros,^  for  app'lt;  Booream^  Hamilton^  Beckett  &  Ransom, 
for  resp't 

CoNLAN,  J. — Appeal  from  a  judgment  entered  on  the  verdict  of 
a  jury,  and  from  an  order  denying  a  motion  for  anew  trial     The 

Elaintiff  brings  this  action  as  executrix  of  the  will  of  her  deceased 
usband,  Richard  S.  Newcombe,  who  prior  and  down  to  the  time 
of  his  death,  which  occurred  on  the  21st  day  of  July,  1891,  was  a 
member  of  the  law  firm  of  Donohue,  Newcombe  &  Oordoza,  to  re- 
cover for  professional  services  rendered  by  her  husband,  while  a 
member  of  said  firm,  and  which  claim  was  duly  assigned  to  her 
-as  such  executrix.  The  answer  practically  admits  the  services, 
but  denies  that  there  is  any  tiling  due  and  owing  on  account  there- 
of, and  alleges  that  the  defendant  paid  plaintiff's  testator  $300, 
which  was  in  full  of  the  account  m  suit 

The  plaintiff  introduced  in  evidence,  under  defendant's  objec- 
tion, the  books  kept  by  the  Run  of  which  plaintiff's  testator  was  a 
member,  showing  the  services  rendered  and  the  amount  charged. 
Defendant  urges  error  in  the  admission  of  the  books  on  the 
ground  that  a  proper  foundation  had  not  been  laid  for  the  evi- 
dence. The  ^rror,  if  any,  was  cured  by  defendant's  testimony, 
where,  at  folio  145,  he  admits  the  rendition  of  the  services  as 
charged.  The  amount  or  value  of  the  services  was  never  seriously 
disputed  by  the  defendant,  as  the  evidence  of  his  partner,  Mr. 
Maasfl,  shows,  at  folios  181,  185.  The  question  litigated  was  one 
of  payment,  and,  as  the  court  charged,  became  harmless  in  any 
aspect  of  the  casa  The  court  submitted  the  questions  of  value 
of  the  services  and  payment  to  the  jury  under  a  charge  as  favor- 
able to  the  defendant  as  could  be  expected,  and  we  do  not  feel 
warranted  in  disturbing  that  verdict 

Judgment  affirmed,  with  costs. 

All  concur. 


Ellen  F.  Markin,  App'lt,  v.  George  B.  Crumbie,  Resp't 

(Neio  York  City  Court,  General' Term,  Filed  November  S6,  1895.) 

NbGLIORNCE — SmBWALKS. 

The  fact  that  a  city  ordinance  reHquires  the  owners  to  do  certain  things 
in  regard  to  cleaning  snow  and  ice,  is  not  of  itself  sufficient  to  give  a  cause 
of  action  to  a  party  injured  by  an  act  in  violation  of  its  terms. 

Landlord  and  tenant — Dangerous  premises. 

The  fact  that  a  landlord  rents  apytments.  reserving  to  himself  and 
taking  care  of  the  passageway  to  the  sidewalk,  imposes  upon  him  a  duty 
to  protect  such  passageway  and  see  that  no  nuisance  exists,  and  that  the 
place  is  reasonably  safe. 

Same— Proop. 

In  such  case,  it  is  not  necessary  for  a  party  injured,  in  order  to  recover, 
to  show  that  the  landlord  had  either  actual  or  constructive  notice  of  the 
existence  of  the  nuisance  complained  of. 

Appeal  from  a  judgment  dismissing  the  complaint 
P.  J.  GBeime,  for  app*lt;  F.  R  Crumble,  for  resp\ 
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CoNLAN,  J. — If  there  was  any  omission  bn  the  part  of  the  city 
to  have  the  accumulation  of  snow  and  ice  on  the  sidewalks  re- 
moved, by  wliich  omission  or  negligence  an  accident  occurred, 
this  defendant  cannot  be  held  responsible.  Now,  the  fact  of  a 
city  ordinance  requiring  the  owner  to  do  certain  things  in  regard 
to  cleaning  snow  and  ice  is  not  of  itself  sufficient  to  give  a  cause 
of  action  to  a  party  injured  by  an  act  in  violation  of  its  terms.  It 
is  a  police  regulation,  and  does  not  add  to  or  take  from  the  liabil- 
ity of  the  party.  Knupfle  v.  Ice  Co.^  84  N.  Y.  488 ;  Moore  v. 
Gadsden,  93  id.  12,  17. 

The  plaintiff,  however,  contends  that  the  passageway  or  walk 
from  the  sidewalk  to  the  house  is  a  part  of  the  lot  or  premises 
known  as  '*No.  334  West  Sixty-Sixth  street."  This  appears  to 
be  correct  according  to  the  measurements  testified  to  by  Melvin 
G.  Pallister,  one  of  the  plaintiff's  witnesses.  It  is  the  means  of 
entering  and  reaching  the  premises,  and  is  under  the  control  and 
management  of  the  defendant  Mr.  Crumble  was  owner  of  this 
apartmewt  house,  renting  only  the  apartments,  and  reserving  to 
himself  and  taking  care  of  the  hallways  and  this  passageway  to 
the  sidewalk,  by  a  janitor,  a  Mr.  Falconer.  The  tenants  had  do 
charge  or  control  over  hallways  or  passageways  at  all.  The 
plaintiff  was  lawfully  on  the  premises,  in  the  net  of  visiting  one 
of  the  tenants,  as  she  had  the  right  to  do.  It  seems  to  us  that  the 
rule  to  be  applied  to  the  evidence  in  this  case  is  that  when  the 
owner  of  land  expressly  or  by  implication  invites  a  person  to 
come  upon  his  land,  he  cannot  permit  anything  of  the  nature  of  a 
snare  to  exist  or  be  maintained  thereon,  which  results  in  injury  to 
the  person  who  avails  himself  of  the  invitation,  and  who  at  ibe 
time  is  exercising  ordinary  care,  without  being  answerable  for  the 
consequences.  We  thing  the  circumstances  imposed  a  duty  on 
the  defendant  to  protect  this  passageway,  and  see  that  no  nuisance 
existed,  and  the  place  was  reasonably  safe.  Beck  v.  Carter,  68 
N.  Y.,  291,  292 ;  Murphy  v.  City  oj  Brooklyn,  118  id.  579.  29  St 
Rep  858 ;   O Sullivan  v.  Norwood,  8  St.  Rep.  388. 

Davis,  P.  J.,  in  Henkel  v.  Murr,  31  Hun,  28,  29,  says: 
"One  of  these  uses  was  the  right  of  ingress  and  egress  of  per- 
sons lawfully  callmg  upon  the  tenants  for  business  purposes,  or 
as  friends,  for  social  purposes.     It  is  a  correct  rule  of  law  to  state 
that  the  same  measure  of  liability  for  injuries  sustained  by  n^li- 
I  gence  of  the  landlord  extends  to  one  socially   visiting  or  calling 

upon  a  tenant  as  protects  the  tenant  himself,  because  the  use  of 
the  hall  and  staircase  for  the  purpose  of  enjoying  such  visits  and 
calls  is,  by  necessary  implication  (where  not  expressly  provided 
I  for),    within  the  reasonable   intent  of   the  demise   of  the  roomsi 

Hence  the  plaintiff  in  this  case,  in  calling  upon  the  tenant  of-the 
appellant,  was  within  the  scope  of  the  protection  against  the  land- 
!  lord's   negligence,  and  is  entitled  to  the  application  of  the  same 

I  rules,  if  damnified  by  his  negligence,  which  the  tenant  could  in- 

\  voke  in  his  or  her  own  behalf." 

j  And  this  is  approved  in  Alperin  v.  Earle^  55  Hun,  212;  27  St 

!  Rep.  806;  Ravih  v.  Davenport,  60  Hun,  70,  73;  37   St  Rep.  664 

I  It  is  also  necessary  for  the  plaintiff,  in  order  to  recover,  to  show 
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that  the  defendant  had  either  actual  or  constructive  notice  of  the 
existence  of  the  nuisance  complained  ol  There  is  some  testi- 
mony that  this  condition  existed  from  the  day  previous,  and  this 
was  sufficient,  under  the  circumstances,  to  go  to  the  jury  on  the 
question  of  constructive  notice  to  defendant,  since  the  defendant 
owned  the  premises,  and  controlled  and  managed  the  same 
through  his  janitor,  who  was  living  on  the  premises. 

We  think  the  trial  justice  erred  in  dismissing  the  complaint,  as 
there  was  enough  to  place  the  defendant  on  the  defense.  Judg- 
ment is  therefore  reversed,  and  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event 


James  FarrelLj  Resp%  v.  Roger  Harrison,  App*lt 

(New  York  City  Court,  General  Term,  Filed  Nofxmber  £6,  1895,) 
Husband  and  wipr— Earnings  op  wife. 

Where  husband  and  wife  live  together,  and  the  wife  keeps  boarders  in 
the  house  where  they  are  living,  the  husband  is  entitled  to  the  money  paid 
for  board,  unless  a  special  agreement  is  shown  between  them,  allowing 
the  wife  to  have  that  claim  for  her  sole  property. 

ApPEATi  from  a  judgment  for  plaintiflE,  entered  on  a  verdict  of 
a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Afulqtieeii  <k  Mulqueen^  for  appMt;  August  P  Wagener^  for  resp^t 

CoNLAN,  J. — Appeal  from  a  judgment  entered  on  the  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 
This  action  was  brought  to  recover  for  moneys  claimed  to  have 
been  converted  by  the  defendant  The  answer  denies  the  com- 
plaint, and  sets  up  a  counterclaim  for  board  and  lodging  furnished 
to  plaintiff  between  August,  1894,  and  March,  1895.  The  evi- 
dence shows  that  the  defendant  was  a  married  man  during  the 
pei-iod  aforesaid,  and  tended  to  show  that  he  kept  house,  and  that 
the  plaintiff  lived  in  the  family,  and  that  his  board  and  lodging 
was  worth  three  dollars  per  week.  At  the  close  of  this  case,  de- 
fendant's counsel  asked  the  court  to  charge  that  where  husband 
and  wife  lived  together,  and  the  wife  kept  boarders,  and  the 
boarders  are  kept  in  the  house,  the  husband  is  entitled  to  the 
money  paid  for  board,  unless  a  special  agreement  is  shown  be- 
tween the  husband  and  wife,  allow insjj  the  wife  to  have  that  claim 
for  her  sole  property.  The  court  refused  to  charge  as  requested, 
and  defendant's  counsel  duly  excepted.  We  think  this  was  error. 
The  defendant  was  entitled  to  have  the  proposition  charged  as  re- 

3 nested,  and  we  cannot  say  that  the  refusal  did  not  prejudice  the 
efendant 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event 


John  Reilly,  Resp't,  v.  Third  Avenue  Company,  App'lt 

{New  York  City  Court,  Chneral  Term,  Filed  Noteniber  36,  1895.) 
Trial— Charge. 

The  court  has  a  right  to  refuse  to  charge  a  correct  proposition  of  law 
when  it  has  no  bearing  on  the  case. 
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Appeal  from  a  judgment  in  favor  of  plaintiflF. 
Hoadley^  Lauterbach  d  Johnson^  for  app'lt ;   C.  JS,  Caroikers,  for 

resp't.  ^ 

McCarthy,  J. — The  questions  of  fact  were  properly  submitted 
to  the  jury,  and  the  charge  of  the  trial  justice  on  the  law  was 
clear,  and,  if  anything,  too  favorable  to  the  defendant  There  is 
no  rule  requiring  the  trial  justice  to  charge  every  request  asked 
for  by  counsel  on  a  given  subject  of  the  law.  The  court  is  bound 
only  to  charge  such  propositions  as  are  applicable  to  the  facts  in 
the  case  before  it,  and  therefore  has  a  right  to  refuse  to  charge  a 
correct  proposition  of  law  when  it  has  no  bearing  on  the  case. 
We  do  not  find  any  substantial  error,  and  the  judgment  must  be 
affirmed,  with  costs. 


Henry  Shanley,  App!lt,  v.  Union  Railroad  Company  of 
New  York  City,  Resp't 

(Ifew  York  Oily  Court,  OeneraX  Term,  Filed  November  26,  1896.) 

NbGLIOBNCB— CONTRIBUTCfRY. 

It  is  not  contributory  negligence,  as  a  matter  of  law,  for  the  driver  of  a 
vehicle,  who  is  within  ten  feet  of  a  street  railroad  track,  to  attempt  to 
cross  the  same,  when  the  nearest  car  is  two  hundred  yards  away. 

Appeal  from  a  judgment  dismissing  the  complaint 
M,  P.  O'Connor,  for  app'lt;  Hoadly,  Lauterbach  Jc  Johnston, ior 
resp't 

FiTZSiMONS,  J. — This  is  an  action  for  damages  for  the  alleged 
negligence  of  the  defendant  The  trial  judge  dismissed  the  com- 
plaint because  of  the  plaintifiEs  contributory  negligence  and  the 
defendant's  freedom  from  negligence.  The  examination  of  the  evi- 
dence shows  that  plaintiff  and  three  other  persons  were  driving 
down  town  along  the  Southern  Boulevard  in  this  city;  and 
while  driving  across  Boston  avenue,  along  which  defendant's 
cars  run,  and  when  the  horse's  head  was  about  ten  feet  away 
from  the  westerly  rail  of  the  south-bound  track,  thevsaw  one  of 
the  defendant's  cars  going  north,  and  about  200  yards  away  from 
them,  towards  the  south;  that  they  continued  on,  the  horse  being 
on  a  dog  trot,  and  when  their  horse  and  part  of  the  wagon  had 
crossed  over  the  north -bound  track,  the  rear  wheel  of  the  wagon 
was  struck  by  said  north-bound  car,  and  plaintiiB[  was  thrown  out 
of  the  wagon  and  injured.  This  state  of  facts  was  sworn  to  bv 
several  witnesses 

The  plaintiff  certainly  had  a  right  to  cross  the  defendant's  tracks, 
and  defendant  had  a  right  to  use  its  tracks  for  the  ordinary  street- 
car uses.  Both  were  required  to  exercise  their  respective  rights  in 
a  careful  and  prudent  manner,  and  whether  or  not  they  were  doing 
so  in  this  instance,  it  seems  to  me,  after  reading  the  appeal  record 
was  a  question  for  the  jury  to  determine.  To  say,  as  a  matter  of 
law  that  the  driver  of  a  vehicle,  who  is  within,  say,  five  yards  of 
a  street- rail  road  track  in  this  city,  is  guilty  of  contributory  netrii- 
gence  in  attempting  to  cross  the  same,  because  the  nearest  car  to 
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him  is  600  feet  away,  is  carrying  that  doctrine  of  the  law  too  faiv 

I  can  find  no  precedent  wnich  justifies  such  conclusion.  The 
facts  and  circumstances  of  a  particular  case  might  justify  a  jury  in 
so  holding,  but  I  think  it  error  to  so  hold  as  a  matter  of  law.  I 
therefore  think  it  was  en'or  to  dismiss  the  complaint  upon  the 
grotind  of  plaintiflE's  alleged  contributory  negligence.  As  to  de- 
fendant's negligence,  it  also  seems  to  me  that  that  question  should 
have  been  submitted  to  the  jury,  and  it  was  error  to  refuse  to 
do  so.  ^ 

The  judgment  must  be  reversed. 

A  new  trial  is  ordered,  with  costs  to  the  appellant  to  abide  the 
event  of  the  action. 

All  concur. 


John  Fylnn,  Resp*t,  u  Maine  Steamship  Company,  App'lt 

{New  York  Oity  Court,  General  Term,  Filed  November  IS6,  1896.) 

Master  and  servant— Liability. 

The  fact  that  there  were  no  fenders  between  the  vessel  and  the  lighter  at 
the  time  of  the  accident,  if  such  fenders  were  provided  bv  the  master  and 
were  near  at  hand  and  could  have  been  placed  in  position  if  deemed  neces- 
sary, cannot  avail  an  emplove  of  a  steamship  company,  who  was  an  ex- 
perienced longshoreman  and  was  injured  in  consequence  of  the  absence  of 
such  fenders. 

Appeal  from  a  judgment  in  favor  of  plaintiff  and  from  an  or- 
der denying  a  motion  for  a  new  trial. 

Charles  cJ  Nadal^  for  app'lt;  Grossman  &  Worhaus^  for  resp't 

CoNLAN,  J. — This  appeal  is  taken  from  a  judgment  entered  up* 
on  a  verdict  and  from  an  order  denying  a  motion  for  a  new  trial. 

The^  action  was  brought  to  recover  damages  for  alleged  injuries 
sustained  by  the  plaintiff  while  engaged  in  unloading  the  cargo 
of  the  steamer  Cottage  City  onto  the  lighter  Holland,  at  the  de- 
fendant's dock  in  the  city  of  New  York,  on  the  16th  of  March, 
189-4.  Upon  the  trial  oi  the  action  there  was  some  conflict  of  evi- 
dence as  to  what  was  the  proper  use  or  employment  of  fenders 
between  vessels  when  engagea  in  loading  or  unloading  cargo.  It 
was  contended  for  the  plaintiff  that  the  use  of  these  fenders  was  to 
prevent  accidents  of  the  kind  complained  of,  while  the  claim  on 
the  part  of  the  defendant  was  to  the  effect  that  their  sole  employ- 
ment was  to  prevent  the  vessels  coming  together,  and  by  so  doing 
chafing  the  side  of  the  vessc^l. 

The  defendant  claims  that  fendera  were  put  between  the  steamer 
'and  the  lighter  as  soon  as  the  lighter  came  alongside  of  the  other 
vessel  There  is  no  dispute  but  what  fenders,  and  also  a  gang 
plank,  were  at  hand,  and  provided  by  the  defendant,  and  were  al- 
ways to  be  had  at  the  dock  when  required.  Indeed,  it  is  asserted 
by  the  plaintiff's  witnesses  that  they  were  brought  from  the  dock, 
and  placed  between  the  vessels,  immediately  after  the  accident; 
and  there  does  not  appear  to  have  been  anv  further  accident  after 
this  alleged  employment  of  the  fendera  It  is  also  in  evidence 
that  when  the  lighter  is  much  lower  than  the  unloading  vessel  a 
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gang  plank  is  sometimes  used  for  the  passage  to  and  fro  of  persons 
engaged  in  the  work  of  removing  the  cargo. 

In  this  case  it  does  not  appear  that  the  deck  of  the  lighter  was 
more  than  ten  inches  below  the  guard  rail  of  the  steamer  at  the 
time  of  the  accident,  or  that  any  one  thought  of  the  necessity  for 
the  use  of  a  gang  plank,  although  one  was  near  by  and  on  the 
dock  alongside  of  which,  the  steamer  was  moored.  It  is  in  evi- 
dence also  that  rope  fenders  are  sometimes  employed,  and  at  others 
fenders  made  of  wood,  there/ being  some  dispute  as  to  the  superi- 
ority of  one  kind  over  the  other 

However,  that  is  not  material  to  the  questions  to  be  deter- 
mined upon  this  appeal,  since  it  is  practically  conceded  by  tlie 
flaintiff  that  the  use  of  either  would  have  prevented  the  accident 
t  was  not  necessary  for  the  jury  to  pass  upon  the  question  as  to 
what  kind  of  fenders  were  used,  nor  do  they  appear  to  have  d^ae 
so. 

Upon  the  plaintiflf's  theory,  they  found  that  no  fenders  were 
employed,  at  least  until  after  the  accident;  and  if  we  are  correct 
in  this  view  of  the  case,  the  judgment  below  was  predicated  upon 
tho  theory  that — First,  fenders  were  necessary  to  prevent  accidents 
of  this  kind,  and  second,  that  it  was  the  duty  of  the  defendant  to 
provide  and  use  them. 

The  first  of  these  propositions  may  be  conceded  to  the  respondent 
without  running  counter  to  any  conclusions  which  may  be  reached 
by  an  application  of  the  principles  of  law  governing  the  second, 
viz.  as  to  the  duty  of  the  master  to  provide  and  use  the  fenders, 
in  order  to  properly  protect  the  person  of  the  plaintiff  and  such 
other  persons  as  were  singularly  employed.  Tne  plaintiff  was  an 
experienced  longshoreman,  in  the  employ  of  the  defendant  at  the 
time  of  the  accident,  and  under  the  direction  of  the  head  steve- 
dore, whose  duty  it  was  to  superintend  the  unloading  of  the 
steamer;  and  it  is  evidence  that  the  latter  was  under  the  orders  of 
the  mate,  who  was  in  charge  of  the  steamer  at  the  time  of  unload- 
ing. The  accident  consisted  in  the  plaintiff's  heel  being  caught 
between  the  deck  of  the  lighter  and  the  guard  rail  of  the  steamer 
as  the  former  vessel  rose  against  the  side  of  the  latter  from  the 
action  of  the  tide  or  some  other  disturbance  of  the  water  in  the 
slip  where  the  vessels  were  unloading. 

It  is  the  well-settled  rule  of  law  in  cases  like  the  one  at  bar.  that 
the  master  must  provide  adequate  and  safe  appliances,  and  such 
as  are  usual  in  the  particular  employment  in  which  the  servant  is 
engaged;  and  the  court  below,  following  out  this  principle, 
charged  the  jury  at  folio  188  of  the  printed  case:  **That  if  the . 
defendant  provided  or  had  at  hand  a  gang  plank  whicr  Jiiglit 
have  been  used,  but  which  McQuaig  (the  stevedore)  or  the  men 
of  his  gang  neglected  to  use,  the  defendant  is  not  guilty  of  negli- 
gence, and  the  plaintiff  cannot  recover ;"  and,  also,  at  the  same 
folio:  **  That  if  tne  plaintiff  noticed  or  might  have  noticed  the  ab- 
sence of  the  fenders  before  the  accident,  and  made  no  protest,  he 
nssiiined  the  risk  incident  thereto,  and  cannot  recover."  As  we 
have  snid  before,  it  cannot  avail  the  plaintiff  that  the  jury  may 
liave  found  that  there  were  no  fenders  between  the  vessels  at  the 
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time  o£  the  accident,  if  such  fenders  were  provided  by  the  mruster^ 
iiiid  were  near  at  hand,  and  could  have  been  placed  in  po^iiKus,  if 
deemed  necessary.  It  is  nowhere  disputed  that  fendei's  were  i>ro- 
vided,  and  were  near  at  hand,  as  also  a  gang  plank,  and  i\itii  ibey 
were  put  in  position  by  the  persons  engaged  in  unkniding  the 
steamer,  after  the  accident  to  the  plaintiflL  In  a  recent  case  il 
was  said  by  the  court,  after  reviewing  many  authorities :  ''It  is 
impossible  that  a  master  himself  can  control  the  detail  work*t>f 
any  corporation  or  any  private  business  of  any  size."  Tins  injury 
arose  from  negligence  which  was  connected  with  the  detail  work. 
**Such  negligence  is  not  the  negligence  of  the  master,  but  h  jnirely 
the  negligence  of  the  co-servant,  and  of  this  there  is  no  poysible 
question."  The  evidence  is  overwhelming  that  proper  aiipliances 
were  at  hand,  and  could  have  been  used;  and  tlie  failure  to  em- 
ploy them  is  not  negligence  chargeable  to  the  master.  Ho  did  all 
the  law  reasonably  required  of  him  in  providing  and  having  at 
hand  to  be  used  proper  appliances ;  and,  as  we  have  seen  above, 
their  nonuse  was  negligence  consequent  upon  thd  detail  work  in 
which  the  plaintiff  was  engaged,  and  was  not  the  negligence  of 
the  master. 

Sympathy  for  the  plaintiff  does  not  carry  us  to  the  extent  of 
sustaining  a  judgment  whi^.h^s  not  founded  upon  cofrect  princi- 
ples of  law,  and  we  are  inclined  to  the  views  oi"  the  court  in  tlie 
recent  case  of  Ludlow  v.  Bndge  Co.,  that  *'this  case  is  one  of  tliose 
unfortunate  accidents  which  no  one  can  be  made  to  pny  for,  at 
least  no  employer;"  and  we  are  forced  to  the  conclusion  lea^yhed 
by  the  court  in  that  case.  The  complaint  should  have  been  dis- 
missed upon  the  trial.  We  do  not  think  it  necessary  to  enlarge 
further  upon  this  question,  nor  to  discuss  any  of  the  other  ques- 
tions presented  upon  this  appeal,  having  reached  the  conclusion 
that  the  judgment  appealed  from  must,  for  the  reasons  stated,  be 
reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event     All  concur. 

Terence  F^  Wynne,  Resp't,  v,  Atlantic  Avenue  Kailroad 
Company,  App'lt 

(Brooklyn  City  Court,  Oeneral  Term,  Filed  Navem^)er  26,  IS9S.} 

1.  Negligence — Collision.  • 

Where  an  electric  car  is  coming  on  the  same  track  behind  a  iTOrae  car, 
it  is  the  duty  of  the  motorman,  on  seeing  the  horse  car  ahead  of  him,  lo 
so  manage  and  control  the  speed  of  his  own  car  as  to  prevent  a  collision. 

2.  Evidence — Personal  injuries. 

In  an  action  for  personal  injuries,  the  plaintiff  may  recover  for  lost  lime 
where  the  evidence  establishes  the  fact. 

3.  Damages— Excessive. 

A  verdict  for  $3,200  for  personal  injuries  was  held,  in  tbli  ease,  not 
excessive. 

Appeal  from  a  judgment  entered  on  a  verdict  foi-  plain  till,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

Morris  Jc  Whikhouse,  tor  applt;   Chas,  J,  Patterson^  for  rcsp^t. 
St.  Rep.,  Vol.  LXX.         93* 
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Osborne,  J.  —  PlaintiflE  brought  this  action  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  bj  the  negligence  of 
defeuiiant  It  appears  from  the  evidence  that,  on  the  afternoon  of 
October '6,  1893,  plaintifl:  was  a  passenger  on  a  horse  car  of  the 
Brooklyn  Ileights  Railroad  Company  proceeding  along  Atlantic 
avenue ;  that  the  car  stopped  near  Clinton  street  to  permit  some 
passenger  to  alight,  and,  before  it  started  Up  again,  a  trolley  car 
of  ihe  appellant,  coming  on  the  same  track  from  behind,  crashed 
into  the  rear  of  the  horse  car  with  force  sufficient  to  make  a  hole 
in  the  rear  dashboard  of  the  horse  car;  that  the  shock  of  the 
collision  threw  plaintiff  from  his  seat  against  the  seat  on  the 
opposite  side  of  the  car,  causing  the  injuries  complained  ot 
Plaint/iff  had  a  verdict  of  $3,200,  and  this  appeal  is  taken  from 
the  judgment  entered  thereon  and  the  order  denying  the  motion 
for  a  new  trial. 

The  learned  counsel  for  the  appellant  contends  that  the  motion 
to  dismiss  the  complaint  should  have  been  granted  for  failure  of 
proof  of  negligence  on  the  part  of  defendant  We  think  there  was 
ample  proof  on  which  toisubmit  to  the  jury  the  question  of  de- 
fendant's negligenca  The  motorman  of  defendant's  car  admits 
that  he  saw  the  horse  car  slowing  up  gradually  when  it  was  about 
fifty  feet  ahead  of  him,  but  that  ne  did  not  put  on  his  hnike  until 
his  car  was  within  twenty  or  twenty -two  feet  of  the  horse  car,  and 
that  then  he  was  unable  to  stop  his  car  in  time  to  avoid  a  collision 
in  consequence  of  the  rails  being  slippery.  We  think  that  it  was 
clearly  the  duty  of  the  motorman,  on  seeing  the  horse  car  ahead 
of  him,  to  have  so  managed  and  controlled  the  speed  of  his  own 
car  as  to  prevent  a  collision.  Here  was  no  sudden  emergency 
presenting  itself,  for  the  motorman  knew,  or  ought  to  have  known, 
that  the  car  in  front  of  him  was  liable  to  stop  at  any  time  to  per- 
mit passengers  to  get  on  or  ofif,  and  we  think  that  it  was  his  plain 
duty  to  maintain  such  a  distance  from  the  preceding  car,  or  to  so 
reduce  the  speed  of  his  own  car,  that  he  could  stop  it  in  time  to 
prevent  a  collision. 

The  learned  trial  judge  charged  the  jury  that  it  might  compen- 
sate plaintiff,  in  case  of  a  verdict  in  his  favor,  "  for  the  loss  of  the 
value  of  his  time,"  to  which  exception  was  taken.  The  learned 
trial  judge  was  also  asked  to  charge  that  there  was  no  evidence 
upon  which  a  jury  could  base  an  estimate  as  to  the  value  of 

Elaintiff's  time,  and  also  that  no  verdict  could  be  rendered  on  tlie 
asis  of  four  or  five  dollars  a  day  while  plaintiff  was  away  from 
his  business,  and  exceptions  were  taken  to  the  refusal  so  to  charga 
No  one  of  these  exceptions  is  tenable.  Plaintiff  claimed,  in  his 
complaint,  as  an  element  of  damage,  that  he  "  was  prevented  and 
will  be  prevented  from  attending  to  his  business  for  a  long  space 
of  time. '  lie  testified  that  he  had  been  iji  the  junk  business  for 
twenty-five  years,  and  for  sixteen  or  seventeen  years  of  that  time 
at  the  place  where  his  store  was  at  the  time  of  the  accident;  that 
he  bought  and  sold  goods,  worked  himself,  kept  books,  and  every- 
thing; that  his  purchases  and  sales  were  from  $300  to  $400  daily; 
that  he  employed  five  persons  in  his  business;  that  for  two 
months  after  the  accident,  he  was  only  able  to  call  at  the  store  and 
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then  return  home,  and  some  days  he  was  unable  to  go  at  all ;  that 
he  was  not  able  to  carry  on  his  business  himself,  and  that  he  was 
not  able  to  do  any  active  work  up  to  September  of  the  following 
year;  that  he  attended  to  business  until  February,  and  thtu  the 
business  stopped  ;  that  "  before  he  was  hurt,  he  used  to  buv  and 
sell,  or  drive  the  truck  sometimes,  and  go  and  collect  bills, — 
drove  the  truck  with  the  goods  sometimes,  took  part  in  the  lifting 
and  loading  of  the  goods,  and  was  not  able  to  do  anything  in  that 
line  after  the  injury."  A  witness  called  on  behalf  of  the  plaintiff, 
who  had  been  in  the  business  for  over  forty  years,  testified  that 
men  were  hired  to  manage  the  business  as  extensive  as  that  of 
plaintiff,  and  that  a  man  who  had  the  necessary  capacity  to  con- 
duct such  a  business  as  plaintiff's  was  worth  four  to  five  dollars  a 
day.  In  Masterton  v.  Village  of  Mount  Vernon,  68  K  Y.  396,  the 
court  says : 

"The  plaintiff  had  the  right  to  prove  the  business  in  which  he 
was  engaged,  its  extent,  and  the  particular  part  transacted  by  him, 
and,  if  he  could,  the  compensation  usually  paid  to  persons  doing 
such  business  for  other.  These  are  circumstances  the  jury  have  a 
right  to  consider  in  fixing  the  value  of  his  tima" 

These  are  precisely  the  elements  which  the  plaintiff  proved,  and 
we  think  that,  from  these  elements,  the  jury  had  a  ritiht  to  esti- 
mate the  value  of  plaintiff's  loss  of  time,  and  there  being  evidence 
that  the  value  of  such  services  as  this  plaintiff  rendered  was  worth 
from  four  to  five  dollars  a  day,  the  court  was  right  in  declining  to 
charge  the  jury  that  no  verdict  could  be  rendered  od  that  ba^is. 
The  cases  cited  by  the  learned  counsel  for  the  appellant  go  no 
further  than  to  hold  that  in  the  absence  of  evidence,  thy  jury  can- 
not be  permitted  to  speculate  as  to  the  value  of  loss  of  time. 

Nor  can  we  say  that  the  verdict  is  excessiva  The  evidence  of 
the  plaintiff  showed  that,  when  thrown  against  the  opposite  side 
of  the  car  by  the  shock  of  the  collision,  one  of  his  ribs  was  lirokeii. 
That  he  was  compelled  to  go  home  and  go  to  bed-  He  startff<l  to 
go  to  his  shop  next  day  and  was  obliged  to  return.  Was  cnnflried 
to  his  bed  for  two  or  three  days  suffering  all  the  time  from  pain  m 
his  side  and  limbs  and  feet,  then  went  to  the  doctor's  and  was  pre- 
scribed for,  and  for  two  montlis  after  that  he  was  only  nl)le  to  call 
at  his  store,  and  then  had  to  return  home  again  and  go  lo  bed. 
The  fracture  developed  a  bloody  tumor  about  two  and  a  half  int^hes 
wide  and  four  or  five  inches  long,  and  also  pleurisy,  aud  froni  the 
date  of  the  injury,  October  6,  1893,  up  to  September,  1894,  he 
suffered  pain  and  was  not  able  to  do  anything.  That  he  cannot 
use  his  left  side  as  well  as  he  used  to,  and  is  unable  ta  lift  any 
heavy  weight  with  his  left  hand.  Plaintiff  was  corroborated  as  to 
his  injuries  by  his  physician,  who  also  testified  that  it  takes  three 
or  four  weeks  for  a  fracture  of  the  rib  to  unite;  that  \n*  had  ex- 
amined plaintiff  a  week  or  ten  days  previous  to  the  trial  (March  5, 
1895),  and  that  there  was  still  a  tumor  visible  over  tlie  phice  of 
fracture,  and  also  some  adhesion  of  the  lung  to  the  wall  of  the 
chest  where  the  pleurisy  had  occurred,  and  that  such  adhesion  in- 
terfered with  the  action  of  the  lung  in  that  particular  .^[>nr,  rind 
that  drawing  long  breaths  or  lifting  heavy  weights  would  cause 
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pail,  and  that,  in  the  doctor's  opinion,  there  will  always  be  some 
trouble  at  that  spot  Taking  into  consideration  the  sufferings  of 
the  plaintiff,  their  long  duration,  his  incapacity  for  hard  labor,  and 
the  present  existence  of  the  tumor  and  the  adhesion,  coupled  with 
the  loss  of  the  plaintiff's  time,  as  hereinbefore  mentioned,  we  are 
of  the  opinion  of  that  we  are  not  called  upon  to  interfere  with  the 
verdict 

For  the  reasons  above  stated,  the  judgment  and  order  appealed 
from  must  be  affirmed,  with  costs. 

Van  Wyck,  J.,  concurs. 


Daniel  C.  Moynihan,  App'lt,  v,  Matthew  J.  McKeon,  Resp't 

(New  York  City  Court,  General  Term,  Filed  November  ^6,  1896,) 

Appeal— Conflicting  EvroENCE. 

A  verdict,  upon  conflicting  evidence,  will  not  be  disturbed  on  appeal, 
where  the  questions  of  fact  were  fairly  submitted  to  the  jury,  under  proper 
instructions  as  to  the  law  of  the  case. 

Appeal  from  a  judgment  in  favor  of  defendant 

Hhrnan  <k  Halsey^  for  app'lt ;  Duffey  &  Kieman^  ft)r  resp't 

CONLAN,  J. — Appeal  from  a  judgment  in  favor  of  the  defend- 
ant, from  an  order  denying  a  motion  for  a  new  trial.  This  action 
was  brought  on  a  promissory  note  against  the  maker  and  indorser. 
The  answer  of  the  maker  admits  the  making  of  the  note,  and  al- 
leges as  a  defense  that  it  was  made  without  consideration,  and  for 
the  accommodation  of  the  plaintiff  and  the  pavee.  The  defendant, 
having  the  affirmative  of  the  issue  thus  raised,  offered  proof  tend-- 
ing  to  show  that  Smith,  the  payee,  was  at  the  time  of  making  the 
note  indebted  to  one  Russell  for  a  bill  of  lumber,  and  that  the 
plaintiff  had  indorsed  or  guaranteed  the  bill ;  that  said  Smith 
call  on  the  maker,  and  stated  to  him  that  if  he  would  make  his 
promissory  note  at  three  months,  payable  to  his  order,  he  and  the 
plaintiff  would  indorse  it,  and  give  it  to  Russell,  who  would  ac- 
cept it  for  the  bill  then  falling  due;  that  thereupon,  and  for  the 
accommodation  of  the  payee  and  the  plaintiff,  he  made  the  note 
in  suit;  that  the  note  so  made  was  indorsed  by  the  payee  and  the 
plaintiff,  and  delivered  to  Russell  in  payment  of  the  lumber  ac- 
count; that,  after  the  maturity  of  said  note,  it  was  taken  up  by 
the  plaintiff;  that  the  note  was  indoraed  by  the  plaintiff  with  full 
knowledge  of  the  purpo.se  for  which  it  was  made.  The  testimony 
of  the  plaintiff  was  to  the  effect  that  he  did  not  indorse  or  guar- 
anty the  bill  of  lumber  sold  to  Smith,  the  payee ;  that  the  payee 
and  maker  of  the  note  were  doing  business  together,  and  that 
Smith  re[)resented  to  him  that  the  note  was  business  paper,  and 
that  he  indorsed  it  for  the  accommodation  of  the  payee,  who 
transferred  it  thereupon  to  Russell ;  that,  about  %  week  after  ma- 
turity, he  paid  the  amount  of  the  note  to  Russell,  and  received  it 
in  his  possession.  The  questions  of  fact  thus  presented  were 
fairly  submitted  to  the  jury,  under  the  proper  instructions  as  to 
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the  law  of  the  case,  and  we  do  not  think  tbe  verdict  should  be 
disturbed. 

Judgment  affirmed,  with  costs. 

All  concur. 


William  D.  Chapin,  Resp't,  v,  L.  Candee  k  Company,  App^t 

{New  York  City  Court,  General  Term,  Fiitd  ^^4^^'ntber  ^6,  1895. j 

1.  Evidence — Contracts— Performance. 

Evidence,  in  an  action  to  recover  for  the  conKt ruction  of  ti  -well,  tbat  tho 
well  was  useless  by  reason  of  an  inadequate  wnier  iiuppl j,  is  propcrljr  ex- 
cluded, where  the  contract  does  not  require  tbat  it  sbould  supply  a  given 
number  of  gallons  per  minute. 

2.  Contracts— Substantial  performance.  - 

A  failure  to  perform  a  small  requirement  of  a  contract  will  not  bar  a 
recovery,  where  the  cost  of  such  requirement  is  trifling  and  is  deducteti 
by  the  jury  from  the  amount  due  plaintiff. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  * 

Cfias,  De  Hart  Brower,  for  app'lt ;  Afmoua'j  Bitch  S  Woodford^ 
for  resp't 

FiTZSiMONS,  J. — The  plaintiff  herein  claimed  that  the  original 
contract  made  between  him  and  the  defendant  was,  subsequent  to 
the  commencement  of  the  work  required  to  be  done  tliereunder, 
modified  and  changed,  and,  as  so  modified,  he  completed  bis  part 
thereof.  As  to  whether  or  not  such  mothfieatioii  wns  made  was 
one  of  the  questions  in  dispute,  and  was  properly  submitted  to  the 
jury,  and  determined  against  defendant  The  evidtfiioc  was  cer- 
tainly sufficient  to  justify  a  verdict  in  pliuntiirs  favor.  Therefore, 
the  trial  justice  was  rigbt  in  refusing  to  ml  aside  tlie  verdict  upon 
defendant's  motion  as  against  the  weight  of  evidence  and  contrary 
to  law.  Under  the  contract  the  plaintiff  wius  not  required  to  build 
a  well  that  would  supply  a  given  number  of  gallons  per  minute* 
Theicfore,  it  was  immaterial  whether  or  not  the  well,  when  finished, 
was  usefulto  defendant  or  fit  for  the  pnifxise  of  its  hitended  use 
by  defendant  No  such  contract  was  made  herein,  and  the  evi- 
dence sought  to  be  introdued  by  defendant  tending  to  show  that 
the  well  was  useless  to  it  was  properly  excluded. 

As  to  the  failure  of  plaintiff  to  properl^^  cover  over  the  top  of 
the  well,  that  evidently  was  an  insignificant  and  uniinportaut  part 
of  the  work,  particularly  in  view  of  defendant  s  claim  that  tlie 
well  was  entirely  unfit  for  use.  That  being  so,  it  iis  evident  that 
it  would  have  properly  covered  it  at  a  trifling  cost  Even  plaint* 
iff  says  that  such  costs  could  not  have  exceedeil  twenty  dollars, 
which  amount  the  jury  allowed  defendant  in  thoir  verdict  It  is 
very  evident  from  defendant's  testimony,  tliat  it  did  not  attJich 
any  importance  to  the  failure  of  plaintiff  tn  cover  the  well  as  the 
contract  required.  Its  whole  and  sole  olijtetioji  appears  lo  be 
that  the  well  furnished  only  100  gallons  per  minute.  In  our 
opinion,  under  the  facts  and  circumstances  oi  this  case,  the  objec- 
tion at  present  under  consideration  is  techiiiealj  and  not  substantial 
in  merit  or  law. 
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We  have  examined  the  record  carefully,  and  think  that  the 
plaintiff  performed  his  contract  The  result  was  undoubtedly 
unsatisfactory  to  defendant,  but  that  fact  does  not  affect  plaintiffs 
right  to  recover  herein,  as  he  did  not  contract  that  the  well,  as 
before  stated,  when  completed,  would  supply  any  given  number 
of  gallons  of  water. 

The  judgment  must  be  affirmed,  with  coeta 


Joseph  Datidopp,  Resp't,  v.  Wheeler  and  Wilson  Manu- 
facturing Company,  AppHt 

(New  York  City  GouH,  General  Term,  Filed  November  26,  1896.) 

1.  Malicious  prosecution— Advice  of  counsel. 

The  advice  of  counsel,  as  a  defense  for  a  wrongful  arrest,  must  have 
been  given  on  a  full  and  fair  statement  of  the  facts. 

2.  Same— Probable  cause. 

The  arrest,  in  this  case,  was  held  to  have  been  procured  maliciously  and 
without  probable  cause. 

Appeal  from  a  judgment  against  the  defendant  on  a  verdict 
Eolden  A  Allen,  for  app'lt ;  Afashbir  &  Cukor^  for  resp't 

FiTZSiMONS,  J. — The  testimony  on  plaintiflTs  behalf  shows  that 
he  purchased  a  machine  from  defendant,  the  title  thereto  to  remain 
in  defendant  until  fully  paid  for;  that  before  the  machine  was 
fully  paid  he  transferred  possession  thereof  to  one  Eisenstadt,  with 
the  consent  of  descendant  s  agent,  one  Ludlow,  who  said,  *'  You 
can  give  it  (the  machine)  to  the  other  man  ;  "  he  then  transferred 
the  machine  to  Eisenstadt,  and  wrote  the  defendant  to  that  eflEect; 
that  subsequently  the  defendant,  failing  to  receive  further  pay- 
ments upon  the  machine,  demanded  its  return,  and,  not  receiving 
it,  caused  plaintifiE's  arrest  and  iniprisonment  for  eight  days;  that 
he  was  theji  duly  discharged.  This  version  of  the  difficulty  in 
question  the  jury  evidently  believed,  and  it  shows  such  a  wanton 
and  reckless  disregard  of  plaintiff's  rights  that,  as  a  matter  of  law, 
it  followed  that  in  causing  the  arrest  of  the  plaintiff  the  defend- 
ant acted  without  probable  cause,  and  with  malice,  and  therefore 
the  trial  justice  was  right  in  refusing  to  dismiss  the  complaint 
The  defendant,  having  consented  to  the  transfer  of  the  machine, 
could  not  thereafter  hold  the  plaintiff  responsible  for  its  where- 
abouts. If  it  desired  its  return  for  any  reason,  it  was  defendant's 
duty  to  search  for  the  holder  of  it^  and,  upoji  his  failure  to  deliver 
it  up,  seek  the  proper  legal  redress  against  such  person.  In  our 
opinion,  under  the  circumstances  of  this  case,  the  arrest  of  the 
plaintiff  was  unlawful,  and  was  without  probable  cause,  and  was 
malicious.  The  defendant's  testimony  contradicts  the  testimony 
snhniitted  by  the  phiintiff,  and  the  jury  evidently  believed  the 
plaintiff's,  which  they  had  the  right  to  do,  and  rendered  their  ver- 
dict accordingly. 

Tlie  defendant,  in  attempting  to  show  that  in  all  it  did  herein  it 
was  guided  and  acted  unJer  advice  of  counsel,  for  the  purpose  of 
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justifying  its  coui'se  of  conduct,  did  not  do  so  in  a  proper  way. 
In  no  pait  of  its  testimony  does  it  appear  that  ibe  defen'dant  fully 
and  fairly  stated  the  facts  of  the  transaction  in  question  to  its 
counsel,  and  after  such  a  statement  procured  bis  advice,  upon 
which  it  acted.  Granting  that  it  was  upon  the  advice  of  counsel 
that  the  arrest  of  plaintiff  was  caused,  that  surely  would  not 
benefit  the  defendant  in  the  least,  unless  such  advice  was  given 
after  a  full  and  fair  statement  of  all  the  facts.  No  testimony 
tending  to  show  such  a  state  of  affairs  was  offered  by  defendant 
What  advice  counsel  gave  was  of  no  consequence  herein  until  it 
was  firat  shown  that  such  advice  followed,  as  before  stated,  a  hill 
and  fair  statement  of  the  facts ;  and  therefore  the  exceptions 
taken  at  folios  86,  89,  are  without  merit  The  exception  taken  to 
the  judges  charge  at  folio  107,  we  think,  was  not  well  taken,  and 
the  judge  was  justified  in  refusing  to  charge  the  request;  for  the 
reason,  as  above  stated,  that  the  advice  of  counsel  could  not  benefit 
the  defendant,  because  it  (defendant)  failed  to  state  upon  what 
facts  such  advice  was  rendered. 

As  to  the  exception  taken  at  108,  it  was  immaterial  what  defend- 
ant believed.  The  true  inquiry  for  the  jury  was,  did  the  defend- 
ant believe  the  plaintiff  guilty  of  the  charge  preten-ed  by  it  against 
him,  and  was  such  beliel  based  upon  reasonable  grounds?  There- 
fore the  request,  as  framed,  was  wrong  in  law,  and  the  refusal  to 
-charge  it  was  proper. 

The  judgment  is  affirmed,  with  costa 

All  concur. 


Mary  A  Anderson,  Respt,  v.  Elizabeth  A.  Eowland, 

App'lt 

{Brooklyn  (Kty  Court,  General  Term,  Filed  November  £5,  1895.) 

Appeal— Objection. 

An  exception  to  a  question,  not  answered,  is  not  available  to  the  appel- 
lant. 

Appeal  from  a  judgment  entered  on  a  verdict  in  ^favor  of 
plaintifif,  and  from  an  order  denying  a  motion  for  a  new  trial 
Wm,  A.  Abbott,  for  app'lt ;  John  F.  Foley,  for  resp't 

Van  Wyck,  J. — It  is  alleged  in  the  complaint  that  plaintifif, 
at  the  special  instance  and  request  of  defendant,  assigned  to  de- 
fendant, for  her  benefit,  a  bond  and  mortgage  for  $2,000,  the  de- 
fendant promising  and  agreeing  to  pay  plaintiflE  that  sum  for  the 
same.  This  issue  was  submitted  to  the  jury,  who  rendered  a  ver- 
dict for  plaintifif.  This  is  an  appeal  from  the  judgment  and  an 
order  denying  motion  for  a  new  trial. 

We  have  carefully  considered  all  the  testimony  in  this  case, 
and  do  not  think  the  plaintifif  should  have  been  nonsuited,  or  that 
the  verdict  should  have  been  set  aside  as  against  the  weight  of 
evidence.  There  is  testimony,  which  the  jury  credited,  that 
sliows  that  the  plaintifif  assigned  the  bond  and  mortgage  to  the  de- 
fendant at  her  request,  for  the  consideration  of  $3,000,  and  we  gee 
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no  reasou  for  disturbing  the  verdict.  The  qaestioii  at  folio  18,  to 
which  an  exception  was  taken,  was  not  answered,  'and  tliat  dis- 
poses of  it  The  motion,  at  folio  17,  to  strike  out  the  statement 
of  the  witness  that  defendant  said  to  her  that  she  intended  to  pay 
plaintiff  her  mortgage  of  $2,000,  was  properly  denied,  as  was  also 
the  motion  to  strike  out  the  statement  of  the  witness  that  defend- 
ant said  to  her  that  she  wanted  her  lawyer  to  settle  with  plaintiff, 
and  supposed  he  would  pay  the  money.  These  were  admissions, 
made  by  defendant  tending  to  sustain  plaintiffs'  contention  of  a 
promise  to  pay  her  for  this  bond  and  mortgaga  We  find  nothing 
m  the  other  exceptions  requiring  special  consideration. 
Judgment  and  order  must  be  affirmed,  with  costs. 


Joan  Courtney,  as  Sheriff  et  al,  App'lts,  v.  Eighth  Ward 
Bank  of  Brooklyn,  Resp't 

{Brooklyn  City  Court,  General  Term,  Filed  November  S6,  1896.) 

Attachment— Certifibd  copy. 

An  indorsement  upon  the  copy  of  a  warrant  served  with  the  words,  "A 
Copy,"  *'  Warrant  oi  Attachment,"  accompanied  by  a  notice  of  the  prop* 
'     erty  attached,  complies  with  subdivision  3,  section  649  of  the  Code. 

Appeal  from  a  jugment  in  favor  of  defendant 
Parsons^  Shepard  &  Ogden,  for  app*lts;  Tunis  T.  Bergen,  for 
resp't 

Van  Wyck,  J. — Sheriff  Courtney  claims  to  have  levied  an  a^ 
tachment  granted  by  Justice  Va:CN,  of  the  supreme  court,  in  the 
action  of  Edward  F.  Rice  against  the  Cowles  Engineering  Com- 
pany upon  the  credit  of  the  latter  for  $1,495.46  in  the  defendant 
bank.  Judgment  was  rendered  in  favor  of  the  defendant,  and 
from  that  this  appeal  is  taken. 

The  Code  of  Civil  Procedure  (section  649,  subd.  3)  provides 
that  property  incapable  of  manual  delivery  may  be  attached  "  by 
leaving  t.  certified  copy  of  the  warrant,  and  a  notice  showing  the 
property  attached,  with  the  person  holding  the  same,"  and  section 
650  provides  that  such  person  must  furnish  the  sheriff  a  certificats 
specifying  the  property  so  held.  On  August  26,  1893,  the  sheriff 
left  with  the  defendant  ,a  copy  of  such  warrant  of  attachment, 
with  the  title  of  the  action  and  the  words,  "  A  copy,"  **  Warrant 
of  Attachment,"  indorsed  thereon,  and  also  with  the  following  in- 
dorsement thereon,  duly  signed,  viz.: 

''To  Eighth  Ward  Bank:  You  are  hereby  notified  that  the 
deposit  of  the  Cowles  Engineering  Co.  in  your  bank  and  in  the 
indebtedness  owing  it  by  your  bank  is  hereby  attached  by  virtue 
of  the  annexed  warrant  Dated  Aug.  26,  *93.  John  Courtney, 
Sheriff.  Wm.  J.  Cunningham,  Deputy."  Plaintiffs'  Exhibit,  1, 
p.  39. 

The  defendant  failing  so  furnish  a  certificate  of  indebtedness,  in 
accordance  with  section  650,  the  sheriff,  by  letter  of  September 
9th,  reminds  the  defendant  that,  on  August  22,  1893,  he  serve<l 
on  it  this  copy  of  attachment,  nnd  requests  it  to  furnish  such  cer- 
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tificate  (Defendant's  Exhibit  B,  p.  49),  which  the  defeudant  dot^s 
on  September  12th  (Plaintiffs'  Exhibit  2,  p.  41). 

The  referee  herein  decided  that  this  levy  on  August  26,  1893, 
waa  fatally  defective,  in  that  the  copy  of  the  warrant  oE  attach* 
ment  left  with  the  defendant  was  not  a  certified  copy;  If  he  waa 
in  error  in  this  respect,  then  the  judgment  herein  miiat  be  re- 
versed. The  orimnal  warrant  of  attachment  is  always  delivereil 
to  the  sheriff.  Therefore,  it  is  a  certification  by  liisri  that  is  called 
for.  Crocker,  Sher.  (3  ed.)  p.  642,  forms  Nos.*'l40,  141 :  ILajdm 
V.  Nat.  Bank,  130  N.  Y.  146,-  41  St  Rep.  263.  Fiirthenn  ^e, 
the  courts  have  favored  a  liberal  rather  than  a  strict  construction 
of,  and  a  substantial  rather  than  a  technically  exact  com|tliaiic<»' 
with,  the  provisions  of  section  649  of  the  Code  of  Civil  Proced- 
ure. Hayden  v.  Nat  Bank,  130  N.  Y.  146;  41  St.  Riiji.  263; 
Warner  v.  Fourth  Nut.  Bank,  115  N.  Y  251  ;  26  St  Rep.  213  ; 
OBrien  v.  Insurance  Co.,  56  N.  Y.  52 ;  Adanis  v.  Speeifnan,  39 
Hun,  35.  To  certify  *ms  to  testify  in  writing."  And.  Ltiw  DicU 
Tiie  plain  object  of  this  provision  is  to  furnish  the  holder  of  such 
property  a  written  declaration  of  the  official  custodian  nf  the  war- 
rant of  attachment  under  his  hand,*that  the  paper  left  with^him  is 
a  copy.  The  sheriff  did  leave  with  defendant  a  cony  of  such 
warrant,  with  the  indorsement  thereon,  **  A  copyf  '*  Warrant  of 
Attachment,"  and  did  inform  defendant  in  wriung,  under  hi» 
hand,  and  he  attached  the  Cowles  Engineering  Cnrnpjm}"'^  deposit 
by  virtue  of  the  annexed  warrant  of  attachment,  the  paper  so 
served.  We  think  the  sheriff  has  substantially  complied  with  this 
provision. 

Judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event 

All  concur. 


In   the  Matter  of  a  Proceeding  to  subject  the  estate  of  Makt 
Hacket,  Deceased,  to  the  Transfer  Tax. 

(Surrogate's  Court,  Eocfdand  County,  Filed  October ^  1335.) 

1.  Transfer  tax— Assessment. 

The  fact  that  the  administratrix,  as  next  of  kin,  has  r<  (Lived  the  whole 
amount  adjudged  to  her  under  the  decree  upon  the  final  sctLlem*3nt  iiwt 
paid  it  out  on  her  own  account  prior  to  the  assessment  of  the  tax,  furnblit^ 
no  legal  excuse  for  its  nonpayment. 

2.  Same— Objection. 

Where  the  administratrix  was  given  full  opportunity  be  fort-  tlit^appnvli^iT 
to  have  deducted  from  the  bulk  of  the  estate  the  debts  aii<i  i>rci|ier  chiirt?  i^, 
it  is  too  late,  upon  a  proceeding  to  compel  the  paymenr.  of  rho  t/ix,  to  rtmk« 
the  claim  that  the  estate,  liable  to  the  payment  of  the  tas,  wns  less  than  the 
sum  upon  which  the  assessment  was  laid. 

a  Same. 

In  such  case,  where  the  order  fixing  the  tax  is  servetJ  fi|iuii  her,  sUe  I?*, 
by  failing  to  take  advantage  of  her  right  of  appeal  from  tlutiktertniiittilon. 
barred  from  raising  any  question  as  to  the  correctness  of  the  amouut  m* 
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Proceeding  to  subject  an  estate  to  the  transfer  tax. 
Frank  Comesky,  for  administratrix.   . 

Tompkins,  S. — This  is  a  motion  made  by  the  district  attorney 
to  conipel  payment  of  the  transfer  tax  heretofore  as^Sessed  herein. 
Mary  Hacket  left  but  one  next  of  kin,  to  wit,  Elizabeth  Hacket, 
the  administratrix.  On  the  12th  day  of  June,  1893,  the  final  ac- 
count of  the  administratrix  was  settled,  by  which  the  sum  of  $13,- 
465.37  was  found  in  her  hands,  which  amount,  by  the  decree,  the 
administratrix  was  directed  to  retain  as  th^  only  next  of  kin  of  the 
deceased-  No  proceedings  were  ever  taken  by  the  administratrix 
to  have  the  transfer  tax  determined,  and,  subsequent  to  the  said 
accounting,  an  appraiser  was  appointed  by  the  surrogate,  and  sub- 
sequently an  order  made  fixing  the  amount  of  the  tax  to  which 
the  said  estate  is  liable  at  the  sum  of  $134.65.  This  order  was 
made  on  the  11th  day  of  June,  1894  A  motion  was  immediately 
thereafter  secved  upon  the  administratrix  of  the  making  and  filing 
of  the  order  assessing  the  tax,  and  the  amount  thereof.  No  ap- 
peal has  ever  been  taken  from  that  determination,  and  no  proceed- 
mgs  have  been  taken  by  the  administratrix,  ani  the  tax  hh»  not 
been  paid.  In  answer  to  this  motion,  the  administratrix  alleges 
that  the  whole  amount  of  $13,465.37,  received  by  her  under  the 
decree,  had  been  paid  out  by  her  on  her  own  account  prior  to  the 
assessing  of  the  tax.  This  is  no  legal  excuse  for  the  nonpayment 
of  the  tax.  The  law  makes  it  the  duty  of  the  representative  to 
have  the  tax  assessed  and  paid,  and  an  executor  or  administrator 
is  personally  liable  for  the  tax  until  its  oaym'enL  The  tax  is 
further  declared  to  be  a  lien  upon  the  property  transferred  until 
paid.  The  statute  is  positive  and  mandatory,  and  the  surrogate 
has  no  discretion  in  the  matter. 

The  further  claim ^s  made  by  the  administratrix  that  in  making 
her  account  she  did  not  credit  herself  with  physician's  charges, 
undertaker  s  bill,  cemetery  charges,  and  other  charges,  and  that 
she  waived  the  commissions  to  which  she  was  entitled  by  law.  and 
that  by  reason  thereof  the  balance  found' by  the  decree  to  be  in 
her  hands  was  more  than  the  amount  of  the  estate  which  was  lia-' 
ble  to  the  tax,  and  the  claim  is  made  that  the  estate  which  was 
liable  to  payment  of  the  tax  did  not  exceed  the  sum  of  $6,750.  It 
is  too  late  now  to  make  this  claim,  and  there  is  no  way  under  the 
statute  by  which  I  can  permit  the  matter  to  be  opened,  and  proof 
taken  to  correct  the  mistake.  The  administratrix  had  full  oppor- 
tunity before  the  appraiser  to  state  the  facts  now  alleged  in  her 
affidavit,  and  there  was  given  a  fall  opportunity  to  have  deducted 
from  the  bulk  of  the  estiite  the  debts  and  proper  charges. 

Again,  tlie  order  fixi)ig  the  tax  was  served  upon  her,  and  by  it 
she  was  appraised  of  the  amount  of  the  tax,  and  the  statute  gave 
her  sixty  days  within  which  to  appeal  from  the  determination. 
By  failing  to  take  advantage  of  her  right  of  appeal,  she  is  barred 
from  raising  an}^  question  now  as  to  the  correctness  of  the  amount 
assessed.  It  is  a  well-established  rule  that  the  time  fixed  by  the 
statute  within  which  an  appeal  may  be  taken  cannot  be  extended 
or  enlarged  b}'  the  conrt. 
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Let  an  order  be  presented  requiring  payment  of  the  tax  and 
accumulated  interest  within  ten  days,  with  $10  costs  of  this  mo- 
tion. 

Ordered  accordingly. 


Louise  Hoff,  as  Administratrix,  ets.,   Itesp't,  v.  Jsan  Gouk- 

EIGHT,  App'lt 

{New  York  Common  Pleas,  Qoneral  Term,  Filed  November  4,  1895,) 

Pleading — Nbw  gaubb  of  action— Substitution. 

Where  a  defendant  has  consented  to  the  litigation  of  a  substituted  cause* 
of  action  by  omitting  to  object  to  the  proof,  he  will  not  on  appeal  be  heard 
to  complain  that  the  recovery  was  upon  a  cause  of  action  which  was  not 
alleged  in  the  complaint. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  court, 
affirming  ajudgment  entered  on  a  verdict  in  favor  of  plaintiE 
Jaseph  d  Bosenbaum^  for  app'lt;  H.   C.  Kvdlich^  for  resp't 

BiscHOFF,  J. — The  action  was  in  conversion,  and  at  the  trial, 
before  any  evidence  was  taken,  the  defendant's  counsel  moved  the 
dismissal  of  the  complaint  for  insufficiency  in  substance.  The 
motion  was  denied,  and  the  complaint  was  not  thereafter  amended. 

We  think  that  the  exception  to  the  ruling  presents  error  for 
which  the  judgment  rendered  at  trial  term  of  the  court  below 
would  have  to  be  reversed  but  for  the  waiver  and  substitution  of 
a  cause  of  action  differing  from  the  one  attempted  to  be  alleged  in 
the  complaint,  and  hereinafter  referreil  to.  Bay  lie,  Trial  Prac. 
160,  and  cases  collated.  It  was  alleged  in  the  complaint  that  the 
plaintiff's  intestate  had  on  deposit  in  the  Manhattan  Savings  In- 
stitution in  the  city  of  New  York  the  sum  of  three  hundred  and 
fifty-four  72100  ($35472)  dollars,  under  the  name  of  Philibertha 
Bailly,  aud  on  which  deposit  she  received  and  held  a  bank  book, 
issued  by  said  bank  under  said  name ;  further,  that  between  the 
loth  dav  of  September,  1892  and  the  22d  day  of  November,  1892, 
at  the  city  of  New  York,  the  defendant  came  into  the  possession 
of  the  said  bank  book,  and  between  said  days  drew  from  said 
deposit,  wrongfully  obtained  possession  of,  and  converted  to  his 
own  use,  the  sums  so  on  deposit  in  said  bank,  excepting  the  sum 
of  nine  72-100  dollars  to  the  damage  of  intestate  of  three  hundred 
and  forty-five  ($345.00)  dollars. 

'  Viewing  the  complaint  in  either  aspect,  the  allegations  were  in- 
sufficient to  show  a  conversion  of  tlie  bank  book  or  of  moneys  be- 
longing to  tiie  plaintiff  or  her  intestata  It  was  not  alleged  that 
the  defendant  tortiously  secured  possession  of  the  bank  book,  in 
whi<^l»  event  an  allegation  of  demand  and  refusal  of  its  return 
would  have  been  unnecessary.  .  PowpJl  v.  Pomell,  71  N.  Y.  71; 
Horey  V*.  Bromley.  85  Ilun,  540;  67  id.,  147;  Hayes  v.  Insur- 
ance C'K.  (111.  Sup.)  I  Lawv.  R(^p.  Ann.  303,  307,  and  oases  col- 
late.l  in  noto  (18  N.  E.  322);  Cooley,  Torts  (2d  ed.)  530,  531.  In 
the  absence  of  an  allegation  to  the  effect  that  such  possession  was 
tortiously  acquired,  however,  a  cause  of  action  in  conversion  was 
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not  apparent,  without  an  allegation  of  the  defendant's  refusal  to 
return  the  bank  book  after  due  demand  therefor.  Hall  v.  Rhin- 
son,  2  N.  Y.  293 ;  Trl^p  v.  Puluer,  2  Hun,  511 ;  5  Am.  &  Eng. 
Ene.  Law,  *'  Demand/'  subtit.  **  Trover,"  p.  528.  No  such  de- 
mand and  refusal  were  alleged. 

With  regard  to  the  moneys  which  the  defendant  was  alleged  to 
have  withdrawn  from  the  Manhattan  Savings  Institution,  the  com- 
plaint not  only  failed  to  show  the  right  of  the  plaintiff  or  of  her 
mtestate  to  the  possession  thereof,  but  it  affirmatively  appeared 
that  neither  of  said  persons  was  entitled  to  the  possession  of  such 
moneys :  yet  the  plaintiff's  right  to  the  possession  of  the  thing  al- 
leged to  have  been  converted  is  a  constituent  of  a  valid  cause  of 
action  in  conversion.  Deeley  v.  Dwight,  132  N.  Y.  39;  43  Si. 
Rep.  409 ;  Clements  v.  Yiurria,  81  N.  Y.  285 ;  Kemer  v.  Boanl- 
man,  39  St.  Rep.  61.  The  moneys  deposited  by  the  plaintiffs 
intestate  became  the  property  of  the  bank;  her  relation  to  the 
bank,  in  respect  to  those  moneys,  being  that  of  creditor.  Aetna 
Nat  Bank  v.  Fourth  NaL  Bank,  46  N.  Y.  82  ;  2  Am.  &  Eng. 
Eiic.  Law,  ** Banks  and  Banking,"  subtit.  "Depositors  and  Cus- 
tomers," p.  93,  and  cases  in  notes.  Hence,  if  the  defendant  wrong- 
fully secured  possession  of  moneys  from  the  bank,  the  latter,  and 
not  the  plaintiff  or  her  intestate,  was  prima  facie  entitled  to  Uie 
return  thereof. 

Without  objection,  however,  the  plaintiff  was  permitted  to  in- 
troduce evidence  which  was  abundantly  to  the  effect  that  while 
the  plaintiff*s  intestate  was  confined  to  her  cot  in  the  hospital  of 
the  Societe  Francaise  de  Bienfaisance,"  stricken  with  paralysis, 
and  wholly  or  partially  bereft  of  her  mental  powers,  the  defend- 
ant secured  her  signature  to  checks  to  his  order,  and  aggregating 
$345,  by  means  of  which  he  obtained  that  amount  from  The  Man- 
hattan Savings  Institution  for  the  account  of  the  plaintiff's  intes- 
tate. That  the  procurement  of  the  checks  under  the  circumstances 
mentioned  was  a  fraud  upon  the  intestate,  their  possession  by  the 
defendant  tortious  ab  inito,  and  the  receipt  of  their  amount  from 
the  bank,  to  the  detriment  of  the  intestate,  a  conversion  of  the 
checks,  are  self  evident  propositions  Under  the  authorities  here- 
inbefore referred  to,  therefore,  a  demand  for  the  return  of  the 
chetjks  was  not  essential  to  a  sufficient  cause  of  action  ;  and  hav- 
ing consented  to  the  litigation  of  the  substituted  cause  of  action, 
such  consent  being  inferable  from  the  omission  to  object  to  the 
proof  thereof,  the  defendant  will  not  on  appeal  be  heard  to  com- 
plain that  the  recovery  was  upon  a  cause  of  action  which  was  not 
alleged  in  the  complaint  Enapp  v.  Simon,  96  N.  Y.  284 ;  FreaT 
v.  Sweet,  118  N.  Y.  454 ;  29  St  Rep.  972.  As  to  the  weight  of 
the  evidence,  the  judgment  of  affirmance  of  the  court  below  is  con- 
clusive upon  us.  Meyers  v.  Cohn,  4  Misa  Rep.  185;  53  St  Bep. 
223. 

Viewing  the  action  as  having  proceeded  for  the  conversion  of 
the  checks,  the  trial  justice  properly  refused  the  request  of  the 
defendant's  counsel  to  charge  that  no  conversion  was  shown.  Other 
exceptions  to  rulings  which  are  urged  on  the  appeal  do  not  present 
sufficient  merit  to  require  discussion. 
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Tbc  judgment  of  the  trial  and  general  terms  of  the  court  below 

should  be  affirmed,  with  costs. 
All  concur. 


Henry  B.  Ballou,  AppUt,  v.  John  C.  Orr,  Resp't 

(Brooklyn  City  Court,  General  Term,  Filed  Nbvefnber  25,  1895:) 

Landlord  and  tenant — Absignment  of  lease. 

Where  a  lessee  assigns  his  right,  title  and  interest  in  a  lease  when  he  is 
in  default  for  rent,  \&  assignee,  after  paying  the  same  to  avoid  summary 
proceedings,  has  no  claim  against  the  assignor  in  the  absence  of  a  coye- 
nant  that  the  rent  is  paid  to  the  date  of  the  assignment. 

Appeal  from  a  judgment  sustaining  a  demurer  to  the  com- 
plaint 

Spraull,  Harmer  <k  SprouUj  for  app'lt;  Cannon  &  AiwcUer, 
for  resp't. 

Clement,  C.  J. — The  appellant,  in  his  complaint,  alleged  that 
on  or  about  October  2,  1891,  the  respondent  Orr,  by  an  agreement 
in  writing,  rented  from  John  M.  Cunningham  and  others  certain 
real  property  in  this  city,  situated  on  the  westerly  side  of  Franklin 
street,  for  a  term  of  three  years  and  two  months  from  September 
1,  1891,  and  thereupon  entered  and  occupied  the  said  premises ; 
that  by  the  said  lease  it  was  agreed  by  Orr  that  he  woula  pay  the 
annual  rent  In  quarterly  payments  of  $125  each  on  the  first  days 
of  November,  February,  May,  and  August  in  each  year,  and  that, 
if  he  or  his  assigns  failed  to  pay  the  rent  when  due,  the  lessoi-s 
could  re-enter  the  demised  premises.  The  appellant  further  allege<l 
in  his  complaint  that  on  or  about  October,  22,  1891,  one  Bragaw 
sublet  the  said  premises  from  Orr,  and  paid  him  the  rent  due  dur- 
ing the  period  of  such  sublettmg,  and  included  in  such  payments 
was  payment  for  the  quarter  from  August  1, 1892,  to  November 
1,  1892.  It  is  then  set  forth  in  the  complaint  that  Orr  failed  to 
pay  the  rent  to  his  lessors,  Cunningham  and  others,  for  the  quarter 
ending  October  31,  1892,  and  that  on  the  last  day  of  the  quarter, 
Orr,  by  an  agreement  under  seal,  and  with  the  consent  of  his  less- 
ors, assigned  to  Bragaw  "all  his  right,  title,  and  interest  in  and  to 
the  aforesaid  lease  "  ;  that  thereafter,  and  on  or  about  November 
3,  1892,  Cunningham  and  others  threatened  to  disposses  Bra<raw  . 
unless  he  paid  the  rent  for  the  quarter  ending  October  31,  1892, 
and  thereupon  he  (Bragaw)  requested  Orr  to  pay  such  rent,  who 
refused  so  to  do,  and  that  on  November  11th  Bragaw  paid  such 
rent;  that  thereafter  Bragaw  again  demanded  of  Orr  the  payment 
of  said  sum  of  $125,  and  subsequently  Bragaw  assigned  his  claim, 
against  Orr  to  this  plaintiflf.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  no  cause  of  action  was  stated  against 
the  defendant  The  demurrer  was  sustained  at  special  term,  and 
plaintiff  took  this  appeal. 

We  are  of  opinion  that  Bragaw,  as  assignee  of  the  lease  although 
he  had  been  a  subtenant  of  Orr  for  a  year  prior  to  the  assignment, 
and,  as  such  subtenant,  had  paid   his   rent,  acquired  no  greater 
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right  than  a  stranger.  He  had  enjoyed  the  use  of  the  premises 
demised  to  Igrn  for  the  full  term  for  which  he  had  paid  rent  In 
so  far  as  the  subtenancy  is  concerned,  the  fact  that  Orr,  for  three 
months  of  the  time,  diu  not  pay  his  rent  is  immaterial.  The  com- 
plaint should  be  considered/as  if  the  allegations  as  to  the  sublet- 
ting and  the»  paymetit  of  rent  by  the  subtenant  were  stricken  out 
The  question  is  then  presented  whether  or  not,  if  a  lessee  assigns 
his  right,  title,  and  interest  in  a  lease  when  he  is  in  default  for 
rent,  his  assignee,  after  paying  the  same  to  avoid  summary  pro- 
ceedings, has  a  claim  against  the  assignor.  The  complaint  does 
not  even  show  that  Bragaw  did  not  know  that  the  rent  was  un- 
paid when  he  took  the  assignment  Again,  the  complaint  does 
not  show  that  in  making  the  bai^ain  for  the  transfer  the  unpaid 
rent  was  not  considered  in  fixing  the  consideration.  The  rigHt, 
title,  and  interest  of  Orr  on  November  1st  was  the  right  to  remain 
in  possession,  provided  rent  was  paid  in  accordance  with  the  terms 
of  the  lease,  whether  overdue  or  to  become  due  in  the  future.  A 
covenant  that  the  rent  is  paid  is  usually  inserted  in  an  assignment 
of  a  lease,  and,  in  the  absence  of  a  covenant,  none  can  be  implied, 
particularly  when  the  assignment,  on  its  face,  only  transfers  the 
right,  title,  and  interest  of  the  party  in  the  lease.  The  case  of 
Alford  V.  Goli>^  35  Hun,  651,  is  almost  directly  in  point  on  the 
questions  involved  in  this  appeal,  and  we  follow  that  case  in  our 
conclusion. 

Judgment  affirmed,  with  costa 


Mary  E.  Taft,  as  Administratrix,  eta,  Resp't,  «.  Bbooklyx 
Heights  Railroad  Company,  App'lt 

{Brooklyn  City  Court,  Oeneral  Term,  Filed  November  25,  1895.) 

1.  Nbglioencb— Question  for  jury. 

The  fact  that  a  car,  while  moyin^  rapidly,  enters  an  open  switch,  leaver 
the  track,  and  throws  plaintiff's  mtestale  from  the  front  platform,  oq 
which  he  is  riding,  and  thereby  causes  his  death,  fairly  and  reasonaWjr 
warrants  the  inference  tliat  deceased  was  free  from  contributory  ws, 
ligence  at  the  time  he  was  thrown  from  defendant's  car  and  makes  the 
question  of  his  negligence  one  for  the  jury. 

2.  Evidence— Negligence— Question  poh  jury. 

Where  three  physicians  testify  that  the  intestate  died  from  peritonitis  re- 
sulting from  the  injuries  while  three  others  testify  that  the  peritonitis  wa* 
attributable  to  natural  causes,  the  cause  of  the  peritonitis  is  for  the  jury. 

8.  EvroENCE— Opinion— Weight, 

The  trial  judge  cannot  determine  whether  a  Witness  has  or  has  not  main- 
tained his  ground  on  the  cross  examination,  and,  if  he  concludes  that  he 
has  not,  strike  out  the  witness'  testimony. 

4.  8A3fE— Expert. 

a  physician,  called  as  an  expert  to  answer  a  hypothetical  'question  io- 
volving  matters  in  evidence,  mav,  in  answering  it,  introduce  elements  or 
incidents  from  his  own  knowledge  and  experience,  though  not  previousily 
in  evidence. 

Appeal  from  n  jiadgment  entered  on    a  vierdict  in   favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
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Moore  Jk   Wallace,  for  app'lt;  Ay  res  <k    Walker   and  Almet  F. 
Jenksy  for  resp't 

Osborne,  J. — Action  to  recover  damages  for  injuries  to  plaint- 
iflE  8  intestate,  which  it  is  claimed  resulted  in  his  death.  From 
the  evidence  it  appeared  that  deceased  was,  on  the  10th  day  of 
May,  1893,  a  passenger  riding  on  the  front  platform  of  one  of  defend- 
ant's cars  going  along  Troop  avenue ;  that,  when  the  car  came  to 
Gwinnett  street,  it  was  moving  very  rapidly,  and  there  took  an  open 
switch,  which  caused  it  to  turn  into  Gwinnett  street,  and  to  jump 
the  track,  and  travel  some  distance  over  the  stones,  the  effect  of 
which  was  to  throw  deceased  violently  to  the  ground.  He  was 
cut  and  bruised  about  the  head,  and  complained  of  a  pain  in  the 
lower  part  of  the  abdomen,  and  a  mark  of  a  bruise  was  subse- 
quently discovered  thera  Fifteen  days  after  the  accident,  peri- 
tonitis  developed,  this  peritonitis  was  the  result  of,  and  due  to, 
the  injuries  deceased  received  when  thrown  from  the  car. 
Plaintiff  iiad  a  verdict,  and  this  appeal  is  taken  from  the  judg- 
ment entered  thereon,  and  the  order  denying  a  motion  for  a  new 
trial. 

The  learned  counsel  for  the  appellant  contends  that  the  motion 
to  dismiss  the  complaint,  made  at  the  close  of  plaintiff's  case,  and 
renewed  at  the  close  of  the  testimony,  should  nave  been  granted, 
and  that  it  was  error  to  deny  the  same.  This  motion  was  based 
mainly  on  the  ground  that  tliere  was  no  proof  of  the  absence  of 
contributory  negligence  on  the  part  of  the  deceased,  and  also  that 
there  was  no  proof  that  the  death  of  plaintiff's  intestate  was  due 
to  the  injuries  received,  but  that,  on  the  contrary,  the  evidence 
showed  that  such  death  was  due  to  an  independent  cause,  for 
which  defendant  was  not  liabla 

yV©  think  that  the  circumstances  disclosed  by  the  evidence  were 
of  such  a  character  that  it  might  be  fairly  and  reasonably  inferred 
that  deceased  was  free  from  contributory  negligence  at  the  time 
he  was  thrown  from  defendant's  car.  The  jumping  of  the  switch 
by  the  car  while  going  at  a  high  rate  of  speed,  so  that  it  was 
dragged  some  ten  or  fifteen  feet  over  the  stones,  and,  in  part, 
thrown  from  the  track  before  it  was  stopped,  was  certainly  a  most 
unusual  incident,  and  the  fact  that  deceased  was  thereby  thrown 
from  the  car  to  the  ground  would  not  seem  to  be  incompatible 
with  the  exercise  of  due  care  by  the  deceased.  We  think  it  was 
a  question  for  the  jury  to  determine,  aud  the  learned  trial  judge 
in  his  charge  to  the  jury  fairly  laid  down  the  law  on  that  ques- 
tion, as  well  as  the  risks  and  dangers  that  deceased  assumed  in 
ridmg  on  the  front  platform  of  the  car. 

As  to  the  question  whether  the  death  of  plaintiff's  intestate  was 
due  to,  and  the  result  of,  the  injuries  he  received  when  thrown 
from  the  car,  that  also  became,  on  all  the  evidence,  a  question  for 
the  jury,  and  it  was  left  for  them  to  determine.  The  attending 
physician,  a  physician  called  in  consultation,  and  an  expert 
physician  were  called  on  behalf  of  the  plaintiff,  and  they  all  testi- 
fied th.'it  death  resulted  from  peritonitis,  which  was  the  result  of 
the  injuries.     The  physician  who  made  the  post  mortem  examina- 
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tioti,  and  two  other  physicians,  as  experts,  were  called  on  behalf 
of  defendant,  and  they  all  testified  that  the  peritonitis  was  not  due 
to,  or  th^  result  of,  the  injuries,  but  was  attributable  to  natural 
causes.  Araid  such  a  conflict  of  testimony,  there  was  no  other 
course  left  for  the  learned  trial  judge  but  to  submit  this  question 
to  the  jury.     Lyons  v.  Second  Ave.  Railroad  Co,^  69  St  Rep.  816. 

Our  attention  is  called  to  two  exceptions  in  the  case.  The  at- 
tending physician  had  testified  that,  in  his  opinion,  the  death  of 
plaintiff's  intestate  was  due  to  peritonitis  resulting  from  the  in- 
juries received,  and  he  gave  the  reasons  which  induced  him  to  adopt 
that  opinion.  On  cross-examination  the  witness  admitted  that  he 
never  had  or  read  of  a  case  where  traumatic  peritonitis  developed 
fifteen  days  after  the  injury,  as  the  result  thereof  ;  that  he  had  read 
of  one  case  where  peritonitis  developed  nine  or  ten  or  twelve  days 
after  the  accident,  and  that  in  his  opinion  in  the  present  case  was 
based,  in  part,  on  reading  of  the  case  above  mentioned,  and  also 
on  the  conditions  surrounding  the  case  of  the  deceased.  There- 
upon, the  learned  counsel  for  the  appellant  moved  to  strike  out 
all  the  testimony  of  the  witness  in  regard  to  his  opinion  that  this 
peritonitis  came  from  the  injury,  on  the  ground  that  it  had  no 
basis,  either  by  the  actual  experience  of  the  witness,  or  by  any 
reading ;  ancj  |;o  the  denial  of  the  motion  counsel  excepted. 

We  are  of  the  opinion  that  this  exception  was  not  well  taken. 
The  witness  on  his  direct  examination  had  testified  what,  to  a 
reasonable  certainty^  caused  the  death  of  plaintiff's  intestate,  and 
given  his  reasons  therefor.  The  office  of  cross-examination  was 
to  dissect  the  reasons  for  that  opinion,  and  to  show,  if  possible, 
that  those  reasons  were  insufficient,  or  had  no  reliable  foundation, 
and  therefore  that  the  witness'  testimony  should  not  weigh  with 
the  jury.  Both  the  direct  and  cross-examination  were  before  the 
jury,  and  constituted  a  legitimate  subject  of  discussion  in  the 
summing  up  of  counsel,  and  it  was  for  the  jury  to  weigh  it,  and 
to  determine  what,  if  any,  reliance  should  be  placed  upon  it  We 
think  it  would  be  a  usurpation  of  the  powers  of  the  jury  for  the 
trial  judge  to  determine  whether  a  witness  had  or  had  not  main- 
tained his  ground  on  the  cross-examination,  and,  if  the  trial  judge 
concluded  that  he  had  not,  to  strike  out  that  witness'  testimony 

At  folios  190  and  192  of  the  case  the  learned  counself  or  the 
appellant  excepted  to  the  refusal  of  the  court  to  strike  out  all  testi- 
mony of  the  expert  physician  then  under  examination  in  regard 
to  adhesions,  ana  also  in  regard  to  an  abscess,  on  the  ground  that 
there  was  no  testimony  in  the  case  as  to  adhesions  or  an  abscess. 
These  exceptions  are  not  well  founded.  The  witness  had  already 
testified  that  in  all  casas  of  peritonitis  adhesions  were  formed.  A 
hypothetical  question,  involving  matters  in  evidence,  was  put  to 
the  witness,  and  he  was  asked  to  tell,  if  he  could,  the  cause  of  gas 
being  found  in  the  right  thigh  of  the  patient  during  the  last  days 
of  his  life,  and  of  the  perforation  of  the  intestine  at  the  seat  of  tne 
veriform  appendix.  In  answering  these  questions  the  expert  pro- 
ceeded to  account  for  the  presence  of  gas  in  the  right  thigh  of  the 
patient,  and  also  for  the  perforation  of  the  intestine,  and  in  so 
doing  he  had,  of  course,  to  draw   upon  his  own  knowledge  and 
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experience.  He  laid  it  down  as  a  general  proposition  that  adhes- 
ions are  always  present  in  peritonitis,  an(l  that  such  adhesions 
had,  in  this  case,  caused  an  abcess,  which,  on  breaking,  produced 
the  perforation  of  the  intestine,  and  allowed  the  gas  to  escape  into 
the  thigh.  We  fail  to  see  anything  improper  in  the  answer  of  the 
witness  that  should  require  to  be  stricken  out  He  had  never 
seen  the  patient,  but  a  given  state  of  facts  was  propounded,  and 
the  witness  was  asked,  if  he  could,  to  account  for  certain  results. 
This  he  proceeded  to  do,  according  to  his  professional  knowledge 
and  experience.  If  the  answer  introduceu  elements  or  incidents 
not  previously  in  evidence,  that  constituted  no  objection  to  the 
answer.  To  ask  a  witness,  as  an  expert,  to  account,  if  he  could, 
for  certain  results,  and  then  to  confine  him  in  his  answer  to 
those  matters  only  which  were  already  in  evidence,  would,  it 
seems  to  us,  present  a  barrier  to  a  truthful  answer  to  the  question. 
For  the  reasons  ' above  stated,- we  thmk  the  judgment  and 
order  denying  motion  for  a  new  trial  should  be  aflSrmed.  with 
costs. 


Edward  Chapman,  Resp't,  v.  Atlantic   Avenub  Eailroad 

Company,  App'lt 

{Brooklyn  Oity  Court,  Oeneral  Term,  Filed  November  S6, 1895.) 

1.  Street  railroads— Rights. 

Where  a  truck  driver  is  driving  across  the  tracks  of  a  street  railway,  oq 
an  intersecting  street,  the  right  of  way  is  equal  between  the  parties. 

2!  Damages— Personal  injuries. 

In  an  action  for  personal  injuries,  the  plaintiff  is  entitled  to  compensa- 
tion for  loss  of  wages  during  the  time  he  cannot  work,  for  all  pain  and 
suffering  which  are  the  result  of  the  injury,  and  for  permanent  injury, 

8.  Same— Excessive. 

A  verdict  for  $15,000,  for  personal  injuries  was  held,  in  this  case,  to  be 
excessive. 

Appeal  from  a  judgment  entered  on  a  verdict  in   favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Morris  d  Whitehovse^  for  app'lt ;   Chas,  J,  Patterson^  for  resp\ 

Clement,  C.  J. — We  are  of  the  opinion  that  the  question  as  to 
the  contributory  negligence  of  the  plaintiff,  and  the  other  question 
as  to  the  negligence  of  the  motorman  in  the  employ  of  the  defend- 
ant, were  properly  submitted  to  the  jury.  The  railroad  company 
did  not  have  the  paramount  right  of  way,  as  would  be  tl\e  case  if 
the  truck  had  been  driving  in  the  street  on  which  the  tracks  of 
the  defendant  were  laid.  The  plaintiff  was  driving  across  tlie 
tracks,  on  an  intersecting  street,  and  tiie  right  of  way  was  equal 
between  the  parties.  O'Xeil  v.  D,  I).,  E.  B,  cb  B,  Railroad  (7a, 
129  N.  Y.  125 ;  41  St  Rep.  107 ;  Buhrens  v.  D,  D.  E  B.  Jc  B. 
Railroad  Co.,  25  St.  Rep.  191 ;  affirmed,  125  N.  Y.  702. 

We  have  carefully  considered  the  testimony  in  the  case  bearing 
on  the  question  of  damasres,  and  conclude  that  the  verdict  for 
St.  Rep.,  Vol.  LXX.        95 
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$15,000  was  excessive.  The  plaiiitifiE  was  earning,  at  the  time  of 
his  injury,  $12  per  week,  and  was  confined  in  the  hospital,  by 
reason  of  his  injury,  for  a  period  of  about  a  year.  During  a  por- 
tion of  the  time  he  suflEerea  pain,  and  for  his  loss  of  time  while  in 
the  hospital,  and  for  his  suflEering.  he  is  entitled  to  just  compensa- 
tion. His  permanent  injuries,-  Tor  which  he  is  also  entitled  to 
compensation,  are  as  follows :  The  fleshy  part  of  the  calf  of  the 
right  leg  is  two  inches  larger  in  circumference  than  the  otiier,  the 
veins  are  in  a  varicose  condition,  there  are  three  scars,  and  the  leg 
is  so  impaired  by  the  varicose  veins  that  he  cannot  do  hard  or 
heavy  work.  He  can  walk  and  use  his  leg,  but,  if  he  engaged  in 
hard  work,  his  leg  might  be  further  injured.  The  only  perman- 
ent injury  which  is  seriously  to  be  considered  is  the  varicose  veins. 
It  is  a  well-known  fact  that  many  persons  are  so  afflicted,  and  that 
such  a  condition  impairs- the  use  of  a  limb  for  long  walks,  or,  per- 
haps, heavy  work ;  but,  with  care  and  proper  appliances,  such  an 
injury  does  not  deprive  the  person  of  the  use  of  tne  leg  for  nearly 
alt  practical  purposes.  As  said  before,  the  plaintiff  was  entitled 
to  compensation  for  loss  of  wages  during  the  time  he  could  not 
work,  for  all  pain  and  suffering,  the  result  of  the  injury,  and  for 
the  permanent  impairment  of  the  use  of  his  leg.  The  sum  of 
$15,000  seems  to  us  grossly  excessive,  in  view  of  the  injuries  sus- 
tained by  plaintiff,  and  we  conclude  that  the  verdict  should  be 
reduced  to  the  sum  of  $8,000. 

Judgment  and  order  denying  new  trial  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event,  unless  plaintiff  consents  to 
reduce  the  verdict  to  $8,000,  and  the  allowance  of  five  per  cent  on 
that  amount,  in  which  case  the  judgment  and  order  denying  new 
trial  should  be  aflSrmed,  without  costs. 

Van  Wyok,  J.,  concura 


Catharine  S.  Faurot,  Resp't,  v.  Brooklyn  Heights  Rail- 
road Company,  AppUt. 

(Brooklyn  Oity  (hurt,  OenercU  Term,    Biled  Nowmber  96,  1895,) 

1.  Negligence— Strbet  railways. 

A  motorman,  who  drives  his  car  over  Street  crossings  in  a  large  city  at 
about  the  rate  of  fifteen  miles  per  hour,  or  at  such  speed  as  renders  it  im- 
possible to  stop  under  seventy  feet,  is  not,  as -a  matter  of  law,  free  from 
negligence. 

2.  Same— Question  for  jury. 

The  questions  of  negligence  and  contributory  negligence  were  held,  in 
this  case,  to  be  for  the  jury. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Morris  <k  Whitehoxise^  for  app'lt ;   Ghas,  J^  Patterson,  for  resp't 

Van  Wyck,  J. — It  can  be  fairly  inferred  from  the  evidence 
herein :  That  defendant's  cars  run  east  and  west  on  Halsey 
street,  the  track  of  the  eastward-bound  cars  being  on  the  south  side 
of  that  street,  and  that  of  the  westward-bound  cai-s  being  on  the 
north  side  thereof ;  and  that  Howard  avenue  crosses  this  street  at 
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right  angles.  That  plaiiitiS,  a  lady  of  58 years, was  walking  nlony  tlie 
westerly  side  of  Howard  avenue,  in  a  southerly  direction  WIhjh  ^hv 
reachedfthe  curb  of  the  northerly  side  of  Halsey  street,  shepuuseil 
till  a  westerly-bound  car  passed  her  about  141  feet,  and  then  she 
looked  to  see  if  any  easterly  bound  car  was  in  sight,  which  u  uutd 
come  from  the  direction  in  which  the  car  whicn  had  just  [ul-^.^lJ 
her  was  going.  Seeing  none,  she  proceeded  to  cross  Halsev  >.tieet 
on  the  westerly  crosswalk,  taking  a  look  the  other  way  to  =Le  if 
a  car  was  coming  from  the  east,  and  when  she  got  upon  tljt.  iruuk, 
on  tlie  south  side  of  Halsey  street,  about  twenty-two  feel  fmm 
the  curb  which  she  had  left,  she  was  struck  by  a  trolley  air  com- 
ing from  tlie  west,  knocked  down,  and  dragged  or  pushed  along 
the  street  That  this  car  was  approaching  this  street  crosj^itig  m 
the  excessive  rate  of  speed  of  about  fifteen  miles  per  hour,  m-  at 
such  a  rate  that  the  motorraan  was  unable  to  stop  it  under  sevLnt? 
feet  by  the  most  prompt  use  of  all  his  appliances  lor  that  pur- 
pose. Under  these  circumstances,  the  question  of  negligence  of 
defendant's  motorman  was  properly  submitted  to  the  jury.  We 
do  not  see  how  it  can*be  seriously  contended  that  a  motorniati  i^^ 
free  from  negligence,  as  a  matter  of  law,  whp  drives  his  cir  t  v^r 
street  crossings  in  a  large  city  at  about  the  rate  of  fifteun  inilc:^ 
per  hour,  or  at  such  speed  as  renders  it  impossible  to  'stop  muler 
seventy  feet  We  likewise  think  the  question  of  plaintitf'-i  fnv* 
dom  from  negligence  was  correctly  left  to  the  jury.  Befoni'  !r%iv 
ing  the  curb,  she  looked  to  see  if  a  car  was  cominff  from  thr  i^-r. 
She,  seeing  none,  and  there  being  nothing  to  obstruct  hvr  \  i-w 
except  the  car  which  had  passed  her,  then  141  feet  away,  lmh 
tinned  on  her  journey.  It  was  for  the  jury  to  decide  wbetlj^r  slu' 
had  the  right  to  assume  that  no  car  was  nearer  than  141  feet,  aihl 
that  she  could  safely  cross  over,  or  whether  it  was  her  duty  I  ■  as- 
sume that  a  car  was  approaching  at  a  dangerously  high  mu^  oi 
speed  which  would  make  it  unsafe  for  her  to  attempt  to  (nv;.-,^, 
though  it  was  over  141  feet  from  her  afthe  time  she  left  tiirnurh. 
We  think  the  motion  for  a  nonsuit  was  properly  denied  iuhIci^ 
the  circumstances.  Young  v.  Atlantic  Railroad  Co,^  64  St.  \h^\). 
124. 
Judgment  and  order  must  be  affirmed,  with  costs. 


Michael  Degnan,  Resp't,  v,  Brooklyn  City  Railroao  Tom^ 

PANY,  App'lt 

{Brooklyn  City  Court,  General  lenn,  Filed  November  25,  1895.) 

1.  Street  railroads— Right  op  way. 

The  rights  of  the  street  car  company  and  a  person  traveling  aloo*;  an  in- 
tersecting street  are  equal. 

2.  Same. 

Each  should  use  such  reasonable  care  in  the  exercise  of  sucli  riirbt  h'^ 
not  to  interfere  with  the  right  of  the  other. 

8.  Same— Question  for  jury. 

Whether  they  did  (fr  did  not  use  such  reasonable  care  to  avoid  sndi  in 
terference  with  or  injury  to  one  another,  is  properly  submitted  to  thr  jury. 
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4.  Damages— Excessive. 

The  verdict  for  $4,000,  for  personal  injaries  was  held,  in  this  case,  not 
to  be  excessive. 

Appeal  *  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Morris  <k '  WhiUhousey  for  app*lt ,  Thos,  E.  Pearsall,  for  resp't 

Van  Wyck,  J. — There  is  testimony  from  which  ft  can  be 
fairly  inferred  that  plaintiff  was  in  a  buggy  with  one  Hart,  going 
along  Classon  avenue  in  a  southerly  direction,  towards  Putnam 
avenue,  through  which  defendant's  cars  run  ;  that  as  they  reached 
Putnam  avenue  they  looked  up  and  down  that  avenue,  and  saw 
no  car,  and  that,  as  their  horse  stepped  on  the  northerly  or  down 
track,  they  saw  a  car  about  seventy-five  feet  away  ;  that  the  horse 
was  urged  aci^ss,  and  the  car  struck  the  hind  wheel  of  the  buggy, 
tipping  plaintiff  out  and  going  some  forty  feet  further  before  it 
stopped,  thouorh  the  car  could  have  been  stopped,  if  going 
at  the  speed  defendant  claims  it  was,  in  aboi^t  fiv^  feet  The  right 
of  way  of  plaintiff  and  defendant  was  equal  at  the  intersection 
of  these  two  streets.  Each  had  to  cross  the  line  of  passage  of 
the  other,  to.  enable  them  to  proceed  on  their  journey.  Each  should 
have  used  reasonable  care  in  the  exercise  of  such  right,  so  as  not 
to  have  interfered  with  the  right  of  the  other.  Whether  they  did 
or  did  not  use  such  reasonable  care  to  avoid  such  interference 
with  or  injury  tg  one  another  was  properly  submitted  to  the  jury, 
and  we  see  no  cause  for  disturbing  the  decision  of  the  jury  that 
defendant  was  negligent,  and  the  plaintiff  free  therefrom.  BuhreM 
V.  D.  />.,  /?.  a  Jc  B,  Railroad  Co..  25  St  Bep.  191 ;  affirmed,  125 
N.  Y.  702  ;  OWeiU  v.  R  D,,  E,  B.  &  B.  Railway  Go.^  129  id.  125; 
41  St  Rep.  107. 

There  is  medical  testimony  which  shows  that  plaintiff's  injuries 
from  this  accident  are  of  a  most  serious  character,  viz.  a  permanent 
paralysis  of  the  large  muscle  that  caps  the  shoulder,  impairing  the 
lifting  power  of  the  arm,  and  also  a  permanent  curvature  of  the 
spine.  For  such  injuries  we  think  the  jury  was  fully  justified  in 
giving  a  verdict  of  $4,000. 

Judgment  and  order  must  be  affirmed,  with  costs. 


Michael  G.  Cannon,   Resp't,  v.  Brooklyn  City    Railroad 
Company,  App'lt 

{Brooklyn  City  Court,  General  Term,  Filed  November  25,  1895.) 

Damages — Personal  in.i tries. 

In  an  action  by  a  busband  for  personal  injuries  to  his  wife,  a  verdict  of 
$10,000,  is  not  excessive,  where  she  was,  at  the  time  of  the  accident,  a 
strong,  heahhy  woman,  thirty-eight  years  old,  and  since  then  has  been, 
and  always  will  be,  a  physical  wreck. 

Appeal  from   a  judgment  entered   on  a   verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Morris  &  Wliitehouse^  for  app'lt;  Chas.  J,  Patterson^  for  respt 
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Per  Curiam. — We  have  considered  all  tbe  excepLiuiid  tu  w  Uivh 
our  attention  has  been  called  in  the  points  of  the  appellant^  uiid 
conclude  that  oar  decision  on  the  appeal  in  the  case  of  Annie 
Cannon  against  The  Appellant,  29  N.  Y.  Sapp.  722,  isconchisive 
as  to  the  correctness  of  the  rulings  of  the  learned  trial  judge. 

It  is  claimed  that  the  verdict  for  $10,000  is  excessive.  The  jury 
found,  on  conflicting  testimony,  that  the  wife  of  the  plainLiir,  just 
prior  to  her  injury,  was  a  strong,  healthy  woman,  about  thirty- 
eight  years  of  age,  and  that  ever  since  the  injury  she  has  been  a 
confirmed  invalid;  timt  her  health  will  not  improve,  and  tijat  dur- 
ing her  future  life  she  will  be  a  burden  to  her  husband^  ntid  not 
a  comfort;  that  she  can  never  be  a  wife  to  him  again.  The  fu- 
ture damages  to  the  plaintiff  are,  in  a  certain  sense,  speculaiive  ; 
and  yet  the  law  leaves  it  to  a  jury  to  decide  the  amount,  in  iietiiMus 
of  this  kind,  provided  that  such  damages  are  reasonably  trrtnifu 
The  preponderance  of  the  evidence  is  with  the  plaintiff  uii  tn  tlir* 
ffood  health  of  his  wife  prior  to  her  injury,  and  it  appenis  at  the 
date  of  trial  she  was  a  physical  wreck,  and  will  al^ayi?  bu  cuii- 
tinue.  The  verdict,  though  large,  does  not  seem  to  us,  in  vimv  q[ 
the  evidence,  to  be  the  result  of  passion,  prejudice,  or  Bvinpaihy. 
Judgment  and  order  denying  new  trial,  affirmed,  with  co^L-, 


Thomas  Watson,  App'lt,  v.  Brooklyn  City  Railroai>  Com- 
pany et  aLj  Resp'ts. 
# 
(Brooklyn  City  Court,  General  Term,  Filed  November  25,  iSifir,) 

Negligence — Contributory. 

A  person,  who  undertakes  in  daylight  to  drive  a  horse  over  a  Icmiporary 
crossing,  known  by  him  to  be  dangerous,  assumes  the  risk. 

Appeal  from  a  judgment  dismissing  the  complaint. 

Wood  Jt  Hilly  for  app'lt;   Morris  &    Whitehouse^  for  resp't?. 

Per  Curiam. — We  think  the  judgments  dismissing  ilic*  con^ 
plaint  herein  should  be  affirmed.  Plaintiflf  sued  for  datiiaL''.'^  for 
injuries  to  himself  and  his  hors3,  alleged  to  have  been  rr-iMivftl 
while  driving  over  a  temporary  switch,  the  rails  of  which  w^n^  sn 
laid,  as  he  alleged  in  his  complaint,  that  they  **were  h:i/.;inlutis 
and  dangerous  to  drive  a  horse  across."  As  to  the  defen<]ni>t  llio 
Brooklyn  City  Railroad  Company,  it  was  pl'ain  that  it  wa-^  dimply 
the  lessor  to  the  Brooklyn  Heights  Railroad  Company  of  i\v}  intfks 
in  question,  and  had  nothing  to  do  with  the  repairing  ami  relay- 
ing thereof.  It  appeared  that  the  Brooklyn  Heights  HailfMtid 
Company  was  engaged  in  relaying  the  tracks  on  Flushing  av  rm^' 
where  the  accident  occurred.  A  temporary  switch  had  b<'*u  !airl 
from  the  north  to  the  south  track,  and  granite  blocks  w<Tfj 
"  thrown  in  loosely  on  the  flat,  just  to  fill  up  the  vacanev  thnn\" 
PlaintiflE  started  in  broad  daylight  to  drive  over  this  tlitdi.  A 
portion  of  his  evidence  was  as  follows : 

"  Q.  Were  you  looking  down  on  the  ground  as  you  lAtrc  driv- 
ing along  there?  A.  Well,  I  was  looking  out  to  see  tluit  my 
horse  did  not  getcatched.     *     *     *    Q.  Were  you  looking  \\\\t'\v\ 
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or  (Iowa  on  the  ground,  where  your  hoise  was  stepping?  A. 
Well,  I  was  watching.  I  wjis  sitting  this  way,  and  looking  that 
way,  to  see  if  I  could  get  him  over  very  carefully." 

it  appears  from  the  evidence  that,  notwithstanding  plaintiflTs 
allegea  care,  his  horse  "  stepped  on  a  stone,  and  the  stone  turned 
up,  and  the  heel  of  his  shoe  caught  in  another  one  of  the  bars  (of 
the  switchY  and  he  pitched  headforemost  in  trying  to  pick  up  his 
feet  and  I  went  up  againstT  the  upright  which  holds  the  top  in 
front,  and  struck  ray  face,"  etc.  We  think  the  evidence  clearly 
shows  that  plaintiflE  deliberately  attempted  to  drive  over  the  track 
in  question,  with  full  knowledge  of  the  danger.  He  voluntarily 
assumed  the  risk,  and  is  himself  alone  responsfble  for  the  conse- 
quences. 

Judgment  appealed  from  affirmed,  with  costs. 


Helen  K.  Porter,  Eesp't,  v.  Aldes  S.  Swan,  App'lt. 

{BrookXyn  City  Court,  General  Term,  Filed  November  tS,  1896.) 

1.  Appeals— PiNDDiGS. 

The  finding  of  a  referee,  on  conflicting  evidence,  that  a  contractor  has 
performed  extra  wo.k,  for  which  he  is  entitled  to  compensation,  will  not 
be  reversed,  as  against  the  evidence,  merely  because  the  contractor  did 
not  present  his  bill  for  extras  until  after  he  had  received  his  final  payment 
on  the  contract. 

2.  Building  contract— Wahtbr. 

A  clause  in  the  specifications  in  a  building  contract  th*at  no  allowance 
should  be  made  for  extra  work  to  the  contractor  unless  its  value  should  be 
agreed  upon  in  writing  before  the  performance,  can  be  waived  by  the  acts 
and  subsequent  oral  agreements  of  the  parties. 

8.  Sahb— Arbitration. 

The  plaintiff,  in  an  action  on  a  contract  providing  for  arbitration  of  dif- 
ferences, need  not  allege  compliance  with  such  provision,  where  such 
question  was  not  raised  by  the  defendant  and  the  defendant  refused  to  pay. 
not  on  the  ground  that  the  arbitration  clause  was  not  complied  with,  but 
for  other  reasons. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

Bergen  &  Dykman^  for  app'lt ;  Daniel  S,  Oamerotij  for  resp't 

Clement,  C.  J. — This  action  was  brought  to  recover  the  value 
of  extra  work  and  material  on  two  building  contnicts,  one  for  the 
erection  of  a  dwelling  house,  and  the  other  of  a  stable.  Ti»e  ref- 
eree reported  in  favor  of  the  plaintiff  for  the  sum  of  fifty-two 
dollars  for  extra  work  on  the  stable,  and  for  the  sum  of  $1,132.96 
for  extra  work  on  the  house.  The  defendant  contests,  on  this 
appeal,  only  the  claim  of  plaintiff  for  extra  work  on  the  house. 
There  was  a  shaq)  conflict  in  the  testimony.  The  assignor  of 
laintiff,  Elihu  Porter,  who  was  the  contractor,  wa6  contradicted 
y  the  defendant  There  seems  to  be  reason  why  the  report  of 
the  referee  should  be  set  aside  as  against  the  evidence.  The  rule 
is  well  settled  that  a  referee  .or  a  trial  judge  is  more  ccrmpetent  to 
pass  upon  the  testimony  than  judges  who  sit  upon  appeal,  who 
do  not  see  the  parties,  aud  only  read  their  testimony  in  a  printed 
book.     The  fact  that  the  contractor  did  not  presented  his  hill  for 
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extras  until  after  he  had  received  his  final  payment  on  the  con- 
tract, does  not  require  the  appellate  court  to  hold  that  the  denial 
of  the  defendant  is  more  weighty  than  the  affirmative  statement 
by  the  contractor.  This  was  a  matter  to  be  considered  by  the 
referee,  and  his  conclusion  is  binding  on  us.  We  held,  on  the 
former  appeal,  Porter  v.  Swan,  44  St  Kep.  375,  that  the  clause  in 
the  specifications  that  no  allowance  should  be  made  for  extra 
work  to  the  contractor  unless  its  value  should  be  agreed  upon  in 
writing  before  the  performance  could  be  waived  by  the  acts  and 
.subsequent  oral  agreements  of  the  parties.  We  based  our  decision 
on  the  case  of  Stout  v.  Jones,  9  St  Rep.  570 ;  affirmed,  120  N.  Y. 
688.  There  is  testimony  in  the  case,  which,  though  contradicted, 
was  believed  by  the  referee,  tending  to  show  that  the  clause  in 
question  was  waived,  and  that  no  attention  was  paid  to  it,  except 
in  a  single  instance,  where  the  value  was  agreed  upon  before  the 
item  of  extra  work  was  performed. 

The  contract  contained  a  clause  that,  should  any  dispute  arise 
respecting  the  true  value  of  the  extra  work,  the  same  should  be 
valued  by  two  competent  persons,  one  employed  by  ttie  owner 
and  the  other  by  the  contractor,  and  that  the  two  should  have 
power  to  name  an  umpire  whose  decision  should  be  binding.  It 
IS  contended  by  the  appellant  that  the  respondent  was  bound, 
under  this  clause,  to  produce  a  certification  of  valuation  or  show 
that  the  defendant  refused  to  carry  out  his  agreement  to  arbitrate, 
or  that,  after  appraisers  were  appointed,  they  unreasonably  refused 
a  valuation.  This  question  seems  to  have  been  considered  by 
the  court  of  appeals  in  the  case  of  Varian  v.  Johnston,  108  N.  i . 
646;  18  St  Rep.  651.     Judge  Earl  there  said: 

"There  is  no  allegation  in  the  answer  that  there  was  dispute, 
or  that  the  plaintiff  refused  to  submit  any  such  dispute  to  arbitra- 
tion, or  that  the  defendant  ever  oflEered  to  submit  the  dispute  to 
arbitration,  and  there  was  no  proof  of  any  refusal  on  the  part  of 
the  plaintiff,  or  any  offer  or  request  on  the  part  of  the  defendant, 
to  submit  the  valuation  of  the  extra  work  to  arbitration.  The  re- 
fusal to  pay  the  plaintiff,  when  the  demand  was  made  by  him  for 
payment  before  the  commencement  of  the  action,  was  not  put 
upon  the  ground  that  any  dispute  should  first  be  settled  by  the 
architect  or  by  arbitration,  ana  the  defense  cannot  now  prevail." 

In  the  case  of  Smith  v.  Alker,  102  N.  Y.  87,  92,  it  was  decided, 
under  a  similar  clause,  that  it  was  as  much  tiie  duty  of  the  defend- 
ant as  of  the  plaintiff  to  take  steps  for  the  selection  of  arbitrators. 
The  defendant  in  this  case,  before  the  action  was  brought,  refused 
to  pay,  not  on  the  ground  that  the  arbitration  clause  had  not  been 
carried  out,  but  for  other  reasons.  Applying  the  law  as  decided 
by  the  court  of  appeals,  we  hold  that  this  point,  that  there  was 
no  arbitration  as  to  value  of  extra  work,  was  not  well  taken. 

Another  point  is  made  that  the  architect  was  allowed  to  testify 
that  the  extra  work  was  done  to  his  satisfaction,  and  no  certificate 
of  the  architect  was  produced  as  to  the  extra  work.  The  defend- 
ant produced  and  put  in  evidence  the  certificates  of  the  architect 
<5alled  for  by  the  contract  The  last  payment  made  was  $900, 
which,  by  the  contract,  was  due  when  the  contract  was  completed. 
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The  arcbitect  .certified  that  the  house  was  finished,  and,  by  the 
contract,  he  could  liot  determine  the  value  of  the  extra  work. 
We  think  that  the  architect  furnished  the  certificates  as  required 
by  the  contract,  and  the  plaintiff  was  bound  to  furnish  no  other. 
The  answer  given  by  the  architect  was  not  material  to  the  issue^ 
but  it  in  no  way  prejudiced  the  rights  of  defendant 

The  other  questions  raised  by  the  appellant  seem  to  be  of  fact, 
and,  as  tiie  testimony  was  conflicting,  as  said  before,  we  cannot 
disturb  the  decision  of  the  referee. 

Judgment  affirmed,  with  costs. 

All  concur. 


Charles  L.  Thorp,  Resp't,  v.  Solomon  S.  Carvalho,  Applt, 

{New  Yark  Common  Pleas,  General  Term,  FUed  December  8,  1896.) 

1.  Plbtading — Joinder  op  actions. 

False  imprisonment  and  malicious  prosecution  may  be  united  in  one 
complaint  under  subdivision  2,  section  434  of  the  Code. 

2.  MALiGious  PROSECUTION— Malice— Probable  cause-Question  for  jury. 

The  question  of  malice  and  probable  cause,  in  an  action  for  malicioas 
prosecution,  were  held,  under  the  evidence  in  this  case,  to  be  for  the  jury. 

8.  Damages — Malicious  prosecution. 

A  verdict  for  $1,000,  in  an  action  for  false  imprisonment  and  malicious 
prosecution,  was  held,  in  this  case,  not  to  be  excessive,  though  the  plaintiff 
was  imprisoned  but  an  hour  and  a  half. 

4  Trial — Charge. 

It  is  not  error  to  refuse  requests  to  charge,  where  the  main  charge  con- 
tains in  substance  such  requests. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Bowers  <k  Sands  {John  M,  Boioers  and  Charles  N.  Harris^  of 
counsel),  for  app'lt ;  J,  Noble  Hayes,  for  resp't. 

BooKSTAVER,  J. — The  plaintiff,  an  agent,  had  desk  room  in  the 
office  of  Post  &  Davidson,  dealers  in  horses.  On  the  morning  of 
the  arrest  Mr.  Davidson  asked  him  if  he  was  going.down  town, 
and  on  his  replying  that  he  was,  requested  him  to  call  at  the 
World  office  and  get  an  order  cashed.  It  seems  that  a  stranger 
had  called  upon  Mr.  Davidson  that  mortiing  and  bought  a  horse; 
giving  the  following  order  in  payment,  written  by  him  on  Post  4 
Davidson's  letter  head : 

"  New  York,  Ju7ie  19, 1893. 

"  0.  B.  Shaw,  World  Bidg..-  Pay  bearer,  for  cob,  bought  bv 
order  of  Mr.  Carvalho  from  above  party,  two  hundred  and  seven- 
ty-five, $275.  *'Yours,  Geo.  G.  Pulitzer." 

Mr.  Davidson  gave  the  plaintiff  an  envelope,  containing  this 
order,  a  bill  of  sale,  and  Post  &  Davidson's  business  card.  Tlie 
plaintiff  handed  this  envelope,  with  its  contents,  to  the  cashier  at 
the  World  Building,  who  said  :  "I  will  have  to  show  this  to  Mr. 
Carvalho.  Won't  you  come  in  and  have  a  seat  ?  "  Plaintiff  went 
into  the  cashier's  offir^e,  and  waited  ten   or  fifteen  minutes,  Mr. 
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Carvalha  being  engaged  conversing  with  other  parties.  Presently 
he  turned  to  the  plaintiff.  Plaintiff  gave  him  his  visiting  card, 
and  said  that  Mr.  Davidson  gave  hira  the  papers,  and  had  re- 
quested liirn  to  call  and  collect  the  money  at  the  World  oflSce, 
telling  him  that  he  had  sold  a  hoi-se,  and  that  was  an  order  on  the 
World  people  for  the  money  for  it;  that  Mr.  Davidson  had  given 
him  a  bill,  and  asked  him  to  receipt  it  if  the  money  was  paid,  and 
to  ask  the  use  of  their  telephone  to  notify  him  that  the  order  was 
all  right,  so  that  Ije  could  deliver  the  horse..  Mr.  Carvalho,  the 
defendant,  went  out  for  a  few  minutes  and  returned  with  a  Mr. 
George  C.  Ledlie.  Mr.  Carvalho  s^id :  **  You  know  you  are  in 
possession  of  a  forged  paper?"  Plaintiff  answered  that  he  did 
not  know  anything  about  it ;  that  Mr.  Davidson  had  given  him 
the  order  and  asked  him  to  call  with  it  Plaintiff  had  previously 
asked  the  cashier  if  he  might  use  the  tele|)hone,'  if  the  order  was 
all  right.  On  being  told  that  he  was  in  possession  of  a  forged 
paper,  plaintiff  was  very  mueh  excited,  and  does  not  recall  the 
exact  words  he  used.  He  explained  his  instructions,  and  that  lie 
was  simply  Mr.  Davidson's  agent  Defendant  said  to  plaintiff: 
**  You  will  have  to  go  witli  Mr.  Ledlie.  He  will  go  around  with 
you ;  "  and  said  to  Mr.  Ledlse :  "  Yo  go  around  to  the  station 
house.  He  will  go  around  to  the  station  house  with  you."  The 
door  was  then  opened  and  an  officer  touclied  plaintiff  on  the 
shoulder  and  said :  "  You  come  with  me."  The  defendant  had 
previously  sent  Mr.  Ledlie  to  the  station  house  to  state  the  circum- 
stances to  the  sergeant,  to  get  an  officer,  and  ask  that  the  case  be 
investigated.  Plaintiff  and  Ledlie  walked  around  to  tlie  station 
bouse,  the  officer  following  ten  or  fifteen  feet  behind.  They  tes- 
tify that  they  stopped  outside,  and  the  officer  went  into  the  station 
house  alone,  returning  and  asking  them  to  step  inside.  The  officer 
and  sergeant  testify  that  they  all  three  went  in  together,  and  tiiat 
the  officer  did  not  first  go  in  alona  Mr.  Ledlie  made  the  charge 
that  the  plaintiff  was  found  with  a  forged  order  in  his  possession 
and  the  sergeant  thereupon  had  him  locked  up.  He  sent  for 
'Davidson  and  a  Mr.  Butler,  his  brother-in-law,  and  on  their  arrival 
the  plaintiff  having  been  locked  up  but  an  hour  and  a  half,  they 
were  all  sent  around  to  the  Tombs  police  court  with  an  officer. 
Mr.  Ledlie  made  the  same  statement  to  the  justice  that  he  had 
made  at  the  station.  The  plaintiff  was  then  discharged,  on  Mr. 
Butler's  promising  to  be  responsible  for  his  appearance  in  court 
the  next  morning.  He  attended  at  court  the  next  day,  and  was 
finally  discharged. 

The  police  officer  testified  that  he  went  around  to  the  World 
building  with  Mr.  Ledlie,  that  the  defendant  told  him  that  the 
plaintiff  had  a  forged  order,  and  thereupon  he  arrested  him.  The 
police  sergeant  testified  that  Mr.  Ledlie,  when  he  first  went  to  the 
station  house,  showed  him  the  order,  and  said  it  was  a  forgery, 
wanted  to  have  an  officer  sent  around,  and  asked  him  to  have  the 
matter  investigated.  He  then  send  an  officer  to  bring  the  plaintiff 
to  the  station  house.  Mr.  Butler  testified  that  Mr.  Ledlie  told 
hira  in  so  many  words  that  he  represented  Mr.  Carvalho.  The 
St.  Rep.,  Vol.  LXX.        96  ' 
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defendant  denied  havinor  told  tlic  officer  to  arrest  the  plaintiflf  or  that 
he  had  told  the  plaintiff  that  he  woultHiave  to  go  aroumi  to  the 
station  iiouse.  Both  the  defendant  and  Mr.  Ledlie  testified  to  the 
effect  that  the  defendant  told  the  officer  to  go  up  to  the  stable,  and 
the  plaintiff  would  point  out  the  Inan  who  gave  the  order.  Mr. 
Ledlie  says  that  they  started  for  the  elevat^  station,  and  the  pol- 
iceman said  he  would  have  to  go  around  to  the  station  to  tell  the 
sergeant  where  they  had  gone.  Tliey  went  with  hinfi,  were  in- 
vited inside,  and  the  plaintiff  was  locked  up.  The  defendant  de- 
nied that  the  plaintiff  said  anything  about  telephoning  to  Davidson. 
This  was  the  case  as  presented  by  both  sidea 

The  appellant's  first  contention  is  that  the  court  erred  in  deny- 
ing his  motion  to  compel  the  plaintiff  to  elect  between  the  two 
causes  of  action^  false  imprisonment  and  malicious  prosecution. 
.  While  the  earlier  cases  seems  to  hold  that  these  two  causes  of  ac- 
tion are  essentially  distinct,  and  cannot  be  united  in  the  same 
complaint,  this  rule  appears  to  have  been  changed.  CJode  Civ. 
Proa  §  484,  subsec.  2  ;  Marks  v.  Townsend,  97  N.  Y.  594 ;  Cun- 
ningham  v.  East  River  Light  Co,^  42  St  Rep.  512;  Neil  v.  Thorn, 
S8  N.  Y.  270;  Am.  &  Eng.  Enc  Law,  p.  16. 

In  order  that  a  plaintiff  may  maintain  an  action  for  malicious 
prosecution,  three  things  must  be  shown:  Malice,  want  of  probable 
cause,  and  the  termination  of  the  prosecution.  Malice  may  be  ac- 
tual, or  a  mere  wanton  or  carelessness,  disr^ard  for  the  rights  of 
others,  or  the  doing  of  the  act  complained  of  without  that  ordi- 
nary prudence  and  discretion  which  persons  of  sufficient  age  and 
aouna  mind  are  presumed  to  have.  14  Aol  &  Eng.  Ena  Law,  p 
23.  Probable  cause  is  the  existence  of  such  facts  and  circum- 
stances as  would  excite  the  belief  in  a  reasonable  mind,  acting  on 
the  facts  within  the  knowledge  of  the  prosecutor,  that  the  person 
charged  was  guilty  of  the  crime  for  which  he  was  prosecuted 
Id.  p.  24. 

False  imprisonment  is  the  unlawful  restraint  of  a  person  con- 
trary to  his  will,  either  with  or  without  process  of  law.  7  Am.  & 
Eng.  Ena  Law,  p.  661.  Two  things  are  requisite:  Detention  of 
the  person  and  the  unlawfulness  of  such  detention.  Malice  need 
not  DC  shown,  and  is  immaterial,  except  as  it  may  affect  the  ques- 
tion of  damages.  Id.  pp.  662,  663.  But  in  such  case,  as  in  the 
case  of  malicious  prosecution,  it  is  necessary  to  show  want  of 
probable  cause.  Where  there  is  no  dispute  as  to  the  facts,  the 
question  of  the  existence  of  probable  cause,  is  for  the  court 
Anderson  v.  How,  116  N.  Y  336-338 ;  26  St  Eep.  787.  The 
question  is  whether  the  prosecutor^s  belief  was  based  upon  rea- 
sonable grounds.     Id. 

The  defendant  denies  that  he  ordered  the  plaintiff's  arrest  The 
circumstances  testified  to  by  the  plaintiff  and  police  officers  tend 
to  establish  the  fact  that  he  was  responsible  therefor.  Did  the 
circumstances  justify  the  arrest?  The  plaintiff  made  no  effort  to 
escape.  He  explained  how  he  came  by  the  order,  and  that  he 
was  sent  to  ascertain  if  it  was  good,  as  Davidson  would  not  deliver 
the  horse  until  he  received  the  money  on  it  The  defendant 
could   have  t^^lephoned  to  Davidson  and  verified  the  plaintiff's 
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story,  or  he  could  have  sent  the  parties  up  to  the  stable.  Ilis  case 
rests  upon  the  contention  that  he  did  not  dii-ect  the  arrest,  nor  au- 
thorize Mr.  Ledlie  to  make  the  complaint  He,  by  inference,  ad- 
mits that  the  arrest  was  unjustified.  We  think,  upon  this  disputed 
state  of  facts,  the  questions  of  malice  and  want  of  probable  cause 
were  therefore,  properly  left  to  the  jury,  and  the  justice  did  not 
err  in  denying  the  motions  to  dismiss  at  the  close  of  the  plaintiff's 
case,  and  when  the  whole  testimony  was  in,  or  to  direct  a  verdict 
for  the  defendant  The  verdict  is  sufficiently  sustained  by  evi- 
dence which  the  jury  were  justified  in  believing,  and  we  .cannot 
say  that  it  was  against  the  weight  of  the  evidence. 

We  do  not  think  that  the  verdict  of  $1,000  was  excessive. 
While  plaintiff  was  only  locked  up  an  hour  and  a  half,  or  there- 
abouts, in  arriving  at  the  amount  of  damage  he  has  suffered,  we 
must  consider  the  injury  to  his  reputation,  besides  any  actual  in- 
jury he  has  sustained.  It  is  difficult  to  measure  the  damage  suf- 
fered by  any  one  in  his  business  and  private  reputation  ;  but, 
under  the  circumstances  of  this  case,  we  do  not  think  that  the 
verdict  should  be  set  aside  as  excessive,  or  that  the  jury  were  in- 
fluenced bv  prejudice  in  awarding  the  amount  they  did.  The  evi- 
dence of  what  the  plaintiff  said  to  the  cashier  when  he  presented  the 
order,  was  competent,  as  part  of  the  res  gestae^  as  it  tended  to  show 
how  the  defendant  was  brought  into  the  matter.  In  any  event, 
the  evidence  being  merely  that  plaintiff  presented  the  order  and 
explained  how  he  came  by  it,  and  that  then  the  cashier  asked 
him  to  step  inside,  could  have  had  had  no  influence  with  the 
jury,  inasmuch  as  the  plaintiff  made  the  same  explanation  to  the 
defendant  in  person.     What  took  place  at  the  station  house  and 

E3lice  court,  in  the  presence  of  Mr.  Ledlie,  was  competent  Mr. 
edlie  was  acting  under  defendant's  direction,  and  the  jury  could 
find,  from  the  evidence,  that  his  acts  were  the  defendant's  acts. 
The  justice  had  charged,  m  substance,  the  requests  which  were 
submitted  by  the  defendant,  to  the  refusal  to  charge  which  he 
excepted ;  and  this  refusal  was,  therefore,  not  error.  The  charge, 
as  made,  was  comprehensive  of  both  the  law  and  the  facta  No 
exception  was  taken  to  any  part  of  it,  and  we  think  the  verdict  of 
the  jury  is  conclusive 

Judgment  and  order  affirmed,  with  costa 
All  concur. 


Dederiok  Hamel,  Resp  t,  v.  Weeks  W.  Culver  et  al,  App'lts. 

(New  York  Common  Pleas,  OenercU  Term,  Filed  December  f ,  1S96,) 

OoNVBRsioN — Payment. 

Where  money  is  given  to  defendant  by  plaintiff  for  the  purpose  of  pay- 
ing the  interest  on  a  mortga^  and  the  cost^  of  a  pending  foreclosure  ac- 
tion for  the  payment  of  the  mterest,  not  in  its  extinguishment,  but  so  as  to 
keep  it  alive  and  oblicrntory  against  the  plaintiff,  is  not  a  payment  but  is  a 
coDversion  of  the  money  by  the  defendant  to  its  own  purposes. 

Appeal   from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  and  from  an  order  denying  a  motion  for  a  new  trial. 
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With  a  mortgage  on  his  property  overdue,  and  unable  to  pay 
it,  plaintiff  applied  to  defendants,  as  lawyei's,  to  procure  him  an 
assignee  of  the  mortgage.  He  gave  them  $600,  as  he  says,  to  pay 
interest  and  costs  for  discontinuance  of  a  pending  foreclosure  suit 
by  the  Excelsior  Savings  Bank,  then  owner  of  the  mortgage.  The 
defendants  got  an  assignee  of  the  mortgage,  and  mterest  and  costs 
being  paid  to  the  Excelsior  Bank,  its  action  for  foreclosure  was 
discontinued.  Within  about  two  months  afterwards,  defendants, 
Culver  and  Wriglit,  commenced  an  action  for  the  assignee,  •  in 
which  the  mortgage  was  foreclosed,  and  the  property  sold. 

Spink  (t  Martin  {Frederick  Smyth^  of  counsel),  for  app'lt; 
William  F,  Randel^  for  resp*t 

Pryor,  J. — In  effect,  the  action,  as  tried  and  determined,  is  to 
recover  the  sum  of  $600,  which  the  plaintiff  claim  he  delivered  to 
the  defendants,  and  they  accepted,  for  the  purpose  of  paying  six 
months'  interest  on  a  mortgage  upon  his  property,  and  the  costs  of 
a  pending  foreclosure  suit  The  complaint  charges  that  the  de- 
fendants omitted  to  pay  the  interest  on  the  mortgage  out  of  the 
money  deposited  with  them  for  that  purpose,  but  instead  appro- 
priated the  $600  to  their  own  use.  The  answer  concedes  the 
receipt  of  the  $600,  but  alleges  that  it  was  paid  to  defendants  as 
the  stipulated  compensation  for  services  as  counsel.  The  answer 
further  alleges  that  at  the  request  of  plaintiff,  and  upon  his  promise 
of  reimbursement,  the  defendants  advanced  the  money  for  pay- 
ment of  the  interest  and  costs;  that  the  money  so  advanced  was 
to  be  deemed  as  unpaid  interest  on  the  mortgage  ;  and  that  the 
money  has  not  been  returned  to  them.  Whether  the  $600  was 
paid  as  counsel  fee  or  intrusted  to  defendants  for  discharge  of  the 
mterest,  and  whether,  although  the  defendants  paid  the  interest, 
it  was  not  to  be  considered  as  paid,  were  questions  which,  upon 
sufficient  evidence,  the  jury  determined  in  favor  of  the  plaimifiF. 
We  cannot  say  that  upon  these  issues  the  verdict  is  so  against  the 
weight  of  evidence  as  to  require  us  to  set  it  asida  Nelson  y,  Eas- 
ton  &  A,  Railroad  Co,,  7  Misc.  Eep.  656 ;  58  St  Rep.  884.  As- 
suming, in  conformity  with  the  finding  of  the  jury,  tnat  the  $600 
was  given  to  the  defendants  for  payment  of  interest  and  costs,  tlie 
real  controversy  is  whether  the  money  was  in  fact  so  expended. 
About  the  costs  there  can  be  no  dispute,  since,  by  the  verdict, 
they  were  credited  to  the  defendants.  Wright  sweiirs  to  the  piy- 
ment  of  the  interest,  and  the  defendants  insist  that  the  evidence  is 
without  contradiction.  Were  this  so,  still,  the  testimony  being 
that  of  a  party,  the  question  was  for  the  jury.  Volkmnr  v.  Man, 
Railroad  Cb.,'l34  N.  Y.  418,  422;  47  St.  Rep.  631.  But  in  trnth 
the  nonpayment  of  the  interest  was  supported  by  affirmative  pmof. 
Plaintiff  testified  to  an  admission  of  the  fact  by  Wright,  and  to 
his  confession  that  the  defendants  had  appropriated  the' $600  to 
their  own  use.  Furthermore,  the  referee  in  the  final  foreclosure 
suit  found  and  the  judgment  established  that  the  interest  had  not 
been  paid.  Foreclosure  for  a  default  in  interest  already  paid  is 
certainly  a  paradoxical  pro[>osition.  Defendants'  explanation  of 
the  phenomenon  is  unsatisfactory.     Even  upon  defauk  proof  was 
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U)  be  made  of  the  amount  due,  and  that  proof  we  find  in  the  affi- 
davit of  defendant  Wright,  who  swore  that  "the  whole  amonnt  of 
said  mortgage  is  due."     As  the  principal  of  the  mortgage  could 
be  due  only  in  consequence  of  the  nonpayment  of  the  very  intei'est 
in  dispute,  Wright  made  oath  in  effect  to  the  nonpayment  of  that 
interest     The  complaint  in  the  final  foreclosure  suit  contains  the 
explicit  allegation  that  this  plaintiff  omitted  to  pay  "the  sum  of 
three  hundred  and  fifteen  dollars,  being  six  months'  interest  which 
becaMie  due  on  the  1st  day  of  August,  in  the  year  one  thousand 
eight  hundred  and  seventy-five," — the  identical  installments  of  in- 
terest in  controversy, — and  that  statement  is  subscribed  by  Culver 
and  Wright,  these  defendants.     In  view  of  the  defendants'  con- 
nection with  the  final  foreclosure,  the  judgment  roll  iu  that  action 
was  competent  proof  of  their  admissions ;  and  those  admissions — 
one  under  oath — of  the  nonpayment  of  the  interest  in  question 
abundantly  justified  the  jury  in  deciding  the  issue  against  them. 
It  is  not  difficult  lo  reconcile  the  apparent  discrepancy  in  the  evi- 
dence.    No  doubt  the  Excelsior  Bank  was  paid  the  amount  of  in- 
terest and  costs,  else  it  would  not  have  assigned  the  mortgage. 
But  the  interest  was  not  paid  by  plaintiff's  money,  nor  with  the 
effect   of  discharging  him  from  liability  for  it.     As  to  him,  the 
interest  was  not  paid;  and  upon  allegation  and  proof  by  these 
defendants  that  he  was  still  debtor  for  the  interest,  the  mortgage 
on  his  property  was  foreclosed.     Payment  of  the  $600  upon  the 
interest,  not  in  its  extinguishment,  but  so  as  to  keep  it  alive  and 
obligatory  against  the  plaintiff,  was   not  a  payment  directed  by 
the  plaintiff,  but  was  a  conversion  of  the  money  by  the  defendants 
to  their  own  purposes.*    Upon  the  merits  this  is  a  righteous  judg- 
ment, and  it  must  stand  unless  invalidated  by  manifest  error.     Of 
such  the  record  discloses  no  instance. 

The  imputed  error  mainly  relied  on  is  the  introduction  of  the 
judgment  roll  in  the  final  foreclosure  suit,  but  for  reasons  already 
apparent  the  evidence  was  incontestably  competent  Other  ob- 
jections were  to  evidence  upon  points  of  no  moment,  and  which 
obviously  could  not  have  been  of  prejudice  to  the  appellants. 

Tfie  refusal  to  charge  that  if  the  defendants  paid  the  interest 
and  costs  in  controverey  the  verdict  must  be  in  their  favor  was 
plainly  right  As  already  said,  a  payment  which  still  left  the 
plaintiff  liable  for  interest,  and  upon  which  liability  these  defend- 
ants foreclosed  the  mortgage  on  his  property,  was,  as  to  him,  no 
payment  Hence,  too,  what  was  'the  agreement  between  the  par- 
ties, and  did  defendants  in  fact  pay  the  interest  and  costs,  was  not 
the  whole  issue,  as  the  court  was  asked  to  charge. 

The  proposition  that  '*all  evidence  as  to  tranasctions  after  that 
tinne  is  immaterial "  might  have  been  rejected  for  obscurity. 
What  time?  A  request  to  exclude  defendants' agency  in  the 
final  foreclosure  proceeding  from  the  consideration  of  the  jury 
was  not  to  be  entertained  for  a  moment 
Judi^ment  and  order  affirmed,  with  costs. 
All  concur. 
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Frederick    S.  Myers,  App'lt,  v.   Moses  S.  Rosenback, 

Res^'t 

{New  York  Common  Pleas,  Oeneral  Term,  FUed  December  2,  189S,) 

1.  Appeal — General  exception. 

Where  the  plaintiff's  motion  at  the  close  of  the  case  for  a  verdict  in  his 
favor  on  the  i^hole  case,  and  on  the  counterclaim,  and  on  the  question  of 
damages,  are  united,  to  the  denial  of  which  but  one  exception  is  taken, 
the  single  exception  does  not  present  an  error  in  any  one  of  the  motions 
unless  the  plaintiff  is  entitled  to  the  granting  of  all  such  motions. 

2.  Appeal — Leave  to  go  to  the  court  op  appeals. 

That  the  decision  of  the  general  term  may  result  in  the  defendant  being 
compelled  to  pay  costs  in  the  numerous  actions  which  he  has  brought,  m 
not  ground  for  granting  leave  to  appeal  to  the  court  of  appeals. 

Appeal  from  a  judgment  to  the  general  term  of  the  city  court 
affirming  a  judgment  in  favor  of  defendant  Also  motion  for 
leave  to  appeal  to  the  court  of  appeala 

Hamilton  R  Squier,  for  app'lt;  Horwitz  &  ffershfield  {Otto 
JioruritZj  of  counsel),  for  def*t 

Per  CURLA.M. — All  the  questions  which  the  appellant  desires  to 
present  to  the  court  of  appeals  were  fully  discussed  and  disposed 
of  upon  authority  in  the  opinion  of  the  general  term,  arid  there 
seems  to  be  no  good  reason,  within  the  uniform  adjudication  in 
this  court,  for  sending  this  case  to  the  court  of  appeala  The 
point  made  on  this  motion  that  the  error  in  the  reception  of  evi- 
dence on  the  counterclaim  may  have  influenced  the  jury  on  the 
merits  of  the  action  cannot  be  considered,  aa»it  was  not  presented- 
on  the  appeal  by  any  exception  taken  at  the  trial.  The  plaintiffs 
motions  at  the  close  of  the  case  for  a  verdict  in  his  favor  on  the 
whole  case,  and  on  the  counterclaim,  and  on  the  question  of 
damages,  .were  united,  to  the  denial  of  all  which  but  one  excep- 
tion was  taken  ;  and  as  plaintiff  was  not  entitled  to  the  granting 
of  all  of  such  motions,  the  single  exception  taken  does  not  present 
the  particular  error  complained  of.  Bosky  v.  Nat  Machine  Ci>., 
123  JSr.  Y.  550-^57 ;  34  St  Rep.  277.  That  the  decision  of  the 
general  term  may  result  in  the  defendant  being  compelled  to  pay 
costs  in  the  numerous  actions  he  has  brought  for  the  installments 
of  rent  he  claimed,  and  which  such  decision  may  prevent  his  re- 
covering, is  not  ground  for  granting  leave  to  appeal. 

Motion  denied,  with  $10  costs.- 


Joseph  H.  Sulzbacher,  Resp't,  v.  J.  Cawthra  and  Compant, 
Limited,  App'lt 

(NeiD  York  Common  Pleas,  Oeneral  Term,  Filed  December  2,  1895,) 

Attachment — APFmAvrr. 

Where  the  affidavit  of  an  attachment  for  damages  for  breach  of  contrKct 
shows  the  gross  value  of  such  contract  for  the  unexpired  term,  an  ameiMi- 
ment  by  inserting  the  amount  of  net  profits  before  and  after  the  breach  is 
wit u  in  the  provisions  of  section  723  of  the  Code,  though  by  such  amend- 
ment the  plaintiff  reduced  the  amount  of  his  claim  for  damages. 
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Appeal  from  an  order  granting  a  motion  to  amend  a  warrant 

of  attachment,  and  denying  a  motion  to  reduce  the  amount  of  the 

warrant. 

Blumensteil  &  Hirsch^  for  app'lt ;   Charles  SirausSy  for  resp\ 

Daly,  C.  J.  —  By  a  written  contract  between  the  parties  the 
plaintiflE  was  appointed  defendant's  sole  agent  in  the  Uuited  States 
to  obtain  orders  for  goods  to  be  manufactured  and  shipped  by 
defendant  for  the  term  of  four  years  from  February  13,  1894,  upon 
a  comijiission  of  seven  per  cent  on  the  sales  and  half  profit  over 
its  regular  selling  prices.  Upon  the  breach  of  said  contrapt,  by 
defendant's  refusal,  since  February  15,  1896,  to  receive  and  fill 
orders  obtained  by  plaintiff,  he  commenced,  on  June  7,  1895,  an 
action  to  recover  (1)  unpaid  commissions  earned,  amounting  to 
$716.87 :  and  (2)  damages  for  the  breach  of  the  contract,  amount- 
ing to  $15,017.25.  Plaintiff  obtained  a  warrant  of  attachment 
against  defendant  as  a  foreign  corporation  in  the  sum  of  $15,733.42. 
Defendant  moved  to  vacate  the  attachment  upon  the  affidavits  on 
which  it  was  granted,  but  the  court  held  that,  although  the  war- 
rant was  issued  in  too  large  an  amount,  because  the  plaintiff's 
estimate  of  his  unliquidated  damage  was  excessive,  yet  there  was 
definite  evidence  of  damage  to  the  amount  of  the  commissions 
earned ;  and  the  motion  was  denied,  without  prejudice  to  an  ap- 
plication to  reduce  the  amount  The  plaintiff  immediately  moved 
on  affidavits  to  amend  the  warrant  by  reducing  the  amount  to 
$8,948.24.  The  defendant  also  moved  to  reduce  the  attachment 
to  $716.33.  The  plaintiff's  motion  was  granted,  and  defendant's 
motion  denied,  and  from  the  orders  entered  thereon  defendant 
appeals,  claiminff  (1)  the  court  had  no  power,  upon  plaintiff's  ap- 
plication, to  moaify  the  warrant  of  attachment;  (2)  that  no  cause 
of  action  for  $8,000;  nor  for  any  sum,  for  unliquidated  damages, 
was  disclosed  in  the  new  affidavit 

It  is  contended  by  defendant  that  applications  to  reduce  an  at- 
tachment can  only  be  made  by  the  aefendant  or  a  subsequent 
lienor,  and  that  the  right  of  a  plaintiff  to  sustain  his  attachment 
in  any  manner  by  new  proofs  is  restricted  to  cases  where  the  de- 
fendant applies  on  affidavit  to  vacate  or  modify  the  warrant 
Code,  §§  682,  683.  If  the  general  power  of  amendment  allowed 
by  the  Code  (sections  723,  724)  and  inherent  in  the  court  applies 
to  attachment  proceedings,  such  power  is  not  restricted  by  the 
sections  relied  upon  by  defendant  The  object  of  those  provisions 
was  to  give  a  defendant  and  subsequent  lienors  the  fullest  protec- 
tion against  excessive  as  well  as  unauthorized  attachments ;  sec- 
tion 682  conferring  the  right  to  aiake  the  application,  and  section 
683  prescribing  the  practice  upon  it  They  contain  no  provision 
excepting  attachment  proceedings  from  the  general  powers  of 
amendment  conferred  by  the  Code,  and  no  such  exception  is  to 
be  implied.  Kibhe  v.  Wetmore,  31  Hun,  424.  The  power  to 
amend  attachment  proceedings  had  been  asserted  long  before  the 
enactment  of  the  sections  in  question,  and  an  intention  to  take  it 
from  the  court  should  have  been  clearly  expressed.  Under  the 
old  Code,  giving  the  courts  the  power  to  amend  any  proceedings, 
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correcting  a  mistake  in  any  respect,  and  insertiDg  allegations 
nnaterial  to  the  case  (Code  Proc.  §  173),  it  was  held  that  an  at- 
tachment, not  being  original  process,  as  under  the  Revised  Statute, 
but  a  proceeding  in  the  action,  the  warrant  and  the  affidavits  on 
which  it  was  granted  might  be  amended  like  any  other  proceed- 
ing; and  so  affidavits  were  received  to  supply  defects  in  the  origi- 
nal affidavits  and  show  facts  authorizing  the  attachment  Fur- 
man  V.  Walter^  13  How.  Prac.  348-359.  See,  also,  Kissam  v. 
Marshall^  10  Abb.  Praa  426.  The  present  Code  is  even  more 
liberal  in  conferring  the  power  of  amendment.  It  not  only  re- 
enacts#  the  provisions  of  the  former  Code  giving  the  court  power 
to  amend  any  proceeding  by  supplying  material  allegations  (sec- 
tion 723),  but  it  expressly  confei-s  power  to  relieve  a  party  from 
the  consequences  of  a  failure  to  strictly  observe  statutory  require- 
ments, ana  provides  that  when  his  proceeding  fails  to  conform  to 
a  provision  of  the  Code  the  court  may  permit  an  amendment  to 
conform  it  to  such  provision.  Section  724.  These  sections  confer 
ample  power  to  amend  proceedings  to  enforce  anv  provisional 
remedy,  as  well  as  other  proceedings,  in  an  action,  by  supplying 
omissions  of  material  matter  required  by  the  Coda  The  amend- 
ment made  at  the  special  term  in  this  case  in  no  wise  strained  the 
power  thus  conferre<l  The  plaintiflf  had  set  forth  in  his  original 
affidavits  very  fullv  all  the  facts  showing  his  contract,  and  the 
breach  of  it,  and  the  gross  amount  actually  earned  under  it ;  and 
in  support  of  his  clairn  for  unliquidated  damages  stated  that  he  had 
**  maintained  an  office  in  the  city  of  New  York,  and  employed  a 
number  of  salesmen,  for  the  purpose  of  such  agency  for  the  de- 
fendant; and,  based  upon  the  amount  of  the  sales  effected  by 
plaintiflE  for  defendant  during  the  period  of  the  performance  of 
said  contract,  as  well  as  his  knowledge  of  the  facts  hereinbefore 
stated,  deponent  says  that  the  value  of  said  contract  to  the  plaint- 
iff for  the  unexpired  term  thereof  after  the  breach  of  the  same  bv 
defendant  as  aforesaid,  to  wit,  two  years,  nine  months,  and  fifteen 
days,  is  the  sura  of  $15,017.05,  in  which  sura  this  deponent  \\^ 
been  damaged  by  reason  of  defendant's  breach  of  contract  as  above 
described."  This  allegation  was  partly  a  conclusion  and  insnfiici- 
ent  (  Westerveli  v.  Agrumaria  Sicnla,  Societa  Anonima  de  Tyanfj>"rtl 
Marittiml.  58  Hun,  147;  83  St.  Rep.  833),  but  the  plaintiffs  new- 
affidavit,  taken  in  connection  with  the  original  affidavit,  showed  a 
net  profit  of  $982.91  during  the  time  he  was  actually  permitted  t«> 
perform  under  the  contra(!t  after  deducting  his  expenses,  $810.18, 
from  the  gross  amount  of  his  earnings;  and  showed  that,  comput- 
ing at  that  rate  for  the  term  the  contract  had  to  run,  his  expecta- 
tion of  profit  was  $8,231.87.  This,  added  to  the  commissions  act- 
ually earned,  $716.33,  makes  a  total  of  $8,948.20,  which  he  asked 
by  his  motion  to  have  inserted  in  the  attachment,  instead  of  the 
sum  in  which  it  was  orginally  issued.  It  thus  appears  that  the 
only  omission  in  the  original  affidavit  was  to  make  a  formal  com- 
putation of  receipts  for  the  whole  period,  and  to  specify  and  deduct 
the  expenses  therefrom,  and  the  error  was  in  claiming  as  damages 
the  gross,  and  not  the  net,  profits  to  be  earned  under  the  contract 
A  more  meritorious  case  for  amendraent  could  hardly  be  con- 
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ceived,  as  it  simply  supplied  one  factor  in  a  simple  computation, 
and  reduced  the  claim  to  a  proper  amount  W  ith  this  amend- 
ment, a  prima  facie  case  for  unliquidated  damages  was  made  out 
for  prospective  profits  under  such  a  contract,  and  were  recovt^rable 
as  the  value  oi  the  contract  Wakeman  v.  Manufacturing  Oo.^ 
101  N.  Y.  205.  There  was  nothing  speculative  about  therie  ]>rofii3. 
They  were  computed  upon  actual  experience  in  the  perfnrnmnce 
of  the  contract  up  to  the  time  it  was  broken  by  defendant,  and 
**  under  such  circumstances  courts  ought  not  to  be  too  pnc  ise  and 
exacting  in  regard  to  the  evidences  upon  which  to  bisij  u  claim 
for  damages  resulting  from  loss  of  future  profits."  Dart  \\  Laim- 
beer,  107  N.  Y.  664;  12  St  Rep.  48. 

The  plaintiff's  motion  for  amendment  of  the  attachment  was 
therefore  properly  granted,  and  the  defendant's  motion  to  reduce 
it  to  $716.83  was  properly  denied. 

The  orders  appealed  from  should  be  affirmed,  with  coatd  and 
disbursements  of  appeal.  But  one  bill  of  costs  should  be  taxed, 
as  the  appeals  were  argued  together. 

All  concur. 


Charles  R  Hart,  Resp't,  v.  Frank  McSwegan  et  al  App'lts. 

{New  York  Common  Fleets,  General  Term,  Filed  December  f,  18^5,) 

Trial — Striking  out  tbstimony. 

a  refusal  to  grant  a  motion  striking  out  the  evidence  on  the  groimd  tUat 
it  is  hearsay,  is  not  error,  where  the  informant  of  the  witness  uf f'Twarda 
verifies  the  fact,  and  the  court  is  not  requested  to  instruct  the  jury  lo  dis- 
regard the  evidence. 

Appeal  from  a  judgment  of  the  city  court,  affirming  the  j^tdg- 
ment  entered  on  the  verdict  in  favor  of  the  plaintiff. 

John  Sidney  Davenport^  for  app'lts;  Earnest  Hall^  for  rc^p'f. 

Pryor,  J. — In  this  action,  for  the  value  of  labor  and  matcnal, 
the  controversy  was  upon  the  question  whether  the  plaintiff  could 
charge  New  York  prices  for  work  in  Elizabethport,  N.  J.,  tu\\\  for 
the  expense  of  carrying  and  boarding  his  workmen  in  Kli:^;iiictlj- 
port  The  solution  of  the  problem  depended  upon  thr  nsulual 
understanding  of  the  parties,  and  this  again,  upon  thi^  riinnn- 
stances  of  their  negotiation.  To  the  knowledge  of  di'dndaut, 
plaintiff's  shop  and  men  were  in  New  York,  yet  he  ern[>lovod 
plaintiff  to  do  the  work  in  Elizabethport  It  is  hardly  cuncfiv- 
able  that  he  expected  plaintiff  to  do  the  work  for  a  less  pr ii  o  tli;in 
he  got  in  New  York,  or  to  transport  his  men  and  support  tlnjin  ra 
his  own  expense.  This  expense  was  a  necessary  element  in  llir^ 
value  of  the  work.  In  elucidating  the  understanding  of  tii**  part- 
ies upon  the  point,  the  custom  of  the  business  was  a  pertlnetit  arnl 
significant  fact  But,  indeed,  the  defendant  had  notice,  in  tlio 
estimates  furnished  him,  that  he  would  be  charged  for  thLM-arnas^e 
and  subsistence  of  the  men ;  and,  with  this  knowledge,  iic  was 
content  to  engage  the  plaintiff  to  perform  the  work  upon  terms  to 
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be  implied  from  the  circumstances  of  the  employment  Nay  more ; 
the  estimate  gave  the  cost  of  the  work  as  a  greater  sum  than  was 
actually  charged, — excluding  extras, — and  still  defendant  ordei-ed 
the  work.  How  can  he  object  to  the  amount?  The  value  of  the 
work  was  submitted  to.  the  determination  of  the  jury,  and,  after 
affirmance  of  the  general  term  of  the  court  below,  their  conclusion, 
upon  sufficient  proof,  is  obligatory  with  us. 

Evidence  of  custom  was  not  introduced  to  establish  an  express 
contract,  but  only  to  show  a  circumstance  relevant  to  a  term  of 
the  implied  agrement,  namely,  the  price  defendant  was  to  pay  for 
the  work.  For  the  same  purpose  the  parley  between  the  parties 
and  the  estimates  were  competent  proof.  The  exceptions  to  the 
admission  of  evidence  are  either  founded  on  no  specific  objection, 
or  else  are  to  proof  manifestly  competent  upon  the  propriety  of 
the  charge  for  the  work.  If  it  was  error  to  exclude  evidence  of 
wages  in  Elizabethport,  the  error  was  obviated  by  subsequent  re- 
ception of  the  proot  The  reason  for  the  ruling  could  not  be  a 
ground  of  exception.  On  cross-examination,  defendant  drew  from 
a  witness  a  fact  which  he  stated  upon  hearsay,  whereupon  defend- 
ant moved  to  strike  out  the  evidence,  The  informant  of  the  wit- 
ness afterwards  verified  the  fact  The  court  was  not  requested  to 
instruct  the  jury  to  disregard  the  evidence.  The  refusal  to  strike 
out  was  not  error.     Plainer  v.  Plainer,  78  N.  Y.  90,  101. 

The  only  available  exception  to  the  charge  is  **  to  that  part 
which  says,  *  If  there  was  an  agreement  between  the  plaintiff  and 
Mr.  McSwegan  that  he  might  take  New  York  laborers  down  there, 
and  charge  fifty  cents  an  hour,  he  can  charge  it  for  New  York 
laborers,'  '  to  which  the  answer  is  that  we  discover  no  such  propo- 
sition in  the  charge. 

The  judgment  and  order  affirmed,  with  costa 

All  concur. 


Richard  Wayne  "Wilson,  App'lt,  v.  Press  Publishing  Com- 
pany, Resp't 

{Neio  York  Common  Pleas,  General  Term,  Filed  December  B,  1895.) 

1.  Trial — DisMissAii  of  complaint. 

If,  in  any  aspect,  a  complaint  exhibits  a  right  to  any  relief,  it  may  not 
be  ilismissed  on  the  opening,  unless  the  opening  concedes  a  fact  fatal  to  the 
maintenance  of  the  action. 

2.  Bailment— Breach  by  bailee— Right  op  possession. 

If  one  hire  his  services  and  goods  to  another  for  a  determinate  period* 
and  during  the  period  the  other  prevents  performance  of  the  contract,  the 
former  is  entitled,  on  demand,  to  the  possession  of  his  goods. 

8.  Damages— Injury  to  business. 

If,  by  a  wrongful  act,  operating  as  a  proximate  cause,  one's  business  be 
ruined  by  another,  the  latter  is  answerable  in  damages  for  the  destruction 
of  the  business. 

Appeal  from  a  judgment  dismissing  the  complaint  on  the 
cn-c. 
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difford  W,  Bartridge^  for  app'lt ;  John  J/  Boivtn,  toi*  re^pX 

Pryob,  J. — Before  the  introduction  of  any  evidence^  the  com- 
plaint  was  dismissed,  on  the  ground  that,  upon  its  allegations  and  the 
opening,  the  plaintiff  could  not  maintain  the  action ;  in  other 
words,  that  no  cause  of  action  was  exhibited  lu  tlie  coarL  A  loo* 
tion  to  dismiss  a  complaint  for  defect  of  sub.staiice  is  in  tiie  nature 
of  a  demurrer,  and  the  sole  question  presented  by  such  inoiimi 
is  whether  the  pleading  sufficiently  states  a  cause  of  aetion.  i^eri- 
dan  V.  Jackso7i,  72  N.  Y,  170;  Z%  v.  ffeali/,  127  id,  ooOj  560; 
40  St  Rep.  215. 

If  the  complaint  show  that  the  plaintiff  is  entitled  to  some  re- 
lief, it  is  not  open  to  demurrer,  because  it  &U\U^.a  the  facts  iuartifi- 
cially  and  argumentatively,  and  combines  diffiirent  causes  of  action 
and  demands  an  inappropriate  judgment  Wdmore  \\  Porter^  92 
N.  Y.  76,  80;  Sayiders  v.  SouUer,  126  N.  Y,  193;  37  Sl  Rep.  1. 

As  a  against  a  demurrer,  a  complaint  "will  be  deemed  to  allege 
what  can,  by  reasonable  and  fair  intendment,  be  implied  from  the 
alllegations."  Marie  v.  Garrison^  83  N.  Y  14  If,  in  any  as]icet 
the  complaint  reveal  a  right  to  any  relief,  the  plaintiff  will  not  be 
turned  out  of  court  for  technical  error  in  naming  his  action.  John- 
son v,  Girdivood,  7  Misc.  Rep. 651;  58  St  Rep,  338;  M,  143  N.Y 
660;  63  St  Rep.  866.  To  warrant  a  dismissal  on  the  ojiening,  jt 
must  contain  an  admission  fatal  to  the  case  [Stewart  v.  tiamUimi^ 
3  Rob.  [N.  Y.]  672;  18  Abb.  Prac.  298);  and  gnch  admission  will 
not  be  assumed  on  appeal,  Kley  v.  Healy,  127  N.  Y.  555,  559;  40 
St  Rep.  215. 

Construing  the  complaint  and  opening  by  the  principles  thus 
prescribed  to  us  by  imperative  authority,  we  are  nnr^ble  to  con- 
clude that,  from  the  facts  stated,  the  plaintiff  sIiowh  no  title  to  re- 
lief. On  the  contrary,  our  clear  conviction  is  that  an  actionable 
wron^  is  apparent  upon  the  facts  disclosed  to  the  court.  The 
complaint  alleges  that  the  "plaintiff  had  conceived  anl  developed 
into  a  profitable  business  a  system  of  advertising  agency ;  tliat  to 
the  operation  of  this  system  certain  properties  ami  iiistrnmentali- 
ties,  as  well  as  his  own  personal  services,  were  indispensable;  that 
plaintiff  agreed  to  hire  that  business,  and  thosr;  derrices,  properties 
and  instrumentalities,  tu  the  defendant  for  a  |u.riod  of  one  year; 
that  for  so  letting  his  business,  services  and  properties  to  the  defend- 
ant, he  was  to  be  paid  a  salary  and  percentage  nf  pnjfits,  and  to  h^ 
furnished  room  in  the  defendant's  building;  tfjrit.  pm-Hiiant  to  tlje 
contract,  he  transferred  his  businesss,  proper tit'S,  and  services  to 
the  defendant's  building,  and  there  condu:  IlmI  the  iidvertijsing 
agency  as  the  employe  of  the  defendant;  tli:U.  before  the  expira- 
tion of  the  stipulated,  term  of  hiring,  thedefeitdant  ^'without  caiiso 
maliciously  and  forcibly  entered  and  took  possies^r^ion  iif  the  rooms 
occupied  by  plaintiff,  and  took  possession  of  tlie  [>rnpertv  of  tit© 
plaintiff,  to  wit,  certain  books,  papers,  docn merits  fMrniturt*,  and 
about  $300  in  money,  and  converted  and  dis|H^sed  of  liie  ^miw  Uy 
its  use,  and  still  unlawfully  detains  the  samo  from  tlie  plaintiff, 
and  had  excluded  the  plaintiff  and  his  emplt^ye^  from  the  occup- 
ancy of  said  rooms,  ana  the  use  of  said  books,  paperSj  dociyoeut^. 
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and  money,  and  prevented  him  or  them  from  using  the  same,  and 
from  the  transaction  of  said  business,  as  aforesaid ; ''  that,  by  con- 
sequence, "the  plaintiflE  has  been  deprived  of  the  means  of  ti-ans- 
acting  his  said  business,  and  ever  since  has  been,  and  now  is,  un- 
able to  transact  the  same,  and  his  said  business  has  been  inter- 
rupted, if  not  wholly  destroyed,  to  his  damage  $50,000;  that 
plaintiflE  has  demanded  of  the  defendant  possession  of  said  office, 
and  said  books,  papers,  documents,  furniture,  and  money,  but  de- 
fendant refused  to  deliver  the  same,  or  any  part  thereof;"  where- 
fore judgment  is  asked  for  the  sum  of  $50,000  damagea 

The  fact  that  the  defendant  "  without  cause,"  i.  e.  wrongfully, 
maliciously,  and  forcibly,  prevented  the  plaintiff  from  the  transac- 
tion of  the  business  he  was  hired  to  conduct,  involves  a  breach  of 
the  contract  on  the  part  of  the  defendant,  which  authorized  the 
plaintiff  to  treat  it  as  at  an  end.  Graves  v.  WhUe^  87  N.  Y.  463, 
465.  That  the  complaint  exhibits  an  actionable  wrong,  with  con- 
sequent damage,  is  a  self-evident  and  indisputable  proposition. 
But  the  contention  is  that,  in  his  opening,  the  plaintiff  abandoned 
the  action  for  breach  of  contract,  and  stood  exclusively  upon  the 
ground  of  injury  to  his  property.  The  variance  between  the  com- 
plaint and  the  proposed  proof  may  be  conceded,  for  argument; 
and  had  the  defendant  objected  to  the  case  as  opened,  because 
different  from  the  action  pleaded,  upon  that  supposition,  his  pres- 
ent position  would  be  impregnable.  Not  only,  however,  did  he 
raise  no  question  as  to  a  discre|)ancy  between  the  complaint  and 
the  case  as  opened,  but  he  admitted  their  identity;  moving  to  dis- 
miss on  the  ground  that  "the  action  pleaded  ana  set  forth  in  the 
opening  cannot  be  maintained." 

The  defendant  may  not  now  be  heard  to  say  that  the  plaintiff 
proposed  to  prove  another  cause  of  action  than  that  presented  by 
the  complaint  Wells  v.  Worlds  Dispensary  M,  Association,  120 
N.  Y.  630;  30  St  Rep.  909:  Frear  v.  Sweet,  118  N.  Y.  424 ;  29 
St  Rep.  972.  Indeed,  the  defendant  d^sumes  no  such  position, 
and  his  contention  still  is  that  the  allegations  of  the  complaint,  as 
qualified  by  the  opening,  are  insufficient  to  constitute  any  cause 
of  action.  In  tlie  opening  the  plaintiff  disclaimed  that  the  action 
is  for  his  wrongful  discharge,  or  upon  contract,  or  for  conversion; 
protesting  in  terms,  and  over  and  over  again,  that  the  wrong  of 
which  he  complained  and  proposed  to  prove  was  injury  to  his 
property, — to  his  p<TsonaI  property  atid  to  his  business. 

The  allegation  of  the  complaint,  we  remember,  is  that  the  de- 
fendant wrongfully  prevented  the  plaintiff  from  the  prosecution  of 
his  business,  in  pursuance  of  the  acjreement  and  the  statement  in 
the  opening  is  that  defendant  "arbitrarily  terminated  his  arrange- 
ment*; "  that  is,  the  contract  with  the  plaintiff.  What  then  were 
plaintiff's  rights?  Upon  the  assumption,  even,  that  the  defendant 
was  entitled  to  the  possession  of  plaintiff's  properties  pending  per- 
formance of  the  contract,  after  termination  of  the  defendant  had 
no  right  to  retain  them. 

The  right  of  defendant  to  the  possession  of  properties  was  only 
under  the  contract,  and  during  the  existence  of  the  c<^tract ;  and 
the  moment  the  contract  was  determined,  whether  wrongfully  or 
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rightfally,  the  possession  reverted  to  tbe  plairUiii.  The  contract 
at  an  end,  it  was  the  duty  of  defendant  to  suffer  phiiutiff  to  resuuie 
possession  of  his  properties,  and  the  retention  of  them  by  defend- 
ant after  demand  was,  upon  the  plainest  principles,  an  actionabia 
wrong,  for  which  plaintiff  is  entitled  to  be  recompensed  in  damages. 
No  matter,  though  it  appears  in  the  opening  tlisit,  ten  months  after 
action  brought,  some,  if  not  all,  of  the  goods  were  returned  to 
plaintiff,- the  fact  is  effectual,  not  to  defeat  the  aclion,  but  only  to 
reduce  the  damages.  People  v.  Bank  of  North  America^  75  N.  Y. 
548 ;  2  Greenl.  Ev.  §  276.  Nay,  more.  Not  ouly  may  plaintiff 
maintain  the  action  for  the  unlawful  detention  of  his  goods,  but, 
upon  the  allegation  in  the  complaint  (not  withdrawn  or  restricted, 
but  amplified,  rather,  in  the  opening)  that  by  the  wrongful  and 
malicious  termination  of  the  contract,  and  seizure  of  \m  goods, 
his  business  was  broken  up,  he  may  recove:^  to  the  full  extent  for 
the  destruction  of  the  business. 

It  is  clear  beyond  rational  controversy  that,  upon  the  face  of 
his  pleading  and  opening,  the  plaintiff  is  entitle<:l  to  legal  redress ; 
and  hence  the  conclusion  that  tbe  court  erred  in  the  dismissal  of 
the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  the 
event 

BiscHOFF,  J.,  concurs. 

Daly,  C.  J.  (concurring). — The  action  which  the  plaintiff  has 
brought  for  unlawful  seizure  and  detention  of  bis  books  and 
property,  and  for  injury  to  his  business,  is  the  only  one  in  which 
ne  could  be  adequately  compensated  for  the  Rctual  daraase  he 
bas  sustained,  if  his  allegations  in  that  regard  are  subsciinLiated. 
The  action  for  the  breach  of  his  contract  witii  the  defendant 
would  give  him  as  damages  the  value  of  the  contract,  which  was 
for  only  one  year,  while  the  damage  actually  done,  as  he  claimed, 
is  much  more  extensive;  since  the  seizure  ami  detention  of  his 
books  and  papers  caused  a  disruption  of  a  business  whicli  he  had 
built  np  and  maintained  long  before  his  connection  with  defend- 
ant, which  he  might  prosecute  indefinitely  after  those  relations 
were  atanend,  and  wnich  might.be  altogether  destro3^ed,  if  in- 
terrupted by  defendant  in  such  a  manner  as  to  entail  the  loss  of 
customers,  trade  and  good  will.  As  this  form  of  action  may  be 
maintained,  as  pointed  out  by  Judge  Pryor,  I  concur  for  rever- 
sal and  a  new  trial 


Morris  Schoenholtz,    Eesp't,  v.  Third  AvEKtiE  Kailkoad 
Company,  App'lt 

(Neto  York  City  Court,  General  Term,  Filed  N<m.inlmr  IC,  li9S^) 

Bailicent— Injury  to  propbrty. 

A  bailee  for  hire,  in  an  action  by  him  to  recoTrr  dnmag^  to  the  prop- 
erty caused  by  the  carelessness  of  the  defendant,  may  show  vUg.  amouut 
paid  for  the  repair  of  the  damage. 

Appeal  from  a  judgment  in  favor  of  plaiiitit 
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Hoadly^  Lauterbach  <k  Johnson^  for  app'lt ;  M.   Strassmun,  for 
resp't 

FiTZSiMONS,  J. — The  evidence  shows  that  the  plaintiff  hired 
the  wagon  damaged.  He  therefore  had  a  special  property  in  the 
sama  That  being  so,  and  it  having  been  damaged  by  the  careless- 
ness of  the  defendant,  the  plaintiff  had  the  right  to  recover;  to 
have  the  damage  repaired,  and  charge  the  expense  thereof  to  the 
defendant  So  the  trial  justice  was  right  in  allowing  plaintiff  to 
prove  what  he  had  to  pay  to  have  such  damage  repaired.  That 
is  the  only  exception  taken  to  the  admission  or  exclusion  of  testi- 
mony. The  only  exception  to  the  judge's  charge  is  based  upon 
that  part  of  the  chai-ge  which  directs  the  jury  to  find  for  plaintiff 
for  such  repairs,  the  amount  being  $28.50,  in  case  they  rendered 
a  verdict  in  his  favor.  All  the  rest  of  the  exceptions  are  taken  to 
certain  requests  which  plaintiff  requested  the  court  to  charge  in 
his  favor,  and  also  because  of  the  refusal  of  the  court  to  charge 
certain  requests  of  the  defendant  The  judge's  charge,  in  our 
opinion,  submitted  to  the  jury  fully  and  fairly  the  law  of  the 
case.  It  appears  to  us  that  it  was  very  mu<Sh  in  defendant's  favor 
because  of  tne  fact,  apparently,  that  plaintiff's  counsel  deemed  it 
his  duty  to  submit  twenty -eight  requests  to  charge.  Manjr*  of 
them  were  substantially  embraced  in  the  judge's  charge.  The  de- 
fendant submitted  seventeen  such  requests.  Many  of  them  also 
were  included  in  the  judge's  charge.  A  careful  reading  of  these 
forty-five  requestsconvinces  us  that  the  main  object  counsel  had 
in  view  in  their  submission  was  to  entrap  the  trial  justice,  and  to 
obtain  something  which  they  were  unable  to  secure  during  the 
submission  of  the  evidence  or  against  the  judge's  charge,  viz.  a 
good  exception.  Such  a  practice  should  not  be  encouraged.  As 
before  stated,  the  judge's  charge  contained  all  the  law  that  it  was 
necessary  for  the  jury  to  know,  so  far  as  this  case  was  concerned  ; 
and  counsel  were  certainly  satisfied  with  it,  because  no  substantial 
objection  was  taken  to  it ;  and  counsel,  in  all  fairness,  should  have 
rested  there.  Every  request  that  was  charged  in  plaintiff's  favor 
and  at  l.is  suggestion  was  excepted  to  by  the  defendant's  counsel, 
and  every  request  that  the  justice  refused  to  charge  as  requested 
by  the  defenaant  was  excepted  to,  as  well  as  any  modification  of 
such  requests;  but  none  of  the  exceptions  so  taken,  in  our  judg- 
ment, should  entitle  defendant  to  a  new  trial. 

The  judgment  must  be  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  the  Board  op  Street  Open- 
ing AND   Improvement   Relative  to   the   Opening  of  136th 
Street 
{Supreme  Court,  Qenenil  Term,  First  Department,  Filed  December  18,  1895.) 
1.  Municipal  corporation — Street  opening — Procedure. 

Where  a  petition  alleges  that  the  petitioners  have  accordingly  directed 
that  upon  a  date  to  be  hereafter  more  fully  specified,  not  less  than  six 
months  after  the  filing  of  the  oaths  of  the  commissioners,  the  title  to  each 
and  every  piece  and  parci'l  of  land  lying  within  the  lines  of  said  street 
shall  be  vested  in  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
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York,  and  such  allegation  is  ioserted  iti  iht^  order  uppctinting  tbe  comraig* 
sioners.  it  is  a  full  compliance  with  sectiou  956»  chapter  41D  of  18S^,  as 
amended  by  chapter  660  of  1893. 

2.  Same— Powers. 

The  statute  is  designed  to  prohibit  individuals  from  oi>eultig  streeta 
crossing  their  proj)erty  as  a  matter  of  private  enterpriae*  and  does  not  re- 
strict the  exclusive  power,  conferred  by  fiuction  955  of  the*  Cou-ioUdiition 
Act  on  the  board  of  street  opening  and  improvement  in  the  matter  of  Inj* 
ing  out  streets. 

Appeal  from  an  order,  appointing  comraissiondrs  of  estitmvte 
and  assessment 

Javies  A,  Deering,  for  appUt;  Ilenr^  Be  F&resi  Baldwin^  for 
resp't,  city  of  New  York. 

FoLLETT,  J. — The  principal  qu^tion  involved  ia  this  appeal  is 
whether  the  "  board  oi  street  opening  and  improvement "  m  author- 
ized  by  section  955  of  the  Oonsolidution  Act  to  lay  oat  new  streets 
without  the  approbation  and  peruiissioti  of  tlio  common  council, 
granted  pursuant  to  section  94  of  that  act  Upon  this  question  the 
reasoning  and  conclusion  of  the  leafiied  judge  at  special  term  is 
satisfactory,  and  we  are  quite  willing  to  adopt  his  opinion  on  this 
question. 

The  learned  counsel  for  the  appellant  urges  that  it  does  not  ap- 
pear in  the  application  for  the  apjjointrnent  of  commia^ioners  that 
the  corporation  counsel  had  been  requested  by  the  board  of  street 
opening  and  improvement  to  institute  these  proceedings. 

At  folio  22  or  the  petition  we  find  the  following  allegation : 

"That  they  (the  petitioners)  have  duly  requested  the  counsel  to 
the  corporation  to  take  proceedings  in  the  Ufune  of  the  mayor,  al- 
dermen, and  commonalty  of  said  city  to  acquire  title  to  the  kuids 
required  for  the  opening  and  extcndmg  of  One  IlLindred  and 
Thirty-sixth  street  (although  not  yet  natned  liy  proper  authority). 
-from  Amsterdam  avenue  to  the  Boulevard,  in  the  Twelfth  ward 
of  the  city  of  New  York." 

At  folio  29  of  the  petition  is  the  following  allegation  : 

"And  your  petitioners  further  show  that  on  or  about  the  2d 
day  of  January,  1895,  they  requested  tlie  cuunj^el  to  the  corpora- 
tion,  in  writing,  to  take  proceeding;^  in  the  name  of  the  mayor, 
aldermen,  and  commonalty  of  tlje  ^ity  of  New  York  to  acquire 
title  for  the  use  of  the  public  to  the  hind  required  for  the  t^^ening 
and  extendmg  of  One  Hundred  and  Thirty-sixth  street  (although 
not  yet  named  by  proper  authority)^  from  Amsterdam  averme  (x> 
the  Boulevard,  in  the  Twelfth  ward  of  tiie  city  of  New  York,  and 
for  th:it  purpose  to  make  application  to  the  supreme  conrt  in  the 
first  judicial  district  for  the  appointment  of  eommissioners  ot  esti- 
mate  and  assessment  in  the  manner  now  provided  by  law." 

These  allegations  seem  to  us  quite  BullieieTit 

It  is  also  urged  that  the  proceed  inters  are  irregular  because  a 
"fixed  or  specified  time"  is  not  named  when  tlie  city  shall  become 
seised  in  fee  of  the  lands  sought  to  be  acquireil. 

Section  956  of  the  Consolidation  Act,  ae*  amended  by  chapter 
660  of  the  Laws  of  1893,  provides  that,  v^hen  lands;  are  t;iken  upon 
which  there  are  no  buildings,  the  date  when  the  title  is  to  be  ac- 
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quired  shall  be  fixed  and  specified ;  but  it  provides  that,  where 
tbere  are  buildings  upon  the  lands  to  be  acquired,  the  time  fixed 
shall  be  '^  upon  a  day  not  less  than  six  months  from  the  date  ef 
the  filing  of  such  oath  "  (referring  to  the  oaths  of  the  commission- 
ers of  estimate  and  assessment). 

At  folio  25  of  the  petition  we  find  the  following  allegation: 

"  That  they  (the  petitioners)  have  accordingly  directed  that  upon 
a  date  to  be  hereafter  more  fully  specified,  not  less  than  six 
months  after  the  filing  of  the  oath^  of  the  commissioners  of  esti- 
mate and  assessment  who  may  be  appointed  hj  the  supreme  court 
in  proceedings  for  the  acquisition  of  title  to  said  street,  the  title  to 
each  and  every  piece  or  parcel  of  land  lying  within  the  lines  of 
said  One  Hundred  and  Thirty-sixth  street  (although  not  yet 
named  by  proper  authority),  from  Amsterdam  avenue  to  the 
Boulevard,  in  the  Twelfth  ward  of  the  city  of  New  York,  so  to  be 
opened,  and  so  required,  and  hereinbefore  particularly  described 
and  set  forth,  shall  be  vested  in  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York." 

At  folio  105  the  allegation  above  quoted  is  inserted  in  the  order 
appointing  commissioners.  This  seems  to  be  a  complete  compli- 
ance with  the  pro<^isions  of  the  statute. 

The  order  sEould  be  affirmed,  with  costs. 

All  concur. 


Annie  Naughton  et  al,   as   Executors,  eta,  Resp'ts,  v.  Ann 
ViON  et  aly  Defts,  Bridget  M.  Dooley,  App'lt 

(Supreme  Court,  General  Term,  First  Department,  Filed  December  18, 1895.) 

Judgment— Relief. 

Where  a  judgment  has  been  entered  for  relief  to  which  the  plaintiff,  by 

'  his  allegations,  has  shown  himself  to  be  entitled,  the  judgment  is  not  void 
because  he  does  not  demand  such  relief.  So,  a'judgment  of  foreclosure 
rendered  by  default  was  held  not  to  be  void  because  the  prayer  of  the  com- 
plaint did  not  ask  that  the  equity  of  redemption  of  the  then  owner  of  the  fee 
be  barred  and  foreclosed,  where  such  owner  purchased  subsequent  to  the 
giving  of  the  mortgage,  was  made  a  party,  and  was  duly  served  with  the 
summons,  and  the  allegations  of  the  complaint  were  sufficient  to  entitle 
plaintiff  to  the  relief  granted. 

Appeal  from  an  interlocutory  judgment  in  favor  of  plaintiflL 
D,  McClure,  for  app'lt;  A,  L,  Brovm^  for  resp  t 

Van  Brunt,  P.  J, — In  February,  1874,  one  James  Naughton 
being  the  owner  of  the  premises  in  question,  mortgaged  the  same 
to  one  Janies  Dooley,  to  secure  the  payment  of  $33,250.  After 
Naughton  had  made  the  mortgaj^e,  he  conveyed  the  premises 
covered  by  the  mortgage  to  John  R  Naughton,  who,  in  turn,  con- 
veyed them  to  Eliza  Naughion.  Dooley  assigned  the  bond  and 
mortgage  to  a  man  by  the  name  of  Wallace,  who  commenced  an 
action  to  foreclose  said  mortgage.  At  this  time  Eliza  Naughton 
was  the  owner  of  the  fee.  She  was  made  a  party  defendant  to  the 
foreclosure  suit,  and  was  served  with  the  summons,  together  with 
a  notice  of  the  object  of  the  action.  She  did  not  appear  in  the 
action.     Thereafter  such  proceedings  were  had  that  a  judgment  of 
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foreclosure  and  sale  was  entered,  wbich,  among  other  things,  ad- 
judged that  the  defendants  and  all  petsons  claiming  under  them, 
or  any  or  either  of  them,  after  the  filing  of  such  notice  of  pen- 
dency of  the  action,  be  forever  barred  and  foreclosed.  Under 
this  judgment  a  sale  was  had,  upon  which  the  plaintiff  in  that 
action  bought  the  property,  and  the  defendants  in  this  suit  claim 
through  him.  Eliza  Naughton,  the  owner  of  the  equity  of  re- 
demption at  -the  time  of  the  foreclosure,  died  in  October,  1891^ 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to 
probate  by  the  surrogate's  court  of  the  county  of  New  York,  by 
which  will  her  residuary  estate  was  devised  to  her  son,  John  R 
Naughton,  and  her  daughter,  Annie  Naughton,  as  trustees  upon 
certain  trusts.  These  trustees  bring  the  present  action  to  redeem^ 
basing  their  right  to  such  relief  upon  the  ground  that  the  prayer 
of  the  complaint  in  the  foreclosure  suit  did  not  ask  that  the  equity 
of  redemption  of  Eliza  Naughton  should  be  barred  and  foreclosed, 
and  that  the  judgment  which  was  entered  in  that  action,  being  for 
other  relief,  not  prayed  for  in  the  complaint,  is  void  so  far  a»  it 
cuts  off  the  right  to  redeem  of  Mrs.  Naughton.  The  plaintiff  suc- 
ceeded in  the  action,  and,  from  the  interlocutory  judgment  there- 
upon entered,  this  appeal  is  taken.  The  complaint  is  in  the  usual 
form  of  foreclosure  action,  and  alleges  that  Eliza  Naughton  had 
or  claimed  to  have  some  interest  in  or  lien  upon  said  mortgaged 
premises,  or  some  part  thereof,  which  interest  or  lien,  if  any,  had 
accrued  subsequently  to  the  lien  of  said  mortgage.  The  com- 
plaint demanded  judgment  that  the  defendant  James  Naughton 
(the  pei-son  who  conveyed  the  fee  to  John  K  Naughton)  and  all 
persons  claiming  under  him,  subsequent  to  the  commencement  of 
this  action,  might  be  barred  and  foreclosed,  etc.,  and  did  not  ask 
relief  barring  and  foreclosing  his  graotees. 

It  is  claimed,  as  already  stated,  that  the  judgment  of  foreclosure 
and  sale  barring  these  parties  was  irregular  and  void,  upon  the 
ground  that,  the  parties  oeing  in  default,  a  judgment  more  favor- 
able to  the  plaintiffs  than  that  demanded  in  the  complaint  could 
not  be  had.  [t  may  be  true  that  the  judgment  was  irregular,  but 
it  was  not  void;  and,  if  it  was  not  void,  this  action  cann6t  be  main- 
tained. None  of  the  cases  cited  upon  the  part  of  the  respondents 
hold  that  such  a  judgment  is  void.  It  is  true  that  it  is  neld  that 
judgment  will  not  be  permitted  upon  default  for  more  than  is 
asked  for  in  the  complaint,  and,  upon  motion  in  the  action  in 
which  such  a  judgment  has  been  entered,  such  judgment  will  be 
set  aside  where  justice  requires  it  But  in  no  case  has  it  been 
held  that  where  a  judgment  has  been  entered  for  relief  to  which 
the  plaintiff,  by  his  allegations,  has  shown  himself  to  be  entitled, 
the  judgment  is  void  because  he  did  not  demand  such  rehef.  It 
is  clear  that  if,  after  the  service  of  the  summons  and  notice  of 
object  of  action  in  this  suit  upon  the  owner  of  the  equity  of  re- 
demption,  the  plaintiff  had  discovered  the  omission  in  the  prayer 
of  bis  complaint,  upon  an  ex  parte  application  the  court  would 
have  had  the  right  to  have  cured  the  defect.  And  that  such  right 
exists  even  after  judo^ment  seems  to  be  established  by  the  case  of 
St.  Rep.,  Vol.  LXX.        98 
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Ilogan  v.  Hoyt^^Zl  N.  Y.  300.  In  that  case  a  decree  of  foreclosure 
wa3  entered  appointing  a  referee  to  sell.  Instead  of  the  sale  be- 
ing made  by  the  referee,  it  was  made  by  the  sheriflE.  This  dis- 
crepancy having  been  discovered  upon  an  examination  of  the 
title  by  a  proposed  purchaser,  a  motion  was  made  to  amend  the 
decree  by  striking  out  the  name  of  the  referee  and  inserting  that 
of  the  sheriflE,  by  whom  the  sale  was  actually  mada  Such  motion 
was  granted  by  the  special  term,  affirmed  by  the  general  term  and 
by  the  court  of  appeals.  In  the  case  of  Hatch  v.  Bank,  78  N.  Y. 
487,  after  the  plaintiflEs  had  recovered  a  judgment,  and  it  was 
satisfied,  a  motion  was  made  to  vacate  the  judgment  which  was 
done,  and  new  causes  of  action  allowed  to  be  added,  although,  by 
so  doing,  the  statute  of  limitations  was  avoided.  The  case  of 
Ladd  V.  Stevmson,  112  N.  Y.  825;  20  St  Rep.  746,  lays  down  the 
broad  principles  tliat  pleadings  and  proceedings  may  be  amended, 
entirely  independent  of  the  Code,  where  the  furtherance  of  justice 
requires  it;  that  it  is  an  inherent  power  in  the  court,  which  it 
wt)uld  be  quite  unfortunate  if  it  did  not  possess  to  the  fullest  ex- 
tent The  judgment  in  question  in  the  case  at  bar,  therefore,  be- 
ing capable  of  amendment,  was  not  void,  and  is  a  bar  to  the  main- 
tenance of  the  present  action. 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

All  concur. 


Kate  Ryan,  as  Administratrix,  etc.,  Resp't,  v.  Mayor,  Alder- 
men AND  Commonalty  of  the  City  op  New  York,  App'It 

(Supreme  Court,  General   Term,  First  Department,  Filed  Dee&mber  18,  1896.) 

Municipal  corporations — Officers — Discharge. 

Where  plaintiflTs  intestate,  while  employed  by  the  New  York  aqeduct 
commissioners  as  an  inspector,  was  reported  bv  the  engineer  in  charge  for 
intoxication,  inattention  and  unfitness,  and,  by  direcflon  of  the  commis- 
sioners, his  resignation  was  demanded,  and  from  that  time  he  rendered  no 
service  and  applied  for  no  further  pay,  though  he  applied  at  different 
times  for  reinstatement,  the  demand  for  his  resignation  was  in  effect  his 
discharge,  and  his  employment  ceased  from  that  time. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  made 
on  the  minutes. 

James  T,  Malone,  for  app'lt ;  L.  R  Warren^  for  resp't 

FoLLETT,  J. — This  action  was  begun  July  15, 1891,  to  recover 
the  arrears  of  salary  alleged  to  be  due  the  plaintiff  from  the  de- 
fendant By  chai)ter  490.  Laws  1883  (amended  by  chapters  377, 
Laws  1886,  196,  Laws  1887,  and  584,  Laws  1888),— an  act  to 
supply  the  city  of  New  York  with  an  increased  supply  of  water, 
— it  was  provided  that  certain  officers  of  the  city  and  certain  per- 
sons named  in  the  act  should  be  "Aqueduct  Commissioners,"  and 
empowered  to  carry  the  provisions  oi  the  act  into  effect  By  the 
thirtieth  section  of  the  act  it  is  provided : 

"The  work  and  materials  called  for  by  said  contract  shall  be 
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done  and  furnished  under  the  direction  and  supervision,  and  sub- 
ject to  the  inspection  of  the  aqueduct  commissioners,  their  engi- 
neers, supervisoi's  and  inspectors.' 

Bv  the  thirty-firat  section  it  is  provided : 

**The  salaries  and  compensation  of  the  persons  employed,  as 
provided  for  in  this  act,  to  prepare  the  necessary  surveys,  plans 
and  estimates,  and  to  direct,  supervise  and  inspect  the  work  re- 
quired to  be  done  under  the  provisions  of  this  act,  *  *  *  shall 
l>e  paid  by  the  comptroller  of  the  city  of  New  York,  on  the  certi- 
fication of  the  said  aqueduct  commissioners,  or  of  such  person  or 
persons  as  may  be  designated  by  them." 

By  the  fortieth  section  it  is  provided : 

"Sec.  40,  No  person  shall  be  appointed  by  the  said  aqueduct 
commissioners  as  inspector  or  superintendent,  who  shall  not  be 
certified  by  at  least  three  memberaof  the  commission  to  be  com- 
petent and  fit  for  the  duties  of  the  position  for  which  he  is  an  ap- 
plicant and  experienced  in  the  subject  matter  of  the  employment" 

These  are  only  provisions  in  the  act  relating  to  the  employment 
and  compensation  of  the  employes  of  the  aqueduct  commissioners. 
June  8,  1887,  the  plaintiff's  intestate,  by  a  resolution  of  the  aque- 
duct commissioners,  was  employed  or  appointed  as  an  "  inspector 
of  masonry,",  and  June  10,  1887,  he  filed  an  oath  of  office  with 
the  aqueduct  commissioners,  and  July  21,  1887,  he  entered  upon 
his  duties.  For  July,  he  was  paid  for  eleven  days'  service;  in 
August,  he  was  paid  for  twenty-eight  days ;  in  September,  for  a 
month's  service ;  and  in  October  he  was  paid  for  service  up  to  the 
24th, — at  the  rate  of  $1^0  per  month.  The  plaintiff,  for  the  pur- 
pose-of  establishing  her  cause  of  action,  introduced  a  letter  of  the 
division  engineer,  dated  October  25,  1887,  addressed  to  the  chief 
engineer,  in  wliich  it  is  stated  tliat  yesterday  morning,  October  24, 
1887,  William  Ryan  reported  for  duty,  about  ten  a.  m.,  consider- 
ably intoxicated;  that  "he  was  reprimanded,  and  told  that  he  was 
to  be  suspended ;  and  that  Ryan  replied  that  if  he  was  going  to 
do  it,  he  had  better  do  it  at  once,  as  he  wanted  to  go  to  the  city 
for  a  week.  It- was  also  stated  in  this  letter  that  Ryan  was  other- 
wise insubordinate,  and  that  he  had  caused  considerable  trouble 
while  on  duty  when  under  the  influence  of  liquor.  The  letter 
further  stated  that  he  was  of  no  use  on  the  work.  Upon  the 
receipt  of  this  letter  the  cliief  engineer  asked  that  the  resignation 
of  Ryan  be  demanded.  At  a  meeting  of  the  aqueduct  commis- 
sioners held  October  26,  1887,  a  resolution  was  adopted  directing 
the  cliief  engineer  to  ask  for  the  resignation  of  Ryan.  Upon  this 
resolution  the  chief  engineer,  on  the  27th  of  October,  1887,  di- 
rected the  division  engineer  to  require  that  "  the  resignation  of 
Inspector  William  Ryan  be  demanded  forthwith."  On  the  next 
day  the  division  engineer  delivered  to  William  Ryan  a  letter  re- 
ferring to  the  action  of  the  commissioners  on  the  26th  of  October, 
which  concluded  as  follows:  "  I  hereby  call  upon  you  for  your 
resignation  forthwith."  It  does  not  appear  that,  after  October  24, 
1887,  William  Ryan  ever  performed  any  service  as  an  inspector 
of  masonry,  or  that  he  ever  offered  to  perform  such  service,  but 
it  does  appear  that  on   many  occasions  subsequent   to  the   date 
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mentioned  be  applied  to  be  *' reinstated  "  as  an  inspector  of  niason- 
ry,  which  was  never  complied  with.  Neither  does  it  appear  that 
William  Ryan  ever  received  or  asked  for  a  certificate  for  work 
done,  as  provided  by  the  portion  of  section  31  above  quoted.  The 
employes  of  the  aqueduct  commissioners  are  not  the  employes  of 
the  city,  but  an  independent  body.  December  19,  1889,  the  fol- 
lowing letter  was  written  and  delivei-ed  to  Ryan  : 

"New  York,  Dea  19,  1889. 
"  William  Ryan,  Esq.,  One  Hundred  and  Tenth  Street  and 
Boulevard — Dear  Sir  :  At  a  stated  meeting  of  the  aqueduct  com- 
missioners, held  on  the  18th  instant,  it  appearing  that  your  ser- 
vices would  be  no  longer  required  as  an  inspector  of  masonry,  you 
are  dismissed  from  the  service  of  said  commissioners.  ■ 

"Respectfully,  John  Sheehan,  Secretary." 

Upon  this  evidence  the  learned  trial  judge  submitted  to  the  jury 
the  question  whether  the  commissioners  and  Ryan  understood  that 
the  action  taken  amounted  to  a  discharge.  The  jury  decided  this 
question  in  favor  of  theplaintiflf,  and  rendered  a  verdict  for  $4,- 
126.20,  which  was  based  on  the  theory  that  Ryan  was  entitled  to 
compensation  at  the  rate  of  $120  per  month  from  October  24,  1887, 
to  December  19, 1889,  the  date  of'  his  formal  discharge.  A.ssuming, 
as  we  must,  that  Ryan  was  an  "  officer  "  {Emmitt  v.  City  of  New 
York,  128  N.  Y.  117;  38  St  Rep.  907;  Myers  v.  diyofNew  York, 
69  Hun,  291 ;  53  St  Rep.  233,  we  are  of  the  opinion  that  tins 
verdict  is  contrary  to  the  evidence.  From  the  nature  of  tbe 
charge  preferred  against  Ryan,  that  he  was  incompetent  by  reason 
of  intoxication  and  insubordination,  it  must  have  been  unaerstood 
by  him,  as  well  as  by  the  commissioners,  that  the  demand  for  his 
resignation  was  tantamount;  to  a  discharge  From  this  time  to  the 
date  of  the  formal  discharge,  which  was,  evidently  induced  by 
certain  decisions  which  had  been  made,  Ryan  performed  no  service 
for  the  commissioners,  and,  so  far  as  it  appears,  he  did  not  report 
at  the  work  as  ready  and  willing  to  serve  m  the  capacity  in  which 
he  had  previously  been  employed.  Under  the  act,  inspectors  of 
masonry  do  not  seem  to  be  entitled  to  any  greater  consideration 
than  laborera,  or  any  of  the  other  employes  of  the  commissioners. 
There  is  no  period  of  service  fixed  by  the  statute,  and  their  em- 
ployment is  for  such  time  as  the  commissioners  may  deem  wise. 
There  was  no  conflict  in  the  evidence,  and  we  think  the  jury  erred 
in  the  inference  which  it  drew  therefrom,  and  that  the  trial  court 
erred  in  denying  the  defendant's  motion  for  a  new  trial,  made  on 
the  minutes,  upon  the  ground  that  the  verdict  was  contrary  to  the 
evidence. 

The  judgment  and  order  are  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellaqt  to  abide  the  event 

All  concur.  -  ' 
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George  S.  Clay  et  alj  App'lts,  v,  Lucretia  M.  Wood  ei  al, 

Kesp'ta.      ' 

{Supreme  Court,  General  Term,  First  Department,  Filed  December  18,  1896.) 

WILLS— CONSTBUCTION. 

Where  the  testator,  after  making  specific  devises  and  bequests  to  his 
wife  and  others,  §ives  the  residue  of  his  estate  to  his  wife  and  to  her  heirs, 
executors,  administrators  and  assigns  forever,  and  the  will  further  pro- 
vided: **And  it  is  my  desire  and  request  that  my  said  wife ^o  sustain, 
provide  for  and  educate  L.,  the  daughter  of  my  said  adopted  daughter  J., 
and  it  is  my  further  desire  and  request  that  my  wife  do  make  the  said  L., 
J.,  and  my  n«phews  and  nieces  Joint  heirs,  after  her  death,  in  the  said 
estate  which  by  this  will  I  have  bequeathed  to  mv  said  wife,"  the  widow 
tak^  the  property  absolutely,  and  the  provision  of  her  husband's  will  im- 
poses no  limitation  on  her  estate  and  creates  no  trust  in  favor  of  the  per- 
sons named  therein. 

Appeal  from  a  judgment  dismissing  the  complaint 
The  facts  are  stated  by  Mr.  Justice  Parker  as  follows : 
William  W.  Clay  died  on  the  21st  of  October,  1875,  leaving  a 
last  will  dated  May  24,  1859.  By  the  said  will  the  testator  de- 
vised and  bequeathed  his  property  as  follows :  First  He  directed 
his  debts  and  funeral  and  testamentary  expenses  to  be  paid,  among 
which  debts  was  included  the  mortgage  then  a  lien  on  his  house 
and  lot  No.  28  West  Thirty-first  street,  New  York  city,  provided 
it  should  not  be  paid  before  his  death.  Second.  He  gave  to  his 
wife  the  said  house  and  lot,  and  the  household  furniture,  eta, 
contained  in  the  house,  and  also  the  sum  of  $20,000,  which  sum 
was  to  be  paid  before  any  legacies  thereinafter  bequeathed.  Third. 
He  bequeathed  to  his  two  brothers,  Caleb  S.  Clay  and  to  his  sister, 
Lucindfa  S.  Clay,  each  the  sum  of  $5,000.  Fourth.  He  gave  to 
his  nephew  William  W.  Clay,  Jr.,  the  son  of  his  brother  George 
Clay,  $1,000,  and  one  share  of  stock  in  a  library  association  ;  to  - 

his  nephew  Edmund  P.  Clay,  the  son  of  his  brother  Caleb  S. 
Clay,  $500;  and  to  his  adopted  daughter,  Mrs.  Josephine  M. 
Wood,  $3,000.  He  then  provided,  in  case  his  estate  was  insuffi- 
cient to  pay  these  legacies  in  full  after  the  payment  of  his  debts,  , 
funeral  expenses,  and  legacies  to  his  wife,  that  these  legacies 
should  be  reduced  proportionately,  and  that  in  no  case  should 
they  be  a  lien  or  charge  upon  the  house  and  lot  or  household 
goods.  The  fifth  clause,  which  occasions  the  controversy  in  this 
case,  is  as  follows :  *'  Fifth.  All  the  rest,  residue,  and  remainder 
of  ray  estate,  real,  personal,  and  mixed,  of  which  I  shall  or  may 
die  seised  and  possessed,  or  to  which  I  shall  be  entitled  at  the 
time  of  my  decease,  after  paying  my  debts  and  funeral  expenses 
and  testamentary  expenses,  and  the  legacies  above  bequeatned.  I 
do  give,  devise,  and  bequeath  to  my  beloved  wife.  Lucretia  M. 
Clay,  and  to  her  heirs,  executors,  administrators  and  assigns  for- 
ever. And  it  is  my  desire  and  request  that  my  said  wife  do  sus- 
tain, provide  for,  and  educate  Lucretia  M.  Wood,  the  daughter  of 
my  said  adopted  daughter,  Josephine  M.  Wood.  And  it  is  my 
further  desire  and  request  that  my  wife  do  make  the  said  Lucre- 
tia M.  Wood,  Josephine  M.  Wood,  and  my  nephews  and  nieces, 
the  children  of  my  brothers,  Caleb  S.  Clay  and  George  Clay,  joint 
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heirs,  after  lier  death,  in  the  said  estate  which  by  this  will  I  have 
bequeathed  to  my  said  wife."  Shortly  after  the  death  of  WiUiara 
W.  Clay,  his  widow,  Lucretia  M.  Clay,  made  her  will,  by  which 
she  undertook  to  give  all  of  the  property  to  persons  other  than 
the  children  of  Caleb  S.  Clay  and  ueorge  Clay.  After  the  death 
of  Lucretia  M-  Clay,  and  the  probate  of  her  will,  this  action  was 
brought  to  obtain  a  judicial  construction  of  the  will  of  William 
W.  Clay,  deceased,  late  of  the  city  and  county  of  New  York,  and 
for  an  accounting  of  the  personal  properly  bequeathed  therein, 
and  partition  thereof,  and  for  an  account  of  the  rents  and  profits, 
and  partition  of  the  real  estate  devised  thereia 

Johh  F,  Dillon^  for  app'lts ;  James  L,  Bishop^  for  resp'ta 

Van  Brunt,  p.  J. — I  cannot  concur  in  the  conclusion  arrived 
at  by  Mr.  Justice  Parker  in  this  case.  It  seems  clear  to  me  that 
il  was  not  the  intention  of  the  testator  to  limit  the  estate  which 
he  had  given,  devised,  and  bequeathed  to  his  wife  in  such  abso- 
lute and  unmistakable  terms  by  anything  that  was  subsequently 
contained  in  the  will.  It  seems  to  me  idle  tu  suppose  that  the 
testator  in  one  breath  should  give  to  his  wife  all  the  rest,  residue, 
and  remainder  of  his  estate,  and  to  her  heirs,  executors,  ad- 
ministrators, and  assigns  forever,  and  then,  in  the  very  next 
sentence,  say  that  she  should  have  only  a  life  estate  therein. 
The  words  do  not  require  any  such  inconsistent  action  upon  the 
part  of  testator,  and,  in  my  judgment,  such  a  limitation  upon 
the  estate  given  to  the  wife  would  be  contrary  to  his  inten- 
tions. In  the  very  next  sentence  after  having  given  to  his 
wife  all  the  residue  of  the  estate  as  absolutely  as  it  was  possible 
for  language  to  do  so,  using  words  of  succession,  which  were  not 
at  all  necessary,  giving  it  to  her  heirs,  executore,  administrators, 
and  assigns  forever,  he  says :  "And  it  is  my  desire  and  request 
that  my  said  wife  do  sustain,  provide  for,  and  educate  Lucretia 
M.  Wood,  the  daughter  of  my  said  adopted  daughter,  Josephine 
M.  Wood.  And  it  is  my  further  desire  and  request  that  my  wife 
do  make  the  said  Lucretia  M.  Wood,  Josephme  M.  Wood,  and 
my  nephew  and  nieces,  the  children  of  my  brothers,  Caleb  S.  Clay 
and  George  Clay,  joint  heirs,  after  her  death,  in  the  said  estate 
which  by  this  will  I  have  bequeathed  to  my  said  wife;"  thus,  in 
the  very  last  words  of  the  clause,  declaring  that  he  had  given  the 
estate  to  his  wife.  How  can  such  language  be  construed  to  be  a 
limitation  upon  an  absolute  gift?  It  is  a  request  He  wished  her 
to  do  it,  but  he  did  not  intend  to  impose  any  obligation  upon  her 
so  to  do,  unless  she  saw  fit  to  comply  with  his  desire  and  request 
He  did  not  intend  to  give  these  nephews  and  nieces  a  vested 
interest  in  this  estate.  He  put  the  title  in  his  wife,  and  then  he 
says:  **When  you  get  through  with  it,  I  would  like  to  haveyoa 
give  it  to  the  nephews  and  nieces."  The  testator  did  not  give  it 
to  them.  He  did  not  intend  to  give  it  to  theni.  He  only  made 
the  request  that  his  wife  should  do  so,  evidently  intending  to  giNC 
her  the  option,  if  she  saw  fit,  not  to  make  such  disposition  of  If  r 
estate,  because  it  was  hers, — he  said  it  was  to  be  hers  after  hi> 
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death;  and  it  is  the  wife  who  is  to  give  it, — a  thing  which  the  tes- 
tator never  attempted  to  do.     In  re  Hamilton  (1895)  2  Ch.  370. 

The  jadgment  should  be  affirmed,  with  costs. 

FoLLETT,  J.,  concurs. 

Parker,  J.,  (dissenting). — I  think  both  the  argument  and  the 
decision  of  the  court  in   Phillips  v.  Phillips,  112  N.  Y.  197;  20 
Sl  Rep.   301,  calls  for  a  reversal  of  the  judgment     In  that  case 
the  testator's  will  gave  to  his  wife  all  of  his  property,  real  and     * 
pei-sonal,  named  her  as  executrix,  and  then  proceeded  as  follows: 

"If  she  find  it  always  convenient  to  pay  my  sister  Caroline 
Buck  the  sum  of  $300  a  year,  and  also  to  give  my  brother  Edwin 
W.,  during  his  life,  interest  on  $10,000  (or  $700  a  year),  I  wish  it 
to  be  done." 

The  widow  paid  to  the  brother  the  annuity  for  a  single  year, 
and  then  stopped,  not  because  she  was  unable  or  because  it  was 
convenient  for  her  to  pay,  but  because  she  chose  not  to  pay. 
"The  real  intention,"  said  the  court,  "of  the  testator  was  one  of 
two  things.  He  meant  to  make  the  annuities  to  his  brother  and 
sister  dependent  upon  the  existence  of  a  specific  fact,  or  upon  the 
choice  and  will  of  his  devisee.  It  they  rest  upon  tb^  former,  they 
become  a  gift  from  him;  if  upon  the  latter,  they  have  no  existence 
outside  of  the  choice  of  the  widow."  Wliether  the  use  of  the 
word  "wish,"  in  the  connection  in  which  it  was  used,  was  suffici- 
ently imperative  or  unequivocal  to  master  the  discretion  involved 
in  the  absolute  ownership  previously  given,  or  to  rise  to  the  level 
of  a  request  or  suggestion,  was  said  by  the  court  to  be  the  leading 
proposition  involved.  As  the  primary  question  in  every  case  is 
the  intention  of  the  testator,  it  was  said  that  the  use  of  the  words 
"I  wish"  or  "I  desire"  is  by  no  means  conclusiva  They  raise  the 
question,  but  do  not  decide  it  Its  decision  must  depend  upon 
these  words  considered  in  connection  with  the  whole  will.  That 
the  word  "wish"  is  frequently  used  by  a  testator  as  equivalent  to 
a  command  was  asserted  by  the  court, — an  assertion  lollowed  by 
an  argument  to  proue  that  it  was  in  such  sense  that  the  testator 
used  it  In  course  of  it  the  court,  after  referring  to  the  fact  that 
the  testator  did  not  intend  to  make  payment  of  the  annuities  de- 
pendent upon  the  choice  of  his  wife,  but  upon  her  ability  to  pay 
if  not  convenient  to  her,  said. 

**Given  that  ability,  he  says,  *I  wish  it  to  be  done.'  The  words 
are  not,  *I  wish  her  to  do  it,'  or  *1  hope  she  will  feel  it  to  be  her 
duty,'  or  *I  trust  she  will  see  the  propriety  of  such  payment  to  be 
made/  but,  *I,  the  testator,  dealing  with  my  own  bounty  to  her,  I 
wish  it  to  be  done.  It  is  my  wish,  not  hers,  that  I  put  behind  the 
annuities.' " 

When,  in  the  course  of  the  argument,  the  court  came  to  con- 
sider the  effect  of  precatory  words  in  wills,  it  said: 

"It  is  perfectly  well  settled  that  what  are  denominated  'preca- 
tory words,'  when  expressive  of  a  wish  or  desire,  may,  in  given 
instances,  create  a  trust  or  impose  a  charge.  Without  a  detailed 
consideration  of  the  cases,  it  is  quite  clear  that,  as  a  general  rule, 
they  turn  upon   one  important  and    vital    inquiry;  and   that  is 
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whether  the  alleged  bequest  is  so  definite  as  to  amount  and  sub- 
ject-matter as  to  be  capable  of  execution  by  the  court,  or  whether 
it  so  depends  upon  the  discretion  of  the  general  devisee  as  to  be 
incapable  of  execution  without  superseding  that  discretion.  In 
the  latter  case  there  can  neither  be  a  trust  nor  a  charge,  while  in 
the  former  there  may  be,  and  will  be,  if  such  appears  to  have  been 
the  testamentary  intention." 

I  have  thus  fully  referred  to  the  decision  in  the  Phillips'  Case 
that  it  may  more  readily  appear,  as  we  proceed  in  the  examina- 
tion of  the  will  before  us,  on  what  we  found  the  conclusion  that 
both  the  argument  and  the  decision,  when  applied  to  the  language 
of  this  will,  call  for  a  determination  that  upon  the  death  of 
Lucretia  M.  Clay  so  mubh  of  the  estate  as  remained  became  vested 
in  Josephine  M.  Wood,  Lucretia  M.  Wood,  and  the  children  of 
Caleb  S.  Clay  and  George  Clay,  share  and  share  alika  There  are 
points  of  difference  between  the  two  wills,  which  will  be  referred 
to  later  on,  because  they  are  substantial  and  entitled  to  considera- 
tion; but,  in  the  main,  the  argument  which  found  favor  with  the 
court  Phillips'  Case  seems  to  us  alike  appicable  and  controlling  in 
this  case.  In  this  case  the  testator,  after  using  language  adequate 
to  vest  in  his  wife  the  residuary  estate,  continued; 

"And  it  is  my  desire  and  request  that  my  said  wife  do  sustain, 
provide  for,  and  educate  Lucretia  M.  Wood,  the  daughter  of  my 
said  adopted  daughter,  Josephine  M.  Wood;  and  it  is  my  further 
desire  and  request  that  my  wife  do  make  the  said  Lucretia  M. 
Wood,  Josephine  M.  Wood,  and  my  nephews  and  nieces,  the 
children  of  my  brothers,  Caleb  S.  Clay  and  George  Clay,  joint 
heirs,  after  her  death,  in  the  said  estate  which  by  this  will  I  have 
bequeathed  to  my  said  wifa" 

The  determination  in  Phillips  Case  that  the  use  of  the  word 
**wish"  is  sufficient  to  raise  the  question  whether  the  testator  in- 
tended to  control  and  direct  the  disposition  intended  necessarily 
determines  that  the  word  "desire,"  employed  in  this  will,  accom- 
plishes the  same  result  Indeed,  the  court  said  in  that  case  tliat 
the  words  "I  wish"  or  "I  desire"  have  that  effect  But,  if  the 
word  "desire"  had  not  been  mentioned  by  the  court,  the  holding 
that  the  word  "wish"  is  sufficient  for  the  purpose  was  necessarily 
equivalent  to  a  decision  that  the  word  "desire"  effectuates  the 
same  thing,  for  the  words  are  synonymous.  In  Wabster's  Inter- 
national Dictionary  it  is  said  that  *^I  wish  you  to  do  this '  is  a 
milder  form  of  command  than  "I  desire  you  to  do  this."  In 
Webster's  Unabridge'd  Dictionary  it  is  said: 

"A  man  desires  his  friend  to  write  often.  A  merchant  desires 
his  clerk  to  be  more  careful  in  the  futura  In  the  latter  case, 
from  the  relations  of  the  parties,  *  desire  '  is  a  stronger  wort!  than 
*  request*     It  implies  a  command  or  injunction." 

In  view  of  the  decision  in  Phillips'  case,  there  is  no  necessity  to 
consider  tlie  relations  existing  between  these  parties,  for  the  pur- 
pose of  reaching  a  determination  that  the  word  "desire"  is  suffici- 
ently strong  to  present  the  question  wljether  the  testator  intemled 
by  this  language  to  control  and  direct  the  disposition  of  his  prop 
erty  in  the  manner  suggested  in   his  will,  for  it  is  already  deter- 
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mined,  as  we  have  said.  But,  as  the  relations  which  the  parties 
bore  to  each  other  are  proper  to  be  considered  in  determining  the 
meaning  which  the  testator  intended  should  be  given  to  the  word 
**desire, '  it  should  be  borne  in  mind  when  considering  the  will 
iri  its  entirety.  . 

Before  examining  the  will  for  the  purpose  of  ascertaining 
whether,  as  a  whole,  it  indicates  a  settled  purpose  on  the  part  of 
the  testator  to  do  that  which  the  use  of  the  word  ** desire"  sug- 
gests, it  will  be  well  to  have  in  mind  what  persons,  if  any,  were 
so  related  to  the  testator  as  would  naturally  entitle  them  to  con- 
sideration by  him  in  the  disposition  of  his  estate.  He  had  no 
living  ancestoi-s  or  descendants  but  he  had  a  sister  and  brothers  who 
had  children;  and  he  had  an  adopted  daughter,  who  was  the 
mother  of  a  young  child,  who  was  named  after  testator's  wifa 

These  near  relatives  and  the  adopted  daughter  and  her  child 
appear  to  have  been  the  subject  of  careful  consideration  by  the 
testator  when  he  came  to  decide  how  to  dispose  of  his  property. 
His  wife  either  stood  fii-st  in  his  affections,  or  else  he  I'egarded  it  his 
duty  primarily  to  assure  to  her  such  comfort  as  a  reasonable 
amount  of  property  would  afford;  so  he  provided  that,  after  pay- 
ment of  debts  and  funeral  expenses,  his  wife  should  have  the 
house  and  lot  in  which  they  lived,  and  all  the  household  furniture 
nod  contents,  together  with  the  sum  of  $20,000,  which  sum  was  to 
be  paid  before  any  of  the  other  legacies  by  the  will  bequeathed. 

By  the  next  clause  he  gave  to  his  sister  and  brothers  the  sum  of 
$5,000  each. 

By  the  fourth  provision  he  gave  $1,000  to  a  son  of  his  brother, 
George  Clay,  $500  to  a  son  of  his  other  brother,  Caleb  S.  Clay, 
and  $3,000  to  liis  adopted  daughter.  To  avoid  any  possibility  of 
these  legacies  being  a  charge  upon  the  real  estate  (Te vised  to  his 
wife,  he  provided  that  if  his  estate  should  prove  insufficient  to 
pay  all  of  the  legacies  in  full,  in  addition  to  the  devise  and  be- 
quest to  his  wife,  such  legacies  should  be  reduced  proportionably. 

Then  follows  the  fifth  clause,  by  which  he  gave  all  of  the  rest 
and  remainder  of  his  property  to  his  wife,  which  also  contains  the 
provision  hereinbefore  quoted,  in  which  he  stated  it  to  be  his  de- 
sire that  his  wife  should  sustain,  provide  for  and  educate  Lucretia 
M.  Wood,  and  that  his. wile  should  make  the  adopted  daughter 
and  her  daughter,  and  his  nephews  and  nieces,  children  of  his 
brothers,  joint  heii-s,  after  her  death,  in  the  estate  bequeathed  to 
his  wife  by  the  will.  He  thus  clearly  marked  out  the  objects  of 
his  bounty.  And  it  is  impossible  to  read  the  will  without  coming 
to  the  conclusion  that  he  fully  intended  to  provide  adequately  for 
the  maintenance  and  comfort  of  his  wife,  and  that  his  immediate 
relations,  together  with  his  adopted  daughter  and  her  child  should 
be  benefited  so  far  as  possible,  consistent  with  his  primary  scheme 
of  assuring  a  reasonable  competence  to  her.  This  result  he 
.sought  to  accomplish  by  devisiug  and  bequeathing  to  her  a  cer- 
tain amount  of  his  estate,  and  giving  to  his  brothers  and  sister 
and  adopted  daughter  fixed  amounts,  and  providing  for  the  turn- 
ing over  by  his  wife  of  that  which  should  remain  of  his  estate  to 
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the  pei-sons  described  at  her  deatli.  The  argument  in  Phillips* 
Case  to  show  that  the  pi'ovision  for  the  brother  and  sister 
in  that  case  was  not  meant  to  be  dependent  upon  the  controlled 
choice  ot  the  wife  seems  to  as  clearly  applicable  to  this  ona  There 
is  nothing  in  the  language  employed  which  suggests  any  disci^- 
tion  on  the  part  of  his  wife.  She  was  not  authorized  to  make 
selection  between  two  classes,  to  add  other  persons  to  the  class 
named,  or  to  give  more  to  some  members  of  the  class  than  to 
otjiers.  On  the  contrary,  the  will,  in  eflfect,  declared  it  to  be  the 
testator^s  wish  that  the  persons  who  should  constitute  the  class  at 
the  time  of  the  death  or  testator  s  wife  should  share  equally  in  the 
estate  remaining.  It  may  be  further  observed,  in  this  connection 
that  the  language  employed  fulfills  all  the  conditions  adequate  to 
create  a  trust  by  precatory  words: 

(1)  Because  there  is  no  hint  of  a  discretion  to  be  exercised  by 
the  wifa  On  the  contrary,  the^  exclude  any  idea  of  option  on 
her  part  to  make  other  disposition  of  the  estate  remainmg  than 
suggested  by  the  testator. 

(2)  The  property  which  the  testator  desired  should  be  disposed 
of  in  the  manner  stated  is  definitely  pointed  out  as  "thesaid  estate 
which  by  this  will  I  have  bequeathed  to  my  wife." 

(3)  The  persons  who  are  intended  as  beneficiaries  of  the  testa- 
tor s  bounty  are  clearly  pointed  out  namely,  nephews  and  nieces 
of  the  testator,  together  with  his  adopted  daughter  and  her  child. 
There  was  also,  present  an  additional  circumstance,  always  con- 
sidered by  the  court,  and  to  which  reference  has  already  been 
made,  namely,  the  relation  and  situation  of  the  testator  towards 
those  whom  he  apparently  desired  to  benefit.  His  scheme  for  the 
disposition  of  his  property  was,  undoubtedly,  as  we  have  seen 
from  the  examination  of  the  whole  will,  to  give  something  to  his 
brothers  and  sister,  who,  in  the  ordinary  course  of  nature,  would 
pass  away  shortly  before  or  after  the  death  of  his  wife,  to  provide 
for  his  wife  amply  during  her  life,  and  to  secure  such  of  the  prop- 
erty as  should  remain  to  his  relatives  and  adopted  daughter  and 
her  child.  I  think  it  very  clear  that  such  was  his  purpose,  and 
having  reached  that  conclusion,  the  authority  to  which  reference 
has  so  frequently  been  made  requires  us  to  hold  that  the  words 
employed  in  the  fifth  paragraph  of  the  will,  considered  in  connec- 
tion with  the  entire  instrument,  created  a  trust  in  respect  to  so 
much  of  the  property  devised  and  bequeathed  by  the  second  and 
fifth  paragraphs  as  should  not  be  used  by  the  widow  during 
life. 

The  respect  in  which  there  is  a  marked  diflference  between 
this  will  and  the  one  in  Phillips'  Case,  and  which  the  respondent 
urges  is  of  such  a  character  as  to  call  for  an  afiirmance  of  the 
judgment,  will  now  be  considered.  In  this  will  the  testator,  in 
the  second  paragraph,  followed  the  devise  and  bequest  with  the 
words,  "  her  heirs  and  assigns  forever;  "  and  the  gift  of  the  resid- 
uary estate,  by  the  fifth  paragraph,  was  followed  by  the  words 
"her  heirs,  executors,  administrators,  and  assigns  forever."  Had 
these  wortls  been  omitted  it  would  be  difficult  to  find  any  founda- 
tion whatever  for  a  claim  that  this  case  should  not  be  controlled 
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by  the  rule  ia  Phillips  Case  and  of  CoUon  v.  Chiton,  127  U.  S- 
300.  In  considering  this  conceded  difference  iu  form,  it  may  be 
said,  in  the  first  place,  that  without  the  uee  of  these  words  the  lan- 
guage employed  was  sufficient  to  vest  the  estate  in  the  testator's 
wife.  Their  use  did  not  enlarge  the  estate  devised  to  her.  With- 
out them,  and  in  the  absence  of  the  clause  containing  the  preca- 
tory words,  the  entire  residuary  estate,  as  well  as  the  real  estate 
devised  by  the  second  clause,  would  have  vested  in  her;  and 
therefoi'e,  so  far  as  the  vestmg  of  the  estate  is  concerned,  the  result 
of  the  language  used  in  this  case  is  precisely  the  same  as  in 
Phillips'  Case.  There,  although  these  words  were  not  used,  the 
couft  held  that  the  language  employed  was  sufficient  to  vest  abso- 
lutely the  estate  in  the  testators  wife.  To  sustain  respondent's 
contention  of  an  effective  distinction  between  the  two  wills  in  this 
respect,  some  other  ground  for  it  must  be  found  than  that  the  resid- 
uary clause  vested  the  estate  in  Mrs.  Clay  because  of  the  words, 
'*and  her  heirs,  executors,  administrators,  and  assigns  forever;'* 
for  the  language  used  in  Phillips'  Case  was  sufficient  to  accom- 
plish the  same  result  Such  a  ground  is  not  furnished  by  the 
suggestion  that  the  devise  and  bequest  to  the  wife,  in  the  legal 
and  technical  form  to  convey  the  legal  estate  in  fee,  cannot  be  fol- 
lowed by  an  imposition  upon  the  holder  of  such  legal  estate  of  a 
trust  in  respect  to  the  whole  or  any  part  thereof,  because  of  re- 
pugnancy or  inconsistency.  There  can  only  be  repugnancy  in 
respect  to  estates  df  the  same  character.  Where  there  is  a  dispo- 
sition of  the  whole  legal  estate  in  fee,  followed  by  an  attempt  to 
create  a  remainder  m  fee,  the^last  disposition  is  repugnant.  But 
there  is  no  repugnancy  when  the  testator  gives  the  legal  estate  in 
fee,  and  then  imposes  a  duty  upon  the  holder  of  the  legal  estate 
which  constitutes  in  law,  a  trust  Had  the  testator  devised  and 
bequeathed  to  his  wife,  and  to  her  heirs  and  assigns  forever,  a 
house  and  lot  (describing  them),  but  in  trust,  nevertheless,  for  the 
following  purpases,  to  wit:  to  sustain,  provide  for,  and  educate 
Lucretia  M.  Wood,  "the  daughter  of  my  adopted  daughter, 
Josephine  M.  Wood,"  and  upon  the  further  trust,  "  that  my  wife 
do  make  the  said  Lucretia  M.  Wood,  Josephine  M.  Wood,  and 
my  nephews  and  nieces,  children  of  my  brothers,  Caleb  S.  Clay, 
and  George  Clay,  joint  heirs,  after  her  death,  in  the  said  estate 
whi6h  by  the  will  I  have  bequeathed  to  my  said  wife,"  it  would 
not  be  contended  that  a  trust  was  not  created  by  words  apt  and 
sufficient  In  such  a  case  it  would  not  be  questioned  but  the  use 
of  the  phrase,  "  heirs  and  assigns  forever,"  was  intended  as  words 
of  limitation,  marking  out  the  legal  estate,  and  not  as  indicating 
any  disposition  of  the  beneficial  interest  As  used  in  this  will, 
their  legal  effect  is  not  different,  if,  from  the  whole  will,  it  appears 
that  the  testator  intended  to  direct  his  wife  to  make  over  the  estate 
remaining  at  her  death  to  the  persons  described  in  his  will.  In  . 
consirniiig  this  will,  therefore,  these  words  seem  only  to  be  of  im- 
portance in  arriving  at  the  intention  of  the  testator.  Did  he  in- 
tend by  their  use  that  not  only  the  legal  estite,  but  the  beneficial 
interest  as  well,  should  vest  absolutely  in  his  wife?  Unquestion- 
ably, he  intended  to  and  did  vest  the  legal  estate  in  her ;  but  in 
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view  of  the;exact  and  definite  expression  of  the  desire  of  the  tes- 
tator as  set  forth  in  the  fifth  paragraph  of  his  will,  considered  in 
connection  with  the  whole  scheme  of  the  will,  and  in  the  light  of 
the  authorities  to  which  we  have  referred,  it  seems  quite  clear  that 
they  were  used  as  words  of  limitation  marking  out  the  legal  estate, 
and  nothing  more.     Tliat  being  the  case,  the  expression  of  the  tes- 
tators  desire  was  just  as  effectual  to  impose  a  trust  on  the  real 
estate  granted  to  Mi's.  Clay  as  if  testator  nad  used  the  most  apt  and 
technical  language  known  to  the  law  for  the  purpose  of  expiessing 
the  tes&tor's  intention  to  create  such  a  trust     **  It  is  one  of  the 
fixed  rales  of  equitable  construction  that  there  is  no  magic  in 
particular  words,  and  any  expression  that  shows  unequivocally 
the  intention  of  the  parties  to  create  a  trust  will  have  the  same 
effect"     Hill,  Trustees,  (2d  Am.  ed.)  83.     The  construction  which 
I  have  suggested  should  be  given  to  the  will,  and  which  seems  to 
he   warranted   and   required    by  the   ai'gument   and  decision  in 
Phillips  Case,  makes  the  testator's  wife  the  trustee  of  the  benefic- 
ial interest  of  the  estate  remaining  at  the  time  of  her  death  for  the 
persons  described  in  the  concluding  paragraph  of  the  fifth  clause. 
This  conclusion  works  out  the  wish  of  the  testator  as  expressed  in 
liis  will,  and  is  just     It  was  his  property,  to  dispose  of  as  he 
chose.     He  undertook,  by  his  will, —  which  is  nothing  but  his 
wish  expressed  in  writing,  and  attested  as  required  by  statute, — 
to  make  disposition  of  it     The  person  whom  he  trusted  to  exe- 
cute his  wishes  does  not  attempt  to  carry  them*  out     On  the  con- 
trary, in  violation  of  the  confidence  bestowed^ upon  her, — a  confi- 
dence justified   by  the  marriage  rAition, — she  attempted  by  her 
own  will,  and  before  the  testator's  will  was  even  probated,  to  ex- 
clude from  participation  in  his  bounty  his  blood  relations.     Her 
conduct  was  flagrantly  disloyal,  and  shocking  to  the  moral  sense; 
and  it  is  fortunate  that  this  attempted  wrong  can  be  prevented 
through  the  application  of  those  rules  which  courts  of  equity  are 
allowed  and  required  to  enforce  for  the  purpose  of  giving  effect  to 
the  intention  and  desire  of  a  testator,  when  not  in  conflict  with 
some  positive  rule  of  law  or  public  policy-.     The  trustee  failal  to 
execute  the  trust  reposed  in  her.     She  attempted  to  make  dispo- 
sition of  the  property,  it  is  true,  but  the  attempt  was  to  make  an 
unauthorized  disposition  of  it,  and  therefore  her  act  was  illegal  and 
of  none  effect     As  the  trust  remained  unexecuted  upon  her  deaili, 
the  estiite  remaining  became  at  once  vested  in  the  cestuis  qui  trust- 
ent  by  operation  of  law.      Watlcins  v.  BeynoJds,  128  K.  Y.  211;  33 
St  Eep.  173. 

I  advise  a  reversal  of  the  judgment 


Freeport  Bank,  Resp't,  v.  George  Hagemeyer  et  al,  Applts. 

{Supreme  Court,  Oeneral  Term,  Second  Department,  Filed  December  2, 1S96.) 

Usury — What  constitutes. 

Where  the  defendants  made  a  note  for  the  accommodation  of  the  paye« 
the  proceeds  of  which  were  to  be  applied  on  outstanding  notes  of  the  payee, 
which  were  indorsed  by  defendants,  and  the  payee  placed  the  notes  in  the 
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hands  of  another  party  to  be  discounted,  acreeing  that  he  should  n.^UAn 
one-half  of  the  proceeds  until  maturity,  and  the  latter  party  pbiinl  iIjc 
notes  in  the  hands  of  another  person,  agreeing  that  the  latter  shoulil  n  Uiiri 
twenty -five  per  cent,  of  the  proceeds  for  the  same  period,  the  intn^iicitnti 
is  a  loan  from  the  latter  person  to  the  defendants  and  the  note  ^  (*3U  fur 
usury. 

Appeal  from  a  judgrneat  entered  on  a  verdict  directed  by  the 
court  in  favor  of  plaintiff. 

William  0.  Beecher,  forapp'lt;   George  Wallace,  for  reap' L 

Brown,  P.  J. — This  action  was  brought  to  recuver  npoti  r 
promissory  note  for  $2,500,  made  by  the  appellants  to  thr  nuk'r 
of  W.  H.  Chew,  and  payable  four  months  after  date.  The  d^-f^■  use 
was  usury.  It  appeared  by  uncontradicted  testimony  thai  the 
note  was  made  by  the  appellants  and  delivered  to  Chew  in  onlcr 
that  he  might  have  it  discounted,  and  the  proceeds  applied  v>  i\vj: 
payment  of  notes  made  by  the  firm  of  Chew  &  Eadie,  -duA  in^ 
dorsed  by  the  a'ppellants.  Chew  delivered  the  note  trt  inie 
Charles  C.  Cokefair  upon  the  agreement  that  he  was  to  phn.nre 
its  discount  and  pay  to  Chew  in  cash  one-half  of  the  proceiil^.  iiss 
six  per  cent  The  other  half  Cokefair  was  to  retain  and  iis<,  athI 
at  maturity  he  was  to  repay  the  one-half  received  by  him.  (\iki - 
fair  delivered  tlie  note  to  one  Kendall,  under  an  agreemeiii  wiih 
him  that  he  was  to  procure  it  to  be  discounted,  and  retain  t  umty- 
five  per  cent  of  the  proceeds  after  taking  out  the  discount^  :irMl  m 
the  maturity  thereof  to  pay  the  one-quarter  of  the  note  rrL^iv  tl 
by  him.  Kendall  paid  to  Cokefair  seventy-five  per  cent  of  the 
note,  less  the  discount  Thereafter  the  plaintiff  discounfi^i  the 
note  for  one  Chellborg,  and  paid  to  him  $2,434.79,  which  auioufsL 
represented  the  face  of  the  note  less  six  per  cent  discount  mhI 
two  per  cent  charged  for  the  cost  of  collection.  The  tri»l  rnurt 
held  that  the  agreements  testified  to  were  not  usurious,  :iiui  <li- 
rected  a  verdict  for  tlie  plaintiff.  I  am  unable  to  agree  wifli  rhi^s 
conclusion.  If  the  agreements  themselves  did  not  conclnHiv^lv 
establish  usury,  they  were  of  such  a  remarkable  characK'i-  iihit 
the  jury  should  have  been  permitted  to  determine  whethur  \\\ry 
were  made  in  good  faith  or  as  a  mere  cover  to  escape  thr  v\]'n'i 
of  the  usury  law.  But,  as  I  understood  the  testimony,  i\u'  i>*^r*'e* 
ment  with  Kendall  was  usurious.  The  note  was  not  a  vnli-l  <>hu^ 
gation  in  the  hands  of  Chew.  He  could  not  have  maintaincul  un 
action   upon   it  against  the  appellanta     It  was  accommoilatn.ii 

Eaper,  and  its  sale  was  merely  a  loan  of  money;  the  pmtiiiL-rr 
eing  the  lender  and  the  seller  the  borrower.  Clafiin  v.  lioitntut, 
122  N.  Y.  385;  38  St  Rep.  640.  The  fii-st  one  to  advance  in^mi-y 
on  the  note  was  Kendall.  It  had  no  legal  inception  when  ^"lil  tn 
him,  and  the  transaction,  therefore,  was  a  loan  by  Kendall  tn  ihu 
defendants,  through  the  agency  of  Cokefair  and  Chew.  If  thnt 
violated  the  statute,  the  note  was  rendered  absolutely  vcmI  :lh'1 
no  subsequent  transaction  could  make  it  valid.  Clafiin  v.  jl'ni'a^u, 
supra,  and  cases  cited.  Cokefair  testified  as  follows  in  rcfi  rincLv 
to  this  agreement : 

*' A.  Mr.  Kendall  was  to  retain  twenty-five  per  cent  nf  the 
proceeds  of  the  note,  after  taking  out  the  discount     Q.  Twt^nt y- 
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five  per  cent,  in  addition  to  the  discount?  A.  In  addition  to  the 
discount  And  he  was  to  hold  himself  responsible  for  the  pay- 
ment of  that  twenty-five  per  cent  when  the  note  came  due.  Q. 
And  that  arrangement  had  been  made  by  you  with  him  before 
the  delivery  of  this  note  to  him  ?  A.  Simultaneously  at  or  before 
the  delivery  of  the  note.  Q.  Do  you  mean  that  he  was  to  have 
twenty-five  cent,  and  that  he  was  to  make  the  twenty-five  per 
cent  good  when  the  note  was  taken  up?  A.  Yes,  sir.  He  was 
to  get  the  benefit  of  the  advance  of  twenty-five  per  cent  of  the 
note,  and  I  got  seventy-five  per  cent;  and  when  the  note  became 
due  he  was  to  pay  the  twenty-five  per  cent" 

That  is,  Kendall  was  to  pay  at  maturity,  not  twenty-five  per 
cent  of  the  note,  but  twenty-five  per  cent  of  the  proceeds  of  the 
disconnt  In  other  words,  he  was  to  repay  just  what  he  received, 
thus  leaving  the  interest  to  be  paid  by  the  makers.  Thus  Coke- 
fair  was  to  pay  fifty  dollars  for  the  loan  of  $1,837.50  for  four 
months,  or  nearly  nine  per  cent     This  was  plainly  usurioua 

In  the  case  of  Bank  v.  Hoyt.  32  N.  Y.  119,  it  was  held  that  an 
arrangement  by  which  one  seeking  a  discount  at  a  bank  is  re- 
quired to  obtain  a  discount  of  paper  amounting  to  $1,500  to 
secure  the  application  to  the  useoi  $1,000  of  the  proceeds  without 
the  right  to  use  the  remainder  thereof,  except  in  payment  of  the 
paper  discounted  when  it  shall  become  due,  renaers  the  transac- 
tion usurious  and  void.  The  facts  of  that  case  are  quite  similar 
to  the  case  before  us. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
cost  to  abide  the  event 

All  concur. 


Jane  Weir,  Eesp't,  v,  jEtna  Insurance  Company,  App'lt 

(Supreme  Courts  OenercU  Term,  Second  Department,  Filed  December  g,  1895.) 

Insubancb—Reasonable  doubt. 

Where,  in  an  action  on  a  Are  insurance  policy,  the  answer  alleges  that 
the  fire  which  caused  the  loss  originated  through  the  act,  desi^  or  pro- 
curement of  the  plaintiff,  and  the  evidence  offerSi  to  establish  this  defense 
is  sufficient  to  permit  the  jury  to  find  that  the  fire  was  the  result  of  the 
act  or  procurement  of  the  plaintiff,  the  company  is  not  required  to 
prove  the  commission  'Of  the  offense  beyond  all  reasonable  doubt  as 
required  in  a  criminal  proceeding,  but  the  jury  must  find  for  the  party  in 
whose  favor  the  evidence  preponderates. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff. 

Benno  Ijjewy,  for  app'lt;   C  E,  Jc  J,  A.  Young  Jc   Terry,  for 

resp't. 

Brown,  P.  J. — Tliis  action  was  brought  to  recover  upon  a 
policy  of  fire  insurance  issued  by  the  defendant  upon  the  plaintiflTs 
stock  and  fixtures  in  a  store  occupied  by  her  at  New  Rochelle. 
Among  other  defenses,  the  answer  alleged  that  the  fire  which 
caused  the  loss  originated  through  the  act,  design,  or  procurement 
of  the  plaintiff,  and  the  evidence  offered  to  establish  this  defense 
was  sufficient  to  permit  the  jury  to  have  found  that  the  fire  was 
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the  result  of  the  aet  or  procurement  of  the  plaintiff.  The  defend- 
ant's counsel  requested  the  court  to  charge  the  ](xvy  that,  to  sus- 
tain the  defense,  the  company  was  not  required  to  prove  commis- 
sion of  the  offense  beyond  all  reasonable  doubt,  as  required  in  a 
criminal  proceeding,  but  that  it  was  the  duty  of  the  jury  to  find 
for  the  party  in  whose  favor  the  evidence  preponderated.  This 
request  was  refused,  and  the  defendant  took  an  exception. 

trior  to  making  the  request,  the  court  had  charged  the  jury  as 
follows : 

"I  say  to  you,  gentlemen,'  that  if,  under  the  evidence  in  this 
■case,  you  are  satisfied  that  this  woman  has  made  a  false  claim, 
has  been  guilty  of  fraud,  has  exaggerated  her  claim,  has  sworn 
falsely  as  to  the  value  of  the  property,  she  cannot  recover.  Now, 
she  must  not  set  fire  to  this  property  herself,  even  though  it  was 
full  of  goods,  and  there  was  no  other  fraud  about  it.  You  see  at 
once  that  there  could  be  no  living  in  a  society  where  a  person  as- 
sured could  set  fire  to  the  propertv,  and  then  go  to  the  insurance 
company  and  get  money  for  it  That  would  not  do.  But  it  is 
provided  in  the  policy  that  any  fraud  vitiates  it ;  and  I  say  to  you 
that  it  is  a  fraud  of  the  most  extensive,  far-reaching  description 
for  a  wonaan  to  set  fire  to  her  own  property.  If  this  plaintiff  set 
fire  to  this  property,  if  she  incited  or  permitted  another  to  do  it, 
beyond  her  immediate  knowledge,  she  cannot  recover  one  cent,  no 
matter  what  her  injury  waa" 

The  request  correctly  stated  the  law.  People  v.  BriggSj  114  N. 
Y.  56 ;  22  St  Rep.  317 ;  and  as  the  jury  had  not  been  instructed 
as  to  the  burden  of  proof,  nor  as  to  the  Quality  and  degree  of 
testimony,  which  it  was  essential  for  the  defendant  to  produce  in 
order  to  establish  the  defense,  we  are  of  the  opinion  that  it  was 
entitled  to  have  the  jury  instructed  as  required.  The  court^s  re- 
fusal to  charge  this  request  was  therefore  an  error,  for  which  the 
judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event 

Dtkman,  J.,  concurs. 

Pratt,  J.  (dissenting). — Both  parties  appointed  appraisers,  and 
a  time  was  set  for  their  meeting.  Plaintiffs  appraiser  attended, 
and  waited  a  reasonable  time.  When  defendant's  appraiser  ap- 
peared, later  in  the  day,  it  is  conceded  by  all  parties  that  he  did 
nothing  towards  appointing  a  future  meeting;  and  one  witness 
testifies  that,  when  his  attention  was  called  to  that  matter,  he  said 
"  his  time  was  too  precious."  He  made  an  estimate  of  loss  in 
company  with  plaintiff,  and  made  an  agreement  to  settle,  which 
defendant  repudiated.  On  these  facts,  the  circuit  judge  left  it  to 
the  jury  to  say  whether  defendant  had  waived  its  right  to  a  joint 
appraisal.     The  jury  found  such  a  waiver,  we  think  correctly. 

We  think  the  jury  were  right  in  finding  the  company   waived 
their  right  to  replace  the  goods.     Mbre  than  six  weeks    elapsed 
after  the  notice  of  loss  before  plaintiff  disposed   of   the   goods.  • 
Plaintiff  could  not  be  held  to  wait  indefinitely  for  defendant  to 
replace,  or  give  notice  of  an  intention  to  do  so. 

An  objection  is  now  urged  to  the  admission  of  the  proofs  of 
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loss.  They  were  produced  by  the  company  upon  notice,  and  de- 
fendant's counsel  insisted  that,  having  thus  procured  and  ex- 
amined them,  plaintiflf  was  bound  to  put  them  in  evidence. 
Plaintiff  consented,  and  the  court  ordered  them  in  evidence. 
Later,  defendant  claimed  the  admission  was  error.  If  so,  it  was 
not  one  of  which  defendant  could  cftmplain.  No  motion  was 
made  to  strike  out  of  the  proofa  Moreover,  an  examination  of 
the  record  shows  that  the  only  use  made  of  the  proofs  was  a  mem- 
orandum by  which  to  refresh  the  memory  of  the  witnesses  by 
whom  the  proofs  were  prepared,  for  which  purpose  they  were 
competent  Howard  v.  McUonough^  77  N.  Y.  592.  The  amount 
of  the  verdict  is  no  greater  than  warranted  by  the  evidence. 


Edward  H.  Monihan,  Resp't,  v.  Thomas  Liddlb,  as  Sheriff, 

eta,  App'lt 

{Supreme  Courty  General  Term,   Third  Department,  Filed  December  3,  1896.) 

Appeal— FofDiNGS. 

A  judgment  win  be  affirmed  where  the  evidence  fully  sustains  the  con- 
clusions of  the  referee,  both  of  fact  and  law. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

Robert  J,  Sanson^  for  app'lt  i  W.  Barlow  Dunlap^  for  resp*t 

Mayham,  p.  J. — The  complaint  in  this  action  charges  the  de- 
fendant, as  sheriff,  with  wrongful  taking  and  wrongful  detaining 
from  the  possession  of  the  plaintiff  a  large  quantity  of  boots  and 
shoes  and  store  fixtures  belonging  to  the  plaintiff,  of  the  value  of 
$800.  The  defendant,  in  his  answer,  denies  the  wrongful  taking  or 
detaining  of  the  chattels  described  in  the  plaintiff's  complaint,  and 
sets  up  by  way  of  defense  the  recovery  of  a  judgment  in  the  su- 

f)reme  court  in  favor  of  the  P.  Cox  Shoe  Manufacturing  Company 
or  the  sum  of  $646. 04  against  one  Miles  Cooling,  and  the  docketing 
of  that  judgmont  in  Montgomery  county,  where  the  goods  were 
alleged  to  have  been  converted ;  the  issuing  of  an  execution  npon 
the  same  against  the  property  of  Cooling,  in  whose  possession  the 
goods  alleged  to  have  been  taken  were;  and  that  said  property  was 
seized  and  held  under  and  by  virtue  of  such  execution.  On  the 
trial  of  this  issue  before  the  referee  it  was  stipulated  in  open  court 
between  the  parties  that  the  value  of  the  goods  was  $610,  that 
the  allegations  of  the  answer  relating  to  the  recovery- of  a  judg- 
ment and  the  issuing  of  an  execution  thereon  were  true,  and  that 
the  goods  claimed  in  the  action  of  replevin  were  the  same  goods 
taken  by  defendant  under  such  execution.  It  appeal ra  from  the 
case  that  on  the  11th  of  August,  1893,  Cooling,  the  defendant  in 
the  judgment  and  execution,  was  the  owner  and  in  tlie  possession 
of  the  stock  of  boots  and  shoes  and  of  the  fixtures  in  the  store  Na 
165  East  Main  Street,  Amsterdam,  N.  Y.,  and  ^it  that  time  the 
plaintiff,  Monihan,  was  an  accommodation  indorser  on  Cooling's 
notes  in  the  bank  for  $2,360 ;  that  such  notes  were  payable  to  tlie 
order  of  Bridget  Cooling,  ami  indoi*sed  by  her  as  the  first  indorser 
and  by  Monihan  as  the  second  indorser.     The  case  discloses  that 
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Bridget  Cooling  had  no  property  except  a  life  estate  in  a  house, 
and  that  prior  to  the  Uth  of  August  Bridget  Cooling  had  mort- 
gaged her  interest  in  the  house  for  $800.  On  that  day  Cooling  exe- 
cuted a  bill  of  sale  of  the  goods  and  fixtures  in  the  store  of  Moni- 
han,  the  appellant,  .who  thereu[)on  agreed,  as  the  referee  finds,  to 
assume  and  pay  notes  indorsed  by  him,  in  the  Farners'  National 
Bank,  for  $1,560,  and  a  note  held  by  one  Ehmer  for  $100,  and  to 
assume  and  .pay  $117  rent  due  Mrs.  Parr.  Tlie  goods  at  that 
time  were  valued  at  $1,300,  and  there  is  evidence  in  case  that 
Monihan's  agreement  to  assume  these  liabilities  was  in  writing. 
The  referee  finds  that  immediately  upon  the  execution  of  ihe  con- 
veyance of  the  goods  and  fixtures  by  the  bill  of  sale  the  plaintiff 
took  possession  of  the  same,  and  continued  in  possession  up  to 
the  17th  day  of  January,  1894,  when  the  goods  were  seized  by 
the  defendant  on  executions  against  Cooling.  Upon  an  examina- 
tion of  the  evidence  in  this  case,  we  think  it  sufficient  to  support 
these  findings  of  the  referee  as  findings  of  fact  There  seems  to 
be  no  controversy  in  the  evidence  tliat  Monihan  actually  assumed, 
and  subsequently  actually  f)aid,  the  obligations,  which  were  just 
debts  to  Cooling,  to  the  amount  specified  in  the  findings  of  the 
referee.  The  evidence  discloses  that,  at  the  time  Cooling  executed 
this  bill  of  sale  and  transferred  the  property  to  Monihan,  he  was 
entirely  insolvent,  and  that  he  owed  other  debts  to  other  individ- 
uals and  firms  aside  from  his  indebtedness  to  Monihan.  And  it 
is  insisted  on  the  part  of  the  appellant  that  his  transfer  of  these 
goods  to  Monihan  was  in  fraud  of  the  rights  of  other  creditors  and 
that  it  was  done  for  the  purpose  of  hindering  and  delaying  the 
other  creditors  of  Cooling  in  the  collection  of  their  just  debts. 
But  the  referee  finds  and,  we  think,  upon  sufficient  evidence,  that 
there  was  a  good  and  valid  consideration  for  the  transfer,  and  at 
the  time  of  the  transfer  of  these  goods  to  Monihan  they  were  not 
sufficient  to  pay  Cooling's  indebtedness  to  Monihan ;  and  that 
Monihan,  on  taking  possession  of  them,  insured  them  in  his  own 
name,  placed  in  the  store  other  goods,  increasmg  the  stock,  took 
out  a  lease  in  his  own  name  for  the  store  in  which  the  goods  were 
being  sold,  and  in  all  respects  conducted  the  business  as  his  own. 
On  the  other  hand,  it  is  insisted  that  Cooling  conducted  the  busi- 
ness in  the  same  manner  as  he  had  conducted  it  before,  and  that 
there  was  no  actual  and  continued  change  of  the  possession  of  the 
goods,  such  as  is  required  by  the  statute  of  frauds  to  pass  the  title 
as  against  the  creditors  of  Cooling.  Under  the  evidence  in  this- 
case  we  think  it  was  a  question  of  fact  for  the  referee  to  determine 
in  whose  possession  the  goods  actually  were,  and,  having  found 
that  they  were  in  the  possession  of  Monihan  from  the  time  of  the 
sale  to  him  until  the  levy  by  the  defendant,  that  finding,  as  a 
question  of  fact,  cannot  be  disturbed  on  this  appeal.  On  the 
whole  case,  we  think  the  evidence  fully  sustains  the  conclusions 
of  the  referee,  both  of  fact  and  law,  and  that  the  judgment  must 
be  affirmed.  Judgment  affirmed  with  costs. 
All  concur. 
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Nathaniel  Jarvis,  Jr.,  App'lt,  v.  Sarah  Lynch,  as  Executrix, 

etc.,  Resp't. 

{Supreme  Court,   Oeneral  Term,  First  Department^  Filed  December  18,  1896.) 

1.  Boundaries— Waters. 

a  description  made  by  commissioners  appointed  in  a  proeee<llng  to 
acquire  land  for  city  purposes,  whicli  gives  as  one  of  its  lK)undaries  the 
Harlem  river,  does  not  necessarily  include  premises  lying  between  high  and 
loW  water  mark. 

2.  EviPBNCE — Title. 

Recitals  cf  ownership  in  proceedings  by  commissioners  to  appropriate 
land  for  city  purposes,  or  to  assess  damages  on  property  for  the  expense 
of  opening  streets,  do  not  constitute  a  judicial  determination,  binding  upon 
all  parties  and  their  privies,  that  the  persons  named  ha^^  title  to  the  prop- 
erty assessed. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Anderson  Price,  for  pYS. ;   Charles  R  Miller^  for  deft 

Per  Curiam. — This  action,  which  is  one  of  ejectment  to  re- 
cover possession  of  premises  consisting  of  a  block  of  land  in  the 
city  of  New  York,  bound  by  155th  and  156th  streets,  Eighth 
avenue,  and  Exterior  street,  along  the  Harlem  river,  has  been 
twice  tried.  The  first  trial  resulted  in  a  dismissal  of  the  complaint, 
and  the  judgment  entered  thereon  was  aflirmed  upon  appeal  to 
this  court,  upon  the  ground  that  it  was  impossible  to  determine 
from  the  description  in  the  deeds  and  grants  through  which  plaint- 
iff claimed  titled  whether  they  affected  the  premises  in  controversy. 
The  evidence  satisfactorily  establishes  that  these  premises  formerly 
lay  between  high-water  and  low-water  mark  of  the  Harlem  river, 
and  the  defendant  insists,  upon  the  authority  of  Mayor,  etc,  v. 
Hart,  95  N.  Y.  448,  that  the  title  thereto  did  not  pass  to  the 
freeholders  and  inhabitants  of  Harlem  by  the  Nicnols  patent 
of  1666,  as  claimed  by  the  plaintiff,  but,  instead,  that  title  there- 
to became  vested  in  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York  by  the  Dongan  charter  of  1686;  and  it  may 
be  observed  in  passing  that  the  argument  in  that  case  strongly 
supports  the  defendant's  contention,  although  there  is  present  that 
opportunity  for  distinction  between  the  cases  which  was  pointed 
out  by  this  court  on  the  former  appeal.  Passing  to  the  question 
whether  the  deeds  put  in  evidence  by  the  plaintiff  located  the 
property  with  sufficient  accuracy  to  enable  a  court  or  jury  to  de- 
termine whether  it  is  described  by  the  words  of  the  complaint, 
we  observe  that  tlie  plaintiff  has  not  overcome  the  defects  in  the 
proof  which  were  pointed  out  by  this  court  on  the  former  appeal. 
Upnn  this  trial  he  claims  title  through  precisely  the  same  deeds 
or  grants,  and  none  otlier.  Assuming  that  the  title  to  the  prem- 
ises in  con trovei-sy  passed  by  the  Nichols  patent  of  1666  to  the 
freeholders  and  inhabitants  of  Harlem,  and  timt  such  property 
can  be  located  with  sufficient  accuracy  in  the  several  mesne 
conveyances  between  and  including  the  deed  from  the  freeholders 
and  inhabitants  of  Harlem  to  Barent  Waldron  and  the  deed  from 
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John  Myer  to  Abraham  Myer,  in  1743,  still  the-  plaintiflE  falls  far 
short  of  the  proof  requisite  to  maintain  his  action,  for  the  subse- 
quent conveyances  do  not  contain  such  a  description  of  the  prem- 
ises in  question  as  make  it  possible  to  locate  them  as  a  part  of  the 
property  described  in  tlie  grants.  The  plaintiflE  testified  that  he 
received  as  a  part  of  his  muniments  of  title  an  unrecorded  deed 
from  Abraham  Myer  to  Arent  Myer,  dated  March  21,  1746,  and 
an  eflfort  was  made  to  prove  it  as  a  lost  instrument,  and  to  show 
that  the  premises  described  therein  were  the  same  as  in  the  deed 
of  1743  from  John  Myer  to  Abraham  Myer.  We  have  examined 
the  folios  to  which  counsel  referred  as  proof  of  his  assertion  that 
the  lost  deed  was  admitted  in  evidence,  and  it  seems  to  us  not  to 
•sustain  his  position.  It  is  true  that  the  plaintiff  testified  that  he 
had  had  such  a  deed,  and  that  it  was  mislaid,  and,  upon  being 
shown  a  memorandum,  he  testified  that  it  was  copied  from  his 
memorandum  book,  which  contained  a  popy  of  the  deed.  The 
memorandum  being  handed  to  him  by  his  counsel  with  a  request 
that  he  read  it,  an  objection  was  interposed  by  the  counsel  for  the 
defendant,  and  the  court  said :  ^  "  You  have,  according  to  Mr. 
Jarvis*  testimony,  a  copy  of  the  original  deed  in  his  record  book, 
still  in  his  possession.  Why  not  bring  that  down?"  This  sug- 
gestion of  the  court  seems  to  have  been  acquiesced  in,  for  the 
plaintiff  at  once  proceeded  to  inquire  of  him  with  reference  to 
other  papers  whicn  were  subsequently  put  in  evidence,  and  we 
have  not  been  able  to  find  that  the  subject  was  again  referred  to. 
But,  if  it  can  be  assumed  that  the  testimony  elicted  from  the 
plaintiff  while  his  counsel  v^as  attempting  to  lay  a  foundation  for, 
the  introduction  of  secondary  evidence  constituted  sufficient  proof 
of  the  instrument  as  a  lost  deed,  and  established  that  it  contained 
■a  description  like  that  in  the  deed  from  John  to  Abraham  Myer, 
then  the  fact  is  that  from  the  date  of  such  deed — March,  1746 — 
-every  instrument,  whether  of  will  or  deed,  through  which  plaintiff 
•claims  title,  was  without  such  a  description  .  as  to  enable  a  court 
or  jury  to  say  that  the  premises  in  question  were  described  therein. 
As  each  of  such  instruments  was  referred  to  on  the  former  appeal, 
their  future  cjonsideration  is  not  needful. 

The  plaintiff  introduced  in  evidence  the  proceeding  for  the 
opening  of  Eighth  avenue,  which  was  confirmed  in  the  year  1816. 
The  commissionei*s'  report  states : 

"That  the  said  Baron  Bussinj^  is  also  seized  in  fee  of  and  in 
certain  lands  and  premises  easterly  of  and  adjoining  to  the  last 
above  described  piece  or  parcel  of  land,  which  said  last-mentioned 
adjoining  lands  and  premises  are  situated  in  the  Ninth  ward  of 
the  said  city  of  New  York,  and  are  bound  northwesterly  in  front 
by  the  last  above  described  piece  or  parcel  of  land,  northwesterly 
by  Harlem  river,  ^aforesaid,  southeasterly  by  the  center  line  be- 
tween the  said  Eighth  avenue  and  the  Seventh  avenue,  and  south- 
westerly by  lands  and  premises  now  or  lately  belonging  to  the 
above-named  Cadwallader  D.  Golden." 

In  considering  what  value,  if  any,  this  evidehce  has,  it  may  be 
observed  : 

1.   That,  in  the  absence  of  measurements,  it  is  difficult,  to  say 
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the  least,  to  determine  \thether  any  part  of  the  premises  in  contro- 
versy was  included  within  this  description.  At  some  period  of 
time  this  property  was  situated  between  high  and  low  water 
mark,  and  the  city  of  New  York,  prior  to  the  conveyance  under 
which  the  defendant  claims  title,  claimed  to  be  the  owner  of  all 
the  land  between  high  and  low  water  mark  on  the  Harlem  river, 
under  the  Dongan  charter.  So  a  description  made  by  the  com- 
missioners appointed  in  a  proceeding  to  acquire  land  for  city  pur- 
poses, which  gives  as  one  of  its  boundaries  the  Harlem  river,  can- 
not be  said  to  necessarily  include  premises  lying  between  high  and 
low  water  mark. 

While  the  effect  of  such  proceedings  is  to  vest  in  the  city  the 
title  to  lands  taken-  for  the  purpose  of  a  street,  it  has  no  other  ef- 
fect. The  commissioners  appointed  by  the  court  in  such  cases  en- 
deavor to  obtain  the  names  of  the  owners  of  the  property  taken; 
but,  if  this  cannot  be  accomplished,  the  city  may  nevertheless  ac- 
quire title  to  the  property  upon  compliance  with  the  provision  of 
the  statute  authorizing  the  making  of  an  award  for  damages  to 
unknown^  owners. 

The  other  feature  of  the  proceeding  relates  to  the  assessment 
upon  property  benefited  to  defray  the  expense  of  the  opening  of 
the  street  While  the  names  of  the  owners  of  the  property  are 
usually  given,  the  assessment,  nevertheless,  h  upon  the  property 
benefited,  not  upon  the  individual.  And  any  suggestion  that 
such  action  upon  the  part  of  the  commissioners  amounted  to  a  ju- 
dicial determination,  binding  upon  all  parties  and  privies,  that  the 
persons  named  have  title  to  the  property  assessed,  is  too  absurd 
for  serious  consideration.  In  this  trial,  as  on  the  former  one,  the 
plaintiff  introduced  evidence  of  alleged  acts  of » possession  on  the 
part  of  Aaron  Bussing,  for  the  purpose  of  proving  seisin  of 
plaintiflE's  grantors.  For  that  purpose,  as  was  said  on  the  former 
appeal,  the  evidence  was  cf  no  value,  in  the  absence  of  evidence 
of  title  in  Bussing.  It  is  also  claimed  that  the  evidence  of  pos- 
session introduced  on  the^  part  of  the  plaintiff  covered  such  a 
period  of  time  as  requires  a  grant  to  be  presumed.  We  do  not 
understand  that  it  can  be  given  that  effect  The  premises  were 
never  fenced  in  or  cultivated,  nor  were  they  ever  capable  of  culti- 
vation, prior  to  the  time  when  defendant  filled  {n  the  property  at 
great  labor  and  expense.  It  does  appear  from  the  testimony 
of  the  plaintiff  that  one  of  the  devisees  of  Aaron  Bussing,  during 
a  period  of  years,  occasionally  gave  permission  to  parties  to  cut 
grass  on  it  The  interviews  occurred,  according  to  the  plaintiflF, 
at  the  residence  of  the  devisee,  nearly  half  a  mile  from  the  prem- 
ises in  controversy,  and  when  he  gave  permission  for  the  cutting 
the  uncle  pointed  towards  the  river  and  in  the  direction  of  the 
meadow.  How  much,  if  any,  of  the  land  in  controversy  was  in- 
cluded in  such  '^pointing  out"  by  the  uncle,  it  is  not  easy  to 
determine.  It  seems  quite  clear  that  the  witness  had  a  very  in- 
definite recollection  on  the  subject,  for,  according  to  his  testi- 
mony, the  period  of  time  duriug  whi^h  he  knew  grass  to  be 
cut  extended  down  to  1869,  whereas  it  further  appeared  from 
his    testimony    that    upon    his    return    from    a    visit   to    South 
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America,  in  1856,  he  found  the  property  filled  in.  If  it 
satisfactorily  appeared  that  the  cutthig  of  grass  was  upon  the 
property  in  question,  it  would  not  be  of  sufficient  value  to  author- 
ize a  presumption  of  a  grant  Price  v.  Browfij  101  N.  Y.  369. 
We  do  not  think  the  proof  on  this  trial  requires  any  different 
disposition  of  the  case  than  was  made  on  the  former  appeal. 

The  exceptions  should  be  overruled,  and  judgment  ordered  for 
the  defendant,  with  costs. 


George  P.  Eowell  et  al,  Eesp'ts,  v,  Henry  Moeller,  App^lt 

{Supreme  Court,  General  Term,  First  Department,  Filed  December  18,  1896.) 

1.  Pleadings — Amendment. 

The  court  has  power  to  allow  an  amendment  to  a  complaint  which  seta 
up  a  different  cause  of  action,  though  the  causes  of  action  are  legally  dis- 
tinct, where  the  purpose  of  l)oth  is  the  same. 

2.  Same— Limitation. 

It  is  not  an  abuse  of  discretion  to  allow  an  amendment  setting  up  a 
cause  of  action  that  is  barred  by  the  statutes  of  limitations. 

Appeal  from  an  order  granting  plaintiffs  leave  to  amend  the 
complaint 

Tnomas  McAdam,  for  app'lts ;  Philip  Carpenter^  for  resp't 

O'Brien,  J. — The  action  was  brought  to  charge  the  defendant 
as  a  stockholder  of  a  corporation,  on  the  ground  that  no  certificate 
of  full  payment  of  the  stock  was  ever  filed,  and  that  such  stock 
was  not  full  paid.  While  the  original  complaint  contained  an 
allegation  that  no  certificate  that  the  stock  was  full  paid  had  been 
filed,  there  was  no  allegation  that  the  stock  was  not  full  paid  in 
property,  nor  did  it  contain  a  statement  of  how  much  stock,  if 
any,  the  defendant  owned.  The  order  appealed  from  granted 
leave  to  amend  the  complaiilt  in  these  particulars.  It  will  thus 
be  seen  that  the  question  presented  is  identical  with  the  one  con- 
sidered \n  Howell  v.  Janvrin,  69  Hun,  305;  53  St  Rep.  312,  where- 
in this  court  held  that  it  was  error  to  permit  such  an  amendment, 
saying: 

"  The  cause  of  action  sought  to  be  set  up  by  the  amended  com- 
plaint was  entirely  independent  of,  and  had  no  relation  to,  that 
which  had  been  alleged  in  the  original  complaint  In  the  origi- 
nal complaint  a  liability  of  a  stockholder  was  sought  to  be  en- 
forced because  of  the  failure  to  file  a  certificate  that  the  whole  of 
the  capital  stock  had  been  paid  in,  under  sections  10  and  11  of 
the  manufacturers*  act  (chapter  40  of  1848).  By  the  amended 
complaint*  a  liability  upon  the  part  of  the  stockholder  was  at- 
tempted to  be  set  up,  arising  from  the  provisions  of  section  14  of 
the  same  act,  in  reference  to  the  purchase  of  property  and  the 
issuing  of  stock  therefor.  Those  were  distinct  independent 
grounds  of  a  recovery,  the  only  common  feature  being  that  in 
each  the  defendant  was  sought  to  be  charged  as  a  stockholder." 

An  appeal  from  this  decision  was  dismissed  by  the  court  of 
appeals.     138  N.  Y.  656;  53  St  Rep.  931. 
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Unless  there  is  some  later  authority, 'this  should  be  controlling 
and  decisive  upon  this  appeal.  We  are  referred  for  such  an  au- 
thority to  the  case  of  Deyo  v.  Morss,  144  K  Y.  216 ;  63  St  Rep. 
80.  At  special  term  a  motion  was  therein  made  to  strike  out  the 
amended  complaint  on  the  ground  that  it  set  up  a  different  cause 
of  action,  which  motion  was  denied.  The  general  term  reversed 
the  special  term  order,  and  the  court  of  appeals  reversed  the  gen- 
eral term,  and,  after  adverting  to  the  fact  that  the  view  of  the 
general  term  was  that  the  court  had  no  power  to  authorize  an 
amendment  which  changes  the  cause  of  action,  say  : 

"Whether  an  amendment  of  a  pleading  shall  be  allowed  in 
such  a  case  is,  in  general,  a  matter  of  discretion  in  the  court  The 
general  term  has  a  right  to  review  the  exercise  of  such  discretion 
by  the  sjiecial  term,  and  its  order  made  in  the  exercise  of  this 
power  of  review  could  not  be  reviewed  hera  *  *  *  The  case 
tlierefore  depends  on  the  power  of  the  special,  term  to  authorize 
an  amendment  befoi*e  trial  of  a  complaint,  so  as  to  permit  a  sub- 
stitution of  a  diflferent  cause  of  action  from  that  originally  alleged. 
We  think  this  question  was,  in  principle,  determined  in  the  case 
of  Brovm  v.  Leigh,  49  N.  Y.  78.  *  *  *  The  power  of  the 
court  to  grant  or  deny  the  relief,  or  to  impose  such  terms  as  jus- 
tice may  seem  to  require,  is  an  adeouate  protection  against  an  op- 
pressive exercise  of  the  power.  To  deprive  the  court  of  this 
power  would  in  many  cases  result  in  injustice,  and  encourage  liti- 
gation. The  present  case  is  an  illustration.  The  causes  of  action 
were  legally  distinct,  but  the  purpose  of  both  complaints  was  to 
compel  the  application  of  the  decedent^s  property  to  the  payment 
of  his  debts.*' 

This  case  must  be  regarded  as  effecting  a  sweeping  change  in 
the  practice  relating  to  the  amendment  of  pleadings.  The  whole 
current  of  authority  at  general  and  special  terms  was  against  the 
power  of  the  court  to  allow  an  amendment  to  a  complaint  which 
set  up  a  different  cause  of  action.  '  Examples  of  such  decisions 
are  Deyo  v.  Morss,  74  Hun,  224 ;  56  St  Rep.  364 :  Yrooman  v. 
Jackson,  6  Hun,  826;  Craig  v.  Hyde,  24  How.  Prac.  313;  and  in 
this  category  we  must  place  the  case  of  BoweU  v.  Janvrin,  69 
Hun,  305;  53  St  Rep.  312.  It  is  true  that  in  the  latter  case 
neither  in  the  order  nor  in  the  opinion  of  the  general  term  is  the 
decision  expressly  placed  upon  the  want  of  authority  in  the  court 
to  allow  such  amendments,  but  it  is  quite  evident  from  a  reading 
of  the  opinion  that  such  was  the  view  of  the  court  The  fact 
that  it  was  not  placed  expressly  upon  the  ground  of  want  of 
power  may  account  for  the  dismissal  of  the  appeal  to  the  court  of 
api)eals. 

As  Deyo  v.  Morss,  supra,  is  authority,  therefore,  for  th*e  proposi- 
tion that  the  special  term  has  power  to  grant  leave  to  amend,  the 
question  now  presented  is  whether  such  power  was  properly  ex- 
ercised. It  is  insisted  thrit  the  amendment  should  have  been  re- 
fused because  the  cause  of  action  set  up  in  the  amended  com 
plaint  is  barred  by  tlie  statute  of  limitations,  and  therefore  tiie 
court  neither  has  the  power  to,  nor  should  it  in  the  exercise  of  it"^ 
discretion,  allow  the  amendment;  and  in  that  connection  we  are 
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referred  to  the  case  of  Quimby  v,  Claflin^  27  Hun,  611.  There 
the  general  term  said  : 

"  The  order  appealed  from  gave  leave  to  the  plaintiflE  to  amend 
his  complaint  by  adding,  as  a  third  cause  of  action,  a  further 
claim  against  the  defendant  of  thirty-four  thousand  dollars.  The 
claim  was  barred  by  the  statute  of  limitations  We  are  of  opin- 
ion that  the  order  was  unauthorized." 

It  will  be  noticed  in  that  case  that  an  additional  or  third  cause 
of  action  was  sought  to  be  pleaded,  and  the  attention  of  the  court 
was  directed  to  a  consideration  of  whether  that  should  be  allowed, 
and  we  think  it  was  very  properly  answered  in  the  negative. 

In  principle,  the  case  is  more  like  that  of  Siting  v.  Dayton^  67 
Hun,  425 ;  51  St.  Rep.  439.  There  a  judgment  for  the  plaintiff 
in  an  action  to  recover  payment  for  work  done  under  a  contract 
which  was.  by  its  terms,  to  be  completed  by  a  certain  date,  was 
reversed  and  a  new  trial  ordered,  on  the  ground  that  as  the  com- 
jilaint  alleged  performance,  and  did  not  aver  an  extension  of  time, 
and  as  it  was  found  on  the  trial  that  the  work  was  pot  completed 
by  the  date  agreed  upon,  the  plaintiff  could  aot,  without  an 
amendment  of  the  complaint,  recover  on  the  theory  that  strict 
performance  had  been  waived.  The  amendment  was  there  allowed 
upon  the  opinion,  from  which  we  quote: 

"  It  is  said  by  the  counsel  for  the  respondent  that  the  amend- 
ment should  not  be  allowed,  because  a  new  suit  on  the  cause  of 
action  would  be  barred  by  the  statute  of  limitations  Although 
some  laches  has  been  shown  on  the  part  of  the  plaintiff,  the  fact 
that  the  statute  of  limitation  has  run  against  a  new  action  is  a 
strong  reason, for  granting,  instead  of  refusing,  the  relief* 

See,  also,  Mghmie  v.  Taylor^  89  Hun,  866. 

The  special  term  therefore  having  the  power,  in  a  proper  case, 
to  allow  the  amendment,  the  question  being  one  calling  for  the 
exercise  of  its  discretion,  and  as,  upon  the  showing  here  made, 
we  cannot  say  that  such  discretion  was  improperly  exercised,  we 
think  the  oraer  should  be  affirmed,  with  $10  costs  and  disburse- 
•ments. 

FoLLETT,  J.,  concurs. 

Van  BjiUNT,  P.  J. — I  dissent  The  discretion  of  the  court  was 
not  properly  exercised  TheYe  was  no  excuse  offered,  and,  unless 
in  every  case  an  admendment  is  to  be  allowed  as  matter  of  course, 
this  motion  should  have  been  denied. 


Americus  R  Callahan,  Resp't,   v,   Moses  R  Crow,  App'lt 

(Supreme  Court,  General  Term,  First  Department,  Filed  December  18,  1895.) 

1.  Paktiks— Assignment. 

UpoD  Ibe  assignment  of  a  negotiable  promissory  note,  the  assignee 
becomes  the  real  party  in  interest  and  it  is  immaterial  how  much  he  paid 
for  the  note. 

3.  Principal  and  agent — Delivert. 

The  delivery  of  property  t  >  an  authorized  agent  is  delivery  to  the 
priocipal. 
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Appeal  from  a  juilginent  entered  on  a  verdict  directed  bj  the 
court  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  minutes. 

Franklin  Bein^  for  app'lt ;   C.  N,  Bovee^  Ji\^  for  resp*t 

Per  Curiam.— ;This  action  was  begun  April  4, 1894,  to  recover 
the  amount  due  on  a  promissory  note  of  wnich  the  following  is  a 
copy : 

«  3,750  DoUa  New  York,  June  2nd,  1892. 

"  One  year  after  date  I  promise  to  pay  to  the  order  of  Dennis 
Long,  Samuel  A.  Miller,  and  George  J.  Long,  thirty-seven  hun- 
dred and  fifty  dollai-s  and  interest  at  six  per  centum  per  annum, 
for  value  received,  I  having  deposited  with  this  obligation,  as  col- 
lateral security,  twenty  bonds  of  one  thousand  dollars  each,  of  the 
president  and  directors  of  the  Grand  Rapids  Hydraulic  Company, 
numbered,  respectively,  227,  228,  514  to  519,  both  inclusive;  531, 
632,  533,  555,  534,  535,  586,  594,  595, 881, 382,  384— bonds  num- 
bered 531  to  536,  both  inclusive,  having  January,  1890,  and  sub- 
sequent coupons  on  —  and  four  bonds,  of  one  thousand  dollars 
each,  of  the  New  York  City  District  Water  Supply  Company, 
with  authority  to  sell  the  same  without  notice,  either  at  public  or 
private  sale  or  otherwise,  at  the  option  of  the  holder  or  holders 
hereof,  on  the  nonperformance  of  tnis  promise,  he  or  they  giving 
me  credit  for  any  balance  of  such  sale  remaining  after  paying  all 
sums  due  f?om  me  to  the  said  holder  or  holders,  or  to  his  or  their 
order.  "  M.  R  Crow." 

This  note  was  giv6n  in  consideration  of  the  following  contract: 

**  Whereas  Dennis  Long  and  Company  are  the  owners  of  bonds 
of  the  president  and  directors  of  the  Grand  Rapids  Hydraulic 
Company,  amounting  in  face  value  to  twenty  thousand  dollars, 
and  numbered  respectively,  227,  228,  514  to  519,  both  inclusive, 
531  to  536,  both  inclusive,  594,  595,  381,  382  and  383  — 
bonds  numbered  531  to  536,  both  inclusive,  having  January, 
1890,  and  subsequent  coupons  on,  and  the  others  having  July, 
1889,  and  subsequent  coupons  on  ;  and  whereas  the  said  Dennis 
Long  &  Company  have  made  a  certain  request,  as  the  holder  of 
said  bonds,  to  the  American  Loan  &  Trust  Company,  of  Boston, 
trustee,  to  foreclose  the  mortgage  securing  the  said  bonds ;  and, 
wliereas,  Moses  R  Crow,  of  New  York,  is  desirous  of  acquiring 
tlie  title  to  said  bonds: 

''Now,  therefore,  in  consideration  of  the  premises,  and  of  one 
dollar  and  other  good  and  valuable  considerations  paid  by  the 
said  Crow  to  the  said  Dennis  Long  &  Co.,  jeceipt  of  which  is 
hereby  acknowledged,  the  said  Dennis  Long  &  Co.  do  assign  and 
transfer  to  the  said  Moses  R  Crow  all  their  right,  title,  and  inter- 
est in  and  to  the  said  bonds,  provided,  however,  that  the  said 
Crow  agrees  to  indemnify  and  hold  harmless  the  said  Dennis 
Long  &  Co.  from  all  liability  incurred  by  them  by  reason  of  join- 
ing in  said  request  to  foreclose. 

"In  witness  whereof,  the  said  Dennis  Long  &  Company  and 
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llie  said  Moses  R.  Crow  have  severally  set  their  hands  and  seals 
this  second  day  of  June,  A.  D.  1892,  to  this  instrument  and  to 
another  of  like  tenor. 

"M.  R  Crow.       .         *  [seal.] 

"Dennis  Long  &  Company,      [seal.] 

The  defendant  does  not  deny  the  execution  of  the  note,  nor  of 
the  contract  March  12,  1894,  two  of  the  payees  and  the  execu- 
tors of  the  third  payee  assigned  this  note  and  the  collateral  accom- 
panying the  same  by  an  instrument  in  writing  to  the  plaintiff. 
The  defendant,  in  his  answer,  set  up  six  defenses:  (1)  He  denied 
the  assignment;  (2J  that  the  plaintiff  was  not  the  real  party  in 
interest;  (3)  that  tlie  plaintiff  was  not  the  holder  of  the  note  for 
value,  but  took  the  same  after  maturity,  paying  no  consideration 
therefor;  (4)  that  the  note  had  been  paid;  (5)  that  the  considera- 
tion of  the  note  had  wholly  failed;  (6)  that  the  payees  had  not 
delivered  to  the  defendant  the  bonds  for  which  the  note  was  given. 

The  assignment  of  the  note  was  proved  beyond  question,  and 
the  plaintiff  was  the  real  party  in  interest,  and  it  was  quite  imma- 
terial how  much  he  paid  for  the  note.  If  it  were  given  to  him, 
his  right  of  action  thereon  was  as  perfect  as  though  he  had  paid 
the  full  amount  of  the  note,  with  interest,  to  the  payees.  The 
plaintiff  conceded  on  the  trial  that  he  took  the  note  after  it  fell 
due,  and  that  it  was  subject  to  all  the  defenses  that  might  have 
been  interposed  to  an  action  brought  thereon  by  the  payees.  There 
was  no  attempt  made  on  the  trial  to  show  that  the  note  had  been 
paid.     This  disposes  of  the  first  four  defensea 

The  fifth  and  sixth  defenses  are  substantially  the  same,  and  in 
support  of  them  the  defendant  testified  that  he  had  never  received 
the  bonds  described  in  the  contract  and  in  the  note.  It  was  un- 
doubtedly true  that  the  bonds  were  not  delivered  to  the  defendant 
personally,  but  it  was  proved  beyond  dispute  that  the  contract 
entered  into  was  negotiated  by  Stanton  D.  Loring,  of  Boston,  in 
behalf  of  the  defendant,  to  whom  the  bonds  were  sent,  and  they, 
with  the  defendant's  note,  were  returned  by  Loring  to  the  payees. 
The  delivery  to  Loring,  who  negotiated  the  contract  for  tlie  de- 
fendant, was  equivalent  .to  a  delivery  tol  him,  and  so  the  defense 
that  the  consideration  had  failed  was  not  established.  The  de- 
fendant was  not  in  a  position  to  show,  and  did  ftot  attempt  to 
show,  that  the  bonds  were  not  an  obligation  of  the  corporation 
which  issued  them,  for  he  was  the  president  of  that  corporation, 
and  signed  the  bonds.  It  may  be  that  the  defendant  made  a  bad  , 
bargain,  but  that  is  not  is  not  a  good  defense  to  the  action  on  the 
note. 

The  judgment  and  order  should  be  affirmed,  with  costs. 
St.  Rep.,  Vol.  LXX.        101 
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Charles  E.  Jackson  et  al,  Resp'ts,  v.  Builders'  Wood- Work- 
ing Company,  App'It. 

(Supreme  Court,  General  Term,  First  Department,  FUed  December  18, 1895.) 

1.  CJoNTRA-CTs — Construction. 

As  between  two  constructions  of  a  writing,  other  things  being  equal, 
that  one  should  be  adopted  which  is  most  unfavorable  to  the  party  who 
formulated  it. 

2.  Same. 

Where  the  writing  is  only  part  of  the  contract  and  parol  evidence  ad- 
missible to  establish  the  whole  contract,  the  written  portion  not  being  con- 
tradicted but  only  explained,  the  court  must  examine  such  evidence  as 
bear  upon  the  subject-matter,  the  relation  of  the  parlies,  and  their  acts 
and  declarations,  so  as  to  enable  tbe  court  to  put  itself  in  the  place  of  the 
contracting  parties,  and  to  determine  what  was  the  contract  between  them. 

8.  Evidjbncb--Written  contract. 

In  an  action  to  enforce.a  written  contract,  4t  is  error  to  permit  plainUif 
and  others  to  testify  to  a  conversatipn  which  took  place  between  them- 
selves at  the  time  the  contract  was  made  thoug^the  treasurer  of  defend- 
ant was  sitiing  at  a  desk,  in  a  position  where,  if^he  desired,  he  might  pos- 
sibly have  heard  the  conversations,  in  the  absence  of  a^y  proof  that  the 
defendant  took  part  in,  heard,  or  assented  to  them. 

Appeal  from  a  judgment  in  favor  of  plain tiflfe.  * 

Frank  K  Field,  for  app*lt;   Wallace  Macfarlane,  for  resp't 

O'Brien,  J. — The  defendant  was  indebted  to  one  Stone,  rep- 
resenting himself  and  the  firm  of  E.  B.  James  &  Co.,  in  the  sum 
of  $2,102.65.  With  knowledge  that  some  of  the  defendant's  notfis 
had  gone  to  protest,  and  in  anticipation  of  the  failure  of  defend- 
ant, Stone  and  Harris,  one  of  the  firm  of  E.  B.  James  &  Ca,  came 
on  from  Boston,  and,  together  with  the  plaintiflE  Jackson,  a  lum- 
ber dealer,  went,  on  November,  12,  1892,  to  the  defendant's  fac- 
tory in  Brooklyn,  where  they  remained  during  the  day,  endeavor- 
ing to  arrange  a  settlement  by  a  sale  to  Jackson  of  a  sufficient 
amount  of  moldings  to  cover  the  indebtedness  to  Stone  and  R  B. 
James  &  Co.  of  $1,102.65.  After  negotiations  had  lasted  through 
most  of  the  day,  an  agreement  was  reached  by  the  parties,  a  mem- 
orandum of  which,  in  writing,  was  drawn  by  Harris,  reading  as 
follows: 

^'Brooklyn,  K.  Y.,  Nov.  11th,  1892. 
"C.  E.  Jackson  &  Co.,  Paterson,  N.  J.,  to  Builders'  Wood-Work- 
ing Co.,  Dr. 
"Lot  of   moldings,  being  all  those  in  both   molding 
rooms  at  our  manufactory,  described  in  our  inven- 
tory  of  Oct   2,  1892,   as  of  to-day,  f.  o.  b.    cars 

Brooklyn $2,018  00" 

Upon  this  bill  the  defendant  wrote  the  following: 
"Messrs.  C.  E.  Jackson  &  Co. :     Please  pay  the  amoant  of  the 
above  to  F.  C.  Stone.  Builders'  Wood-Wkg.  Co., 

"Jas.  R  Perine,  Treas." 

And  the  plaintifiEs  thereupon  wrote  the  following  acceptance: 

"We  hereby  accept  the  above  order. 

*ll-12-92.  CffAa  E.  Jackson  k  Co.'* 
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Stone  then  surrendered  to  the  defendant  its  obliffaiions,  and  on 
or  about  the  14th  day  of  November,  1892,  and  before  delivery  of 
any  of  the  moldings,  plaintiffs  paid  to  Stone,  as  requested  by  de- 
fendant, the  sum  of  $2,018.  Thereafter,  and  between  November  15 
and  December  29,  1892,  the  defendant  shipped  and  the  plaintiff  re- 
ceived four  car  loads  of  moldings.  While  not  admitting  nor  disput- 
ing the  fact  that  all  the  goods  in  both  molding  rooms  were  includ- 
ed in  the  delivery,  the  plaintiffs,  after  measuring  the  moldings  de- 
livered, and  finding  that  they  amounted  to  less  than  two-thirds  of 
the  quantity  and  value  stated  in  the  inventory,  made  a  demand 
upon  the  defendant  to  supply  the  short  shipments  or  to  pay  back 
the  difference  between  the  full  inventory  price  paid  by  them  and 
the  inventory  price  of  the  quantity  delivered.  This  balance 
amounting  to  $829.11,  was  the  amount  sued  for,  and  for  which  a 
recovery  was  awarded  by  the  referee. 

It  will  thus  be  seen  that  the  plaintiffs  contend  that  the  mould- 
ings were  sold  according  to  the  inventory,  and  that  tlie  agreement 
was  that  they  should  receive  the  full  inventory  quantity;  while  the 
defendant  contended  that  the  sale  was  m  bulk  of  such  mouldings 
as  then  wefein  the  moulding  rooms,  without  reference  to  the  in- 
ventory, and  that  the  memorandum  drawn  by  Harris  expressed 
the  contract.  In  determining  which  contention  is  right,  resort 
must  be  had  to  the  written  memorandum,  and  if  clear  and  ex- 

S licit  in  terms,  then  under  well-settled  principles  of  law,  parol  evi- 
ence  would  not  be  admissible  to  vary  or  contradict  it  The  am- 
biguity in  the  written  memorandum,  if  any,  is  created  by  the  use 
of  the  words,  **  as  of  to-day,"  which,  the  defendant  claims,  means 
'*as  found  in  the  moulding  rooms  to-day,"  and  which  the  plaintiffs 
claim,  means  that  the  inventory  should  be  made  good  as  of  to-day. 
In  other  words,  the  plaintiffs  claim  that  that  the  phrase  "as  of  to- 
day," instead  of  meaning  the  mouldings  descilbed  in  the  inventory 
as  they  exist  to-day,  was  intended  to  be  a  warranty  that,  if  there 
was  not  as  much  now  as  described  in  the  inventory,  the  defendant 
would  make  the  difference  good.  As  between  these  contentions, 
and  irrespective  of  any  contemporaneous  parol  evidence  we 
should  be  inclined  to 'adopt  the  defendant's  version,  because  tak- 
ing the  form  of  the  memorandum,  if  it  was  intended  to  be  a  sale 
of  mouldings,  not  in  bulk,  but  according  to  an  inventory;  which 
so  far  as  it. was  taking  in  quantity  was  to  be  made  good,  then  the 
lans^uage  used  was  most  inapt  and  ill  chosen. 

This  view  is  strengthened  when  we  recall  the  rule,  applicable  to 
the  construction  of  a  writing,  which  requires  that  as  between  two 
constructions,  otlier  things  being  equal,  that  should  be  adopted 
mast  unfavorable  to  the  one  wiio  formulated  it,  or  as  it  is  ex- 
pressed, most  strongly  contra  proferentem,  i.  e.  against  the  author 
of  it.  f  Here  it  is  conceded  that  it  was  written  by  Harris,  who, 
with  Jackson  and  Stone,  made  up  the  party  that  was  endeav^oring 
to  obtain  from  the»defendant  some  benefit. 

•Assuming,  however,  as  the  referee  did,  that  the  writing  in  ques- 
tion was  only  part  of  the  contract,  and  that  parol  evidence  was 
admissible  to  establish  the  whole  contract,  the  written  portion  not 
being  contradicted,  but  only  explained,  then   we  must  examine 
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such  as  bear  upon  the  subject-matter  the  relation  of  the  parties, 
their  acts  and  declarations,  to  enable  the  court  to  put  itself  in  tbe 
place  of  the  contracting  parties,  and  to  determine  what  was  the 
meaning  of  the  language  used  and  what  was  the  contract  between 
them. 

The  testimony  shows  that  the  subject-matter  of  the  contract  was 
the  sale  of  a  lot  of  mouldings  to  Jackson  with  a  view  to  satisfy- 
ing the  claim  held  by  Stone,  which  the  latter  was  anxious  to  have 
adjusted,  anticipating  the  insolvency  of  the  defendant  The 
plaintiff  Jackson  went  with  Stone  and  Harris  to  the  factory  of  the 
defendant  in  Brooklyn  on  the  day  stated.  There  they  examined 
a  large  quantity  of  these  mouldings,  which  were  in  the  moulding 
rooms  in  the  factory,  and  were  sliown  defendant's  inventory  of  the 
mouldings.  It  appeared  that  this  inventory  had  been  made  about 
October  2d,  nearly  six  weeks  before  the  purchase  Jackson 
noticing  this,  asked  the  defendant's  treasurer,  Ferine,  about  the 
quantity  of  mouldings  that  was  still  in  the  rooms  as  compared 
with  the  inventory,  and  also  at  what  price  they  were  inventoried. 
Ferine  replied  that,  while  they  had  sold  some  mouldings  since  the 
inventory  was  made  the  additions  from  new  stock  manufactured 
by  the  defendant  would  in  his  opinion,  offset  the  sales,  and  that 
the  quantity  then  in  the  moulding  rooms  was  fully  equal  to  that 
stated  in  the  the  inventory,  and  his  foreman,  when  questioned  on 
the  subject,  at  Ferine s  instance,  made  the  same  statement  Then 
the  question  was  presented,  what  would  result  if  the  quantity  de- 
livered fell  short  or  was  in  excess  of  that  stated  in  the  inventory? 
Plaintiffs'  testimony  was  that  Ferine  agreed  that  if  it  fell  short  the 
shortage  was  to  be  made  good,  and  that  for  any  excess  the  plaint- 
iffs were  to  pay. 

This  statement  as  to  shortage  and  excess  was  flatly  contradicted 
by  Ferine,  who  testified  that  the  only  proposition  that  he  enter- 
tained, and  the  only  contract  that  he  made,  was  a  sale  in  bulk. 
That  there  was  a  discussion  about  what  was  to  result  in  the  event 
of  a  shortage  or  excess,  between  Jackson,  Stone,  and  Harris, 
while  engaged  in  examining  the  mouldings  in  the  rooms,  or  while 
in  the  outside  office,  is  evident.  But  it  is  by  no  means  so  clear 
that  any  of  tliis  conversation  was  in  the  presence  of  the  defend- 
ant's agents,  other  than  what  has  already  been  referred  to  a  stnte- 
ment  by  Ferine  tliat  since  the  making  of  the  inventory  some  mould- 
ings had  been  sold,  and  in  his  opinion,  the  new  mouldiui^s  manu- 
factured and  placed  in  the  rooms  would  replace  what  had  been 
sold  and  removed. 

If  we  construe  so  much  of  the  contract  as  is  written  in  the  light 
of  some  of  the  surrounding  circumstances  and  some  of  the  acts  of 
the  parties,  it  militates  nc^ainst  tlie  view  that  this  was  a  sale  ac- 
cording to  a  guaranteed  inventory.  Thus,  we  have  the  fiict  that 
the  insolvency  of  the  defendant  was  anticipated,  it  being  proble- 
matical, in  such  an  event,  if  the  sale  had  been  made  by  inventory 
and  a  shortage  resulted,  whether  the  defendant  would  have  been 
able  to  make  it  jiijood.  In  addition,  we  have  the  further  fact  that 
after  the  agreement,  whatever  it  was,  between  the  parties.  Stone 
immediately  surrendered   to  the  defendant  its   obligations,  and 
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thereafter,  and  before  the  delivery  of  any  of  the  mouldings,  the 
plaintiffs  paid  to  Stone  the  amount  of  the  agreed  price.  As  against 
the  force  and  weight  to  be  attached  to  these  circumstances,  sup- 
ported by  the  evidence  of  the  defendant's  treasurer  and  tlie  man 
in  charge  of  the  moulding  rooms,  we  have  the  positive  statements 
of  Stone,' Harris,  and  Jackson  that  the  contract  between  the  par- 
ties was  a  sale,  by  the  terms  of  which  the  plaintiffs  were  to  receive 
the  full  inventory  quantity.  Their  testunony  had  a*controlling 
influence  on  the  mind  of  the  referee,  and  if  incompetent  as  against 
the  defendant,  it  cannot  be  regarded  as  harmless.  i 

This  brings  us  to  a  consideration  of  the  objection,  made  by  the 
defendant,  which  we  regard  as  fatal  to  this  judgment  Under  ob- 
jection and  reception,  these  three  witnesses  were  allowed  to  testify 
as  to  their  understanding  of  the  words  "as  of  to-day."  It  is  not 
claimed  that  the  conversations  in  which  such  understanding  was 
reached  were  joined  in  by  the  defendant's  treasurer,  though  an  at- 
tempt was  made  tos^ow  that  the  latter  was  sitting  at  his  desk  in  an 
inside  office^  and  could  have  heard  the  conversation.  These  three 
witnesses  were  in  constant  communication  during  the  whole  day, 
examining  the  moldings,  discussing  between  themselves  the  kind 
of  memorandum  that  should  be  drawn,  and  there  was  no  duty  on 
the  part  of  the  defendant's  treasurer  to  obtrude  himself  into  or 
listen  to  such  conversations  when  not  addressed  to  him ;  and  it 
would  be  goinec  very  far  to  hold,  because  they  were  thus  engaged 
in  conversation  during  the  greater  portion  of  a  day,  that  the  de- 
fendant is  bound,  because  its  treasurer  was  sitting  at  a  desk,  in  a 
position  where,  if  he  desired,  he  might  possibly  have  heard  the 
conversations.  We  think  that  the  admission  of  evidence  of  such 
conversations,  in  the  absence  of  any  proof  that  the  defendant  took 
part  in,  heard,  or  assented  to  them,  was  error,  and  entitles  the  de- 
fendant to  a  new  trial. 

The  judgment,  therefore,  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event 

All  concur. 

Abraham  Lindo  et  at,  Resp't,  u  Matthew  T.  Murray,  as 
Executor,  etc!,  App'lt 

(Supreme  Court,  OenercU  Term,  First  Department,  Filed  December  18,  1895.) 

Powers — Sa.lb  of  land  by  executor. 

Ai;  absolute  aud  independent  power,  ^iven  to  the  executor  to  sell  all  or 
any  portion  of  the  real  estate  at  such  times,  in  such  manner,  aud  upon 
such  terms  as  he,  in  his  judgment,  should  consider  most  for  the  interest  of 
the  estate,  and  to  execute  proper  deeds  therefor,  is  valid  and  continues, 
though  the  trusts  created  by  the  will  are  declared  void. 

AlPPEAL  from  a  judgment  in  favor  of  defendant 
S,  Oreenbaum^  for  applt ;  J.  H,  Rogan^  foj  resp^t 

Van  Brunt,  P.  J. — This  action  was  brought  to  recover  the 
sum  of  $1,000,  the  amount  paid  by  them  upon  the  making  of  a 
certain  contract  for  the  purchase  of  real  estate,  and  the  counsel  fee 
and  disbursements  incurred  in  and  about  the  searching  of  the  title 
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involved  in  said  contract;  the  vendor's  title  to  the  premises  hav- 
ing been  objected  to  by  the  plaintiflEs  as  not  marketable.  Tlie 
vendor  claimed  to  liave  acquired  title  under  a  deed  executed  by 
the  executors  of  the  will  of  one  George  Youngs.  These  executors 
assumed  to  execute  the  deed  because  of  a  power  of  sale  contained 
in  the  will  of  said  Youngs.  Youngs  died  vested  with  the  title  in 
fee  of  the  premises  in  question  on  the  1st  of  January,  1880,  leav- 
ing a  will,  tvhich  was  duly  proved  before  the  surrogate  of  this 
county.  Shortly  after  his  death  an  action  was  commenced  in  the 
court  of  common  pleas  for  a  construction  of  the  will.  There  were 
minors  interested  in  the  estate,  the  proceedings  as  to  whom  seem 
to  have  been  regular.  A  judgment  was  entered  in  the  action  in 
the  court  of  common  pleas  holding  that  the  trusts  attempted  to  be 
created  by  the  will  were  void,  arrd  that  the  heirs  at  law  were  en- 
titled to  the  real  and  personal  estate  subject  to  the  power  of  sale, 
and  alsQ  holding  that  the  power  of  sale  contained  in  said  will  was 
valid.  The  conveyance  by  the  executors  was  executed  on  the 
24th  of  March,  1883,  and  on  the  8d  of  May,  1883,  such  executoi-s 
filed  their  final  accounting  of  proceedings  in  the  office  of  the  sur- 
rogate, by  which  it  appears  that  there  came  into  the  hands  of  the 
executors  from  the  personal  estate  of  the  deceased  over  $24,000, 
and  that  the  sum  realized  from  the  sale  of  his  real  estate,  includ- 
ing the  real  estate  in  question,  was  $45,000 ;  and  it  also  appeared 
that  the  total  expenditures  by  the  executoi-s,  which  necessarily 
included  the  payment  of  all  the  debts,  was  less  than  $21,000.  In 
the  court  below  it  was  held  that  the  court  of  common  pleas  had 
jurisdiction  of  the  subject-matter  of  the  action;  that  the  parties 
were  present  before  the  court,  and  it  determined  the  question  as 
to  the  existence  of  the  power  of  sale;  and  thai  this  aajudication 
was  binding  as  a  conclusive  adjudication  upon  all  parties  to  that 
action,  whether  adults  or  infants. 

In  the  disposition  of  the  appeal  from -the  judgment  we  do  not 
think  it  is  at  all  necessary  to  determine  the  question  as  to  whether 
the  courts  below  placed  its  decision  upon  the  proper  ground  or 
not  It  seems  to  be  apparent,  upon  an  examination  of  the  will, 
that  the  power  of  sale  is  in  no  way  connected  with  the  trusts 
created  which  were  declared  to  be  void.  It  is  an  absolute  power 
given  to  the  executc^rs  to  sell  all  or  any  portion  of  the  real  estate 
at  such  times,  and  in  such  mannef,  and  upon  such  terms  as  tiiey, 
in  their  judgment,  should  consiaer  most  for  the  interest  of  ihe 
estate;  and  to  execute  proper  deeds . tlierefor,  and  to  vest  all  liis 
title  thereto  in  the  purciiaser  thereof.  The  case  oi  Kinnier  v. 
Rogers,  42  N.  Y.  531,  holds  such  a  power  of  sale  to  be  vjdid.  The 
authorities  cited  upon  the  part  of  the-plaintiffs  hold  that  where  an 
executor  has  a  mere  naked  or  collateral  power,  with  no  beneticial 
interest  whatever  in  the  land  or  its  proceeds,  the  power  can  only 
be  exercised  in  the  nyinner  for  the  precise  purpose  *  declared  and 
intended  by  the  donor,  and  that,  where  that  purpose  cannot  be 
effectuated,  the  power  fails.  But  in  the  case  at  bar  there  is  no 
limitation  of  purpose  whatever.  The  executoi's  are  authorize  to 
sell  the  real  estate  ;it  such  time,  in  such  manner,  and  upon  such 
terms  as  they,  in  their  judgment,  shall  consider  for  the  interest  of 
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the  estate,  and  to  execute  proper  deeds  therefor.  Even  for  the 
purposes  of  distribution  the  executors  would  have  the  right  to  ex- 
ercise this  power  in  order  to  prevent  the  expenses  of  partition. 
The  case  of  Sujeetiey  v.  Wajren,  127  N".  Y.  426 ;  40  St  Rep.  304, 
cited  by  tlie  appellants,  is  an  example  of  those  cases  in  which, 
where  an  executor  was  authorized  to  sell  for  some  specific  pur- 
pose, which  purpose  failed  or  was  accomplished,  the  power  of  sale 
cannot  be  exercised.  So  here,  if  the  trusts  were  void,  and  the 
power  of  sale  was  connected  with  the  execution  of  the  trust,  the 
trust  failing,  the  power  of  sale  would  also  fail.  But  we  see  no 
connection  between  the  power  of  sale  and  trust,  although  in  the 
execution  of  the  trust  it  might  have  been  very  convenient  to  have 
exercised  the  power  of  sala  The  case  is  presented  of  a  naked 
power  which  the  testator  has  given  to  his  executors  to  be  exer- 
cised for  the  best  interests  of  his  estate  in  the  winding  up  of  its 
affairs. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


William  F.  Cochran,  Resp*t  v.  Lorenz  Reich,  Applt 

{Supreme  Court,  General  Term,  First  Department,  Filed  December  18,  1896,) 

1.  PLBAPmGB— GSNERAIi  DBNIAIi. 

Where  nonpayment  of  rent  is  alleged  in  the  complaint  as  a  material  and 
necessary  part  of  the  cause  of  action,  a  general  denial  of  the  allegations  of 
the  complaint  puts  in  issue  the  fact  of  nonpayment. 

2.  Samb— Burden  of  proof. 

Upon  an  issue  thus  raised,  the  hurden  is  on  the  plaintiff  to  prove  the 
facts  necessary  and  material  to  his  cause  of  action. 

8.  ApPBAL— JUDOHBKT. 

.  Where,  in  an  action  at  law  to  recover  money  only,  the  complaint  sets 
up  two  causes  of  action,  and  a  judgment  for  a  gross  sum  is  rendered  in 
favor  of  the  defendant,  the  general  term  has  no  authority  to  affirm  the 
Judgment  as  to  one,  and  reverse  it  and  grant  a  new  trial  as  to  the  other 
cause  of  action. 

Appeal  from  a  judgment  on  a  verdict  directed  by  the  court  in 
favor  of  plaintiff,  and  from  an  order  denying  a  motiorrfor  a  new 
trial. 

Dehs  McCurdt/f  for  appit;  Treadwell  Cleveland^  for  resp't 

0*Brien,  J.  —  The  questions  presented  upon  this  appeal  relate 
to  pleadings  and  proof.  The  first  cause  of  action  is  for  breach  of 
a  covenant  to  pay  rent  reserved  in  a  lease.  The  breach  alleged  is 
the  refusal  to  pay  rent  after  demand  made  therefor ;  that  tlie  said 
several  sums  (of  rent),  and  each  of  tHem,  now  remain  wholly  due 
and  unpaid,  although  payment  thereof  has  been  duly  demanded. 
The  answer  contains  a  general  denial  No  evidence  was  offered 
by  plaintiff  showing  or  tending  to  show  that  the  rent  alleged  to 
be  "wholly  due  and  unpaid''  was  unpaid  in  whole  or  in  part  In 
the  absence  of  such  proof,  and  against  the  contention  of  the  de- 
fendant that  the  bunlen  of  showing  nonpayment  was  upon  the 
plaintiff,  the  court  directed  a  verdict  in  plaintiff's  favor. 
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Upon  this  cause  of  actioa  the  precise  question  presented  on  this- 
appeal  is  as  to  whether,  in  a  case  where  nonpayment  of  rent  is 
alleged  in  the  complaint  as  a  material  necessary  part  of  the  plaint- 
iff's cause  of  action,  a  general  denial  of  the  alle^tions  of  the 
complaint  puts  in  issue  the  fact  of ,  nonpayment  it  is  conceded 
that  jt  was  necessary  in  the  complaint  to  allege  nonpayment, 
because  such  constituted  a  breach  of  the  lease  or  contract  sued 
upon. 

As  said  in  Lent  v.  K  Y.  <t  Mass.  Railroad  Co,,  130  N.  Y.  510 ; 
42  St  Rep.  592  : 

**It  does  not  admit  of  controversy  that,  upon  an  ordinary  con- 
tract for  the  payment  of  money,  nonpayment  is  a  fact  which  con- 
stitutes a  breach  of  the  contract,  and  is  the  essence  of  a  cause  of 
Miction;  and  being  such,  within  the  rule  of  the  Code,  it  should  be 
alleged  in  the  complaint  It  is  said,  however,  that  payment  is 
always  an  affirmatiye  defense,  which  must  be  pleaded  to.  be  avail- 
able, and  hence  nonpayment  need  not  be  alleged,  as.  it  is  not  a 
fact  put  in  issue  by  a  general  denial" 

In  that  case  a  demurrer  was  interposed  to  the  complaint,  which 
omitted  to  allege  nonpayment  in  an  action  upon  an  indebted- 
ness; and  it  was  therein  directly  held  that  such  an  allegation  was 
essential,  and  that,  for  failure  to  allege  it,  the  complaint  was 
demurrable.  In  disposing  of  this  question,  however,  we  find 
some  remarks  obiter  which  would  seem  to  support  the  course  pur- 
sued by  the  plaintiff  upon  the  trial,  of  not  offering  any  proof 
upon  the  question  of  nonpayment  Tims  (page  513,  130  N.  Y; 
and  42  St  Rep.  592),  it  is  stated  :     '    • 

**  It  cannot  be  said  that  where  the  breach  consists  in  nonpay- 
ment of  an  agreed  sum,  that  it  is  not  an  issuable  fact,  because 
payment  cannot  be  proven  under  a  general  denial.  The  most 
that  can  be  said  is  that  that  form  of  denial  does  not  put  that  fact 
in  issue,  and  to  that  extent  the  rule  that  payment  must  be  pleaded 
must  be  deemed  to  modify  the  rule  of  pleading  under  the  Code  in 
reference  to  a  general  denial." 

The  second  sentence  of  this  quotation  is  open  to  construction 
that,  although  it  is  necessary  to  plead  the  fact  of  nonpayment  in 
actions  of  this  character,  such  fact  is  not  put  in  issue  by  a  general 
denial,  and,  therefore,  that  it  requires  no  proof,  because  it  is  to  be 
taken  as  admitted.  The  learned  judpre  writing  the  opinion  in  that 
case  quotes  with  approval  from  McKyring  v.  Bidl^  16  N.  Y.  297. 
There  the  complaint  alleged  that  the  plaintiff  did  labor  and  ser- 
vice for  and  at  tlie  request  of  the  defendatit,  which  was  worth 
$650,  and  concluded  with  an  averment  that  there  was  due  the 
plaintiff  on  account  of  such  service,  over  and  above  all  payments 
and  set-offs,  $134,  and  demanded  judgment  for  that  sum  with 
interest  The  answer  consisted  only  of  a  general  denial  of  all  the 
allegations  of  the  complaint  Held,  that  evidence  of  payment  as 
a  defense  to  the  action,  or  a  partial  payment  in  mitigation,  was 
inadmissible  on  the  trial,  because  neither  was  pleaded.  That  is  a 
most  instructive  case,  because  we  therein  find  a  very  learned 
review  of  the  history  of  the  rule  of  common  law  under  the  old 
forms   of   pleading.     The  precise   question,   however,  there^  pre- 
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sented,  was  as  to  what  could  be  proven  by  the  defendant  under  a 
general  denial,  and  Selden,  J.,  in  closing  the  opinion  of  the  court,  ^ 
says: 

"  My  conclusion,  therefore,  is  that  section  149  (old  Code)  should 
be  so  construed  as  to  require  the  defendants  iri  all  cases  to  plead 
any  new  matter  constituting  an  entire  or  partial  defense,  and  to 
prohibit  them  from  giving  such  new  matter  in  evidence  upon  the 
assessment  of  damages  when  not  set  up  in  the  answer." 

Although  in  both  of  the  cases  above  cited  expressions  may  be 
found  in  the  opinions  favoring  the  position  taken  by  the  plaintiflf 
upon  the  trial,  neither  of  them  was  called  upon  to  decide,  nor  do 
they  decide,  the  precise  question  here  presented,  which  is,  was  the 
plaintiflf,  as  part  of  his  nrst  cause  of  action,  obliged  to  prove  his 
necessary  allegation  of  nonpayment?  If  it  was  material  to  allege 
the  breach,  such  deing  denied,  it  would  logically  seem  necessary 
to  prove  it,  if  we  are  to  be  goverv^ned  by  the  fundamental  rule 
that  the  judgment  in  every  case  shall  be  secumdum  allegata  et  pro- 
bata. 

It  is  insisted,  however,  that  whatever  the  general  or  logical 
force  of  pleadings,  and  though  the  result  which  has  been  reached 
in  this  case  may  be  deemed  an  anomaly  under  the  Code  pleadings, 
the  rule  has  been  settled  in  the  court  of  appeals  by  the  case  of 
Lent  V.  Railroad  Co.,  supra.  Although  this  case,  as  we  have  seen 
from  the  quotation  made,  does  bring  some  comfort  to  the  re- 
spo'ndent,  it  is  not  entirely  barren  of  argument  to  support  the  ap- 
pellant's position.  Thus,  in  the  next  paragraph  of  the  opinion 
following  the  one  already  quoted,  it  is  said: 

'*But  no  reason  is  apparent  how  it  can  justify  the  omission  from 
the  complaint  of  a  fact  material  to  the  plaintiff's  cause  of  action^ 
and  essential  to  be  proved  to  entitled  the  plaintiff  to  a  judgment. 
Such  facts,  under  the  Code,  must  be  pleaded.  No  presumption 
can  be  indulged  in  that  a  defendant  has  failed  in  his  duty  or 
omitted  to  perform  his  contract  obligation." 

As  neither  of  these  cases,  therefore,  is  a  decisive  authority  on 
the  question  involved,  we  must  look  further. 

In  Quin  v.  Lloyd,  41  N.  Y.  849,  the  complaint  alleged  an 
amount  of  indebtedness  for  services  performed,  without  stating 
the  value  of  such  services  or  their  extent,  but  claimed  that  the 
indebtedness  was  **for  the  balance  remaining  due  after  sundry 
payments  made  by  the  defendant";  and  the  answer  was  merely  a , 
denial  of  the  allegations  of  the  complaint.  Held,  that,  on  the 
trial,  the  defendant  was,  under  these  pleadings,  entitled  to  prove 
the  payment  to  the  plaintiff  on  account  of  the  services  alleged. 
We  therein  find  that  the  ease  oi  McKyring  v.  Bull,  siipra^  upon 
which  that  of  Lent  v.  Railroad  Go.  was  based,  was  commented 
upon  and  distinguished. 

The  case  of  Locklin  v.  Moore,  57  N.  Y.  360,  might  at  first  blush 
be  regarded  as  an  authority  in  respondent's  favor.  That  was  an 
action  brought  to  recover  tne  purchase  price  of  goods  sold.  The 
answer,  among  other  things,  set  up  that  it  was  expressly  agreed 
that  thev  should  be  paid  for  at  defendant  j  store;  that  he  had 
St.Rkp.,  Vol.  LXX.        102 


Digitized  by 


Google 


810  New  York  State  Reporter,  Vol.  70.       [Sup.Ct 

^always  been  ready  and  willing  to  pay  for  them  at  his  store;  but 
that  [)laintifiE  had  never  demanded  payment  thereof.  That  such 
was  the  agreement  the  referee  found  as  a  fact,  but,  as  a  conclusion 
of  law,  he  found  that  a  demand  at  defendant's  store  by  plaintiff 
before  the  commencement  of  the  action  was  unnecessary,  and  that 
the  commencement  of  the  suit  was  a  sufficient  demand.  In  sup- 
porting this  ruling  of  the  referee,  the  court  said: 

"It  is  the  settled  law  of  this  state,  announced  in  many  decisions, 
that  when  a  specific  sum  of -money  is  made  payable  by  the  agree- 
ment of  the  parties  on  demand,  or  at  a  specified  tirne,  at  a  partic- 
ular place,  as  against  the  original  debtor,  no  demand  at  the  time 
or  place  prior  to  the  commencement  of  the  suit  is  necessary. 
Commencement  of  a  suit  is  itself  a  sufficient  demand.  *  *  *- 
The  only  benefit  the  defendent  could  get  from  the  specification  of 
payment  at  a  particular  place  is  that  if  he  was  ready  there  to  pay, 
and  kept  ready,  he  could  set  that  fact  up  in  his  answer,  and  then 
pay  the  money  into  court,  and  allege  such  payment  in  his  answer, 
and  thus  shield  himself  from  all  liability  for  interest  and  costs. ^* 

Contrasting  the  case  last  cited  with  that  of  Lent  v.  Railroad  Oo.^ 
supra^  it  will  be  found  that  the  Lent  Case  is  authority  for  the 
proposition  that  in  an  action  upon  an  alleged  indebtedness,  an  al- 
legation in  the  complaint  of  nonpayment  is  essential;  while  the 
Locklin  Case  is  authority  for  the  proposition  that  "when  a  specific 
sum  of  money  is  made  payable  by  the  agreement  of  the  parties 
upon  demand,  at  a  specified  time,  at  a  particular  place,  as  against 
the  original  debtor,  no  demand  at  the  tijne  or  place  prior  to  the 
commencement  of  the  suit  is  necessary;  commencement  of  the  suit 
is  itself  a  sufficient  demand.'* ,,  This  latter  case  we  do  not  regard 
as  controlling,  because  we  think  there  is  a  plain  distinction  be- 
tween an  allegation  of  demand  and  one  of  nonpayment.  Thus, 
though  it  may  not  be  necessary,  as  held  in  the  Loddin  Case,  to  al- 
lege a  demand,  it  has  been  held  in  the  Lent  Case  necessary  to 
allege  nonpayment  These  two — demand  and  nonpayment — seem 
to  us  separable;  and,  while  Locklin  v.  Moore  is  controlling  in  a  like 
case  upon  the  question  of  demand,  it  still  follows  logically  that, 
where  nonpayment  is  an  essential  allegation  of  plaintiffs  cause  of 
action,  it  should  be  prove<l. 

In  Knapp  v.  Roche,  94  N.  Y.  329,  it  was  held  that,  where  a 
complaint  contains  an  allegation  of  nonpayment  as  a  necessary 
and  material  fact  to  constitute  the  cause  of  action,  proof  of  pay- 
ment is  admissible  under  a  general  denial  in  the  answer;  and  the 
rule  is  thus  stated  in  the  opinion: 

"While  it  is  generally  true  that  a  defense  of  payment  is  inad- 
missible under  a  general  denial,  this  is  not  so  when  the  fact  of 
nonpayment  is  alleged  in  the  complaint  as  a  necessary  and  ma- 
terial fact  to  constitute  a  cause  of  action  (citing  cases).  It  is 
always  competent  to  prove  under  a  general  denial  any  fact  tend- 
ing to  controvert  the  material  affirmative  allegations  of  a  com- 
plaint" 

These  cases  do  not  meet  the  precise  question  under  discussion, 
being  authorities  only  upon  the  point  as  to  what  defenses  must 
be  pleaded  to  be  available;  and  the  rule  deducible  from  them  is 

Uigitized  by  Google  .  ^ 

Ik'. 


Sup.Ct]  CocHKAN  V.  Reich.  811 

correctly  stated  in  Bailies*  Code  Pleading  and  Forms  (page  235) 
as  follows: 

**A  defense  which  confesses  and  avoids  a  cause  of  action  cannot 
be  given  in  evidence  under  an  answer  containing  simply  a  general 
denial  of  the  allegations  of  the  complaint  Such  defenses  must  be 
pleaded  to  authorize  evidence  tliereof  to  be  given  on  the  trial  * 
*  *  The  cases  are  uniform  that,  under  a  general  denial,  the  de- 
fendant cannot  prove  a  defense  founded  upon  new  matter.  A  de- 
fendant who  relies  upon  payment  as  a  defense  must  plead  it,  even 
though  the  complaint  alleges  nonpayment,  unless  such  allegation 
is  necessary  and  matejial  to  the  statement  of  a  cause  of  action." 

And  in  Bliss  on  Code  Pleading  (page  631),  referring  to  the  plea 
of  pavraent,  it  is  said  : 

**The  plea  of  payment  is  new  matter.  The  claim  is  plausible 
that  insamuch  as  no  cause  of  action  can  arise  upon  a  contract  with- 
out its  breach,  inasmuch  as  the  breach — as  nonpayment — must  be 
alleged,  it  becomes  part  orthe  plaintiff's  case,  and  is  involved  in  a 
general  denial  But  whether,  in  an  agreement,  as  to  pay  money,  , 
It  is  incumbent  upon  the  defendant  to  plead  the  fact  of  payment 
as  new  matter,  should,  upon  principle,  depend  upon  the  neces- 
sity of  showing  the  fact  of  nonpayment  as  a  part  of  the  plaint- 
iff^ casa  If  he  is  bound  to  prove,  in  the  first  instance,  that 
the  promissory  note  has  not  been  satisfied,  or  that  the  price 
(or  or  value  bf  the  work  and  labor  or  the  property  sold  has 
not  been  paid,  then  the  default  should  be  so  affirmatively 
stated  that  the  issue  may  be  taken  upon  it,  and  the  fact  of 
payment  does  not  become  new  matter.  If,  on  the  other  hand. 
It  is  sufficient  for  him,  in  making  his  prima  facie  case,  to 
establish  the  agreement,  or  the  work  or  sale,  with  the  price  or  its 
value,  and  if  the  obligation  thereby  created  has  been  discharged, 
— ^as  by  payment, — it  becomes  the  duty  of  the  defendant  to  prove 
that  fact;  then  such  fact  is  new  matter,  to  be  specially  pleaded." 

The  general  rule  of  pleading  under  the  Code  is  that  a  defendant, 
by  a  general'denial,  puts  in  issue  every  fact  which  it  is  necessary 
and  material  for  the  plaintiff  to  allege  to  constitute  his  cause  of^ 
action.  Here  it  is  conceded  that  nonpayment  of  the  rent  was  a' 
necessary  and  material  fact  to  be  alleged  in  the  complaint  to  con- 
stitute plaintiff's  cause  of  action,  and  it  should  logically  follow 
that  a  general  denial  of  such  allegation  puts  in  issue  the  fact  of 
nonpayment  Up.on  an  issue  thus  raised,  the  burden  is  on  the 
plaintiff  to  prove  the  facts  necessary  and  material  to  his  cause  of 
action. 

To  summarize,  then,  the  logical  rule  of  pleading  should  require, 
where  a  general  denial  is  interposed,  proof  by  the  plaintiff  of  every 
allegation  essential  to  his  cause  of  action.  Therefore,  where  it  is 
necessary  to  allege  demand  and  nonpayment,  proof  must  be  given 
of  such  allegations.  In  actions,  however,  where  allegations  such 
as  demand  and  nonpayment  are  not  essential  to  the  plaintiff's 
cause  of  action,  then  payment  is  an  affirmative  defense,  and,  to  be 
proved,  must  be  s[)ecially  pleaded,  a  general  denial  not  being 
sufficient  to  admit  of  such  proof.  The  distinction  between  the 
two  lies  in  the  fact  that,  in  the  former,  plaintiff  has  to  allege  and 
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f)rove  monpaymeat  as  part  of  his  cause  of  action,  while,  in  the 
atter,  the  defendant  confesses  the  cause  of  action,  but  seeks  to 
avoid  it  by  pleading  and  proving  payment,  which  is  new  matter. 
In  the  case  at  bar  the  plaintiff  concluded  that  no  proof  of  non- 
payment was  needed,  and  none  was  offered ;  and,  in  this  condition 
of  the  record,  the  court  directed  the  verdict  against  the  defendant 
As  we  have  endeavored  to  point  out,  this  seems  illogical,  and 
contrary  to  the  rule  that  the  judgment  must  be  secundum  allegala 
et  probata;  and  for  this  error,  as  to  this  cause  of  action,  there  must 
be  a  new  trial. 

The  second  cause  of  action  is  for  the  value  of  the  use  and  oc- 
cupation of  the  premises.  It  is  insisted  by  the  appellant  that 
there  is  no  evidence  in  the  case  that  the  reasonable  value  of  the 
use  and  occupation  was  the  amount  claimed,  or  that  such  amount 
^*now  remains  wholly  due  and  unpaid."  We  do  not  deem  it 
necessary  to  decide  whether  this  contention  is  sound,  or,  in  view 
of  the  conclusion  which  we  have  reached  upon  the  first  point, 
there  must  be  a  new  trial  as  to  both  causes  of  action.  QoodseU  v. 
W.  R  Telegraph  Co.,  109  N.  Y.  147  ;  16  St  Rep.  73.  That  case 
decides  tliat  where,  in  an  action  at  law  to  recover  money  only, 
the  complaint  sets  up  two  causes  of  action,  and  a  judgment  for  a 
gross  sum  has  been  rendered  in  favor  of  the  plaintiff,  the  general 
term  has  no  authority  to  affirm  the  judgment  as  one  cause  of 
action,  and  reverse  it  and  grant  a  new  trial  as  to  the  other.  See, 
also,  Pollett  V.  Long,  56  K  Y.  201 ;  Story  v. .  Railroad  Co.,  6  N. 
Y.  85. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event 

All  concur. 

OoNRAD  Geibel,  App'lt,  V.  James  W.  .Elwbll,  Resp^t 

[Supreme  Court,  General  Term,  First  Department,  FiM  December  18,  1896.) 

Limitation— Infancy. 

Commencement  of  an  action  by  the  guardian  of  an  infant  does  not  set 
the  statutes  of  limitations  running"  against  the  infant. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

This  action  was  brought  to  recover  for  personal  injury  sustained 
by  the  plaintiflE  and  resulting  from,  the  negligence  of  the  defend- 
ant The  injury  complained  of  occurred  on  the  11th  day  of 
April,  1884,  at  which  time  the  plaintiff  was  between  eleven  and 
twelve  year  of  age.  It  appears  from  the  record  that  in  March, 
1886,  his  grandfatlier,  Philip  Bender,  was  appointed  guni-dian  for 
him,  for  the  purpose  of  bringing  an  action  against  the  defendant 
to  recover  damages  for  the  injury  in  question,  and  on  the  6th  of 
May,  1886,  the  plaintiff  commenced  that  acttion  by  his  grandfather 
as  guardian.  The  defendant  answered  in  the  cause,  and  on  March 
5,  1888,  the  case  came  on  for  trial,  and  at  the  close  of  the  evidence 
a  juror  was  withdrawn,  to  admit  of  a  motion  for  an  amendment 
of  the  complaint     In  August,  ISyO,  a  motion  for  leave  to  amend 
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was  made,  and  on  September  3,  1890,  was  denied.  In  January, 
1891,  the  guardian  ad  litem  died.  No  other  guardian  was  ap- 
pointed in  that  action.  On  January  27,  1892,  an  order  was  en- 
tered by  consent  discontinuing  the  action.  On  October  3,  1892, 
plaintiffs  uncle,,  Philip  Bender,  Jr.,  was  appointed  guardian  ad 
litem  for  the  purpose  of  bringing  this  present  suit,  and  this  suit 
was  commenced  by  the  plaintiff  on  the  3d  of  December,  1892. 
Christopher  Finey  for  pl'ff  ;"-SL  D,  Benedict^  for  deft 

Parker,  J. — The  dismissal  of  the  complaint  at  circuit  went 
upon  the  ground  that  the  commenciement  of  the  first  action 
in  May,  1886,  operated  to  remove  the  disability  of  the  infant 
provided  for  by  section  396  of  the  Code,  the  effect  being  that  the 
three-years  statute  of  limitations  began  to  run.  If  such  was  its 
effect,  it  necessarily  follows  that  the  plaintiff's  cause  of  action  was 
barred  before  this  action  was  brought  in  December,  1892.  The 
statute  which  controls  this  question  is  as  follows  (Code): 
.  Section  380 :  "  The  following  actions  must  be  commenced  with- 
in the  following  periods  after  the  cause  of  action  has  accrued.^' 

Section  383 :  "Within  three  years ;  *  *  *  (5)  An  action 
tc  recover  damages  for  a  personal  injury  resulting  from  negli- 
gence." 

Section  896:  "If  the  person  entitled  to  maintain  an  action 
specified  in  this  title  *  *  *  is,  at  the  time  when  the  cause  of 
action  accrued  either  (1)  within  the  age  of  twenty-one  years,  or 
(2)  insane,  or  (3)  imprisoned  on  a  criminal  charge,  or  upon  inipri- 
sonment  for  the  conviction  of  a  criminal  offense  for  a  term  less 
than  life,  the  time  of  such  disability  is  not  a  part  of  the  time 
limited  in  this  title  for  commencii^  an  action,  except  that  the  time 
so  limited  cannot  be  extended  more  than  five  yeara  by  any  such 
disability,  except  infancy,  or  in  any  case,  more  than  one  year  after 
the  disability  ceases." 

The  defendant  urges,  in  support  of  the  dismissal,  that,  within 
the  meaning  of  the  statute,  the  plaintiff's  disability  to  sue  ceased 
when  his  guardian  commenced  an  action  to  recover  the  damages 
sustained  by  the^nfant  in  May,  1886;  that  it  is  not  conceivable 
that  a  suit  properly  brought  by  plaintiff  should  coexist  with  a 
disability  of  the  plaintiff  to  bring  such  suit;  and  that,  under  the 
statute,  it  is  not  the  time  of  the  infancy  that  is  not  to  be  counted, 
but  the  time  o|  disability,  which  ceases  when  suit  is  brought.  ,The 
statute  is  not  well  expressed,  and  because  that  is  so,  tliere  has 
been  afforded  an  opportunity  for  debate,  of  which  counsel  have 
fully  availed  themselves.  The  use  of  the  word  "disability"  fur- 
nishes the  basis  for  the  defendant's  contention.  It  is  said  that  the 
connection  in  which  it  is  employed  indicates  that  it  was  the  legis- 
lative intent  to  save  the  bar  of  the  statute,  as  against  a  minor, 
until  he  should  reach  his  majority,  and  such  a  reasonable  time 
thereafter  as  should  afford  him  opportunity  to  take  action  looking 
to  indemnity  for  his  injuries,  unless,  before  coming  of  age,  he 
should  prosecute  by  guardian.  But  it  does  not  seem  to  us  that 
the  statute  can  be  so  read.  It  undertakes  to  provide  that,  as 
against  persons  while  in  certain  situations,  the  statute  of  limita- 
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tiuns  sliall  not  run.  It  describes  the  situations  in  which  persons 
must  be  to  stop  the  running  of  the  statute  as  (1^  within  the  age  of 
twenty -one  years,  or  (2)  insane,  or  (3)  imprisoned  on  a  criminal 
charge,  or  upon  imprisonment  for  the  conviction  of  a  criminal 
offense  for  a  term  less  than  life.     It  then  continues : 

**The  time  of  such  disability  is  not  a  part  of  the  time  limited  in 
this  title  for  commencing  an  action.     *    *    *'* 

What  "  time  "  is  it  which  is  thus  deferred  to  as  one  of  "  disabil- 
ity"? It  is  the  time  wliich  must  elapse  before  a  person  affected 
by  the  statute  reaches  his  majority,  or  while  he  is  insane,  or  im- 
prisoned, as. the  case  may  be.  There  is  no  other  time  or  period  to 
which  it  can  refer,  and,  awkwardly  as  it  is  expressed,  it  neverthe- 
less seems  to  be  clear  that  the  words,  "time  of  such  disability," 
were  used  to  characterize  generally,  and  without  repetition,  the 
three  conditions  in  which  a  person  having  a  <cause  of  action  might 
be  so  placed  as  to  need  pratection  from  the  preceeding  sections. 
And  in  order  to  give  to  the  statute  a  construction  which  starts  the 
running  of  the  three-years  statute  of  limitations  before  the  minor 
reaches  his  majority,  it  is  necessary  to  import  into  it  something 
which  we  cannot  say  was  intended  by  its  framers.  There  is  cer- 
tainly no  occasion  to  strain  after  such  a  construction,  for  if  a  minor 
should  be  protected  from  the  running  of  the  statute  until  his  ma- 
jority, if  he  cannot  secure  a  person  to  act  as  guardian  and  prose- 
cute his  action,  why  should  he  not  be  protected  if  the  person  con- 
senting to  be  his  guardian,  after  commencing  the  action,  changes 
his- mind,  and  discontinues  it,  as  in  this  case? 

As  our  conclusion  is  that  the  action  was  not  barred,  the  excep- 
tions must  be  sustained,  and  a  new  trial  ordered,  with  costs  to  the 
plaintiff  to  abide  the  event 

All  concur. 


M.  Jacoby  and  Company,  Resp't,  v.  George  R  Payson  et  oLy 

App'lts. 

(Supreme  Court,  General  Term,  Third  Department,  Filed  December  18,  1895.) 

Power  op  attorney — AuTHORriY. 

Where  a  power  of  attorney  authorizes  the  attornejr  to  demand,  receive, 
and  recover  aU  moneys  owhig  to  the  principal ;  to  investigate,  settle  and 
compromise  all  claims,  disputes  and  matters  which  are,  shall  or  may  sub- 
sist or  arise  ;  to  conduct  litigation  touching  the  premises ;  to  give  effectual 
receipts  in  full  discharge  of  all  claims ;  **and  generally  to  do,  perform  and 
execute  all  and  every  such  act  and  acts,  duty  and  duties  in  and  about  the 
premises  as  he  shall  think  proper,  as  fully  and  effectually,  to  aU  intents 
and  purposes  whatsoever;"  as  the  principal  might  or  could  do  if  personallv 
present,  the  attorney  has  no  authority  to  endorse  and  negotiate  a  check 
received  by  him  in  compromising  a  claim  in  favor  of  the  principal. 

Appeal  from  a  judgment,  entered  on  a  verdict  directed  by  the 
court  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  minutes. 

This  action  was  begun  April  12,  1892,  against  Elisha  J.  Denni- 
son,  to  recover  damages  for  the  alleged  conversion  of  the  follow- 
ing check: 


Digitized  by 


Google 


Sup.Ct]  M.  Jacoby  &  Co.  V.  Payson  et  al  815 

"No.  230.  New  York,  Nov.  20th,  1890. 

"Bank  of  America :     Pay  to  the  ordfer  of  M.  Jacobj  &  Co., 

forty -sii  hundred  and  thirty-nine  27-100  dollars. 

$4,639.27.  The  H.  B.  Claflin  Company. 

By  D.  N.  Force." 

Indorsed:  "M.  Jacoby  &  Co.,  E.  J.  Dennison." 
'  Stamped  on  face:  "8.'  21  Nov.,  1890." 

Stamped  on  left-hand  margin :  **C.  The  Bank  of  America. 
Certified.     Payable  only  through  N.  Y.  Clearing  House." 

Afterwards  Dennison  died,  and  this  action  was  revived  and 
continued  against  his  representatives. 

The  plaintiff  is  a  foreign  corporation,  existing  under  the  laws  of 
the  United  Kingdom  of  Great  Britain  and  Irelaud,  having  its 
chief  place  of  business  at  Nottingham,  England,  and  is  engaged 
in  the  manufacture  and  sale  of  lace  curtains.  August  1,  1883,  the 
plaintiff  and  K  L.  Fesler  &  Co.,  of  New  York,  entered  into  a  con- 
tract of  which  the  following  is  a  copy : 

**New  York,  August  1,  1888. 
"Articles  of  agreement,  made  and  entered  into  this  d^y,  by  and 
between  Messrs.  M.  Jacoby  &  Co.,  Nottingham,  England,  parties 
of  the  first  part,  and  Messrs.  H.  L.  Fesler  &  Co.,  of  New  York, 
parties  of  the  second  part,  wherein  Messrs.  M.  Jacoby  &  Co.  ap- 
point Messrs.  H.  L.  Fesler  &  Co.  -their  sole  agents  for  the  United 
States  and  Canada  (in  letter  25  June,  '89,  H.  L.  F.  &  Co.  give  up 
all  their  claim  for  Canada,  authorizing  us  to  appoint  another  agent 
for  Canada),  for  the  term  of  three  years,  on  the  following  condi- 
tions : 

"Messrs.  H.  L.  Fesler  &  Co.  to  pay  all  the  expenses  on  this  side 
for  postage,  and  such  traveling  expenses  on  journeys  as  are  under- 
taken by  Mr.  W.  Behrend,  who  is  under  contract  with  Messi-s. 
Fesler  &  Co.  to  manage  this  department.  Cable  expenses  to  the 
account  of  M.  Jacoby  &  Co.,  who  are  to  furnish  all  samples  free 
of  charge  to  Messrs.  Fesler  &  Co.,  and  the  same  to  be  sold  by 
Messrs.  Fesler  &  Co.,  for  account  of  Messrs.  M.  Jacoby  &  Co.,  at 
the  end  of  each  season,  or  be  returned.  All  orders  taken  at  the 
risk  of  M.  Jacoby  &  Co.  for  the  present  ^Messrs.  M:  Jacoby  &  Co., 
will  not  pay  any  commission  for  goods  sold  by  them  to  the  fol- 
lowing houses: 

Lawson  Bros.;  Messrs.  Fletcher  &  Co.. .  ^ New  York. 

S.  E.  Block  &  Bros., 

L.  y.  Asiel  &  Co;  Mills  &  Gibbs New  York. 

Meiser  Bros.:  Einstein,  Hirsch  &  Co. New  York. 

E.  Erdman  &  Co.;  Welker  &  Riess ;  New  York. 

Lahey  &  Dubord, 

Boyd,  Stretton  &  Co.;  Jaffray  &  Co. New  York. 

Aronstein  &  Wolfers  :  Modry  &  Co E.  Mornmer  &  Co. 

Cohen  Bros.  &  Co.;  Manloir  &  Co. .  .Arnold,  Constable  &  Co. 
Harrimaii  k  Co. 
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Messrs.  (H)  Bauer  Broa  &  Co.     (H)  Mr.  V.  J.  Rounds 
(H)  Tefft;  Wefler  &  Co. 
(H)  Thos.  May  &  Co. 

(H)  J.  Patterson  &  Co.  R  L.  F.  &  Ca 

(H)  W.  G.  Caldwell  &  ^o. 

"Excepting  the  above-named  firms  a  commission  of  five  per 
•cent,  on  the  net  amount  of  all  sales  made  in  st^erling  on  our  goods 
to  be-  paid  by  Messrs.  M.  Jacoby  &  Co.  to  Messra  H.  L.  Fesler  k 
Co.;  a  commission  of  one  and  one-half  percent  on  the  net  amount 
of  all  sales  made  in  sterling  on  town  gooda 

"A  monthly  statement  to  be  rendered  by  Messra  M.  Jacoby  & 
Co.  of  all  sales,  and  a  fly-sheet  copy  of  each  invoice  to  be  sent  to 
Messra  H.  L.  Fesler  &  Co. ;  commission  to  be  paid  to  Messra 
H.  L.  Fesler  &  Co.  when  bills  are  due,  as  per  terms  given  when 
orders  are  taken  from  the  customers. 

"Signature  for  M.  Jacoby  &  Co.,  W.  J.  Massey.  Witness:  A. 
Auerbach. 

"Signature:  H.  L.  Fesler  &  Co.     Witneas:  W.  Behrend." 

Afterwards  the  plaintiff  and  H.  L.  Fesler  &  Co.  extended  the 
foregoing- con  tract  by  the  following  agreement: 

**Tliis  agreement  is  hereby  extended,  authorizing  Messra  H.  Li 
Fesler  &  Co.  to  take  order  in  currency,  selling  same  in  their  nakne 
and  account;  it  being  understood  that  Messra  Fesler  &  Co.  guar- 
anty all  goods  so  sold  by  them.*  On  all  such  orders  taken  by 
them,  Messrs;  Fesler  &  Co.  will  name  the  houses  to  whom  goods 
are  sold;  also,  time  of  deliverv,  terms  of  payment,  prices  and  so 
forth;  furnishing  a  report  of  tfce  financial  standing  of  the  said  firm. 
Messra  Fesler  &  Co.  to  advance  the  freight,  duty,  and  other  inci- 
dental expenses,  adding  same  to  the  sterling  price,  which  they 
will  so  calculate  to  return  Messi-a  M.  Jacoby  &  Co.,  Limited,  the 
net  amount  in  sterling,  sending  account  sales  showing  the  transa- 
tions  in  detail.  Remittances  to  be^  made  by  Messra  Fesler  &  Ca 
in  accordance  with  the  terms  stated  by  them  in  the  original 
orders. 

"Consular  invoices:  Messra  Fesler  &  Co.  will  give  in  sterling 
the  prices  to  be  invoiced. 

"For  M.  Jacoby  &  Co.,  Limited, 

"Arthur  J.  Butler,  Director. 
"H.  L.  Fesler  &  Co." 

In  November,  1890,  Wight  &  Co.,  of  the  >city  of  New  York, 
were  indebted  to  the  plaintiff  in  a  considerable  sum  for  goods  sold. 
These  goods  were  not  sold  through  Henry  L.  Fesler  or  H.  L.  Fes- 
ler &  Co.,  Novomber  8,  1890,  H.  L.  Fesler  &  Co.  learned  that 
Wight  &  Co.  were  embarrassed,  and  on  that  day  cabled  the  plaint- 
iff as  follows: 

"  Have  private  information  Wight  &  Co.  failing  very  soon. 
Shall  I  act?  "Fesler" 

On  the  11th  of  November,  1890,  the  plaintiff,  executed  and  de- 
livered the  following  power  of  attorney  to  Fritz  Reinhold,  of 
Nottingham,  England: 
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"To  All  To  Whom  These  Presents  "Sliall  Come:  We.  John 
Henry  Jacoby  and  Arthur  Joynes  Butler,  Directoi*s  of  M.  Jacoby 
A  Co.,  Limited,  Nottingham,  England,  Lace  Manufacturers  and 
Merchants,  Greeting:  Whereas,  we  the  aforesaid  Jolin  Henry 
Jacoby  and  Arthur  Joynes  Butler,  having  reason  to  believe  that 
several  firms  in  New  York,  in  the  United  States  of  America,  are 
not  in  a  position  to  meet  their  indebtedness  to  the  firm  of  M. 
Jacoby  &  Co.,  Limited,  desire  to  give  a  general  power  of  attorney, 
to  Fritz  Reinhold  to  act  for  them  in  such  manner  as  he,  in  his 
discretion,  may  think  the  circumstance  of  each  case  may  require, 
and  to  adjust  any  claims  or  diflferences  in  account  tliat  may»arise 
with  these  New  York  firms.  Now  these  presents  witness  that  the 
Baid  John  Henry  Jacoby  and  Arthur  Joynes  Butler  do  hereby 
make,  ordain,  constitute,  and  appoint  Fritz  Reinhold,  of  Notting- 
ham, in  the  United  Kingdom  of  Great  Britain  and  Ireland,  their 
true  and  lawful  attorney  and  agent  for  them  and  in  their  name 
or  otherwise,  and  on  their  behalf  to  ask,  demand,  receive,  and  re- 
cover, all  and  every  sum  or  sums  of  money  whatsoever  that  are  or 
is  now  due  and  owing  to  the  said  company  ;  of  and  on  our  behalf 
to  investigate,  adjust,  settle,  and  to  compromise  all  accounts,  debts 
claims,  disputes,  and  matters  which  are,  shall  or  may  subsist  or 
arise;  and  also,  if  necessary,  to  commence  and  prosecute  and  de- 
fend all  actions,  suits,  clain^s,  demands,  and  pr9ceedings  touching 
the  premises,  and  in  any  way  connected  therewith,  and  also  to  re- 
ceive and  give  effectual  receipts  and  discharges  for  all  sums  of 
money,  claims,  or  demands  by  the  said  company,  and  to  prove 
and  receive  dividends,  and  to  give  receipts  for  the  proceeds  a risinsc 
from  all;  also  lo  give  effectual  receipts  in  full  discharge  of  all 
claims;  and  generally  to  do,  perform,  and  execute  all  and  every 
such  act  and  acts,  duty  and  duties,  in  and  about  the  premises  as 
he,  the  said  Fritz  Reinhold,  shall  think  proper,  as  fully  and  as 
•effectually,  to  all  intents  and  purposes  whatsoever,  as  the  said 
John  Henry  Jacoby  and  Arthur  Joynes  Butler  might  or  could  do 
if  personally  preseut  ;  and  also  to  substitute  and  appoint  any  per- 
son or  persons  to  act  under  or  in  the  place  of  the  said  Fritz 
Reinhold  in  all  or  any  of  the  matters  aforesaid,  and  every  such 
substitution  at  pleasure  to  revoke,  the  said  John  Henry  Jacoby 
and  Arthur  Joynes  Butler  hereby  agreeing  to  ratify,  confirm  what- 
soever the  said  Fritz  Reinliold  or  his  substitute  or  substitutes 
shall  lawfully  do  or  cause  to  be  done  in  or  about  the  premises  by 
virtue  of  these  presents.  In  witness  whereof,  the  said  John  Henry 
Jacob  and  Arthur  Joynes  Butler  have  hereunto  set  their  hands 
and  seals,  and  also  affixed  the  common  seal  of  the  said  company, 
the  eleventh  day  of  November,  in  the  year  of  our  Lord  one  tnous- 
and  eight  hundred  and  ninety.  , 

For  M.  Jacoby  &  Co.,  Limited, 

"J.  Henry  Jacoby,  [Seal]  Director. 
"Signed,  sealed,  and  delivered 

in  the  presence  of  Geo.  Richards.  • 

"J.  H.  Warner.  "For  M.  Jacoby  &  Co.,  Limited, 

"Arthur  J.  Butler,  [Seal.]  Director." 
St.  Rep.,  You  LXX.        103 
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On  tbe  19th  of  November,  1890.  Fritz  Reinhold  arrived  in  New 
York,  bring  with  him  his  power  of  attorney  Oa  the  21st  of 
November,  1890,  he  wrote  the  plaintiff  as  follows: 

''Nov.  2l8t,  1890. 

"Messrs.  M.  Jacoby  &  Co.,  Limited,  Nottingham,  Erig. — 
Dear  Sir: 

I  arrived  on  the  19th,  late  at  night  Called  yesterday  on  Mess. 
Welcker  &  Reis.  *  *  *  With  reference  to  Wight  &  Co., 
Reis  asked  me  to  avail  myself  of  Mr.  Fesler  s  assistance,  whom  he 
believes  had  already  done  something  in  the  matter.  When  call- 
ing on  Fesler  &  Co.,  I  did  not  find  Fesler  at  home;  had  just  gone 
to  Wight  &  Co.;  and  after  one-half  honr  s  waiting  he  came  l^k, 
and  having  everytliing  settled;  but,  having  no  further  power,  he 
could  not  give  receipt,  and  agree  to  abandonment  of  all  further 
claims.  The  last  two  invoices  are  given  back  to  Feslor ;  the  re- 
mainder, about  £1,000,  they  pay  90  per  cent  Fesler  assures  me 
5  that  the  of  90  per  cent  is  overdue  to  him,  being  first  to  look 
after  our  interests.  *  *  *  j  have  given  my  full  power  to 
Fesler  to  arrange  everything  finally  to-day.  He  shall  very 
likely  give  you  exact  particulars  later  on  by  same  mail.  Without 
more  for  the  moment,  I  remain,  dear  sirs, 

"  Yours  faithfully,         t         Fritz  Reinhold. 

C*Wright&Co.) 

"Ffesler  will  write  you  to-day.  On  Monday  I  shall  see  the  color 
of  their  money.     ♦     ♦     * " 

On  the  power  of  attorney,  produced  by  the  defendants,  the 
execution  of  which  was  proved  by  one  of  the  plaintiff's  directors, 
was  indorsed  the  following: 

"I  herewith  transfer  this  power  of  attorney  to  Mr.  H.  L  Fesler, 
of  464  Broome  St,  New  York.  "Frfpz  Reinhold. 

"Nov.  20,1890. 
[Seal  of  M  Jacoby  &  Co.,  Limited.]" 

The  execution  of  this  transfer  by  Reinhold  was  not  proved,  ex- 
cept as  established  by  his  letter  to  the  plaintiff,  which  was  pro- 
duced by  the  plaintiff,  and  formed  in  part  an  answer  to  one  of 
the  interrogatories  propounded  to  plaintiff's  managing  director  by 
the  commission  issued  to  take  evidence  in  England.  On  Novem- 
ber 20,  1890,  Henry  L.  Fesler,  and  before  he  had  seen  Fritz 
Reinhold,  effected  a  settlement  with  Wight  &  Co.,  and  received 
the  check  in  question.  On  that  day  or  on  the  next,  Fesler  in- 
dorsed upon  the  check  the  signature,  "  M.  Jacoby  &  Co.; "  and, 
on  the  20th  or  21st  of  November,  the  defendant's  testator  indorsed 
the  check,  '*  E.  J.  Dennison,"  and  on  the  same  day  deposited  it  to 
his  credit  in  the  National  City  Bank  of  New  York,  which  pre- 
sented it  to  the  Bank  of  America  on  the  same  day,  by  which  bank 
it  was  paid.  Neither  the  check  nor  any  part  of  the  avails  thereof 
was  received  by  the  plaintiff,  and,  before  this  a'^tion  was  begun, 
the  check  and  its  avails  were  demanded  of  the  defendant's  tesu- 
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tor,  who  refused  to  deliver  the  cbeck  or  pay  over  the  money  he 
had  received  thereon. 

Lawrence  Oodkirty  for  app'lts ;  John  J.  Adams,  for  resp't 

F0I4LETT,  J.  —  It  is  agreed  that  the  check  which  is  the  subject 
of  this  action  was  the  property  of  the  plaintiff  and  that  its  title 
thereto  could  not  be  divested  without  its  act  or  tne  act  of  an  agent 
having  power  to  transfer  it.  It  is  conceded  that  the  check  was 
not  received  by  the  plaintiff.  The  defendants  insist  that  their 
testator  acquired  title  to  the  check  through  the  indorsement 
thereon  of  the  plaintiff's  name  by  Henry  L.  Fesler.  On  the  for- 
mer trial  it  appeared  that  defendant's  testator  received  the  check 
from  Fesler  in  part  payment  of  a  debt  owing  by  the  latter  to  the 
former;  but  that  fact  was  not  proved  on  this  trial,  nor  was  it 
shown  from  whom  Dennison  received  the  check,  nor  was  the  con- 
sideration or  the  circumstances  of  its  transfer  to  him  shown  or  in 
any  wise  explained. 

The  learned  counsel  for  the  defendants  asserts  that  Henry  L. 
Fesler  was  authorized  to  indorse  the  plaintiff's  name  and  negotiate 
the  check  (1)  by  the  contract  of  August  8,  1888,  and  the  con  tin  u- 
tion  thereof ;  (2)  by  the  power  of  attorney  of  November  11, 1890, 
and  the  transfer  thereof  of  November  20,  1890.  It  is  plain  that 
neither  Henry  L.  Fesler  nor  H.  L.  Fesler  &  Co.  had  power  under 
the  contract  of  August  8,  1883,  to  compromise  the  claim  against 
Wight  &  Co.,  or  to  indorse  the  check  received  upon  the  compro- 
mise. The  goods  out  of  which  the  compromised  indebtedness 
arose  were  not  sold  through  H.  L.  Fesler  &  Co.,  but  directly  by 
the  plaintiff  to  Wight  &  Co.  The  only  authority  of  Henry  L. 
Fesler  to  compromise  the  debt  is  derived  from  the  power  of  at- 
torney, which,  for  the  purpose  of  this  decision,  we  shall  assume 
was  transferred  to  him  by  Fritz  Eeinhold.  By  the  substitution  of 
November  20,  1890,  Henry  L.  Fesler  stood  in  the  place  of  Rein- 
hold,  and  was  vested  with  his  powers,  which  were  not  derived 
from  him,  but  through  him,  from  the  plaintiff. 

The  case  at  bar  cannot,  we  think,  be  distinguished  in  principle 
from  Holtdnger  v.  Bank^  1  Sweeny,  64;  6  Abb.  Prac.  (N.  S.) 
292;  37  How.  Prac.  203,  and  affirmed  by  the  court  of  appeals  in 
3  Albj-  Law  J.  305,  and  40  How.  Prac.  720.  In  the  case  cited, 
the  original  power  was  broad  and  general  as  the  one  in  the  case 
at  bar.     It  contains  this  provision: 

"  I  do  hereby  grant  unto  my  said  attorneys  full  power  to  exe- 
cute and  deliver  all  needful  instruments  and  papers,,  and  to  per- 
form all  and  every  act  and  thing  whatsoever,  requisite  and 
necessary  to  be  done  in  and  about  the  premises,  as  fully  and  com- 
pletely, to  all  intents  and^  purposes,  as  I  might  and  could  do  if 
personally  present,  hereby  ratifying  and  confirming  all  the  acts  of 
my  said  attorneys,  or  either  of  them,  done  by  virtue  and  in  pur- 
suance of  these  presents." 

The  power  was  given  to  enable  the  attorneys  to  collect  arrears 
of  pay  due  the  principal  from  the  United  States.  The  attorneys 
received  two  checks  drawn  by  a  paymaster  on  tlie  assistant  treas- 
urer of  the  United  States  at  New  York,  payable  to  the  order  of 
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the  principal  Under  the  power,  the  agents  indorsed  and  collected 
the  cheeks;  and  it  was  held  that  the  indorsements  were  not 
authorized  by  the  power,  and  that  the  defendant  (a  baokV  which 
hacj  received  the  money  from  the  assistant  treasurer,  was  liable  to 
the  principal.  The  only  distinction  between  the  cases  is  that  the 
plaintiflE  is  a  foreign  corporation ;  and  it  is  the  custom  to  pay  com- 
mercial debts  by  checks;  and  it  is  urged  that  the  power  to  collect 
embraces  the  power  to  do  it  in  the  usual  way,  and  to  perform 
every  act  necessary  to  make  the  check  available,  or  in  other 
words,  to  convert  it  into  money.  Had  Fesler  indorsed  the  name 
of  his  principal  on  the  check,  and  received  payment  thereof  di- 
rectly from  the  drawee,  a  somewhat  diflEerent  question  would 
have  been  presented  for  in  that  case  no  liability  would  have  been  . 
created  against  the  principal  by  the  indorsement;  but  Fesler,  after 
indorsing  the  name  of  his  principal,  negotiated  the  check,  thus 
assuming  to  impose  a  liability  on  his  principal  There  is  no  evi- 
dence that  Fesler  indorsed  the  check  for  collection,  or  that  he 
ever  received  the  avails  of  the  check.  We  find  no  authority 
broad  enough  to  justify  this  court  in  holding  that  the  case  at  bar 
is  not  within  the  rule  declared  in  the  case  before  cited. 

See,  also,  Filley  v.  Oilman,  34  N.  Y.  Supr.  Ct  339 ;  Bank  v. 
Hochsiadier,  11  Daly,  343;  Hogg  v.  Snaith,  1  Taunt  347. 

The  learned  counsel  for  the  respondent  seeks  to  uphold  this 
judgment  on  the  ground  that  the  plaintiflE  had  clothed  U.  L.  Fes- 
ler with  apparent  authority  to  indorse  the  check.  There  is  no 
question  of  apparent  authority  in  this  case.  No  fact  was  proved 
wl»ich  enlarged  the  authority  conferred  by  the  power  of  attorney, 
and  there  is  no  evidence  that  Dennison  reliea  on  the  apparent 
authorltj'  of  Fesler,  or  had  knowledge  of  any  fact  tending  to  show 
that  he  had  apparent  authority.  It  does  not  appear  that  Dennison 
had  ever  heard  of  the  plaintifiF,  or  of  the  relations  existing  be- 
tween it  and  Fesler,  when  he  received  the  check;  nor  is  there  any 
evidence  that  Dennison  received  the  check  from  Fesler.  From 
whom  he  received  it  does  not  appear. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur. 


Richard  V.  Boyd,  Resp't,  v,  Edward  F.  De  Lance y,  App1t 

{Supreme  Court,  General  Tei^m,  First  Department,  Filed  December,  IS,  1895.) 

Vendor  and  puuchaser— Damages. 

The  measure  of  damajcs  for  the  breach  of  a  cootract  by  the  vendor  is 
the  difference  between  the  contract  price  and  the  value  of  the  property  at 
the  time  of  the  breach. 

Appeal  from   a  judgment   entered  on   a  verdict  in  favor  of 
plaiiitiff  and  from  an  order  denying  a  motion  for  a  new  trial. 
WiUiam  M,  Snyder,  for  app'lt;  A,  Brition  Havens,  for  resp't 

Parker,  J. — The  complaint  alleged  the  making  of  an  agree- 
ment on  the  20th  day  of  October,  1892,  by  wliich  the  defendant, 
in  consideration  of  the  sum  of  $1,500  then  paid,  gave  to  ijie  plain t- 
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iflE  the  option  at  any  time  between  its  date  and  the  31st  day  of 
l)ecember,  1892,  of  purchasing  for  the  sum  of  $85,000  a  certain 
tract  of  land,  situated  in  the  town  of  Mamaboueck,  county  of 
Westchester;  a  breach  of  the  agreement  by  the  defendant;  and  de- 
manded damages  in  the  sum  of  $11,500.  The  an3wer,  among  ■ 
other  things,  denied  the  breach  of  the  agreement  by  the  defend- 
ant; and  upon  the  tidal  the  cqurt  submitted  such  question  to  the 
jury,  who  rendered  a  verdict  in  favor  of  the  plaintiff  in  the  sura 
of  $2,998.  Against  the  objection  of  the  defendant  that  "the  evi- 
dence is  immaterial,  irrelevant,  and  incompetent,  also  as  too  re- 
mote on  the  question  of  damages,  and  as  speculative,  and  as  not 
competent  to  prove  of  the  measure  of  damages,"  the  plaintiff  was 
allowed  to  testify  that  his  intent  in  purchasing  the  land  was  to 
lay  it  out  in  lots  and  retail  the  lots;  that  he  told  the  defendant, 
before  procuring  the  option,  that  it  was  his  interftion  to  spend 
about  ^0,000  in  developing  the  property;  how,  since  the  breach 
of  the  agreement,  he  had  figured  out  how  many  building  sites  were 
contained  m  the  plot,  and  found  it  would  cut  up  into  255  lots,  of 
about  fifty  feet  front,  and  from  100  to  150  feet  in  depth.  The 
lots,"  he  testified,  would  not  all  sell  at  the  same  price,  but  one-half 
would  be  worth  about  $1,000  apiece,  and  others  $800  apiece,  and 
lots  next  to  the  railroad  about  $300  apiece.  And  upon  this  basis 
he  stated  the  valuation  of  the  entire  property  to  be  $204,000,  ex- 
clusive of  the  house  upon  it,  which  he  estimated  at  $2,000.  Otlier 
evidence  bearing  upon  the  prospective  value  of  the  property,  to 
be  caused  in  part  by  the  improvements  which  the  plaintiff  con- 
temphited  making,  was  admitted  against  defendant's  objection; 
but  sufficient  reference  has  been  made  to  it  to  present  the  ground 
on  which  Ihe  appellant  urges,  and  we  think  rightly,  that  he  is  en- 
titled to  a  reversal.  The  rule  of  damages  applicable  to  this  case 
is  stated  in  Pumpelly  v.  Phelps^  40  N.  Y.  59,  at  page  66,  as  fol- 
lows: 

"The  general  rule  certainly  is  that  where  the  vendor  has  the 
title,  and  for  anv  reason  refuses  to  convey  it  as  required  by  his 
contract,  he  shall  respond  in  law  for  the  damages,  in  which  he 
shall  make  good  to  the  plaintiff  what  he  has  lost  by  his  bargain 
not  being  lived  up  to.  This  gives  the  vendee  the  difference  be- 
tween the  contract  price  and  the  value  at  the  time  of  the  breach, 
as  profits  or  advantages  which  are  the  direct  and  immediate  fruits 
of  the  contract" 

That  the  evidence  was  offered  for  the  purpose  of  obtaining  a 
greater  amount  of  damages  than  the  rule  thus  referred  to  would 
afford  is  apparent  from  the  character  of  the  testimony  of  the 
plaintiff,  received  under  objection.  That  the  court  so  understood 
it,  and  so  advised  the  jury,  appears  from  the  charge,  in  which  the 
court,  after  referring  briefly  to  the  plan  of  the  plaintiff  in  making 
the  purchase  for  the  purpose  of  laying  it  out  into  residential  lots, 
to  accomplish  which  ne  had  a  syndicate  behind  him,  said: 

"Ordinarily,  on  the  breach  of  such  an  agreement,  the  amount 
which  a  party  would  be  entitled  to  recover  would  be  the  differ- 
ence between  the  .contract  price  and  that  which  was  tlie  market- 
able value  of  the  property.     But  there  are  cases  in  which,  where 
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it  can  seen  from  ilie  evidence  damages  were  certain  to  follow  from 
the  breach  of  the  agreement,  otlier  than  the  mere  diflference  be- 
tween the  contract  price  and  the  market  price,  those  may  be 
taken  into  consideration  by  the  jury,  but  those  cases  are  rara'* 

It  cannot  be  said  that  the  evidence  basing  value  upon  contem- 
plated sales  after  the  property  should  have  been  laid  out  in  lots 
did  not  aflEect  the  verdict  of  the  jury,  for  other  witnesses  acquaint- 
ed with  the  value  of  real  estate  in  that  vicinity  testified  that  the 
fair  market  value  of  the  property  at  the  time  of  the  breach  of  the 
contract  did  not  exceed  the  contract  price  of  $85,000. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event 

Van  Brunt,  P.  J.,  concurs;  Follett,  J.,  concui^s  in  result 


William  Brooks,  Resp't,  v,  Charles  E.  Tayntor  et  al.,  App'lts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  December  18,  1895,) 

Cbmbteribs—Rbmoval  of  monument. 

Under  chapter  543  of  1888,  the  claimant  by  a  lien  has  no  right  to  remove 
the  monument  in  the  absence  of  service  of  notice  on  the  purchaser  or 
owner  of  the  lot  by  the  superintendent  or  other  person  in  charge  of  the 
cemetery. 

Appeal  from  an  order  denying  an  injunction  pendenl^i  lite. 
Hugo  Hirsh^  for  app'lts ;  A.  Thain^  for  resp  t 

Yan  Brunt,  P.  J. — The  defendants  are  dealers  in  monuments, 
grave  stones,  etc.  In  the  year  1893  they  furnished  a  monument 
to  the  plaintiff,  and  erected  the  same  on  the  plaintiflTs  Jburial  plot 
in  Greenwood  Cemetery.  The  plaintiff  paid  the  contract  price  of 
this  monument  partly  in  cash,  and  partly  in  notes,  as  required  by 
the  contract ;  and,  because  of  the  nonpayment  of  these  notes,  the 
defendants  threatened  to  enforce  the  payment  of  thiit  indebtedness, 
under  chapter  543  of  the  Laws  of  1888,  and,  to  that  end,  to  take 
possession  of  tlie  monument,  detach  it  from  the  soil,  and  sell  it  at 
auction.  This  action  was  brought  to  restrain  the  defendants  from 
removing  the  monument,  and  from  in  any  magner  interfering 
therewith. 

It  is  claimed  upon  the  part  of  the  respondent  that  the  statute  in 
question  is  unconstitutional,  and  that  the  method  of  procedure 
provided  by  the  statute  has  not  been  complied  with.  In  the  dis- 
position of  tliis  appeal  it  does  not  seem  to  be  necessary  to  consider 
the  question  of  the  constitutionality  of  this  extraordinary  legisla- 
tive production,  called  chapter  543  of  the  Laws  of  1888.  The 
act  provides  that  every  person,  etc.,  that  shall  furnish  or  place  in 
any  cemetery  or  burial  ground  within  the  state  any  monument, 
etc.,  shall  have  a  lien  upon  such  monument  for  the  principal  and 
interest  of  the  agreed  price  thereof,  or  such  portion  of  sjiid  price 
{IS  sliall  remain  unpaid,  until  the  same  be  paid  in  full;  porvided 
such'  person  shall,  at  any  time  or  within  one  year  after  the  bill 
for  the  same  becomes  due,  file  with  the  superintendent  or  person 
in  charge  of  such  cemetery  or  burial  ground  a  notice  in  writing 
to  the  effect  that  the  person,  etc.,  claims  a  lien  on  tiie  same  for  the 
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purchase  price  thereof,  or  such  portiou  of  the  purchase  price 
thereof  as  remains  unpaid,  with  interest  After  certain  other  pro- 
visions in  regard  to  the  form  of  the  lien,  the  statute  provides  that 
it  shall  be  the  duty  of  the  superintendent  or  person  in  charge  of 
the  cemetery  with  whom  any  such  notice  shall  be  filed  to  forth- 
with notify  the  owner  or  owners  of  the  plot  so  described  in  said 
notice  of  the  filing  of  said  notice  of  lien.  This  is  the  only  pro- 
vision contaimed  in^  the  act  in  regard  to  the  service  of  this  notice 
upon  the  owner  of  the  monument  It  seems  to  be  somewhat 
difficult  to  understand  exactly  how  such  a  requirement  upon  the 
part  of  a  superintendent  of  a  burial  ground  can  be  enforced.  In 
the  case  at  bar  the  superintendent  did  not  give  any  notice.  The 
next  section  provides  that;  in  case  the  amount  due  be  not  paid 
within  six  months  after  the  service  of  said  notice  on  the  plot 
owner  as  hereinbefore  provided,  the  said  person,  eta,  so  claiming 
such  liens,  shall  thereafter,  and  within  sixty  days,  have  the  right, 
on  ten  days'  notice  to  the  superintendent  or  person  in  charge  of 
the  cemetery  of  his  election  so  tox3o,  to  remove  from  said  burial 
ground  the  monunjent  to  the  outside  of  the  grounds  of  the  ceme- 
tery, and,  upon  publishing  a  notice  in  two  newspapers,  may  sell  it 

In  the  case  at  bar,  as  above  stated,  no  notice  whatever  was 
served  by  the  superintendent  It  is  claimed  upon  the  part  of  the* 
defendants  that  their  agent  served  a  copy  of  the  notice  of  lien 
upon  the  plaintiflE.  The  plaintiff,  however,  asserts  that  no  such 
service  of  notice  of  the  filing  of  the  lien  was  ever  made  upon  him; 
that  the  notice  served  upon  him  was  prior  to  the  filing  of  the  lien. 
It  seems  to  be  clear  that  the  statute  nas  not  been  complied  with. 
The  right  to  foreclose  the  lien  under  the  statute  depended  upon  the 
expiration  of  a  certain  time  after  the  service  of  notice  of  the  filing 
of  the  notice  of  lien  by  the  superintendent  of  the  cemetery,  and 
no  authority  is  given  to  anybody  else  to  usurp  this  duty.  It  is 
olear,  therefore,  that  the  defendants  did  not  comply  with  the 
statute,  and  they  had  no  right  to  commit  this  threatened  trespass 
upon  the  plaintiff's  burial  plot,  even  if  this  remarkable  statue  can 
be  held  to  be  constitutional,  in  respect  to  which  we  express  no 
opinion. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements. 

The  People,  Pl'ff,  v.  Commercial  Alliance  Life  Insurance 
Company,  Deft     Buel,  Toucev^  &  Whiting,  Resp'ts. 

(Supreme  Court,  General  Tei^m,  First  Department,  Filed  Decmeber  18,  1895.) 

Corporations— Allowance  for  attorney's  pees. 

Where,  upon  an  application  made  for  the  appointment  of  a  receiver  of 
a  corporation  upon  the  ground  of  its  insolvency,  the  officers  of  the  com- 
pany  know  that  the  company  is  insolvent  and  act  in  bad  faith,  no  allow- 
ance can  be  made  to  the  attorneys  who  opposed  the  application  for  the 
appointment  of  such  receiver,  though  they  acted  in  good  faith. 

Appeal  from  an  order  directing  the  receiver  to  pay  petitioners 
a  certain  sum  for  their  services. 

W,  S,  Afaddox,  for  app'It ;   0.  P.  Buel^  for  resp'ts. 
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Van  Brunt,  P.  J. — The  case  of  Barnes  v.  yfewcomh,  89  N.  Y. 
108,  may  possibly  be  ?in  authority  for  the  proposition  that  wKere 
an  application  is  made  for  the  appointment  of  a  receiver  of  a  cor- 
poration upon  the  ground  of  its  insolvency,  and  the  company  em- 
ploys counsel,  and  opposes  such  application  in  good  faith,  and 
with  a  conviction  of  the  solvency  of  the  company  and  its  right  to 
conduct  its  own  business,  and  it  has  probable  cause  and  reason- 
able ground  for  such  opposition,  the  court  may,  in  administering 
the  fund,  allow  the  reasonable  expenses  incurred  tn  repelling  the 
attack  upon  the  corporation,  which  its  officers  regarded  as  un- 
founded. Bat  where,  as  in  the  case  at  bar,  the  officers  of  the  com- 
pany undoubtedly  knew  that  the  company  was  insolvent,  and 
acted  in  bad  faith,  there  seems  to  be  no  possible  ground  upon 
which  indemnity  for  expenses  incurred  can  be  allowed.  It  has 
been  suggesteii  that,  as  the  attorneys  in  the  case  at  bar  acted  in 
good  faith,  the  bJid  faith  of  their  credit  cannot  be  imputed  to 
tfiem.  But  the  authority  quoted  clearly  only  allows  indemnity 
for  reasonable  expenses  which  the  corporation  has  incurred  in  the 
conduct  of  an  opposition  in  good  faith.  It  certainly  would  be  a 
strange  proposition  to  bold  that,  although  the-<>fficers  had  acted  in 
bad  faith,  yet  the  agents  whom  they  employed  should  be  able  to 
procure  such  an  allowance  in  their  behalf,  aiid  a  preference  over 
the  other  creditors  of  the  corporation.  We  think,  under  the  cir- 
cumstances of  the  case  at  bar,  that  no  allowance  can  be  made  to 
the  attorneys,  notwithstanding  that  they  acted  in  good  faith,  be- 
cause of  the  want  of  good  faith  upon  the  part  of  the  officers  of 
the  corporation  who  employed  thenL  The  order  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs. 
Parker,  J.,  concurs. 

Follett,  J.  (dissenting). — The  bad  faith  of  the  officers  cannot 
be  imputed  to  the  corporation,  its  shareholders,  its  policy  holders, 
and  creditors,  whom  the  attorneys  represented,  and  whose  right  it 
was  material  to  inquire  into  and  to  protect  The  attorneys  had 
no  knowledge  that  the  corporation  was  insolvent,  and  were  igno- 
rant of  the  facts  known  to  its  officers,  and  their  bad  faith  cannot 
be  imputed  to  counsel.  The  officers  did  not  employ  the  attor- 
neys to  defend  their  own  interests  alone,  but  to  defend  the  inter- 
ests of  the  corporation  and  all  persons  represented  by  it  The 
order  should  be  affirmed,  with  costa 


Emil  Slayton,  App'lt,  V.  Hans  Hemken,  Resp't 

(Supreme  (hurt.  General  Term,  First  Department,  Filed  December  IS,  1895,) 

1.  Release— Construction. 

A  general  release  is  not  limited  by  the  concluding  words.  "  And  par- 
ticulnrlv  from  all  the  claims  and  demands  whatsoever  arising  out  of  the 
partnership  relation  betwee  i  the  parties,"  where  they  have  not  only  part- 
nership relations,  bat  also  causes  of  action  against  each  other  for  tort. 
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2.  Same— IGNORANCE.  ^ 

If  the  iostrumeDt  is  in  a  form  to  operate  as  a  general  release,  ignorance 

of  a  claim  or  cause  of  action  does  not  impair  its  effect  at  law  as  a  bar  to 

that  claim  or  as  a  cause  of  action. 

8.  Same. 

In  construing  a  general  release,  the  words  of  limitation  should  precede, 
and  not  follow,  the  general  words. 

4.  Liable-^ Actionable  per  sb. 

"^Yliere.  in  a  complaint  for  a  libel,  matter  of  inducement,  clear  and  di- 
rect, showing  the  existence  of  circumstances  extrinsic  to  the  words,  but 
which,  when  considered  in  connection  with  them,  made  sucli  words  de- 
famatory, is  plainly  set  forth  in  the  statement  of  that  particular  cause  of 
action,  and  innuendoes  appropriately  making  the  applicatioa  to  the  de- 
famatory words  to  the  plaintiff  are  also  alleged,  it  is  not  necessary  to  show 
special  damage. 

5.  Slander— Actionable  words. 

To  say  to  another,  **  He  swindled  and  robbed  me,"  is  actioanble  j?er  ae. 
It  must  be  shown,  in  order  to  relieve  them  of  this  quality,  that  they  were 
intended  to  be  understood  in  a  limited  sense,  and  that  the  person  to  whom 
they  were  spoken  knew  this. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  de- 
fendant 

K  Ellery  Anderson^  for  app'lt ;  R  F,  Einstein^  for  resp\ 

Patterson",  J. — The  complaint  herein  was  upon  three  causes 
of  action  in  libel  and  a  fourth  in  slander.  The  first  and  third 
were  dismissed  by  the  court,  and  a  verdict,  was  rendered  for  the 
defendant  on  the  second  and  fourth.  We  do  not  agree  with  the 
views  of  the  trial  justice  as  to  the  effect  of  the  evidence  of  the 
plaintiff's  witness  relating  to  the  subject  of  the  specific  ruling  by 
which  this  first  cause  of  action  Was  disposed  of.  The  identifica- 
tion of  the  defendant  as  the  person  who  on  the  evening  of  the 
27th  of  October,  1890,  gave  the  reporter  of  the  newspnper  tlie  de- 
famatory statements  that  appeared  in  the  article  next  day  was 
B\xf^Q\QX\t  prima  facie  ]  but  we  are  of  opinion  that  the  course  taken 
at  the  .trial  with  respect  to^this  cause  of  action  was  right  for 
another  and  different  reason  ;  one  which  not  only  applies  directly 
to  it,  but  brings  up  the  question  of  the  correctness  of  the  charge 
to  the  jury  in  submitttng  the  matters  arjf^ing  in  the  second  cause 
of  action.  The  wrong  there  complained  of  is  alleged  to  have  been 
committeti  on  or  about  the  10th  of  November,  1890.  There  was  a 
question  of  fact  properly  left  to  the  jury,  ^whether  copies  of  tlie 
newspaper  containing  the  libelous  matter  w^e  mailed  by  the 
procurement  of  the  defendant  to  divers  persons  before  or  after 
November  5,  1890.  For  some  months  before  that  date  the  plaint- 
iff and  defendant  had  been  copartners  in  business.  Exceedingly 
hostile  relations  had  sprung  up  between  thenru  On  tlie  day  last 
named,  releases  under  seal  were  exchanged.  The  court  charged 
that  the  release  was  a  bar  to  all  right  of  action  for  anything  in- 
volved in  this  action  that  occurred  prior  to  November  5th.  It 
was  shown  that  on  that  day  the  parties  came  to  an  accord  and 
settlement  of  all  the  matters  in  controversy  between  them, — an 
adjustment  of  matters  not  only  errowing  out  of  strictly  business 
St.  Rep.,  Vol.  LXX.        104 
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differences,  but,  as  the  record  discloses,  involving  serious  toils. 
The  instrument  was  in  form  a  general  release,  with  its  customary 
sweeping  technical  verbiage,  followed  by  the  words  :  "  And  par- 
ticularly from  all  claims  and  demands  whatsoever  arising  out  of 
the  partnership  relations  between  said  parties  as  members  of  the 
firm  of  Hem  ken  &  Slay  ton,"  Regard  being  had  to  all  the  rela- 
tions existing  between  these  parties,  we  cannot  say  the  insti\iction 
given  to  the  jury  was  error.  Something  more  than  mei*e  "  part- 
nership relations"  or  business  demands  and  causes  of  action  were 
in  dispute.  Bitter  wrongs  were  alleged  on  both  sides.  Fraud 
and  crime  had  been  imputed  to  the  plaintiff,  who  in  turn  accused 
the  defendant  of  having  caused  his  arrest,  and  maligned  him. 
Personal  torts  were,  therefore,  under  consideration,  and  what  was 
in  negotiatiou  before  the  release,  and  became  affected  by  it,  was 
a  general  settlement  of  all  the  outstanding  differences,  and  an 
abandonment  of  the  respective  grievances,  whatever  they  might 
be,  of  the  parties.  Had  the  release  been  so  drawn  as  to  indicate 
a  purpose  to  reserve  anything  from  its  operation,  it  would  cer- 
tainly oe  strictly  limited  in  interpreting  it.  The  only  gronnd  upon 
which  such  a  limitation  is  sought  to  be  impressed  upon  it  by  the 
appellant  is  by  force  of  the  words  above  quoted.  The  rule  re- 
specting the  construction  of  releases  is  that,  although  taken  most 
strongly  against  the  releasor,  yet  general  words  are  to  be  construed 
by  their  context,  and,  if  there  appear  a  clear  intent  to  make  a 
limitation  or  exception,  it  shall  be  allowed.  Therefore  recitals 
are  said  to  control  the  general  clause,  and  make  it  special,  and  so 
the  particular  subject  of  the  dealing  out  of  which  the  release  arises 
may,  if  distinctly  sUited  in  tha  instrument  before  the  p^^neral 
-clause,  confine  the  effect  of  that  general  clause  to  matters  directly 
connected  with  that  particular  subject  But  it  is  all  a  matter  of 
intention.  If  the  instrument  is  in  a  form  to  operate  as  a  general 
release,  ignorance  of  a  claim  or  cause  of  action  does  not  impair 
its  effect  at  law  as  a  bar  to  that  claim  or  cause  of  action.  Kirch- 
ner  v.  New  Home  S.  Machine  Co.,  135  N.  Y.  182 ;  48  St  Rep.  242. 
But,  while  all  parts  of  the  instrument  are  to  be  considered  in  de- 
termining its  intent,  the  general  principle  of  construction  has  been 
that  the  words  of  limitatit)n  should  precede,  and  not  follow,  the- 
general  words.  Thus  in  Jackson  v.  Staclclwase^  1  Cow.  125,  the 
court  says:  ''Where  there  is  a  particular  recital,  and  general  words 
follow,  the  genera^  words  sliall  be  qualified  by  the  particular  re- 
cital." It  is  not  to  be  inferred  from  this  that  it  is  an  inflexible 
requirement  that  the  mere  order  of  arrangement  of  the  component 
parts  of  the  release  must  necessarily  control,  but  that  order  is  of 
great  significance,  as  is  illustrated  by  Dunbar  v.  Dunbar,  5»Gray, 
104.  There  words  of  general  release  were  followed  \>y  the  words, 
"and  particularly  from  the  debt  and  costs  in  two  actions,"  etc. 
Shaw,  C.  J.,  for  the  court,  says:  "  Certainly  great 'liberality  is 
allowed  in  construing  releases.  The  intent  is  to  be  sought  from 
the  whole  and  every  part  of  the  instrument"  So  **where  certain 
dabts,  claims,  and  subjects  of  controversy  are  released,  followed 
by  general  wor.ls,  they  shall  be  construed  to  be  limited  to  the 
subjects  euumerateu,  or  those  of  a  like  kind  and  character,  if  such 
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be  the  fair  intent.  Simons  v.  Johnson^  3  Barb.  &  Adol.  175/'  The 
Daiibar  Case,  seemed  to  turn  largely  upon  the  fact  that  the  releasor 
did  not  first  specify  the  particular  things,  and  then  add  the  gen- 
eral clause,  but  vice  versa.  Here  is  the  same  description  of  re- 
lease, using  the  same  words,  **  particularly  from."  Obviously  it 
comprehended  something  more  than  mere  business  or  commercial 
controversies.  Actionable  personal  wrongs  were,  and  were  in- 
tended to*  be,  included ;  and,  under  the  Kirchner  Case,  ignorance 
of  the  existence  of  any  particular  wrong)  does  not  destroy  the 
legal  effect  of  the  release,  although  it  might  have  been  attacked 
for  mutual  mistake,  or  mistake  of  one  party  and  fraud  of  the 
other;  an  opportunity  to  do  which  was  given  by  the  justice  at 
the  trial,  but  was  not  availed  of.  Under  this  construction  the 
charge  was  not  erroneous,  and  the  dismissal  of  the  first  cause  of 
action  was  proper,  for  the  alleged  wrong  therein  set  forth  was 
perpetrated  on  the  27th  of  October,  and  was,  therefore,  fully  re- 
leased. 

The  third  cause  of  action  was  taken  from  the  jury  on  the  ground 
that  the  words  complained  of  were  not  in  themselves  libelous, 
and  special  damage  was  neither  alleged  nor  proven.  But  matter 
of  inducement,  clear  and  direct,  showing  the  existence  of  circum- 
stances extrinsic  of  the  words,  6ut  which,  when  considered  in 
connection  with  them,  made  such  words  defamatory,  was  plainly 
set  forth  in  the  statement  of  that  particular  cause  of  action  ;  and 
innuendoes  appropriately  making  the  application  of  the  defama- 
tory words  to  the  plaintiff  were  also  set  forth.  With  such  alle- 
gations it  was  not  necessary  to  show  special  damage,  for  an  action 
may- be  maintained  without  it,  as  was  held  in  the  recent  case  in 
tliis  court  of  Oidean  v.  Dwyer,  87  Hun,  250;  67  St.  Rep.  427. 
Tiie  disposition  made  of  this  cause  of  action  at  the  circuit  was, 
therefore,  erroneous.  The  words  complained  of  in  the  fourth 
cause  of  action  are,  "  he  (meaning  the  plaintiff)  swindled  and 
robbed  me  (meaning  the  defendant)."  The  court  left  the  jury 
to  determine  the  actionable  character  of  these  words,  and  whether 
it  was  the  intention  to  use  them  as  imputing  crime,  or  in  a 
sense  that  would  injure  the  plaintiff  in  his  business;  and,  giving 
the  words  their  ordinary  significance,  whether,  a  person  cogni- 
zant of  the  relations  existing  between  the  parties  and  liearing 
the  words  would  understand  that  a  charge  was  made  that  the 
plaintiff  had  committed  a  crime.  As  this  instruction  was  given, 
it  was  error.  The  words  were  spoken  *to  one  Donnenberg,  in 
the  hearing  of  the  witness  Ahlborn.  They  ara  plainly  slan- 
derous per  se.  To  relieve  them  of  that.quality,  they  must  have 
been  explained,  or  in  some  way  limited  to  particular  facts,  or 
shown  to  have  been  spoken  to  some  one  havihor  knowledge  or 
information  of  such  facts.  Hayes  v.  Ball,  72  N.  Y.  418; 
Phillips  V.  Ikirber,  7  Wend.  489.  Ahlborn  says  the  defendant 
explained  to  Donnenberg  "  what  the  trouble  was  between  him 
anil  Mr.  Slayton,"  but  does  not  recollect  the  explanation.  Not 
one  and  other  than  those  complained  of  can  the  witness  re- 
call. The  case  is  therefore  lacking  in  any  kind  of  proof  of  ex- 
planatory matter,  and  the  naked   defamatory  words  spoken   to 
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Donnenberg  were  alone  before  the  court  The  words  "swindled"* 
and  "  robber "  each  have  a  well-known,  and  but  one,  significa- 
tion. A  robber  is  a  thief,  and  to  say  of  a  man,  "You  are  a 
thief,"  imputes  larceny,  Slowman  v.  Dutton^  10  Bing.  402 :  and  to 
say,  "  He  robbed  J.  W".,*'  imputes  crime  also,  Tomlinson  v.  Bntde- 
bank,  4  Barn  &  Adol.  680.  So  here  there  is  a  direct  chaise  that 
the  plaintiflE  robbed  the  defendant  It  stands  alone,  unexplained, 
without  evidence  of  circumstances  showing  anything  from  which 
an  inference  could  be  drawn  that  the  words  used  were  to  be  under- 
stood in  any  mitigated  sense,  or  that  the  person  to  whom  they 
were  spoken  had  any  reason,  from  knowledge  or  information  pos- 
sessed by  him,  to  understand  them  in  any  other  than  their  ordin- 
ary meaning. 

For  the  erroi-s  referred  to  relating  to  the  third  and  fourth  causes 
of  action  the  judgment  and  order  appealed  from  must  be  reversed, 
and  a  new  trial  ordered  as  to  such  causes  of  action,  with  costs  to 
the  appellant  to  abide  the  event 

All  concur. 


Thomas  P.  Wood,  App'lt,  v.  Third  Avenue  Railroad  Com- 
pany,^ Resp't 

{Supreme  Court,  General  Term,  Second  Bepartment,  FUed  December  f ,  1896.) 

Negligence— Street  car  track. 

The  fact  that  a  large  number  of  people  have  passed,  without  accident, 
the  manhole  covers,  placed  over  a  cable  railroad  track,  is  not  conclusive 
evidence  that  the  construction  is  safe. 

Appeal  from  an  order,  granting  a  new  trial  after  a  verdict  in 
favor  of  plaintiff. 

Thomas  E.  Pearsall,  for  prff ;  Hoadley,  Lauterbach  <t  Johnson^ 
for  deft 

Pratt,  J. — The  defendant,  which  operates  a  cable  railroad,  laid 
manhole  covers  in  the  public  street  opposite  the  New  York  en- 
trance of  the  Brooklyn  bridge,  with  a  circular  hole  in  the  center 
of  such  cover  If  inch  in  diameter.  The  hole  was  open  and  un- 
guarded. The  plaintiff  crossing  the  street  one  of  the  crutches 
with  which  he  walked  went  into  the  hole,  and  plaintiff  was  thrown 
and  injured.  The  jury  found  the  construction  npgligent  and  gave 
plaintiff  a  verdict  which  was  set  asida     Plaintiff  appeals. 

The  defendant  showed  that  since  the  manhole  had  been  so  con- 
structed a  great  number  pf  people  had  crossed-at  that  place  with- 
out accident,  and  claimed  that  to  be  eoTiclusive  evidence  that  the 
construction  was  a  safe  one.  That  view  prevailed.  We  think 
that,  while  the  safe  passage  of  so  many  people  was  a  matter  proj)er 
for  the  consideration  of  the  jury,  the  court  went  too  far  in  holding 
that,  as  a  matter  of  law,  it  entitled  defendant  to  a  judgment  in  its 
favor.  The  hole  in  the  iron  cover  was  large  enough  to  admit  the 
heel  of  a  shoe,  and,  obviously,  it  was  only  a  question  of  time  when 
an  accident  would  occur.  It  is  not  rare  to  see  people  with  crutches, 
and  they  have  a  right  to  use  the  streets.     The  manhole  covers  are 
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between  the  tracks,  and  if  a  lady  with  a  high  heeled  shoe  shouhl 
step  upon  the  hole,  it  would  be  a  happy  accident  if  she  escaped 
with  her  life.  It  is  nbt  possible  that  the  good  fortune  of  defend- 
ant in  escaping  accidents  for  a  season  can  give  it  a  vested  right  to 
maintain  such  a  dangerous  obstruction  in  the  public  street.  This 
is  the  more  obvious  when  we  learn  that  the  only  benefit  the  de- 
fendant derives  from  the  hole  is  that  the  cover  cun  be  lifted  about 
eighteen  seconds  sooner  than  it  can  be  if 'built  with  a  notch  in  the 
Biue.  That  advantage  is  too  trivial  to  be  considered  in  opposition 
to  the  safety  of  the  publia 

Order  appealed  from  reversed,  and  judgment  ordered  on  the 
verdict,  with  costs. 

All  concur. 


Bowery  Bank  of  New  York,  Resp't,  v.  Mary  E.  Gerety,  as 
Administratrix,  eta,  AppMt 

{Supreme  Court,  QtneraZ  Term,  First  Department,  Piled  December  18,  1896,) 

Bills  and  noteb — Voro  contract. 

Where  a  sheriff,  upon  borrowing  mobey,  gives  as  security  his  note  with 
indorsers,  and  an  assignment  of  his  bills  against  the  county;  as  sheriff,  for 
services  not  yet  performed,  the  fact  that  such  assignment  is  invalid,  as 
against  public  policy,  does  not  affect  the  validitv  of  uie  note. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  rendered  by  direction  of  the  court 

Charles  A.  Deshon^  for  app^lt ;  James  It  Marvin^  for  resp't 

Parker,  J. — Alexander  V.  Davidson,  while  sheriff  of  the  city 
and  county  of  New  York,  and  about  S^'ptember  10,  1885,  applied 
to  the  plaintiff  for  a  loan  of  $4,500,  and,  as  security  for  its  re- 
payment, he  proposed  to  give  to  the  plaintiff  his  note  for  such 
amount,  indorsea  by  Moses  Mehrbach,  Joseph  L.  Gerety,  and 
Aaron  Aarons,  and  also  assign  to  the  bank  his  bills  against  the 
county  as  sheriff  for  the  following  month  of  December.  His 
proposition  being  acceded  to,  Davidson  accompanied  by  his  pro- 
posed endorsers,  went  to  the  banking  house  of  the  plaintiff,  where  * 
the  note  was  signed  by  Davidson,  and  indorsed  by  Melirbach, 
Gerety,  and  Aarons;  and,  at  the  same  time,  Davidson  in  conform- 
ity with  his  arrangement  with  the  the  indorsers,  as  well  as  with 
plaintiff,  assigned  to  the  plaintiff  his  bill  for  services  for  the  month 
of  December.  The  assignment  to  the  bank  of  Davidson's  bill  for 
services  not  then  performed,  but  to  be  rendered  in  the  future,  was 
void  as  against  public  policy.  Bowery  Nat  Bank  v.  Wilson^  122 
N.  Y.  478 ;  34  St.  Rep.  43. 

In  this  action,  which  is  brought  upon  the  note,  and  against  the 
administratrix  of  one  of  the  indorsers,  it  is  urged  that  inasmuch 
as  the  assignment  of  the  December  bill  was  unenforceable  by  the 
banU:,  because  illegal,  the  note  is  also  unenforceable.  In  other 
words,  it  is  asserted  by  the  defendant  to  be  a  sound  legal  propo- 
sition that  if  a  party  borrowing  money  attempts  to  assure  its 
repayment  by  two  kinds  of  security,  the  one  valid,  and  tlie  other 
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invalid,  the  lender's  right  to  enforce  the  valid  security  is  U^st  bv 
his  acceptance  of  the  invalid  security,  notwithstanding  the  fac> 
that  the  acceptance  of  the  invalid  security  was  not,  as  to  the 
lendor,  malum  per  se,  and  that  such  acceptance  was  with  the 
knowledge  and  consent  of  the  obligors  on  the  valid  security,  to 
whom  no  injury  was  thereby  occasioned. 

In  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490,  a  draft  issued 
by  a  banking  association,  to  one  who  took  it  upon  a  loan  of 
money  to  the  bank,  was  held  to  be  void,  but  it  was  also  held 
that  the  lender  was  entitled  to  the  money  advanced  by  him  upon 
the  basis  of  a  contract  of  loan,  treating  that  as  valid,  and  rejec^ 
ing  the  illegal  security.  In  the  course  of  the  opinion,  the  court 
said: 

'*  1  proceed,  therefore,  next  to  observe  that  a  party  dealing  with 
one  of  these  banks,  and  taking  from  it  a  secunty  which  the  stat- 
ute prohibits,  can  reject  the  security  if  it  be  regarded  as  void,  and 
recover  the  money  or  value  which  he  advanced  on  receiving  it 
*  *  *  The  loans  themselves  were  lawful  contracta,  and  I  see 
no  reason  why  they  cannot  stand  according  to  their  terms  and 
intention,  rejecting  only  the  assurances  given  for  the  repayment  as 
simply  worthless. 

So,  if  Davidson  had  given  his  individual  note  without  indorse- 
ment, and  as  further  security  had  made  assignment  of  his  Decem- 
ber bills,  the  fact  that  the  security  was  worthless  and  void  wo%ld 
not  have  affected  the  contract  of  loan.  The  bank  could  have 
rejected  the  security,  and  have  proceeded  against  Davidson  on  bis 
note.  But  Davidson,  instead  of  giving  his  individual  note  for  the 
loan,  gave  an  indorsed  note,  and  the  indorsers  thereon  are  in  no 
different  position  than  Davidson,  except  as  regards  the  question 
of  priority  of  liability.  Davidson,  by  the  note  which  he  signed 
as  maker,  agreed  to  pay  to  the  plaintiff  the  amount  which  it  had 
loaned  him.  The  fact  that,  as  a  further  assurance  of  payment,  be 
gave  to  the  plaintiff  a  worthless  security,  because  void,  did  not 
affect  his  gbligation  to  pay  his  note ;  and  the  indorsers,  by  the 
contract  of  indorsement,  undertook  that  the  maker  should  pay  the 
same  at  maturity  when  duly  called  upon  and  invited,  and  that 
they  would  pay  th3  same  if  the  maker  should  not 

Having  thus  briefly  referred  to  the  principles  which  we  think 
suppt)rt  the  decision  of  the  learned  judge  at  circuit,  we  shall  refer 
to  a  few  of  the  authorities  which  the  counsel  for  the  appellant 
cites  in  support  of  his  contention.  The  first  case  is  that  of  Bank 
v.  King,  44  N.  Y.  87.  In  tiiat  case  Piatt  and  Holroyd  assigned 
to  J.  M.  King  &  Co.  the  tools,  machinery-  geods  in  stock,  and 
business  carried  on  by  them,  together  with  the  good  will  of  the 
business,  and  covenanted  not  to  become  interested  directly  or  in- 
directly in  the  same  business  for  a  term  of  thirty  years.  The 
consideration  was  $11,000,  to  be  paid  in  nine  different  payments. 
for  the  last  of  which  a  promissory  note  was  given,  which  recited 
the  covenant  not  to  engage  in  the  business  again.  It  was  held 
thnt  the  covenant  was  illegal,  because  in  restraint  of  trade,  and 
tliat,  as  there  could  be  no  separation  of  the  good  consideration 
from  the  illegal,  there  could  be  no  recovery  on  the  nota     But 
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that  case  is  not  at  all  in  point,  for  in  this  case  the  contract ^of  k)an 
was  in  all  respects  legal  and  valid;  and  Dayidson's  promise  to 
pay  was  given  upon  full  consideration,  the  assignment,  which  was 
intended  as  further  security  for  the  repayment  of  the  loan,  being 
alone  invalid.  The  case  of  Arnot  v.  Coal  Co.,  68  N.  Y.  5S8,  is, 
in  principle,  analogous  to  the  case  of  Bank  v.  King,^  In  that  case 
plaintiff's  assignor  and  the  defendant  entered  into  an  agreement 
for  the  sale  of  coal  to  the  defendant ;  the  agreement  providing, 
among  other  things,  that  the  plaintiff's  assignor  should  not  sell 
coal  to  any  other  party  north  of  the  state  line  during  tlie  existence 
of  the  contract  It  was  held  that  this  contract  was  illegal,  and,  as 
it  constituted  a  part  of  the  consideratfon,  the  agreement  was  void, 
and  plaintiff  was  denied  recovery  for  a  partial  perf9rmance.  In 
all  of  the  cases  cited  by  the  appellant  the  consideration  consisted 
of  both  legal  and  illegal  stipulations,  which  were  dependent  and 
inseparable,  and  in  such  cases  it  is  held  that  the  unlawful  con- 
sideration vitiates  the  promise.  But,  if  we  are  right  as  to  the 
nature  of  the  contract  between  the  bank  and  Davidson,  these  cases 
are  not  applicable  to  this  ona 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


LiLLiE  J.  Eable,  Resp't,  v.  George  H.  Robinson,  as  Trustee, 
etc.,  et  aly  App'lts. 

{Supreme  Court,  Chneral  Term,  First  Department,  Filed  December  IS,  1895.} 

1.  Contract — Consideration. 

The  extension  of  time  to  pay  a  debt,  which  becomes  extinguished  by  the 
act  of  the  owner  of  said  debt,  can  never  be  a  sufficient  consideration,  of 
itself,  to  support  a  promise  to  pay  such  debt. 

2.  Conditional  sale— Retaking  of  goods  by  vendor. 

Where  goods  are  sold  on  condition  that  they  shall  remain  the  property 
of  the  vendor  until  paid  for,  the  seizure  of  them  by  the  vendor  for  breach 
of  condition  extinguishes  the  purchaser's  liability  on  the  purchase  money 
notes  and  also  upon  any  additional  notes  given  by  him  merely  to  secure  an 
extension  of  time. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

Oeo.  M.  Pinney,  Jr,^  for  app'lts ;  A,  J.  Buttenhoefer,  for  resp't 

Van  Brunt,  P.  J. — There  does  not  seem  to  be  any  dispute  in 
regard  to  the  facts  upon  which  the  judgment  appealed  from  was 
founded.  It  appears  that  in  the  year  1893  the  uefendant  Ferdi- 
nand P.  Earle,  having  become  lessee  of  an  hotef  in  this  city, 
known  as  the  "New  Netherland,"  bought  of  the  defendant  com-  • 
pany  W.  &  J.  Sloane  carpets,  hangings,  draperies,  and  upholstery 
for  that  hotel,  which  goods  were  delivered  to  Earle  under  an 
agreement  which  contained  the  following  provision : 

"  It  is  hereby  agreed  that  these  goods,  described  as  above,  are 
the  property  of  and  belong  to  W.  &  J.  Sloane  until  paid  for  in 
full." 

Earle  gave  to  W.  &  J.  Sloane  certain  promissory  notes,  having 
considerable  periods  to  run,  for  the  purchase  price  of  said  goods. 


Digitized  by 


Google 


S32  New  York  State  Reporter,  Vol.  70.        [Sup.Ct 

On  the  same  day  the  defendant  the  Phoenix  Furniture  Company 
sold  and  delivered  to  said  Earle  the  furniture  for  said  hotel,  and 
Earle  gave  to  that  company,  also,  his  promissory  notes  in  payment 
therefor,  having  also  considerable  periods  to  run.  This  furniture 
was  delivered  to  Earle  under  an  agreement  which  contained  the 
express  provision  that  the  title  should  not  pass  to  Earle,  but 
should  remain  in  the  company  until  Earle  should  pay  the  install- 
ments and  all  insurance  premiums,  and  in  default  of  payment  the 
company  was  to  have  the  right  to  take  possession  of  said  lurniture 
and  remove  it  from  the  building;  and,  inasmuch  as  it  might  not 
be  possible  to  sell  it  as  new  furniture,  it  was  further  agreed  that 
all  payments  made  up  to  the  time  the  property  was  so  taken 
sliould  belong  to  the  company,  and  that,  if  one-half  of  the  pur- 
chase price  should  have  been  paid  by  Earle,  the  Phoenix  Conrpany 
would  return  one-fourth  of  the  furniture,  and  that  if  three- fourths 
of  the  purchase  price  was  paid,  the  company  would  return  to 
Earle  one-half  of  the  furniture,  according  to  the  schedule  prices, 
the  selection  to  be  made  by  the  company.  Earle  also  purchased 
of  tlie  defendant  the  Gorham  Company  the  silverware  for  said 
hotel,  and  it  t^ok  in  payment  thereof  Earle's  promissory  notes, 
secured  by  chattel  inortgage  on  said  silverwara  Earle  failed  ' 
to  pay,  as  they  came  due,  certain  of  the  notes  held  by  W.  & 
J.  Sloane  and  the  Gorham  Company.  In  consequence  of  such 
default  the  three  companies  demanded  that  Earle  execute  and  de- 
liver new  notes,  and  that  he  secure  such  new  notes  by  a  moilgage 
upon  the  lease  and  personal  property  in  the  Hotel  Normandie,  of 
which  Earle  was  the  proprietor.  In  compliance  with  this  demand, 
and  for  the  purpose  of  securing  an  extension  of  time  of  payment, 
Earle,  on  the  15th  of  January,  1894,  executed  and  delivered  to 
the  three  companies  certain  new  promissory  notes,  payable  to  their 
order.  Contemporaneously  with  the  delivery  of  such  new  prom- 
issory notes  to  the  three  companies,  Earle  executed  and  delivered 
to  the  defendant  Robinson,  as  trustee,  as  further  collateral  secuiity 
for  the  notes,  a  mortgage  on  the  lease  and  personal  proj)erty  in 
the  Hotel  Normandie.  The  Normandie  mortgage,  and  also  tlie 
written  offer,  signed  by  Earle,  pursuant  to  which  the  mortgage 
and  the  new  notes  were  given,  both ,  contained  the  following 
provision ; 

*'  That  none  of  the  present  security  now  held  by  said  three 
corporations,  or  either  of  them,  is  to  be  changed  in  any  respect;  but 
tliat  tliis  extension  of  the  terms  of  payment  is  in  consideration  of 
the  payment  of  one  dollar  ($1)  and  the  giving  of  this  mortgage  as 
further  collateral  security  thereto." 

The  new  notes  exceeded  the  amount  of  the  old  notes  bv  tlie 
amouut  of  the  interest  added.  At  the  time  of  the  making  and 
delivery  by  Earle  of  the  Normandie  mortgage  and  the  new  notes, 
none  of  the  old  notes  were  surrendered,  and  by  express  agreement 
the  old  notes  were  to  be  retained  by  the  three  companies,  but 
were  not  to  be  negotiated  by  them,  and  not  to  be  surrendered  to 
Earle  until  the  new  notes  were  paid.  The  day  after  the  execution 
of  the  Normandie  mortgage,  Earle  paid  $2,000,  which  was  distrib- 
uted among  the  defendant  companies.     Earle  was  dispossessed 
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from  the  hotel  on  the  19th  of  March,  1894.  He  thereupon  con- 
fessed judgment  to  certain  creditors,  and  the  plamtitf,  under  the 
execution  sales  which  followed,  purchased  for  a  nominal  consider- 
ation the  right,  title,  and  interest  of  Earle  both  in  tlie  New  Netber- 
lund  property  and  also  in  the  lease  and  personal  property  covered 
by  the  Normandie  mortgage.  On  the  5th  of  April,  1894,  Earle 
made  default  in  paying  tbe  first  of  the  new  notes,  which  became 
due  on  that  day,  to  W.  &  J.  Sloane  and  the  Phoenix  Company. 
On  the  6th  of  April  the  Sloane  and  Phoenix  Companies  retook 
the  property  which  they  had  sold  and  delivered  to  Earle,  and  each 
sent,  both  to  Earle  and  the  plaintifi!,  a  written  notice  containing 
this  statement : 

'*  We  further  notify  you  that  we  shall,  in  due  course,  and  within 
the  time  allowed  by  law,  sell  all  of  said  property  so  reta'ken 
by  us  for  the  best  price  we  can  obtain,  and  give  you  credit 
for  the  proceeds  of  such  sale.  We  shall  be  pleased  to  receive 
any  suggestions  which  you  may  desire  to  make  regarding  the  sale 
of  said  property,  as  we  desire  to  do  in  all  respects  what  is  best  for 
both  parties." 

On  the  30th  of  July,  1894,  the  Phoenix  and  Sloane  Companies 
sold  the  chattels  which  they  had  thus  retaken  at  private  sale  to 
Robert  StaflEord  and  EL  P.  Whittaker,  the  present  lessees  of  the 
Netherland;  the  Phoenix  Company  realizing  $75,000,  and  the 
Sloane  Company  $35,000.  A  bill  of  sale  of  the  furniture  was 
executed  by  the  Pboeiiix  Company,  and  purported  to  grant  and 
convey  "all  the  furniture  at  present  located  in  the  Hotel  New 
Netherland,  now  designated  as  the  *  Hotel  Netherland,'"  and  con- 
tained covenants  upon  the  part  of  the  vendor  as  follows: 

"And  said  party  of  the  first  part  does  hereby,  for  itself,  its  suc- 
cessors and  assigns,  expressly  covenant  that  said  furniture,  and 
the  whole  thereof,  is  free  ana  clear  of  and  from  all  claims,  de- 
mands, liens,  and  incumbrances  of  every  kind,  and  that  said  party 
of  the  fii-st  part  is  the  sole  and  exclusive  owner  thereof,  free  from 
any  demand  or  claim  on  the  part  of  any  person  or  presons  what- 
soever. And.said  party  of  the  first  part  does  hereby,  for  itself,  its 
successors  and  assigns,  expressly  covenant  and  agree  to  and  with 
said  parties  of  the  second  part  to  warrant  and  defend  the  sale  of 
the  said  furniture,  and  the  whole  thereof,  hereby  sold  unto  the 
said  parties  of  the  second  part,  their  executors,  administrators, 
and  assign,  against  all  and  every  person  and  persons  whomsoever." 

A  bill  of  sale  with  similar  covenants  was  executed  l)y  the 
Sloane  Company  for  the  carpets,  curtains,  drapery,  bedding  and 
chairs  in  said  hotel.  Subsequently,  the  trustee  of  the  Normandie 
mortgage  gave  notice  of  an  mtention  to  foreclose,  sell,  and  dispose 
of  all  the  property  mentioned  and  included  in  that  mortgage, 
whereupon  tliis  action  was  brought  to  restrain  the  foreclose  of 
the  mortgage,  upon  the  ground  that  there  was  nothing  due  there- 
on. The  foregoing  facts  apppearing  upon  the  trial,  the  court  held 
that  the  mortgage  could  not  be  foreclosed,  and  that  there  was  noth- 
ing due  thereon,  and  gave  judgment  for  the  plain tiflE ;  and  from 
such  judgment  this  appeal  is  taken. 
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It  is  urged  upon  the  part  of  the  appellant  that: 

*'The  vital  error  of  the  leanied  justice  is  that  he  wholly  over- 
looks the  circumstances  under  which  the  new  notes  were  given  by 
Earle  to  the  three  companies.  He  erroneously  assumes  that  the 
consideration  for  the  new  notes  was  simply  the  original  purchase 
price  of  the  property  agreed  to  be  sold  aud  delivered  by  the  com- 
panies to  Earle. 

In  this  it  seems  to  be  assumed  that,  if  no  recovery  could  be  had 
upon  the  old  notes  because  the  consideration  therefor  had  failed, 
a  recovery  could  be  had  upon  the  new  notes  because  there  was 
incorporated  in  the  new  notes  the  interest  upon  the  amount  se- 
cured by  the  old  notes,  and  the  time  for  payment  extended.  This 
is  the  only  new  consideration,  if  it  may  be  called  such,  which  was 
incorporated  into  the  new  notes.  It  seems  to  us  that  the  learned 
counsel  loses  sight  of  the  fact  that  interest  is  a  mere  appurtenant 
to  a  debt,  and  when  the  debt  is  destroyed  there  is  nothing  upon 
which  interest  can  stand.  The  extension  of  time  to  pay  a  debt 
which  becomes  extinguished  by  the  act  of  the  owner  of  such  debt 
can  never  be  a  sufficient  consideration  of  itself,  to  support  a  prom- 
ise to  pay  the  debt  If  the  position  of  the  learned  counsel  is  cor- 
rect, then  when  a  note  is  renewed  and  interest  is  added,  no  matter 
if  the  consideration  for  the  first  note  entirely  fails,  the  renewal 
notes  can  be  enforced.  It  if  not  necessary  to  cite  authorities  for 
the  purpose  of  establishing  the  proposition  that  renewal  notes,  al- 
though interest  may  be  added  and  time  extended,  are  subject,  in 
the  hands  of  the  original  holders,  to  the  same  defenses  as  the  orig- 
inal debt,  and  that  if  by  the  act  of  the  creditor  the  debt  ceases  to 
be  enforceable,  such  defense  is  applicable  to  all  renewals  or  ex- 
tensions of  such  debt,  whether  interest  is  included  or  not;  and 
when  the  learned  court  held  that  there  could  be  no  recovery  for 
.the  original  indebtedness,  the  structure  upon  which  the  whole  of 
this  security  rested  failed,  as  payment  of  a  collateral  can  never  be 
enforced  where  the  original  debt  is  extinguished. 

The  question  therefore  resolves  itself  into  that  which  was  deter- 
mined by  the  learned  justice  below  against  the  appellants.  Upon 
an  examination  of  the  case  and  a  consideration  of  the  arguments 
presented  upon  this  appeal,  we  think  that  the  learned  counsel  for 
the  appellants  has  mistaken  the  relations  existing  between  these 
contracting  companies  and  Earle.  They  are  endeavoring  to  claim 
rights  such  as  they  would  have  had,  had  they  simply  a  vendor's 
lien  upon  goods  sold,  the  title  to  which  ha<l  passed  to  the  vendee, 
but  which  had  never  been  delivered.  The  case  of  Van  Brocklen 
V.  Smeallie,  140  N.  Y.  70;  55  St  Rep.  263,  describes  the  vendors 
lien  as  arising  under  these  circumstances  : 

"That  the  vendor  of  personal  property  has  a  lien,  or  something 
more  than  a  lien,  upon  it  for  the  purchase  price,  while  it  remains 
in  his  possession  awaiting  deli  very,  although  the  right  of  property 
has  passed  to  the  vendea  The  right  of  the  unpaid  vendor  is 
deemed,  sometimes  analogous  to  the  pawnee's  right  of  sale,  and 
sometimes  to  the  right  of  .stoppage  in  transitu.  Whatever  it  be 
it  is  at  least  a  lien  upon  the  property  sold  for  the  purchase  price 
so  long  as  it  remains  undeliverea,  which  lien  the  vendor  may  eii- 
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force  by  a  sale,  and  then  recover  any  balance  of  the  contract  price 
unrealized." 

The  appellantsjn  this  action  seek  to  claim  rights  such  as  a  per- 
son would  have  who  stands  in  that  relation  to  the  transaction.  It 
is  a  familiar  principle  that  the  vendor's  lien  is  gone  the  moment  the 
property  is  delivered.  Tlie  right  of  stoppage  in  transitu  is  only 
exercised  where  the  property  can  be  seized  before  it  reaches  the 
consignee.  It  is  undoubtedly  true  that,  where  the  vendor's  lien 
exists,  the  right  of  the  vendor  in  enforcing  the  same  is  threefold  : 
He  may  store  the  property  for  the  buyer  and  sue  for  the  purchase 
price,  or  he  may  sell  the  property  as  agent  for  the  vendee  and  re- 
cover any  deficiency  resulting,  or  he  may  keep  the  property  as 
his  own  and  recover  the  difference  between  the  contract  and  the 
market  price  at  the  time  and  place  of  delivery. 

None  of  these  rules  apply  to  the  case  at  bar  or  to  any  condi- 
tional sale  where  the  title  to  the  property  remains  in  the  vendor. 
And  this  is  the  relation  which  by  express  contract  existed  between 
the  defendant  companies  and  Ferdinand  P.  Earle.  They  ex- 
pressly reserved  to  themselves  the- title  of  this  property,  with  right 
to  take  possession  of  it  and  to  forfeit  all  payments  which  had  been 
previously  made,  upon  default  in  the  payment  of  any  of  these 
notes.  •  The  agreement  between  the  Phoenix  Company  and  Earle 
was  more  formal  and  broad  than  that  between  Earle  and  thfe 
Sloane  Company.  But,  as  far  as  this  question  of  title  was  con- 
cerned, they  amounted  to  the  same  thing,  —  that  Earle  was  to  get 
no  title  to  the  property  until  he  had  paid  for  it;  and  it  was  upon 
this  theory  that  these  companies  acted  when  Earle  made  default 
They  took  possession  of  the  property  and  sold  it  as  their  own. 
They  guaranteed,  in  the  bills  of  sale  to  the  purchaser,  that  they  were 
the  owners.  Now,  if  they  had  understood  that  the  title  had  passed 
to  Earle  how  could  they  have  given  such  a  guaranty?  They  under- 
stood at  that  time  that  they  were  the  owners  ;  not  that  they  had  a 
lien  upon  the  property  and  were  foreclosing  that  lien.  They  sold 
it  as  owners,  having  a  complete  and  full  title,  and  Earle  having  no 
right  or  interest  therein,  tinder  such  circumstances,  can  these  de- 
fendant companies,  after,  they  have  asserted  the  rights  given  them 
by  the  instruments  above  quoted,  which  they  thought  better  pro- 
tected them  than  a  mortgage  upon  the  property,  now  come  into 
court  and  be  heard  to  say  that  all  they  had  was  a  lien  whieh  they 
foreolosed?  It  seems  to  ns  not  They  were  not  contented  with 
the  lien.  They  wanted  to  have  the  right  of  taking  this  property 
in  default  of  payment  of  the  last  note,  even  if  all  the  rest  had 
been  paid,  and  of  forfeiting  all  the  payments  whicli  had  previously 
been  made;  the  Phoenix  Company,  however,  making  an  agree- 
ment that,  as  a  certain  portion  of  the  payments  were  made,  Earle 
should  get  title  to  such  portion  of  the  fnrniture  as  they  might 
select  according  to  schedule  prices.  It  is  not  at  all  likely  that 
that  these  companies,  in  case  a  large  proportion  of  these  payments 
had  been  pai<l,  would  have  insisted  upon  thoir  strict  legal  rights; 
but  thev  had  the  power  so  to  do,  and  it  depended  entirely  upon 
their  charity  whether,  after  a  default  was  made  in  the  payment  of 
the  last  note,  Earle  should  not  lose  all  that  he  had  paid,  with  the 
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exception  of  that  reserved  to  him  by  the  Phoenix  Company's  con- 
tract Now  these  companies  have  taken  this  property  as  of  their 
original  title,  where  is  there  any  consideration  for  the  renewal 
notes  which  Earle  gave?  He  got  nothing  but  tfie  mere  possession 
of  this  furniture  during  this  time.  He  acquired  no  title  or  interest 
therein,  and  could  not  until  he  had  paid  the  notea  He  could  not 
call  the  companies  to  account  as  to  the  manner  in  which  they  sold 
this  property.  They  might  have  given  it  away,  and  it  would  have 
made  no  diflference  to  him,  because  he  had  no  interest  whatever 
in  it,  having  made  default  in  the  payment  of  the  notes,  and  the 
parties  selling  the  property  having  exercised  their  right  under  the 
contract  to  resume  possession. 

This  relation  between  the  vendor  and  vendee  on  conditional 
sales  is  recognized  by  the  legislation  of  1893  and  1895.  In  1893, 
by  chapter  684,  it  was  enacted  that,  when  articles  conditionally 
sold  are  retaken  by  the  vendor  or  his  successor  in  interest,  such 
property  sold  and  taken  shall  be  retained  for  thirty  days  by  the 
person  by  whom  or  on  whose  behalf  the  same  has  been  so  taken, 
during  which  time  the  purchaser  or  his  successor  in  interest  may 
fulfill  such  contract  of  purchase,  and  shall  be  entitled  thereupon 
to  receive  such  property;  and  that  after  the  expiration  of  such 
time  all  interest  of  the  purchaser  or  his  successor  in  interesl  in  the 
property  shall  cease.  And  in  1895,  by  chapter  523,  it  was  pro- 
vided that  if,  on  the  retaking  and  resale  of  goods  conditionally 
sold,  there  should  be  a  surplus  realized  by  the  vendor,  such  sur- 
plus should  be  paid  to  the  vendea  If,  in  conditional  sales,  there 
is  any  such  thing  as  a  vendor's  lien,  there  was  absolutely  no  nec^- 
sity  for  such  sUitutes.  The  statutes  were  enacted  for  the  purpose 
of  alleviating  hardships  such  as  would  have  existed  in  the  case  at 
bar  had  Eurle  paid  all  his  notes  but  one,  and  then  unfortunately 
failed  to  pay  that  note,  and  these  companies  had  taken  the  goocis 
in  question,  forfeited  all  pavments  made  by  Earle,  sold  the  goods 
for  much  more  than  was  due,  and  pocketed  the  proceeds.  It  is 
urged  that,  had  the  companies  sued  on  the  notes  after  retaking  and 
selling  the  property,  Earle  would  simply  have  had  the  riglit  to 
make  them  account  for  the  value  of  the  property  taken.  In  other 
words,  he  would  have  had  a  partial  defense  by  way  of  counter- 
claim for  the  value  of  the  propertv;  and  the  cases  of  Payne  v  Cut- 
ler, 13  Wend.  605;  Spalding  v.  Vandtrcooh  2  id.  431;  Stacy  v. 
Kemp,  97  Mass.  166, — are  cited  to  support  that  proposition.  All 
that  these  cases  decide  is  that  where  there  is  a  partial  failure  of 
consideration  the  party  mav  recoup  on  an  action  on  the  promis- 
sory note,  and  they  st^ein  to  have  no  application  whatever  to  a 
case  where  the  whole  original  indebtedness  is  wiped  out  In^  the 
action  of  the  creditor.  It  is  urged  that  the  case  of  Brewer  v. Ford, 
54  Hun,  11;  26  St  Rep.  88S:  59  Hun,  17;  35  St.  Bep.  967;  126 
N.  Y.  643, — is  conclusive  authority  for  the  proposition  that,  in 
this  state,  a  conditional  vendor  has,  upon  the  vendee's  default, 
unless  there  he  sornethitig  to  the  contrary  in  the  contract  between 
the  parties,  tlie  ri^ht  to  retake  the  property  and  apply  it  to  the 
payment  of  the  debt,  and  may  thereafter  recover  any  deficiency 
from  the  vendee.     Upon  an  examination  of  this  case  we  fail  to 
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find  any  such  question  involved.  The  plaintiff  had  sold  to  the 
defendant's  assignor  certain  property,  consisting  of  machinery,  and 
it  was  provided  in  the  contract  of  sale  that  the  machinery  sliould 
be  the  property  of  the  plaintiff  until  paid  for.  Payment  was  made 
by  the  giving  of  certain  promissory  notes.  Certain  of  the 
machinery  was  assigned  by  the  vendee  to  the  defendant  assignee, 
and  went  into  his  possession.  The  plaintiff  demanded  possession 
of  the  same,  which  was  refused,  and  an  action  of  conversion  was 
brought  Upon  the  trial  it  was  insisted  that  the  action  could  not 
be  maintained  without  a  surrender  of  the  notes,  only  one  of  which 
had  become  due,  and  all  of  which  were  outstanding;  and  it  was 
held  that  the  plaintiff  might  recover  his  own  prouerty  in  this 
action,  irrespective  of  where  the  notes  were.  In  other  words,  if 
Earle  iiad  parted  with  the  possession  of  some  of  this  property,  the 
Phoenix  and  Sloane  Companies  could  retake  it  upon  his  making 
default  in  the  payment  of  his  notes. 

It  does  not  seem  necessary  to  say  anything  further  upon  the 
questions  involved  on  this  appeal.  As  has  already  been  stated, 
the  extension  of  time  or  the  promise  to  pay  the  interest,  which 
had  accrued  upon  the  old  notes  and  was  incorporated  in  the  new, 
did  not  and  could  not  form  any  independent  consideration.  Such 
consideration  was  based  upon  the  validity  of  the  debt  represented 
by  the  old  notes,  and  when  that  consideration  failed  there  was 
nothing  left  to  which  interest  could  attach. 
The  judgment  should  be  aflftrmed,  with  costa 
All  concur.  # 


Henrietta  Pisk,  Resp't,  v.  New  York  Press  Company,  Lim- 
ited, App'k 

{Supreme  Court,  Qentt'cU  Tei^m,  First  Department,   Filed  2/eeember  18,  1895.) 

Libel — Special  damages. 

Id  an  action  for  libel,  where  special  damages  are  claimed  for  plaintiff's 
loss  of  employment  as  a  teacher,  it  is  error  to  submit  to  the  jury  any  item 
of  such  claim  which  is  wnolly  unsupported  by  evidence. 

Appeal  from  a  judgment  on  a  verdict  in  favor  of  plaintiflE,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

John  W.  Bootht/j  for  app'lt ;  Daniel  R  Hays,  for  resp't 

Parker,  J. — The  judgment  awards  to  the  plaintiff  $6,000  for 
damages  occasioned  to  her  by  the  publication  of  certain  articles  in 
a  newspaper  published  by  the  defendant  The  appellant  attacks 
it  on  the  ground  that  such  award  includes  some  amount  for  special 
damages  resulting  from  the  dismissal  of  the  plaintiff,  who  was  a 
teacher  in  one  of  the  public  schools  of  this  citjr,  by  the  board  of 
education,  for  which  there  is  no  warrant  in  the  eVidence.  That 
the  appellant  is  right  in  saying  that  the  matter  of  special  damages 
was  before  the  jury,  and  in  such  a  way  as  requires  the  court  to 
assume  that  it  was  considered  in  making  up  the  amount  of  the 
verdict,  is  quite  clear.  In  the  first  place,  the  complaint  alleges  in 
paragraph  6  as  follows : 
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"And  plaintiff  further  shows  that  since  and  by  reason  of  the 
publication  first  above  mentioned,  and  the  scandal  thence  arising, 
the  said  board  of  education  of  the  city  of  New  York  has  sent  her 
a  notice  of  removal  from  her  said  office  of  principal,  and  refuses 
to  allow  her  to  continue  her  duties  or  collect  her  salary." 

On  the  trial  the  plaintiff  proved  her  dismissal  by  the  board  of 
education,  the  amount  of  her  salary,  which  was  $1,750  a  year,  and 
that  she  had  held  such  position  for  many  years.  During  the  pro- 
gress of  the  trial  the  court  understood  from  the  complaint  and  ihe 
position  of  the  counsel  that  the  case  was  being  tried  upon  the 
theory  that  one  element  of  her  damage  consisted  of  her  dismissal 
from  the  public  service  because  of  the  publication  complained  of. 
This  appears  not  only  by  the  general  course  of  the  trial,  but  also 
from  the  statement  of  tfie  court  while  ruling  upon  an  objection 
interposed  to  a  question  bearing  upon  the  element  of  damages. 
The  court  said:  "The  whole  special  daipages  that  you  set  out  is 
being  dismissed  from  the  public  service.  That  is  your  case.** 
Now,  while  the  case  was  tried  upon  that  theory,  and  the  rulings 
of  the  court  upon  the  admission  and  rejection  of  testimony  were 
in  all  respects  correct,  the  plaintiff  failed  to  prove  the  basic  fact 
upon  which  to  rest  her  claim  for  special  damagea  She  proved 
that  she  had  been  a  teacher  in  the  public  schools  for  thirty- 
five  years,  was  receiving  a  salary  of  $1,750  a  year,  and  was 
dismissed  from  the  public  service  by  the  board  of  education 
immediately  after  the  publication  of  the  first  article  alleged  in 
the  contplaint;  but  she  failed  to  prove  that  the  article  ever 
came  to  the  knowledge  of  any  member  of  the  board  of  education, 
or  that  its  publication  contributed  in  any  degree  whatever  towards 
her  dismissal  from  the  service.  It  is  quite  likely  that  the  failure 
to  prove  that  fact  may  have  been  an  oversight,  but  we  are  not 
permitted  to  speculate  as  to  whether  it  was  or  not  Judgments 
must  have  evidence  to  support  them,  and  there  is  no  evidence  in 
this  record  that  plaintiff's  discharge  was  occaioned  by  the  publica- 
tion of  the  article  alleged  in  the  complaint  That  the  evidence 
was  silent  upon  this  question  was  probably  not  in  the  mind  of  the 
judge  when  he  came  to  submit  it  to  the  jury,  for  he  denied  de- 
fendant's request  to  charge  that  "there  is  no  evidence  that  the 
publication  of  the  article  on  April  15,  1892,  was  the  cause,  di- 
recily  or  indirectly,  of  the  plaintiff's  discharge  from  Grammar 
School  No.  71."  Again,  after  the  court  had  delivered  its  instruc- 
tions to  the  jury,  through  which  they  were  advised  that  there 
could  be  no  recovery  because  of  her  dismissal  unless  plaintiff  had 
shown  that  the  publication  of  the  libel  was  the  cause  of  it.  de- 
fendant's counsel  asked  the  court  to  charge  the  jury  that  there 
was  no  such  evidence,  to  which  request  the  court  replied:  "I 
won't  charge  whether  there  is  evidence  or  not  It  is  for  the  jury 
to  say  that"  If  there  had  been  evidence  from  which  the  infer- 
ence uf  fact  could  have  been  properly  drawn  that  the  plaintiff  was 
discharged  because  of  tiie  publication  complained  of,  then  the 
position  taken  by  the  court  would  have  been  entirely  sound.  But 
it  is  error  to  submit  to  a  jury  any  item  of  plaintifTs  claim  which 
is  wholly  unsuppojted  by  evidence.     Holmes  v.  Jones,  121  N.  Y. 
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461-470;  31  St.  Rep.  379.  That  was  done  in  this  case  against 
objection  by  the  defendant,  and  its  exception  taken  thereto  call 
for  a  reversal  of  the  judgment 

The  judgment  should  be  reversed,  with  costs  to  the  appellant  to 
-abide  the  event 

All  concur.  

William  Jay  et  al^  Resp'ts,  v,  William  G.  Wilson,  App'lt 

(Supreme  Court,  General  Term,  Fint  Department,  Filed  December  18,  1895,) 

1.  Vendor  and  purchaser — Title. 

A  purchaser  who  agrees  to  accept  the  title  to  real  estate  if  "satisfactory," 
is  bound  to  accept  it  If  a  marketable  title  is  shown. 

2.  Same — Marketable  title. 

A  purchaser  will  not.  ^nerally,  be  compelled  to  take  a  title  when  there 
is  a  defect  in  the  record  title  which  can  be  cured  only  bv  a  resort  to  parol 
evidence,  but  such  is  not  the  case,  where  the  sole  ground  upon  which  it  is 
claimed  that  the  title  is  not  marketable  is  the  fact  that,  subsequent  to  the 
record  of  the  deed  of  the  purchaser  in  good  faith,  there  appears  from  his 
grantor  a  deed  of  a  previous  date  upon  the  record. 

Appeal  from  a  judgment  in  favor  of  plaintiflfa. 
The  facts  are  stated  oy  Mr.  Justice  O'Brien,  as  follows : 
This  action  was  brought  to  recover  a  fee  for  searching  defend- 
ant's title,  under  an  agreement  evidenced  by  a  memorandum 
signed  by  the  defendant,  as  follows : 

"48  Wall  Sti-eet,  New  York,  Nov.  26th,  L894. 
"Messrs.  Jay  &  Candler,  Attorney  and  Counsel  for  Egerton  L. 
Winthrop — ^Dear  Sir:  Your  client  being  willing  to  loan  me  $20,- 
000  for  nve  years  at  five  per  cent  per  annum  on  my  bond,  se- 
cured by  a  nrst  mortgage  on  the  premises  known  as  No.  {Jl4. 
West  Eighty-Sixth  street,  New  York  city,  and  now  owned 
by  me,  which  mortgage  is  to  be  executed  by  me  and  my  wife, 
and  which  said  bond  and  mortgage  are  to  be  arawn  by,  ana  to  be 
in  form  satisfactory  to,  you,  the  said  loan  to  be  made  in  case  my 
title  to  said  premises  is  satisfactory  to  you,  I  hereby  agree  to  pay 
you,  for  your  services  for  examining  such  title,  one  per  cent,  on 
the  amount  of  the  proposed  loan,  and,  in  addition,  all  cash  which 
you  may  disburse  lor  searches  and  for  recording  such  deeds  and 
mortgages  and  othei-s  papers  as  shall  be  desirable,  and  for  no- 
tary's fees  and  such  other  disbursements  as  shall  be  necessary. 

"Yours,  respectfully, 
William  G.  Wilson." 

Frederick  Van  Tine  was  the  owner  of  the  premises  under  ex- 
amination prior  to  June  29,  1889.  On  November  6,  1889,  Van 
Tine  executed  a  deed  to  Mary  F.  Hopkins  for  the  consideration, 
as  shown  in  the  deed,  of  $40,000.  Tlie  deed  was  recorded  No- 
vember 13,  1889.  By  a  deed  dated  June  29,  1889,  Frederick  Van 
Tine  purported  lo  convey  the  same  premise:^  to  Nelson  M.  Whip- 

Sle.     This  deed  was  recorded  May   14,  1890.     By   deed   dated 
uly  17,   1891,  and   recorded  July  22,   1891,   Mary  F.   Hopkins 
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conveyed  the  title  to  William  G.  Wilson,  the  defendant  in  this 
case.  Upon  discovery  of  the  Van  Tine-Whipple  deed,  plaintiff 
wrote  to  llose  &  Putzel,  who  were  attorneys  for  the  defendant  at 
the  time  of  the  purchase  by  him  of  the  premises,  of  the  condition 
of  the  record,  and  requested  them  to  call  and  explain  the  matter. 
Although  such  attorneys  disclaimed  being  the  representatives 
of  the  defendant,  they  nevertheless  wrote,  in  reply,  saying  if 
plaintiffs  or  whoever  had  the  matter  in  charge  would  call  at  their 
office,  "  we  would  be  happy  to  give  such  further  explanations  as 
we  possibly  can."  These  letters  do  not  seem  to  have  brought  the 
attorneys  together,  but  resulted  in  further  communications,  one 
of  which  was  a  letter  from  the  plaintiflEs  directly  to  the  defendant 
stating,  among  other  things,  that  **  after  carefully  examining  the 
returns  made  upon  the  search,  and  considering  the  questions  pre- 
sented, we  have  reached  the  conclusion  with  great  reluctance  that 
we  cannot  approve  the  title,  or  advise  our  client  to  make  the 
loan."  Thereafter  Rose  &  Putzel  wrote  the  plaintiffs  that  the  de- 
fendant had  handed  plaintiffs'  communication  to  them,  and  de- 
manded back  the  abstract  and  searches.  Then  plaintiffs  wrote  to 
Rose  &  Putzel  as  follows:  "When  the  difficulty  in  the  title  was 
manifest  to  us,  we  endeavored  to  obtain  the  presence  of  one  of 
your  firm  here  to  explain  matters,  but  without  success.  Weilien 
went  to  the  Lawyers  Title  Company  and  stated  the  condition  of 
the  title,  as  disclosed  by  our  official  searches,  to  one  of  the  coun- 
sel in  the  law  department,  and  we  were  informed  by  him  that, 
under  the  state  of  facts  as  they  were  disclosed  by  those  searches, 
the  company  would  not  be  willing  to  insure  the  title," — and  ad- 
vising them  that  they  should  commence  a  suit  for  their  fee. 
Gibson  Putzel^  for  app'lt ;  Flamen  B,  Candler^  for  resp'ta 

Van  Brunt,  P.  J. — I  concur  in  the  conclusion  arrived  at  by 
Mr.  Justice  O'Brien  that  the  contract  under  consideration  in  this 
action  did  not  confer  upon  the  plaintiffs  the  right  arbitrarily  and 
capriciously  to  refuse  to  be  satisfied  with  the  title  which  was  tend- 
ered but  that  there  must  be  some  reason  upon  which  dissatisfaction 
is  founded  ;  but  I  do  not  concur  in  the  conclusion  that  there  was 
any  difficulty  with  the  title  which  was  offered  under  the  contract 
referred  to.  I  think  that,  in  arriving  at  this  conqlusion,  the  leanied 
justice  has  misconceived  the  rule  applicable  to  the  Question  of 
marketable  titles.  It  is  undoubtedly  the  law,  as  stated  in  Irving 
V.  Campbell,  121  N.  Y.  353 ;  31  Su  Rep.  307,  and  cited  by  him, 
that  a  purchaser  is  not  bound  to  take  a  title  which  he  can  defend 
only  by  a  resort  to  parol  evidence,  which  time,  death,  or  some 
other  casualty  may  place  beyond  his  reach  ;  and  that  a  purchaser 
will  not,  generally,  be  compelled  to  take  a  title  when  tnere  is  a 
defect  in  the  record  title  which  can  be  cured  only  by  a  resort  U> 
parol  evidence.  But  in  the  case  at  bar  there  is  no  defect  in  the 
record  title.  It  is  complete.  The  purchaser  would  be  compelled 
to  resort  to  parol  evidence  for  the  purpose  of  defending  his  title. 
The  sole  ground  upon  which  it  is  claimed  that  the  title  is  not 
marketable  is  the  fact  that,  subsequent  to  the  record  of  the  deed 
of  a  purchaser  in  good  faiili,  there  appears  from  his  grantor  a  deed 
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of  a  previous  date  upon  the  record.  This  subsequent  deed  casts 
no  cloud  upon  the  title  of  the  purchaser.  His  record  title  is  su- 
perior, and  /there  is  not  a  tittle  of  evidence  impeaching  that  record 
title. 

But  it  is  claimed  upon  the  part  of  the  respondents  that,  if  the 
grantee  of  the  subsequent  deed  should  show  that  the  purchaser, 
who  paid  his  money  for  the  property,  knew  of  the  existence  of 
this  deed,  or  was  in  the  possession  of  the  property,  the  title  would 
be  impeached.  There  is  not  the  slightest  attempt  to  prove  that 
the  grantee  in  that  deed  ever  was  in  possession,  or  that  the  fii-st 
purchaser  had  any  reason  to  suspect  the  existence  of  any  such 
deed.  If  such  a  procedure  is  to  place  a  cloud  upon  title,  then  no 
purchaser  is  secure,  beciiuse  his  grantor,  after  he  has  conveyed, 
and  his  grantee^s  deed  is  placed  on  record,  may  sign  and  acknowl- 
edge a  new  deed,  dated  back  of  the  deed  by  which  he  has  con- 
veyed the  property,  and  record  it,  and  there  is  a  cloud  upon  the 
title.  The  validity  of  titles  cannot  be  subject  to  any  such  schemes 
or  devices.  The  record  title  in  the  case  at  bar  was  good.  It  re- 
quired no  parol  evidence  to  sustain  it,  and  hence,  according  to  the 
authority  cited,  the  title  was  a  marketable  one. 

The  judgment  appealed'  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

Parker,  J.,  concurs. 

O'Brien,  J.  (dissenting). — Upon  the  trial,  and  on  this  appeal, 
the  appellant  insists  that,  upon  the  showing  made,  the  title  was 
valid  and  marketable,  ana  that  the  plaintiffs,  therefore,  were 
bound  to  be  **  satisfied."  On  the  other  hand,  the  respondents  con- 
tend that,  under  the  terms  of  the  contract,  the  title  to  the  premises 
which  was  to  be  examined  by  the  respondents  was  to  be  "satis- 
factory "  to  them,  and  that,  as  the  title,  after  examination,  was  not 
a  satisfactory  one  in  their  judgment,  they  were  entitled  to  recover 
the  fee  agreed  upon  for  their  services.  I  do  not  think,  for  the  dis- 
position of  these  contentions,  it  is  necessary  to  determine  whether 
the  title  was  in  fact  valid  and  marketable,  the  question  presented 
being  whether  it  was  a  satisfactory  one  within  the  terms  of  the 
agreement  between  the  plaintiffs  and  the  defendant 

There  is  a  class  of  cases  in  which  it  has  been  held  that,  "  when 
a  person  contracts  to  perform  work  to  the  satisfaction  of  the  other 
party  to  a  contract,  and  the  subject  involved  is  a  matter  of  taste,  as 
the  painting  of  a  portrait,  the  rule  is  that  the  person  for  whom  the 
work  is  to  be  done  is  the  sole  judge,  and  if  he  refuses  to  accept 
the  work  on  the  ground  that  it  is  not  satisfactory,  his  decision 
cannot  be  questioned."  Moore  v.  Goodmn,  43  Hun,  536;  7  St 
Rep.  154.  And  there  is  another  class  in  which  it  has  been  held 
that  it  is  competent  for  the  parties  to  make  an  agreement,  outside 
of  matters  relating  to  taste,  by  which  one  can  give  to  the  other 
the  right  of  arbitrarily  rejecting  the  performance  or  tender  of 

ferformance  by  the  other  party.      Gray  v.  Railroad  Co,,  11   Hun, 
0.     I  think,  considering  the  subject-matter  of  the  contract  and 
the  construction  to  be  ^iven  thereto,  that  it  did   not  confer  upon 
St.  Eep.,  You  LXX.        106 
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the  plaiutiflEs  the  right  arbitrarily  and  capriciously  to  refuse  to  be 
satisfied,  and  that  in  this  respect  it  falls  within,  another  class  of 
cases,  in  which  the  rule  has  been  stated  as  follows: 

"  That  which  the  law  will  say  a  contracting  party  ought  to  he 
satisfied  with,  that  the  law  will  say  he  is  satisfied  with."  Miesell 
V.  Insurance  Co.,  76  N.  Y.  115  ;*  Dennis  v.  Mass.  Ben.  Association, 
120  id.  496;  31  St.  Rep.  652. 

Applying  this  rule,  which  is  as  favorable  as  the  appellant  con- 
tends for,  I  think  that  the  conduct  of  the  plaintiflEs  in  refusing  to 
pass  the  title  or  make  the  loan,  without  further  explanation,  which 
I  think  the  defendant  was  called  upon  to  furnish,  was  neither 
capricious  nor  arbitrary.  The  good  faith  of  the  plaintiffs  is  not 
assailed.  As  soon  as  the  existence  of  the  Van  Tine- Whipple 
deed  was  known,  they  gave  the  defendant  and  those  who  were 
acting  for  him  a  statement  of  the  defect,  and  requested  suggestions 
or  explanations  which  might  satisfy  them,  and  these  were  not  fur- 
nished. The  existence  of  this  deed  was  sufficient  to  put  the 
plaintiffs  on  their  inquiry,  it  being  conceded  that  if  Whipple  had 

Ce  into  possession  of  the  houses  under  bis  deed,  this  would  have 
n  notice  to  all,  and  one  who  took  title  did  so  at  his  peril,  no 
matter  whether  his  deed  was  recorded  first  or  not  I  think  this 
proposition  is  sound,  although  that  contended  for  by  the  appellant 
may  be  equally  sound,  that  a  person  holding  title  under  a  recorded 
deed,  purporting  on  its  face  to  be  for  a  valuable  consideration,  is 
presumed  to  have  been  a  purchaser  in  good  faith  and  without  no- 
tice of  the  existence  of  an  unrecorded  deed  prior  in  date.  The 
burden  of  proving  that  the  vendor  had  notice  is  on  the  assailant 
of  the  title.  If,  however,  the  title  were  assailed  upon  the  ground 
that  Whipple  had  gone  into  possession  with  notice,  the  attitude 
and  knowledge  as  to  the  title  of  the  person  who  took  from  Van 
Tine  the  deed  first  recorded  would  be  necessary  to  support  de- 
fendant's title.  And  in  this  situation,  upon  the  question  presented 
by  the  appellant  as  to  this  being  a  marketable  title,  we  might  with 
profit  resort  to  the  case  of  Irving  v.  Campbell,  121  N.  Y.  853;  31 
St  Rep.  307,  where  Ruger,  C.  J.,  in  discussing  the  question  as  to 
what  constituted  such  a  title,  said  : 

"  The  rule  as  to  the  quality  of  such  title  is  quite  fully  stated  bj 
Judge  Earl  in  Mom-e  v.  Williams,  115  N.  Y.  568 ;  26  Su  Ref>. 
259.  He  there  says :  *  Is  a  purchaser  bound  to  take  a  title  which 
he  can  defend  only  by  a  resort  to  parol  evidence,  which  time, 
death,  or  some  other  casualty  may  place  beyond  his  reach  ?  *  *  * 
A  good  title  means,  not  merely  a  title  valid  in  fact,  but  a  market- 
able title,  which  can  again  be  sold  to  a  reasonable  purchaser  or 
mortgaged  to  a  person  of  reasonable  prudence  as  security  for  a 
loan  of  money.  A  purchaser  will  not,  generally,  be  compelled  to 
take  a  title  when  there  is  a  defect  in  the  record  title  which  can  be 
'cured  only  by  a  resort  to  parol  evidence.'  It  was  also  said  by 
Judge  Andrews,  in  Fleming  v.  Burnham,  100  N.  Y.  10 :  *A  title 
open  to  a  reasonable  doubt  is  not  a  marketable  title.*  The  court 
cannot  make  it  such  by  passing  upon  an  objection  depending 
upon  a  disputed  question  of  fact  or  a  doubtful  question  of  law, 
in   the  absence  of  the  party  in  whom  the  outstanding  right  was 
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vested.  *  *  *  It  would  especially  be  unjust  to  compel  a 
purchaser  to  take  a  title  the  validity  of  which  depended  upon  a 
question  of  fact,  where  the  facts  presented  upon  the  application 
might  be  changed  on  a  new  inquiry^  or  open  to  opposing  influ- 
ences." 

It  is  conceded  by  appellant  that  a  recorded  deed  is  open  to 
attack  upon  the  ground  that  there  is  a  prior  unrecorded  deed,  pro- 
vided it  can  be  shown  that  Ue  who  took  under  the  former  deed  took 
with  notice  of  the  unrecorded  deed.  The  existence  of  the  Whip- 
ple deed  justified  an  inquiry  by  the  plaintifls  into  the  question  as 
to  its  eflfect,  and  the  probability  of  an  attack  upon  the  title  from 
that  quarter;  and  if  it  were  made,  it  is  conceded  that  the  evidence 
to  sustain  the  title  would,  in  part  at  least,  rest  in  parol.  The  in- 
quiry, however,  of  the  defendant,  and  of  those  whom  plaintiflfs  in 
the  beginning  had  a  right  to  regard  as  his  attorneys,  elicited  no 
explanation  of  any  kind ;  nor  upon  the  trial  of  this  action  was  it 
suggested,  one  way  or  the  other,  as  to  whether  or  not  Whipple 
went  into  possession  of  the  property  at  the  time  of  the  delievery 
of  the  deea  to  him,  or  what,  if  any,  were  his  relations  to  this  title. 
Where,  as  here,  the  contract  was  that  the  title  was  to  be  satisfac- 
tory to  the  plain tiflEs,  I  do  not  think  the  defendant  could  legally 
take  the  position  that  he  would  give  no  explanation,  but  would 
compel  the  plaintiflfs  to  accept  or  reject  the  title  at  their  peril  In 
this,  I  think,  fls  argued  by  the  respondents,  the  counsel  for  the 
appellant  loses  sight  of  the  relation  of  the  parties  to  this  contro- 
versy. While  as  a  matter  of  law  the  burden  is  upon  the  one  that 
claims  a  title  is  not  marketable  to  prove  that  fact,  the  answer  is 
given  in  the  suggestion  that  the  relation  between  the  respondents 
and  the  appellant  was  not  that  of  vendor  and  vendee,  but  was  that 
of  attorneys  for  the  proposed  mortgagee  and  the  proposed  mort- 
gagor. Tne  appellant,  therefore,  stood  in  the  light  of  a  vendor  of 
the  property,  so  to  speak,  as  it  was  for  him  to  satisfy  the  respond- 
ents, if  he  could  do  so  from  the  documents  or  other  conclusive 
and  satisfactory  evidence  that  he  might  possess  which  was  not  of 
record,  that  his  title  was  marketable ;  and  it  was  not  incumbent 
upon  the  respondents  to  make  good  the  title  of  the  appellant,  and, 
if  they  could,  to  show  that  the  title  was  marketable,  and  one  upon 
which  they  could  conscientiously  advise  their  client  to  loan  his 
money.  While,  therefore,  it  this  had  been  an  action  for  specific 
peiiormance,  brought  by  a  vendor  against  a  vendee,  wherein  the 
former  had  produced  prima  facie  evidence  from  the  record  as  to 
the  validity  of  his  title,  the  vendee  could  not  reject  without  show- 
ing that  such  title  was  invalid  and  unmarketable,  attorneys  for  a 
proposed  lender  under  a  contract  such  as  was  here  entered  into — 
that  the  title  was  to  be  satisfactory  to  them — are  not  in  the  same 
position.  And  where,  as  here,  upon  examination  they  discovered 
the  Van  Tine-Wliipple  deed,  concerning  which  no  explanation  was 
given,  although  asked  of  the  defendant,  and  the  duty  of  giving 
which  devolved  on  the  latter,  the  refusal  to  make  the  loan  or  pass 
the  title  carmot  be  characterized  or  regarded  as  arbitrary,  captious 
or  unreasonable. 
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I  am  of  the  opinion,  therefore,  that  the  judgment  was  right,  and 
should  be  affirmed,  with  costa 


People  ex  rel  Lehigh  Valley  Railway  Company,  App'lt,. 
V.  City  of  Buffalo,  Resp't 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  March,  1895.) 

1.  Municipal  corporations— Assessments— Review. 

Upon  certiorari  to  review  an  assessment,  the  court  is  empowered  to  take 
evidence  for  the  purpose  of  determining  whether  the  assessment  is  legal  or 
illegal  for  any  reason,  and-  is  not  concluded  by  the  return  made  by  the 
assessors  to  the  writ. 

2.  Same. 

li  the  assessors  commit  an  error,  either  in  the  principle  upon  which  the 
assessment  is  made,  or  in  making  a  clear  departure  or  misapplication  of 
the  true  principle  of  assessment  in  the  particular  case,  the  superintending 
power  of  the  court  is  adequate  and  competent  to  establish  the  principle, 
and  to  compel  the  inferior  tribunal  to  bo  governed  by  it. 

8.  Same— Benefit. 

The  supposed  benefit  or  advantage  should  be  substantial,  reasonably 
certain,  and  capable  of  being  realized  within  a  fairly  reasonable  and  con- 
venient time,  and  ought  not  to  be  merely  speculative,  conjectural  and 
distant,  depending  upon  remote  and  uncertain  contingencies. 

4.  Same. 

Even  though  the  proof  establishes  the  fact  that  relator's  share  of  the 
assessment  is  excessive  and  unjust,  it  will  require  a  very  ^ross  case  of 
inequality  to  warrant  the  court  in  adjudging  tnat  the  decision  of  the 
assessors  was  wrong  in  law. 

5.  Same. 

Where  the  evidence  shows  that  the  assessors  could  not  have  acted  upon 
the  principle  of  benefits  as  applied  to  the  particular  circumstances  and 
condition  of  things,  it  is  within  the  province  of  the  court,  and  it  becomes 
its  duty,  to  compel  a  reasonable  observance  of  the  rule  and  set  aside  any 
arbitrary  action. 

Certiorari  to  review  a  local  assessment  on  relator's  premises  for 
dredging  the  Buffalo  river  and  excavating  rock  therein. 

Frank  Brundage  and  Herbert  P,  P.  Bissell^  for  relator ;  Frank 
Laughlin^  for  resp't 

Per  Curiam.  —  Order  affirmed,  on  opinion  of  Green,  J.,  with 
$10  costs  and  disbursements. 

The  opinion  of  Mr.  Justice  Green  at  special  term  is  as  follows: 
The  city  charter  (Laws  1891,  chap.  105,  section  101)  provides 
that  a  writ  of  certiorari  may  be  granted  with  a  view  to  determine 
the  legality  of  assessments.  Such  writ  shall  be  applied  for  in  the 
form  and  manner,  and  the  subsequent  proceedings  therefor  shall 
comply  with  the. provisions  of  the  Code  of  Civil  Procedure  (sec- 
tion 2120  el  seq.\  except  as  in  this  section  expressly  or  otherwise 
provided.  Then  it  is  provided  that  **  the  return  shall  not  be  con- 
clusive." If,  upon  the  hearing,  it  shall  appear  to  the  court  that 
testimony  is  necessary  for  a  proper  disposition  of  the  matter,  the 
court  may  take  evidence.  "If  it  is  established  that  the  assess- 
ment is  illegal  for  any  reason,"  the  court  may  order  it  cancelled 
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The  court  is  empowered  to  take  evidence  for  the  purpose  of 
determining  whether  the  assessment  is  legal  or  illegal '*  for  any 
reason,"  and  is  not  concluded  by  the  return  made  by  the  assessors 
to  the  writ  A  new  tribunal  was  made,  with  the  power  to  review 
the  case  upon  the  return  and  any  evidence  taken  in  support  of 
the  petition.  Relator  claims  (1)  that  its  lands  are  not  and  cannot 
be  beneQted  by  the  proposed  improvement  in  Buffalo  creek,  be- 
cause none  of  it  abuts  upon  that  portion  of  the  creek  upon  which 
the  improvement  is  to  be  made ;  (2)  that  the  amount  of  the  ex- 
pense has  not  been  assessed  upon  the  various  parcels  of  land  to 
be  benefited  by  the  improvement  in  proportion  to  such  benefit; 
{3)  that  the  assessment  upon  relators  lands  is  excessive  and  un- 
jusL  But  the  petition  contains  no  statement  of  fact  in  support  of 
the  last  two  allegations. 

Two  principal  matters  are  involved  in  this  controversy ;  one 
respecting  the  exercise  of  the  power  of  the  assessors  in  determin- 
ing what  lands  were  benefited,  and  to  what  extent  each  parcel  is 
benefited,  and  in  making  the  assessment  in  proportion  to  such 
benefit ;  and  the  other  respecting  the  extent  of  the  jurisdiction  of 
the  court  in  reviewing  the  determination^  of  the  assessors  upon 
those  questions. 

The  board  of  assessors  is  directed  to  assess  the  whole  amount 
ordered  to  be  assessed  upon  the  parcels  of  land  they  deem  bene- 
fited by  the  improvement,  and  in  proportion  to  such  benefit  A 
very  wide  discretion  has  been  conferred  upon  the  assessors  in  this 
respect,  but  still  it  is  not  unlimited.  They  have  no  arbitrary 
power  to  determine  that  certain  property  is  benefited  when  it  is 
perfectly  evident  that  it  is  not  and  cannot  be.  ''  Certainly,"  says 
the  court,  "  the  language  used  is  very  broad,  but  it  seems  only 
reasonable  that  some  fact  should  exist  upon  which  their  judgment 
can  be  based."  Longhy  v.  City  of  Hudson^  4  Thomp.  k  C.  353. 
Whether  certain  property  may  properly  be  included  in  the  assess- 
ment for  benefits  depends  upon  the  principle  upon  which  it  is 
made  as  applied  to  the  particular  facts,  such  as  the  nature  and  ex- 
tent of  the  improvement,  and  the  location  of  the  lands  assessed 
with  respect  to  it  The  probability  of  benefit  or  advantage  that 
may  be  derived  from  it  and  various  other  circumstances  are  to  be 
taken  into  account  The  question  is,  however,  one  of  general 
benefit  to  the  locality  arising  from  the  enhancement  in  value  of 
the  property,  and  not  merely  immediate  local  use  or  enjoyment  of 
the  improvement  after  it  is  made.  The  general  rule  for  determin- 
ing these  benefits  is  to  ascertain  the  market  value  of  the  property 
with  and  without  the  improvements  —  what  is  the  property  now 
fairly  worth  in  the  market  and  what  will  be  its  value  after  the  irn 
provements  are  made?  People  v.  Mayor,  tic,,  of  City  of  Syracuse,  2 
Hun,  433.  The  eflfect  of  the  improvement  upon  the  market  vidue 
is  to  be  considered,  and  the  assessment  made  in  view  of  that  fact 
without  regard  to  the  present  use  of  the  lands  or  the  purpose  of 
the  owner  in  relation  to  their  future  enjoyment.  Id.,  63  N.  Y.  299. 
And,  in  ascertaining  what  the  relative  benefit  is  to  different  par- 
co's  of  land,  the  situation  of  the  diflferent  lots,  and  their  relative 
adaptation  to  uses  which  would  be  promoted  by  the  improvement, 
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may  properly  be  considered.  Whether  access  to  them  is  needed, 
and  to  what  extent  the  beneficial  enjoyment  would  be  increased 
by  the  improvement,  should  be  considered.  Id.  800.  But  the 
benefit  and  advantage  which  the  property  owners  will  derive  from 
the  improvement  ought  not  to  be  speculative,  conjectural,  or  dis- 
tant, depending  upon  remote  and  uncertain  contingencies,  but 
they  should  be  substantial,  certain,  and  capable  of  being  realized 
within  a  reasonable  and  convenient  time.  In  re  Fourth  Ave., 
3  Wend.  452  ;  People  v.  Mayor^  etc^  of  City  of  Syracuse^  63  N.  7. 
300. 

The  true  and  exact  apportionment  of  the  expensee  can  never  be 
determined  by  any  fixed  rule,  like  the  assessment  of  unliquidated 
damages  by  a  jury ;  the  sums  to  be  contributed  by  each  owner 
rest  in  the  judicial  discretion  of  the  assessors.  What  would  seem 
just  to  one  set  of  men  might  seem  quite  unjust  to  another,  and  the 
most  that  can  be  attained  or  hoped  for  is  an  approximation  to 
what  is  just  Were  the  courts  to  interfere  and  vacate  these  ver- 
dicts, for  no  other  reason  than  the  difference  of  opinion  between 
the  judges  and  assessors  in  regard  to  the  quantity  of  expense 
chargeable  upon  a  particular  piece  of  land,  few  assessments  would 
be  able  to  stand.  From  the  very  nature  of  the  duty  assigned  to 
the  assessors,  their  powers  over  the  sums  of  money  which  each 
particular  piece  of  property  chargeable  shall  contribute  must  be 
nearly  absolute,  and  their  assessment  roll  final  and  conclusive, 
unless  it  is  such  as  shall  shock  the  common  sense,  and  furnish 
intrinsic  evidence  of  fraud  or  other  misconduct  Lyon  v.  OUy  of 
Brooklyn^  28  Barb.  609.  "  Whether  the  assessment  is  just  ornot 
is  not  a  question  for  us.-  It  is  whether  it  is  lawful — whether  the 
property  was  lawfully  liable  to  assessment  In  my  opinion,  that 
assessment  should  have  been  only  nominal.  Those  whose  prov- 
ince it  was  to  decide  the  question  thought  otherwise.  If  an  error 
has  been  committed  in  the  amount  of  the  assessment,  we  cannot 
correct  it"  Owners  of  Ground  v.  Mayor  ^  eic.y  of  Albany  ^  15  Wend. 
377. 

In  People  ex  rel  Gage  v.  Lohnas^  54  Hun,  608;  28  St  Rep. 
246,  relator's  property  was  near,  but  not  on,  the  street  widened, 
and  it  was  claimed  that  it  was  not  benefited.  "That  was  a  qu^- 
tion  for  the  trustees  to  determine.  The  return  affirms  that  their 
property  was  benefited." 

In  People  ex  rel  Davidson  v.  Gilon,  126  N.  Y.  147 ;  87  St  Rep. 
17,  the  point  decided  was  that  the  railroad  tracks,  ties,  and  rails 
were  not  assessable,  and  the  assessors*  return  stated  that  the  com- 
pany was  not  benefited  by  the  improvement,  and  the  record  con- 
tained no  record  to  show  that  it  waa  But  the  judge  writing  the 
opinion  of  the  court  went  further  than  the  question  before  the 
court  warranted,  and  observed  that  the  assessors  were  the  exclu- 
sive judges  of  the  property  suppose<l  to  be  benefited,  and  the  ex- 
tent of  such  benefit,  and  their  determination  cannot  be  reviewe<l 
upon  certiorari  except  for  errors  of  law.  Code,  §  2140.  **Tb<.\- 
had  the  power  to  assess  upon  their  own  knowledge  and  judgment, 
after  an  inspection  of  the  property;  and,  in  the  nature  of  tliinir-. 
that  knowledge  and  the  grounds  of  their  determination  could  not 
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be  reproduced  before  an  appellant  tribunal  in  sucb  a  manner  as  to 
enable  a  review  thereof  to  be  had."  Citing  In  re  Cruger^  84  N. 
Y.  619. 

In  re  Church  Street^  49  Barb.  456,  it  was  complained  that  the 
area  of  assessments  for  benefits  was  too  great,  and  wholly  outside 
of  the  range  within  which  there  was  any  improvement  or  enhanced 
value  of  the  lands.  The  court  said  that  a  wide  discretion  had 
been  conferred  upon  the  commissioners  in  this  respect.  "  They 
are  authorized  to  extend  their  assessments  to  any  lands  they  deem 
benefited.  The  statute  takes  this  subject  out  of  any  review  by 
the  courts.  The  commissioners  appear  to  be  vested  with  sole  dis- 
cretion in  this  respect  The  question  is  practically  one  of  fact, 
and  not  of  law,  and  I  do  not  perceive  that  the  legislature  could 
have  expected  that  the  courts  would  be  better  able  to  decide  upon 
the  propriety  of  the  extent  of  territory  to  be  included  in  the  assess- 
ments for  benefits  than  the  commissioners.  The  city  parts  and 
markets  were  assessed  over  $500,000,  and  the  court  observed  that 
it  would  not  undertake  to  say  that  the  price  of  the  park  had  been 
enhanced  by  the  extension  of  Church  street;  but  its  futnrq  value 
for  building  or  commercial  purposes,  should  such  changes  be  made, 
would  be  improved  as  much  as  the  land  on  the  opposite  side  of 
Broadwav,  or  other  contiijuous  property." 

In  re  CrugeVy  84  N.  Y.  619,  the  petitioner  claimed  that  the 
assessors  wrongly  apportioned  the  assessment,  since  they  made  no 
difference  between  lots  where  the  grade  was  raised  but  a  few 
inches  and  those  where  it  was  raised  eighteen  feet  The  assessors 
adopted  the  frontage  rule,  and  that  they  are  at  liberty  to  do.  See 
aHeilley  v.  Gty  of  Kingston,  114  N.  Y.  448 ;  23  St  Rep.  799  ; 
Kinney  v.  Oity  of  Troy,  38  Hun,  289. 

The  statute  authorized  the  court  to  vacate  the  assessments  for 
"substantial  error  in  the  proceedings."  We  quote  from  the 
opinion  of  the  court:  "The  objection  to  the  principle  upon  which 
tne  assessors  acted  in  making  their  assessments  for  benefit  is 
equally  unavailing.  In  re  Eager,  46  N.  Y.  109.  The  conclusion 
reached  by  them  was  a  matter  of»judgment  on  their  part  Ele- 
ments went  to  the  formation  of  their  conclusions  which  cannot  be 
placed  be,fore  us.  We  cannot  say  their  determination  was  erro- 
neous, even  if  it  was  exposed  fully  to  our  review.  To  criticise 
the  results  oi  their  judgment  would  practically  require  that  we 
shouM  ourselves  try  every  question  of  value  and  of  benefit,  and 
that,  too,  upon  evidence  different  from  that  before  the  assessors. 
Their  error  of  judgment  if  in  fact  it  existed,  was  not  an  error  in 
the  proceedings,  and  not  the  subject  of  our  review  under  the  stat- 
ute A  similar  answer  disposes  of  the  objection  that  the  area  of 
the  assessments  for  benefits  are  too  small.  The  law  committed 
that  question  to  the  assessors  and  tlie  board  of  revision.  They 
acted  upon  sucii  knowledge  and  observation  as  they  had,  and  such 
proof  as  was  presented.  They  had  a  discretion  to  exercise  in  this 
respect  which  we  cannot  review.  The  petitioner  is,  in  substance, 
asking  us  to  substitute  the  opinion  and  judgment  of  his  witnesses 
as  to  the  area  of  benefit  for  that  of  the  officers  to  whbjn  it  was 
co'.nniitted  by  the  statute."     But  in  this  case  it  was  sUted  tliat 
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the  petitionor's  property  wa3  benefited.  It  wa*  claimed  that  the 
amount  of  the  assessment  was  too  larga 

In  Oe-aet  v.  City  of  Brooklyn^  99  N.  Y.  308,  the  court  said  that, 
assuming  the  churge  exceeded  the  benefit,  it  was  nevertheless, 
under  the  authority  and  direction  of  the  legislature,  and  it  cannot 
be  invalidated  by  proof  that  the  charge  was  unjust  or  unequal  or 
even  arbitrary,  and  that  the  judgment  of  the  commissioners  m  fix- 
ing the  district  w^s  final  unless  it  was  subject  to  revision  in  a  di- 
rect proceeding,  as  to  which  it  was  necessary  to  determine. 

In  Le  Roy  v.  Mayor^  etc.,  20  Johns.  430,  the  court  said  :  "Who 
are  to  be  comprehended  in  an  assessment  depends  on  the  princi- 
ple by  which  it  was  made.  That  must  be  determined  by  a  sound 
construction  of  the  law  applied  from  the  facts.  It  does  not  rest 
in  the  discretion  of  those  who  are  to  execute  the  law.  The  super- 
intending power  of  this  court  is  competent  to  establish  tlie  princi- 
1)le  and  compel  the  inferior  authority  to  be  governed  by  it; 
caving  to  its  discretion  the  manner  of  reviewing,  and  the  amount 
of  contribution  to  be  exacted  from  each  individual.'*  Fn>m 
various  orders,  maps,  and  other  instrumental  proceedings  returned, 
the  court  was  able  to  say  that  the  class  of  persons  actually  bene- 
fited had  been  omitted.  That  equality  had  therefore  been  violated 
which  the  court  thought  the  statute  or  its  true  construction  de- 
manded, and  they  therefore  set  aside  the  proceedings  in  that  case. 

In  Ex  parte  Mayor,  etc.  of  Albany,  23  Wend.  283,  it  was  said 
that  the  former  case  is  an  authority  for  no  more  than  that  the  court 
will  take  up  the  admissions  in  the  return  that  a  greater  number 
have  been  benefited  than  the  inferior  tribunal  had  assessed. 

And  in  the  case  of  Baldwin  v.  Calkins,  10  Wend.  166,  so  far  as 
it  affirms  that  the  principle  of  an  assessment  may  be  reviewed  by 
certiorari,  was  questioned  In  re  ML  Morris  Square,  2  Hill,  28, 
where  the  court  observed  that  *'  the  objections  which  go  to  the 
merits  are  susceptible  of  another  and  conclusive  answer.  They 
respect  their  improper  omissions  of  land  from  the  assessment,  or 
the  injurious  extension  of  the  assessment  to  persons  who,  it  is  said 
cannot  be  benefited.  This  inv\>lves  an  inquiry  into  the  evidence 
which  cannot  be  insisted  by  the  common-law  certiorari.'^ 

"Upon  a  common-law  certiorari,  tlie  court  cannot  review  the 
determination  of  the  commissioners  that  the  relator's  lands  have 
been  benefited  or  in  respect  to  the  sums  assessed.  These  are  mat- 
ters of  fact,  and  belong  to  the  commissioners  exclusively  to  deter- 
mine, and  it  is  only  where  it  is  shown  that  they  have  acted  upon 
some  erroneous  principle  or  violated  some  legal  right  that  tlie 
court  may  interfere."     People  v.  Haines,  3  Thomp.  &  C.  227. 

The  question  of  special  benefit  and  the  property  to  which  it 
extends  is,  of  necessity,  a  question  of  fact  Spencer  v.  Merchant. 
100  N.  Y.  588.  "  When  it  becomes  a  question  of  fact  whether 
the  proposed  improvement  will  be  advantageous  to  the  property 
ill  any  designated  direction,  the  decision  of  the  corporate  author- 
ities is  conclusive.  But  then  there  must  be  a  question, — some- 
thing to  decide.  I  mean,  of  course,  where  the  district  is  not 
clearly  included.  If  it  is  entirely  clear  that  any  portion  of  a  prrv 
posed  district  cannot  be  benefited,  then  any  attempt  to  render  the 
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property  in  it  liable  to  part  of  the  expenses"  will  be  set  aside  by 
the  court;  as,  for  instance,  where  the  land  assessed  was  so  situ- 
ated, by  reason  of  any  intervening  tunnel,  that  it  could  have  no 
<;onnection  with  the  sewer.  People  v.  Oily  of  Brooklyn^  23  Barb. 
106.  So,  where  some  of  the  land  assessed  for  a  sewer  was  lower 
than  the  bottom  of  the  sewer,  so  that  it  could  not  be  drained  into 
it  without  considerable  expense  and  change  in  the  surface  of  the 
lots,  another  portion  could  not  drain  into  it  without  crossitig  the 
lands  of  third  persons,  and  certain  other  portions  were  assessed  at 
a  uniform  rate,  without  regard  to  their  distance  from  the  sewer  or 
the  expense  of  connecting  with  it  Clark  y.  Village  of  Dunkirk^ 
12. Hun,  181.  This  case  was  affirmed  on  the  ground  that  the 
assessors  went  upon  a  rule  wrong  in  law,  in  this :  That,  in  getting 
at  the  value  of  lands  deemed  benefited,  the  value  of  the  buildings 
was  not  taken  into  account  This  was  considered  "an  error  of 
law."    76  N.  Y;612. 

Kennedy  v.  Oily  of  Troy^  14  Hun,  308,  was  an  action  to  set  aside 
an  assessment  for  a  sewer  upon  the  ground  that  the  assessors  acted 
upon  an  erroneous  principle,  and  omitted  property  benefited  by 
it  The  testimony  of  one  of  the  assessors  showed  that  they  did 
not  decide  that  the  lands  omitted  were  not  benefited,  but  that  they 
thought  (erroneously^  they  could  not  legally  assess  them.  But 
this  case  was  reversea  in  77  N.  Y.  4M,  upon  the  ground  that  it 
did  not  appear  that  the  assessors  acted  upon  a  rule  wrong  in  law. 

**They  took,  as  a  rule,  that  all  property  benefited  by  the  mak- 
ing of  the  sewer  must  be  assessed  for  the  cost  of  it  If  they  erred 
at  all,  it  was  in  determining  what  property  was  in  fact  benefited. 
Such  an  error  is  to  be  reviewed  and  corrected  by  certiorari^  and 
not  by  suit," — citing  Le  Roy  v.  Mayor^  etc.,  20  Johns.  430.  And 
flee  Mwood  v.  Bochester,  43  Hun,  113;  6  St  Bep.  132. 

"Suppose  the  assessor  had  assessed  lots  several  blocks  from  the 
proposed  sewer,  and  which  could  not  possibly  be  benefited  there- 
by, and  while  assessing  some,  had  arbitrarily  omitted  to  assess 
others;  would  such  an  assessment  be  within  the  power  conferred  ?     I 
It  seems  to  me  not,  because  the  judgment  of  the  commissioners      \ 
would  be  without  a  single  fact  to  uphold  it     The  supposed  case      i 
is  the  one  before  us,  so  far  as  the  sewerage  constructed  can  possi- 
bly benefit  the  property  of  the  plaintiff  which  is  assessed.     There 
is  no  access  from  the  low  land  to  the  sewer.     It  cannot  and  does 
not  drain  the  lot  of  plaintifif.     While  this  lot  is  assessed,  another     /I 
larger  lot  (Orphan  Asylum  lot),  directly  opposite,  bears  no  part 
of  the  burden."      And  the  map  showed  that  the  plaintifif's  lot  was 
in  fact  drained  by  another  sewer.      Longley  v.  (Jiiy  of  Hudson,  4 
Thomp.  &  C.  353. 

In  Be  Common  Council  of  Amsterdam,  126  N.  Y.  158 ;  36  St 
Rep.  948,  some  of  the  property  assessed  was  not  bounded  on  the 
extended  streets,  but  was  situated  upon  outlaying  streets,  not  im- 
mediately or  directly  connected  with  the  streets  extended,  and 
quite  far  distant  therefrom,  a  mile  or  more.  Upon  a  motion  to 
confirm  tlie  report  of  the  commissioners,  which  contained  the  evi- 
dence taken,  tne  special  term  was  of  opinion  that  this  assessment 
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wculd  not  stand  as  to  the  property  which  was  not  bounded  upon 
the  extended  street  and  held  that  there  was  no  sufficient  proof 
that  this  property  was  specially  benefited  by  the  improvement, 
and  the  matter  was  referred  back  to  the  commissioners  for  further 
hearings  and  assessments. 

The  general  terms  appears  to  have  agreed  with  tha  special  term 
that  there  was  no  sufficient  proof  of  special  benefits  to  the  outly- 
ing owners;  but  the  court  of  appeals  held  that  the  general  term 
was  right  in  its  conclusions  that  the  commissioners  were  not 
limited  to  the  assessment  upon  lands  bordering  upon  the  extended 
streets."  "The  authority  given  is  without  limit  or  restriction.  No 
arbitrary  district  of  iissessment  is  marked  out  No  limitation 
upon  the  commissioners'  judgment  is  imposed,  but  any  real  estate 
benefited  by  the  improvement  is  by  that  fact  alone  made  liable  to 
assessment  As  a  consequence  of  that  construction,  if  follows 
that,  thus  far  no  sufficient  proof  of  benefit  has  been  given  as  it 
respects  the  outlying  property,  yet  on  hearing,  there  may  be." 

In  Lang  v.  Oity  of  Buffalo  (special  term,  July,  1891)  it  appeared 
that  the  plaintiff  owned  no  property  on  the  proposed  line  of  a 
sewer  on  Ferry  street,  but  their  property  was  situated  on  or  near 
the  easterly  line  of  Bailey  avenua  Their  property  located  in  that 
vicinity  was  incapable  of  being  drained  into  tnis  sewer,  by  reason 
of  the  fact  that  the  creek  where  it  crossed  Bailey  avenue  was 
lower  than  the  sewer  itself.  But  the  defendant  contended  that 
the  plaintiff's  property  may  and  in  the  future  will  be  drained  by  a 
sewer  to  be  laid  in  Bailey  avenue,  and  connected  with  the  Ferry 
street  sewer  at  the  junction  of  Bailey  avenua  Some  evidence 
wa»  given  directlv  tending  to  establish  the  probabilities  to  be  that 
those  lands  must  be  afforded  with  sewer  facilities  for  this  drainage 
in  this  manner. 

The  slope  of  ground  from  the  city  line  to  the  junction  of  Ferry 
street  and  Bailey  avenue  is  southerly  and  for  that  reason  favor- 
able to  the  drainage  of  the  property  in  this  direction;  it  was  also 
stated  that  the  Ferry  street  sewer  was  constructed  larger  thau 
it  othere^ise  would  have  been,  to  afford  drainage  to  plaintiff's  land 
and  that  it  was  sufficient  for  many  years  in  the  future  to  extend 
these  facilities  to  them  by  means  of  an  addition  of  a  sub-sewer 
in  Bailey  avenue,  and  that  this  sewer  can,  as  a  matter  of  fact,  be 
constructeil  to  connect  with  the  proposed  sewer  under  the  creek 
by  a  siphon  sewer  laid  and  maintained  at  that  point  Judge 
Daniels,  in  his  opinion,  said  that  "the  benefit,  of  course,  is  not 
expected  to  be  derived  by  the  property  throught  its  immediate 
connection  with  this  sewer,  but  by  the  construction  of  a  subsewer 
in  Bailey  avenue.  It  is  morally  certain  that  the  plaintiffs  prop-  ^ 
erty  must  ultimately  find  its  relief  by  sewerage  in  a  soutnerly 
direction,  and  following  down  the  line  of  Bailey  avenue.  The 
natural  avenue  for  it,  according  to  the  slope  of  the  ground,  is  from 
the  northerly  line  of  the  property,  down  Bailey  avenue,  to  and 
under  the  creek.  It  is  not  required  that  any  specific  amount  or 
measure  of  benefit  shall  result  to  the  property,  but  it  must,  as  a 
matter  of  fact,  be  benefited  by  the  improvement  to  some  extent 
to  afford  the  assessors  jurisdiction  to  include  it  in  the  assessment; 
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and  the  evidence  shows  the  fact  to  be  that  they  liad  before  them 
such  inforrnatioQ.  accompanied  with  its  probable  correctness,  as 
led  them  to  the  conclusion  that  this  property  would  all  be  bene- 
fited by  this  improvement,  and  that  benefit  is  stated  to  be  means 
which  the  improvement  will  afford  for  the  drainage  of  this  prop- 
erty by  the  subsewer  expected  to  be  laid  in  Bailey  avenue.  All 
that  is  essential  to  establish  the  jurisdiction  of  the  assessors  is  that 
it  should  receive  some  benefit  from  the  improvement,  and  then  the  * 
amount  is  left  to  the  judgment  of  the  assessors  that  any  substan- 
tial benefit  derived  by  tne  property  from  the  improvement  will 
justify  an  assessment" 

In  view  of  the  provisions  of  the  city  charter  empowering  this 
court  to  take  evidence  upon  the  legality  of  an  assessment,  and  to 
vacate  it  if  found  'illegal  for  any  reason,"  and  forbidding  an  ac- 
tion to  review  any  definite  irregularity  or  error  that  may  be  re- 
viewed or  corrected  on  certiorari,  it  is  evident  that  the  slope  of  the 
writ  of  certiorari  is  also  enlarged,  and  the  decisions  upon  the  com- 
mon law  writ  are,  to  a  large  extent,  rendered  inapplicable.  But 
the  powers  of  the  board  of  assessors,  as  determined  by  the  numer- 
ous decisions  of  the  courts,  are  in  no  way  circumscribed,  nor  do  we 
believe  that  the  powers  and  jurisdiction  of  the  courts  in  review- 
ing the  determination  of  the  assessors  upon  questions  of  fact,  are 
to  any  extent,  enlarged  or  extended  beyond  the  scope  of  the  prior 
jurisdiction.  The  assessors  still  have  and  possess  a  large  discre- 
tion in  fixing  the  area  of  supposed  benefit,  and  in  determining 
what  property  is  benefited  ana  the  proportion  of  benefit  inuring  to 
each  parcel  of  land. 

It  is  a  matter  of  judgment  or  opinion  founded  upon  the  nature 
or  character  of  the  proposed  improvement,  the  location,  value, 
and  character  and  use  oi  the  respective  properties  deemed  bene- 
fited, their  relativity  to  the  improvement,  and  a  variety  of  other 
considerations  and  circumstances.  These  are  essentially  matters 
of  fact,  and  this  determination  is  confided  by  the  legislature  to  the 
board  of  assessors.  But  their  powers  cannot  be  exercised  in  any 
arbitrary  manner  nor  is  their  discretion  unlimited.  There  must 
be  some  reasonable  basis  for  their  judgment  and  conclusions. 

They  cannot  arbitrarily  judge  that  certain  property  is  benefited 
when  it  is  clearly  evident,  that  it  is  not,  and  cannot  be  from  the 
nature  of  the  particular  improvement,  and  the  character  and  loca- 
tion of  the  property.  If  they  commit  an  error,  either  in  the  prin-  ■ 
ciple  upon  which  the  assessment  is  made,  or  in  making  a  clear 
departure  or  misapplication  of  the  true  principle  of  assessment  in 
the  particular  case,  the  superintending  power  of  the  court  is  ad- 
equate and  competent  to  establish  the  principle,  and  to  compel  the 
inferior  tribunal  to  be  governed  by  it  .  The  determination  of  each 
case  must  be  determined  upon  the  particular  circumstances  pre- 
sented. It  is  not  an  answer  for  the  assessors  to  say  that  the  asses- 
men  t  was  made  only  upon  the  properties  that  they  deemed  bene- 
fited, when  the  evidence  shows  a  plain,  material,  and  substantial 
departure  from  the  principle  as  applied  to  the  particular  facts.  In 
such  a  case  the  matter  "does  not  rest  in  the  discretion  of  those 
who  are  to  execute  the  law."   Le  Roy  v.  Ma^ior,  etc,  20  Johna  43ft 
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Of  course,  the  court  will  not  undertake  to  substitute  its  own 
judgment  for  that  of  the  assessors  upon  mere  matters  of  fact  or 
opinion  but  it  is  both  its  power  and  its  duty  to  keep  them  within 
the  scope  of  their  authority,  and  to  prevent  any  arbitrary  exercise 
of  their  powers  conferred  by  the  law. 

Relator  claims  that  none  of   its  property  is  benefited  by  the 
improvement,  and  requests  this  court  to  so  determine,  contrary 
to  the  judgment  and  determination  of  the  assessors,      It  is  2,- 
800  feet  from  the  line  of  relator's  land  to  the  nearest  point  of  the 
improvement     Between  these   points,   and   for   3,200   feet   east 
from  the  relator's  north  line,  the  Buffalo   river  is  unnavigable, 
as    appears    from    the    testimony   of    the    engineer    called   by 
the  city,   and   his  soundings.     The  dredging  for  which  the  as- 
sessment is  levied  would  in    no   manner  improve   the  conition 
of    the    river    beween    those    points   of    six   thousand   feet    to 
enable   vessels  to   get  any   nearer  the    relator's   property  than 
the  point  at  which  the  dredging  ends.     The  large  expense  of  this 
work  is  caused  by  the  large  amount  of  rock  ia  the  bed  of  the 
river,  and  its  removal  is  of  first  importance  before  proceeding  to 
render  the  river  navigable  further  up  the  stream.     Beyond  the 
point  where  the  improvement  ends  at  Hamburg  street,  and  up  the 
stream,  and  in  front  of  relator's  premises,  there  is  little  or  no  rock; 
and  consequently,  when  the  dredging  is  further  extended  at  some 
reasonable  and  probable  time,  the  expense  will  be  much   leaa 
Relator  contents  that  in  view  of  the  facilities  possessed  by  it  for 
operating  its  property  by  means  of  a  ship  canal,  canal  slips,  etc., 
and  the  large  expenditure  to  produce  that  condition,  it  is  an  ab- 
surd claim  that  it  can  possibly  be  benefited  by  this  improvement; 
that  the  assessors  could  only  speculate  that  sotne  time  in  the 
future,  by  the  expenditure  of  other  large  sums  of  money,  the  river 
would  be  so  improved  as  to  enable  the  relator  to  derive  some 
benefit  from  its  use  along  its  property;  that  the  charter  means  certain 
and  present  benefit,  and  cannot  be  held  to  authorize  speculatoin  as 
to  what  might  be  the  result  in  the  distant  future.     It  is  true  that 
the  supposed  benefit  or  advantage  should  be  substantial,  reason- 
ably certain,  and  capable  of  being  realized  within  a  fairly  reason- 
ble  and  convenient  time,  and  ought  not  to  be  merely  speculativCi 
conjectural,  and  distant,  depending  upon   remote  and  uncertain 
contingencies.    But,  generally  speaking,  these  are  matters  oi  opin- 
ion, judgment,  or  fact,  and  therefore  questions,  for  the  determina- 
tion of  the  assessors,  with  which  the  court  will  not  lightly  interfera 
The  question  for  the  court  is  whether  the  relator's  lands  abut- 
ting on  the  river  will  derive  any  substantial  or  appreciable  benefit 
or  advantage  from  this  improvement     If  so,  then  it  is  properly 
assessable,  even  though  its  proportion  of  the  assessment  may  be 
excessive.     We  are  unable  to  perceive  that  the  relator  is  not  or 
cannot  be  benefited  by  the  work  of  making  the  river  navigable, 
even  though  it  will  have  no  immediate  use  or  enjoyment  of  its 
waterci  as  a  navigable  stream   in  respect  to  its  property.     The 
present  use  of  the  property  for  the  uses  or  purposes  to  which  it 
may  be  devoted  after  the  improvement  is  done  does  not  necessarily 
absolve  it  from  asses.^nbilitv  for  benefits.     The  assessors  have  ad- 
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judged  that,  in  their  opinion,  the  removal  of  this  rock  and  earth 
from  the  bed  of  the  river,  in  order  to  render  it  navigable,  will 
inure  to  the  benefit  and  advantage  of  upper  riparian  owners  bejond 
the  point  where  navigability  will  end.  Their  judgment  seems 
reasonable,  and  meets  the  approval  of  the  court  It  has  a  sound 
basis  in  fact,  and  the  matter  was  clearlv  within  their  jurisdiction. 
No  erroneous  rule  of  assessment  was  adopted,  nor  does  there  exist 
any  substantial  departure  from  or  misapplication  of  the  true  prin- 
ciple to  the  facts ;  and  we  cannot  perceive,  and  therefore  cannot 
acijudce,  that  no  benefit  will  inure  to  the  upper  riparian  owners 
from  tne  fact  that  the  river  is  rendered  navigable  oelow  stream. 
On  the  contrary,  it  is  a  very  reasonable  presumption  th  jt  some 
substantial  benefit  will  inure  to  it  as  propriety  of  lands  upon  the 
stream.  .  Even  though  the  stream  is  made  but  partly  navigable, 
its  importance  and  its  value  are  increased,  and  must  benefit  to 
some  extent  the  owners  of  lands  in  front  of  which  navigability 
does  not  extend  or  exist  Nor  would  we  be  warranted  in  holding, 
contrary  to  the  judgment  of  the  assessors,  that  there  would  be  nr> 
enhancement  of  value  by  reason  of  his  improvement;  that  it  is  all 
a  mere  matter  of  speculation  and  conjecture,  depending  upon  re- 
mote and  uncertain  contingencies.  If  the  assessors  took  into  con- 
sideration—and we  assume  they  did — the  probability  or  expecta- 
tion that  within  a  reasonable  time  the  dredging  of  the  river  would 
be  extended  beyond  relator's  property,  the  court  cannot  say  ihat 
those  elements  ought  not  to  have  entered  into  their  consideration 
at  all,  or  that  the  assessors  have  acted  upon  a  rule  wrong  in  point 
of  law,  or  made  an  essential  departure  from  the  correct  rule  of 
assessment  From  the  nature  and  condition  of  things  as  they 
exist,  there  is  a  strong  probability,  amounting  to  a  moral  certainty, 
that  the  work  of  rendering  the  strean  navigable  will  be  extendecl 
so  as  to  reach  relator's  land.  Relator  is  a  railroad  corporation, 
with  large  and  valuable  properties  in  the  vicinity  in  question,  and 
it  is  necessarily  intimately  connected  with  lake  and  canal  naviga- 
tion. The  land  is  located  upon  Lake  Erie  and  the  City  Ship 
CanaL  Relator  insists  that  it  is  thereby  furnished  with  all  neede<l 
harbor  and  dock  facilities ;  that  it  has  already  made  extensive 
improvements,  at  great  expense,  for  the  purpose  of  utilizing  its 
land  for  dock  and  harbor  purposes,  and  connecting  the  same  with 
the  ship  canal  and  Lake  Erie,  adequate  and  sufficient  for  all  needs 
in  the  use  of  its  property.  In  the  course  of  time,  however,  the 
business  of  railroads  and  water  transportation  will  increase,  and 
additional  facilities  for  ships  and  vessels  to  reach  relator's  prop- 
erty on  the  north  will  be  required.  Can  it  be  maintained  that,  if 
the  city  should  undertake  to  make  the  stream  navigable  up  to 
relator's  property,  it  will  neglect  to  utilize  its  land  for  dock  and 
other  facilities?  That  it  will  refuse  to  improve  its  property  on 
the  north  as  it  has  on  the  south,  and  thus  afford  vessels  the 
privilege  of  loading  and  discharging  their  cargoes  on  Buffalo 
river?  The  proper  use  for  the  lands  lying  on  the  river  is  for 
docks  or  wharves,  and  the  excavation  of  this  rock  in  the  bed  of 
this  stream  is  but  a  step  in  advance  in  the  direction  of  rendering 
lands  available  for  this  purpose;  and  that  may  be  justly  con- 
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sidered  a  substantial  benefit, — an  advantage  to  some  extent;  one 
that  is  reasonably  certain  and  capable  of  being  realized  within  a 
fairly  reasonable  time.  And  it  greatly  lies  within  the  power  of 
this  railroad,  company  to  procure  the  accomplishment  of  that  re- 
sult, and  to  realize  the  actual  use  and  enjoyment  of  its  lands  for 
the  purposes  they  are  peculiarly  adapted. 

We  are  therefore  of  the  opinion  that  we  will  not  be  warranted 
in  holding,  contrary  to  the  judgment  of  the  assessors,  that  any 
error  was  committed  in  their  determination  that  the  excavation  of 
rock  and  earth  from  the  bed  of  the  river,  for  the  purpose  of  rend- 
ering it  navigable,  will  inure  to  the  benefit  and  advantage  of  a 
railroa^  company  owning  lands  upstream,  and  beyond  the  point 
of  navigability,  nothwithstand  the  existence  of  an  artifical  water- 
way, docks,  and  freight  houses  within  the  southern  bound  of  its 
property,  and  some  distance  from  the  point  of  improvemenu 
When  the  stream  is  afterwards  made  navigable  up  to  its  lands  on 
the  north  bounds,  another  waterway  will  be  opened  up  to  Buffalo 
Harbor.  If  this  improvement  had  oeen  extended  beyond  relator's 
property,  a  proportionate  share  of  the  expense  of  excavating  this 
rock  would  undoubtedly  be  chargeable  to  its  property ;  so  if,  in 
the  first  instance,  the  dredgine  had  been  commenced  in  that  por- 
tion of  the  strean  fronting  its  lands,  and  subsequently  this  partic- 
ular work  had  been  undertaken. 

In  regard  to  the  contention  that  the  amount  of  the  expenses  of 
this  work  has  not  been  assessed  upon  various  parcels  of  land  in 
due  and  proper  proportion  to  the  supposed  benefits  inuring  to 
them  respectively,  and  that  relator's  share  is  excessive  and  unjust, 
we  will  observe  that,  in  the  first  place,  there  are  no  statements  of 
fact  in  the  petition  in  support  of  this  allegation  ;  and  even  if  there 
were,  and  the  proof  established  the  fact,  it  would  require  a  very 
gross  case  of  inequality  to  warrant  the  court  in  adjudging  that 
the. decision  of  the  assessors  was  wrong  in  law.  We  are  con- 
strained by  the  adjudications  of  the  courts  heretofore  referred  to, 
and  reported,  from  making  any  such  determination  in  this  case. 
We  cannot  determine  the  quantum  of  .benefit  or  particular  amount 
that  should  have  been  assessed. 

But  the  court  is  unable  to  perceive  upon  what  principle  or 
method  of  assessment  the  assessors  proceeding  in  assessing  the 
expense  of  this  work  upon  all  of  the  relator's  large  and  valuable 
lands  lying  beyond  the  Buffalo  Creek  tracks,  and  far  beyond  the 
range  and  scope  of  the  improvements  in  the  river.  The  lands  in- 
cluded in  the  assessment  have  a  frontage  of  5,045  feet  on  tlie 
Hamburg  turnpike,  running  back  to  the  Buffalo  river  and  the 
Lake  Shore  &  Michigan  Southern  Kail  way  tracks,  and  bounded  on 
cast  by  Tifft  street;  containing  about  260  acres,  30  acres  of  which 
are  cut  off  the  Buffalo  Creek  Railroad  tracks,  and  are  situated 
immediately  adjacent  to  the  Buffalo  river.  The  City  Ship  Canal, 
a  public  navigable  waterway,  runs  within  the  southern  bounds  of 
the  property,  and  in  connected  with  a  cross-cut  canal  and  several 
canal  slips,  upon  which  the  relator  has  erected  lumber  and  ore 
docks  for  the  convenience  and  necessities  of  the  busines  of  trans- 
portation both  by  land  and  water.  In  respect  to  this  portion  of  its 
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property,  the  relator  possesses  all  necessary  dock  and  harbor  facilities; 
and  it  is  alleged  that  it  has  been  pat  to  laTge  expenditure  in  improving 
this  property  for  this  purpose,  and  in  connecting  the  same  with  the 
ship  canal  and  Lake  Eria  Taking  into  consideration  the  nature, 
condition,  and  construction  of  this  property,  its  situation  and  local- 
ity, and  the  purposes  to  which  it  is  now  devoted,  used,  and  enjoyed, 
and  its  connection  with  BuflEalo  Harbor  by  an  artificial  waterwny,  we 
cannot  resist  the  conclusion  that  the  assessors  must  have  lost  sight 
of  the  true  rule  of  assessment,  and  made  a  clear  departure  from  it 
The  supposed  benefit  to  this  portion  of  the  property  by  reason  of 
dredging  in  the  river  some  distance  from  it  is  a  mere  supposition, 
without  any  fair  and  reasonable  basis  in  the  existing  circumstan- 
cea  It  is  largely  speculative,  conjectural,  and  remote.  This 
property  is  reached  by  vessels  through  the  ship  canal,  and  the 
river  bounding  the  whole  lands  upon  the  north  and  west  is  un- 
navigable,  and  will  remain  so  after  this  dredging  is  completed. 
How,  then,  can  it  be  claimed  that  the  dock  property  connected 
with  the  ship  canal  will  be  benefited  by  such  an  improvement? 
The  court  will  hesitate  before  undertaking  to  substitute  its  own 
judgment  in  the  place  of  the  assessors  in  respect  to  the  area  of 
Denefits,  and  should  abstain  from  doing  so  in  a  reasonably  doubt- 
ful matter ;  but,  where  the  evidence  shows  that  they  could  not 
have  acted  upon  the  principle  of  benefits  as  applied  to  the  par- 
ticular circumstances  and  condition  of  things,  it  is  within  the 
province  of  the  court,  and  it  becomes  its  duty,  to  compel  a  rea- 
sonable observance  of  the  rule,  and  to  set  aside  any  arbiti^ary  ac- 
tion. All  that  the  court  here  determines  is  that  the  action  of  the 
assessors  in  assessing  all  of  relator's  property  was  illegal  so  far  as 
this  particular  improvement  is  involved. 

An  order  in  accordance  with  the  above  opinion  will  be  settled 
after  due  notice  of  the  time  and  place  of  such  settlement 


Obval  a.  Lockwood,  App'lt,  v.  George  A.  Waldorf,  Resp't 

{Supreme  Court,  General  Term,  Second  Department,  Filed  December  2,  1895.) 

Causes  of  action  to  recover  chattels. 

Subdivision  2,  section  3228  of  the  Code  does  not  entitle  plaintiff  to  any 
costs  where  the  value  of  the  chattels  is  not  fixed. 

Appeal  from  an  order,  vacating  so  much  of  the  judgment  in 
favor  of  plaintiff  as  awarded  to  him  costa 

DiUJh  Cbxand  T.  K  Utile,  for  app'lt;  George  K  Smith,  for 
resp't  ^ 

Pratt,  J. — This  is  an  appeal  from  the  county  judge  of  Orange 
county,  who  disallows  $124.6'i,  costs  awarded  to  plaintiff  against 
defendant.  Tlie  county  judge  must  be  right  There  was  noth* 
ing  determined  by  the  appellate  court,  except  a  judgment  for  the 
return  of  property  the  value  of  which  was  not  fixed  The  ap- 
pellant relies  on  section  3228  of  the  Code  as  to  when  plaintiff  is 
entitled  to  costs.     Subdivision  2  of  that  section  says:     • 
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**  In  an  action  to  recover  chattels,  but  if  the  value  of  the  chat- 
tels, or  all  of  the  chattels,  recovered  by  plaintiff,  as  fixed,  is  leas 
than  $50,  the  amount  of  his  costs  cannot  exceed  the  amount  of 
value." 

I  find  no  means  of  assisting  plaintiff  under  the  law.  In  the 
justice^s  court  the  plaintiff  recovered  judgment  for  $100,  or  the 
return  of  the  property.  He  appealed  from  this  judgment,  and  got 
the  same  result,  without  damages  or  value  of  property.  The 
Other  sections  of  the  Code  referred  to  by  plaintiff  are  inapplicable 
to  this  case.  The  plaintiff  is  unfortunate,  but  there  are  no  l^al 
means  of  helping  him  out 

Judgment  affirmed. 

All  concur.  . 

George  Follett  et  al,  Resp'ts,  v.  Brooklyn  Elevated  Rail- 
road Company  et  aL^  App'lts. 

(Supreme  Court,  OenercbL  Term,  Second  Department,  Filed  December  2,  1895.) 

1.  Election  op  rbhediss — Trespass  or  nuisakce. 

In  an  action  against  an  elevated  railroad  company  for  injury  to  abut- 
ting premises,  plaintiff  will  not  be  required  to  elect  wbetber  be  will  try 
tbe  cause  of  action  for  a  continuing  trespass  or  for  a  nuisance. 

2.  Elevated  railroad— Damages. 

A  recovery  by  a  proceeding  against  an  elevated  Railroad  for  injury  to 
abutting  premises  is  not  affected  by  a  conveyance  pendente  Hie  to  himself 
individually  by  tbe  cestui  que  truet. 

Appeal  from  a  judgment,  awarding  an  injunction  unless  de- 
fendants pay  a  certain  sum  as  fee  damages  and  a  certain  amount 
as  rental  damages. 

Hoadlyy  Lauterbach  &  Johnson  {ffenry  L.  ScheuermaUy  of  coun- 
sel), for  app'lts ;  Benjamin  B,  Kenyon  {Benjamin  B.  Kenyan  and 
Woolsey  Carmaltj  of  counsel),  for  resp'ts. 

Pratt,  J. — At  the  opening  of  the  trial,  defendants  moved  that 
plaintiffs  be  compelled  to  elect  whether  they  would  try  the  cause 
as  for  a  continuing  trespass,  or  as  for  a  nuisanca  The  motion  was 
properly  denied.  Under  our  present  system,  parties  are  allowed 
to  plead  the  real  facts.  What  benefit  will  result  from  that  liberality, 
if,  upon  the  trial,  the  party  may  not  prove  the  facts  as  pleaded? 
A  party  has  an  absolute  right  to  plead  and  prove  the  facts  upon 
which  his  rights  depend, — to  prove  them  all,  and  to  prove  them 
as  they  took  place.  The  determi  nation  of  the  right  that  flow  from 
those  facts  is  the  duty  of  the  court,  which  cannot  properly  l)e 
transferred  to  the  party.  The  only  motive  conceivable  for  urging 
such  a  motion  is  a  hope  that  the  party  might  make  an  unwise 
election,  to  the  detriment  of  his  rights.  To  compel  a  party  to  take 
a  position  involving  such  a  peril  would  be  an  abuse  of  discretion 
which  would  speedily  be  corrected  by  an  appellate  court 

The  principal  objection  urged  against  the  judgment  is  that  the 
transfer  pendente  lite  destroyed  the  right  of  plaintiffs  to  recover 
rental  damagea  The  original  complaint  was  brought  by  the 
plaintiffs  as  trustees  of  an  express  trust     Two  years  afterwards  a 
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supplemental  complaint  is  filed,  by  which  it  appears  that  the  rights 
of  the  cestui  qui  trust  have  been  relinquished  to  the  trustees.  In 
this  there  it  nothing  that  affects  the  merits  of  the  action,  nor  the 
rights  of  the  plaintiflEs  to  recover.  In  the  one  case  the  plaintiffs 
would  be  liable  to  account  for  the  fruits  of  the  judgment.  In  the 
other  they  are  free  from  such  liability.  The  only  concern  the  de- 
fendants have  with  the  question  is  that  they  be  not  compelled  to 
pay  their  debt  twice.  To  that  danger  they  are  not  exposed 
Judgment  affirmed,  with  costs. 


Catharine  Manning,  Eesp't,  v.  Atlantic  Avenue  Railroad 
Company,  App'lt 

(Supreme  Court,  General  Tenn,  Second  Departmenty  Filed  December  2,  1895.) 

Appeal — ^Verdict. 

It  is  not  sufflcient  to  reverse  a  case,  upon  the  ground  that  the  jury  has 
found  a  verdict  against  the  weight  of  evidence,  tnat  the  court,  haa  it  been 
sitting  as  a  jury,  would  have  rendered  a  different  verdict,  though  the  ap- 
pellant had  a  greater  number  of  witnesses  than  the  respondent. 

Appeal  from  a  judgment  on  a  verdict,  directed  in  favor  of 
plaintiff. 

Bergen  <k  Dykman^  tor  applt ;  Foster  L,  Backus^  for  resp't 

Pratt,  J. — This  is  an  appeal  from  a  judgment  entered  upon 
the  verdict  of  a  jury.  The  action  was  brought  to  recover  dam- 
ages for  injuries  alleged  by  the  plaintiff  to  have  been  received  as 
a  result  of  the  sudden  starting  of  the  defendant's  car  while  the 
plantiff  was  boarding  it  from  the  rear  platform.  The  defense  is 
that  the  car  did  not  start,  but  that  plaintiff  slipped  and  fell.  '  Of 
the  fact  that  the  plaintiff  did  fall  and  was  injured  there  is  no  dis- 
pute. 

The  principal  ground  urged  by  the  appellant  for  reversal  is  that 
the  verdict  was  against  the  weight  of  evidence.  It  is  not  sufficient 
to  reverse  a  case,  upon  the  ground  that  the  jury  has  found  a  ver- 
dict against  the  weight  of  evidence,  that  the  court,  had  they  been 
sitting  as  a  jury,  would  have  rendered  a  different  verdict  It  is 
true  that  the  defendant  had  a  greater  number  of  witnesses  than 
the  plaintiff,  but  the  jury  had  tne  right  to  believe  a  less  number 
of  witnesses.  They  were  better  judges  of  the  credibility  of  the 
witnesses  than  the  court,  who  have  before  them  simply  the  testi- 
mony as  printed  in  the  appeal  book. 

The  case  is  in  a  nutshell.  The  simple  question  is  whether  the 
car  started  while  the  plaintiff  was  trying  to  get  upon  the  rear 
platform.  The  jury  had  the  right  not  only  to  consider  the  sworn 
testimony,  but  they  also  had  the  right  to  weigh  all  the  facts  and 
circumstances  of  the  case.  The  places  upon  the  plaintiff's  body 
where  she  was  injured  which  were  exhibited  to  the  jury,  and  the 
positions  where  the  witnesses  claimed  to  have  stood,  were  all  facts 
to  be  considered  by  the  jury  in  arriving  at  a  verdict  The  plaint- 
iff claimed  that,  just  as  she  was  stepping  upon  the  car,  it  started  ^ 
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and  her  witnesses  testified  that  the  car  started,  moved  ten  feet,  and 
then  stopped;  and  the  witness  Fragner,  who  le^stified  for  defend- 
ant, stated  that  the  car  was  standing  still  while  she  was  lifted  up 
and  carried  away.  But  there  was  evidence  in  the  case  that  Frag- 
ner did  not  arrive  upon  the  ground  until  after  the  car  bad  started 
and  the  woman  fell.  Fragner  corroborated  the  plaintiff's  witness 
Bell  in  swearing  that  the  car  was  opposite  an  iron  post,  while  the 
defendant  claimed  that  the  car  was  upon  the  crosswalk,  where  it 
stopped  to  receive  the  plaintiff. 

We  do  not  think  that  there  was  such  a  preponderance  of  evi- 
dence in  favor  of  the  defendant  as  to  justify  a  reversal,  upon  the 
f  round  that  the  verdict  was  against  the  weight  of  evidence.  We 
ave  examined  the  exceptions  in  the  case,  and  are  of  the  opinion 
that  they  are  not  well  taken.  The  question  put  to  the  witness 
Fragner,  where  the  car  stood  wlien  he  arrived  at  the  scene  of  the 
accident  after  it  occured,  was  competent  and  relevant  If  the  car 
stopped  at  the  crosswalk,  and,  when  Fragner  arrived,  the  car  was 
not  upon  the  crossw'alk,  but  was  opposite  an  iron  post,  the  ques- 
tion was  very  material,  as  showing  that  the  car  must  have  started 
after  it  first  stopped. 

Judgment  aflnrmed,  with  costs. 


George  Barker,   Resp't,  v.  Ci/nard   Steamship   CoMPAinr, 

Limited,  App'lt 

(Supreme  Court,  Qeneral  Term,  First  Department ,  FUed  October  18,  1896.) 

1.  Pleadings— Complaint. 

Allegations  of  time  in  a  complaint  are  presumed  to  refer  to  the  condi- 
tion existing  when  the  action  was  beeun,  unless  controlled  by  other  alle- 
gations showing  that  a  different  date  is  intended. 

2.  Appeal— PiiKsuMPTiON. 

Where  a  general  verdict  is  rendered,  it  is  presumed  that  all  material 
issues  of  fact  raised  by  the  pleadings  are  determined  in  favor  of  the  pre- 
vailing party. 

8.  Jurisdiction— Presumption. 

The  jurisdiction  of  a  court  of  general  jurisdiction  is  always  presumed 
and  can  never  be  questioned,  unless  the  want  of  jurisdiction  is  shown  at 
the  trial  or  appears  on  the  record. 

4.  Pleadings— Answer— Foreign  corporation. 

The  nonresidence  of  a  plaintiff  in  an  action  against  a  foreign  corporation 
is  a  plea  in  abatement  and  must  be  pleaded. 

6.  Witness-Phybician— Privilege. 

Where  the  knowledge  of  a  witness  is  acquired  from  an  inspection  of  and 
conversation  with  the  plaintiff,  and  the  relation  of  physician  and  patient 
existed  between  them,  it  is  privileged. 

6.  Same— Waiver. 

This  privilege  is  not  waived  by  the  plaintiff's  having  called  other  phyd- 
>,    cians  to  testify  to  his  condition  anterior  and  subsequent  to  the  time  he  was 
attended  by  the  witness. 

7.  Appeal— Exception. 

A  general  exception  to  a  refusal  to  charge  requests  raises  no  question, 
unless  every  one  of  such  reciuests  should  have  been  granted  in  the  terms 
in  which  llicy  wore  preferreu. 
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Appeal  from  a    judgment   entered  on  a  verdict  in  favor  of 

plaintiff,  and  from   an  order  denying  a  motion  for  a  new  trial, 

made  on  the  minutes. 

Williiun  J/.  IvitiSj  for  app'lt;  Franklin  Pierce,  for  resp't 

FoLLETT,  J. — This  action  was  brought  December  12,  1890,  by 
a  passenger  against  a  common  carrier,  to  recover  damages  claimed 
to  have  been  sustained  by  the  alleged  negligence  of  the  defendant 
September  28,  1890,  the  plaintiS  took  a  second-cabin  passage 
from  Liverpool  on  defemJant's  boat  Gallia  for  New  York,  at  which 
port  the  ship  arrived  October  4th.  It  is  alleged  that  a  defective 
port,  which  was  a  few  inches  above  the  plaintiff*s  berth,  admitted 
such  quantities  of  water  he  was  constantly  wet,  and  thereby  con- 
tracted pneumonia,  which  resulted  in  the  permanent  impairment 
of  his  health.  The  question  lying  at  the  threshold  of  this  case  is, 
has  the  court  jurisdiction  of  the  action?  "An  action  against  a 
foreign  corporation  may  be  maintained  by  a  resident  of  the  state, 
or  by  a  domestic  corporation,  for  any  cause  of  action.  *  *  *" 
Code  Civ.  Proc.  §  1780.  It  is  alleged  in  the  complaint  that  the 
defendant  is  a  foreign  corporation,  "and  that  the  plaintiff  is  a  resi- 
dent of  the  state  of  New  York."  The  defendant,  in  its  answer, 
admits  that  it  is  a  foreign  corporation,  is  the  owner  of  a  steamship 
line,  and  is  a  common  carrier  «of  passengers,  as  alleged  in  the 
complaint,  and  "then  denies  that  it  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  any  of  the  other  allegations 
contained  in  the  complaint"  Alle^tions  of  time  in  a  complaint 
are  presumed  to  refer  to  the  conditions  existing  when  the  action 
was  begun,  unleis  controlled  by  other  allegations  showing  that 
a  different  date  is  intended.  Townshend  v.  Norris,  7  Hun,  239 ; 
Broome  v.  Taylor,  9  id.  155 ;  Burns  v.  O'Neil,  10  id.  494.  Under 
the  pleadings,  the  residence  of  the  plaintiff  when  the  action  was 
begun  was  a  fact  in  issue.     The  defendant  on  the  trial  raised  no 

auestion  in  respect  to  the  jurisdiction  of  the  court,  or  the  resi- 
ence  of  the  plaintiff.  A  general  verdict  (Code  Civ.  Proc  §  1186) 
■was  rendered,  and  it  is  presumed  that  all  material  issues  of  fact 
raised  by  the  pleadings  were  determined  in  favor  of  the  prevailing 
party.  \Volf\,  Insurance  Co,,  43  Barb.  400;  affirmed,  41  N.  Y. 
620;  Van  Pelt  v.  Otter,  2  Sweeny,  202;  Mur2:)hy  v.  Lippe,  85  N. 
Y.  Supr.  Ct  542;  Soria  v.  Davidson,  53  id.  52;  Id.,  9  Civ.  Proa 
R.  23.  The  juris<liction  of  a  court  of  general  jurisdiction  is  al- 
ways presumed,  and  can  never  be  questioned,  unless  the  want  of 
juris  lietion  is  shown  at  the  trial  or  appears  on  the  record.  Mills 
V.  Martin,  19  Johns.  7;  Bloom  v.  Burdick,  1  Hill,  130;  Dowries  v. 
Bank,  6  id.  298;  Hutchinson  v.  Brand.  6  IIow.  Praa  73.  If  no 
evidence  had  been  given  in  respect  to  the  residence  of  the  plain- 
tiff, the  jurisdiction  of  tlie  court  could  not  have  been  questioned 
on  appeal,  unless  the  nonresidcnce  of  the  plaintiff  '\%  disclosed  by 
the  record.  The  plaintiff  testified  on  the  trial,  which  occurred 
March  7,  1895,  "  I  reside  at  156  Easi,  127th  street,  in  the  city  of 
New  York."  lie  was  not  asked  by  either  side  where  he  resided 
at  any  time  previous  to  the  trial,  and  there  was  no  fact  inconsist- 
ent with  the  idea  that  he  was  a  resident  of  this  state  on  the  12th 
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of  December,  1890,  when  the  action  was  begun.  The  vessel  on 
which  the  plaintiff  was  a  passenger  arrived  in  New  York  October 

4,  1890,  and  from  that  date  until  November  6,  1890,  he  was  a 
patient  in  St.  Vincent^s  Hospital,  in  this  city.  The  plaintiff  was  a 
cabinetmaker.  Later  in  the  year  he  worked  for  the  Pullman 
Palace-Car  Company,  in  Chicago,  111.,  which  employment  he  left 
in  the  summer  of  1891,  and  came  East.  In  the  winter  of  1891 
and  1892  he  worked  for  that  company  at  St  Charles,  Ma  After- 
wards he  worked  for  the  same  company  at  Buffalo,  until  the  spring 
of  1893,  when  he  began  work  for  the  same  company  in  their  shop 
at  Chicago,  and  continued  there  until  June,  1893.  Afterwards 
he  worked  for  the  Illinois  C-entral  Railroad  at  Chicago,  and  at  the 
time  of  the  trial  he  was  at  work  for  the  Manhattan  Elevated  Rail- 
road Company.  The  defendant  asked  no  questions  of  the  plaintiff 
in  respect  to  his  residence,  and  gave  no  evidence  on  that  issue. 
Again,  upon  the  defendant's  offer,  the  complaint  was  received  in 
evidence.  The  testimony  does  not  conclusively  show  that  the 
plaintiff  was  not  a  resdent  of  this  state  when  the  action  was  begun, 
and  the  presumption  of  jurisdiction  is  not  rebutted.  If  it  can  be 
said  that  the  evidence  is  capable  of  different  inferences  as  to  the 
place  of  residence  of  the  plaintiff,  the  answer  is  that  the  jury  has 
drawn  the  inference  and  determined  the  question  in  his  favor.  In 
case  the  jurisdiction  of  a  court  of  general  jurisdiction  turns  upon 
a  question  of  fact,  the  issue  must  be  determined  by  the  jury.      U, 

5,  V.  Sanders,  Hempst  483;  Fed.  Caa  No.  16,220;  Thomp.  Trials,, 
§  2186 ;  Roderigas  v.  Savings  InsL,  63  N.  Y.  460,  464.  Section 
427  of  the  Code  of  Procedure  provided  that  an  action  could  be 
brought  by  a  resident  of  this  state  against  a  foreign  corporation 
for  any  cause  of  action ;  that  an  action  could  be  brought  against 
such  a  corporation  by  a  nonresident  in  case  the  cause  of  action 
arose  in  this  state,  or  the  subject  of  the  action  be  situated  within 
this  state.  Boot  v.  Railway  Co,,  65  Barb.  619 ;  1  Thomp.  &  C.  10; 
affirmed,  55  N.  Y.  636,  was  brought  by  a  resident  of  the  state  of 
Michigan  against  a  Canadian  corporation  for  the  loss  of  the  plain- 
tiff's goods  in  Canada  or  in  the  state  of  Michigan.  It  was  held 
that  the  cause  of  action  did  not  arise  in  this  state,  that  the  plaintiff 
was  a  nonresident,  and  that  the  action  could  not  have  been  main- 
tained had  the  defendant  pleaded  the  plaintiff's  nonresidence,  but 
that  the  objection  was  waived  by  failure  to  raise  it  on  the  trial,  and 
that  it  could  not  be  raised  for  the  first  time  on  appeal.  In  Do%m\€s 
V.  Bank,  6  Hill,  297,  it  was  held  that  the  nonresidence  of  a  plain- 
tiff in  an  acttion  against  a  foreign  corpomtion  was  a  plea  in  abate- 
ment, and  must  be  pleaded.  The  same  rule  was  held  in  Pease  v. 
Railroad  Co,,  10  Daly,  459,  and  in  Steers  v.  Steamship  Co.,  57  N. 
Y.  1,  7.  The  issue  in  respect  to  the  plaintiff's  resioence  having 
been  found  in  his  favor  by  the  general  verdict,  and  the  question 
not  having  bqien  raised  at  the  trial,  it  must  be  held  that  the  court 
had  jurisdiction  of  this  action. 

The  position  of  tlie  learned  counsel  for  the  defendant — that  the 
court  erred  in  submitting^  the  questions  as  to  the  defendant's  Di- 
ligence and  the  plaintiff's  freedom  from  contributory  negligence  to 
the  jury — cannot  be  sustained.     The  plaintiff  testified  that  the 
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port  leaked  so  hsA\y  that  his  berth  and  the  one  underneath  were 
saturated  with  water.  Measures,  who  occupied  a  stateroom  near 
the  plaintiflE's,  testified  that  on  the  morning  of  the  25th  he  was  in 
the  plaintiflE*s  room;  saw  that  his  berth  and  the  one  underneath  it 
were  wet;  that  the  next  day  he  was  in  the  plaintiff's  room,  and  that 
the  water  had  come  through  the  port  as  before;  that  he  saw  water 
coming  through  it;  and  that  on  the  third  and  fourth  days  he  saw 
water  coming  through  it  The  plaintiflE  complained  of  the  condi- 
tion of  the  port  to  the  employes  of  the  ship,  as  they  admit,  though 
they  testified  tliat  it  was  in  perfect  order  and  did  not  leak.  This 
evidence  presented  a  question  of  fact,  which  was  rightly  submitted 
ti:)  the  jury,  and  it  cannot  be  said  that  the  verdict  was  contrary  to 
the  weight  of  evidence.  The  defendant  did  not  deny  that,  in  case 
the  port  leaked  in  the  manner  described,  it  was  defective,  and 
might  have  been  easily  remedied.  The  defendant's  marine  super- 
intendent testified  that  when  the  ports  are  perfect,  as  they  should 
be,  they  do  not  admit  water,  and  that  they  should  be  kept  in  con- 
dition so  as  not  to  leak.  The  learned  counsel  for  the  defendant 
asserts  that  the  plaintiff  was  guilty  of  contributory  negligence,  by 
noncompliance  with  the  following  rule,  which  was  posted  in  his 
stateroom:  (6)  Passengers  having  any  cause  for  complaint  are 
requested  to  communicate  at  once  with  the  chief  steward."  The 
plaintiff  did  complain 'of  the  condition  of  the  port  to  the  first  and 
second  intermediate  stewards  and  to  the  bedroom  steward,  and  the 
chief  steward  testified  that  he  went  into  the  plaintiff's  room  on 
Wednesday,  October  1st,  and  the  plaintiff  toli  him  that  his  bed 
was  damp,  and  oointed  to  the  port  The  ship's  physician  tt^stified 
that  the  plaintia  complained  to  him  that  water  had  come  through 
the  port  and  wet  his  bed.  There  is  certainly  no  foundation  for 
the  claim  that  the  plaintiff  was  guilty  of  contributory  negligence 
in  not  bringing  to  the  attention  of  the  defendant's  servants  the 
condition  ofthe  port 

The  court  did  not  err  in  refusing  to  permit  the  defendant  to 
prove  by  Dr.  Haubold  the  condition  of  the  plaintiff  when  he 
•entered  St  Vincent's  Hospital,  and  the  statements  made  by  him 
in  respect  to  the  previous  condition  of  his  health.  The  knowledge 
of  this  witness  was  acquired  from  an  inspection  of  and  conver- 
sations with  the  plaintiff  while  the  relation  of  physician  and 
?atient  existed  between  them,  and  was  privileged.  Code  Civ. 
^roc.  884.  This  privilege  was  not  waived  by  the  plaintiff's  hav- 
ing called  other  physicians  to  testify  to  his  condition  anterior  and 
subsequent  to  the  time  he  was  in  the  hospital.  Hope  v.  TroyJk  L 
Bailroad  Co,,  40  Hun,  430;  affirmed,  110  N.  Y.  643;  16  St  Kep. 
998;  Record  v.  Village  of  Saratoga  ISprings,  46  Hun,  448;  12  St 
Rep.  395;  affirmed,  120  N.  Y.  646. 

The  charge  was  eminently  fair  and  elaborate,  covering  every 
issue  of  fact  in  the  case,  and  by  it  the  jury  was  correctly  instructed 
in  the  rules  of  law  applicable  to  those  issues.  The  learned  coun- 
sel for  the  defendant,  not  being  satisfied  wilh  this  presentation  of 
the  case  to  the  jury,  preferred  thirty-eight  requests  to  charge, 
eighteen  of  which  were  charged  without  qualification,  though 
many  of  them  were  immaterial,  and  others  were  covered  by  the 
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instructions  previously  given.  Twenty  requests  were  refused, — 
some  partially,  and  others  wholly.  Thereupon  tlie  defendant'^ 
counsel  took  thia  exception:  *'I  except  to  your  honor's  refusal 
to  charge  those  requasts  which  you  declined."  Many  of  the  re- 
quests were  untenable,  othei's  were  irrelevant,  and  others  had  been 
covered  by  the  charge  as  delivered.  A  general  exception  of  this 
kind  raises  no  question,  unless  every  one  of  the  requests  should 
have  been  granted  in  the  terms  in  which  they  were  preferred. 
Hoyt  V.  Railroad  Co.,  37  N.  Y.  678;  Smedis  v.  Bailroad  Cb.,  88  id 
13;  Read  v.  Nichols,  118  id.  224;  28  St  Rep.  867;  Huerzler  v.  Cent 
a  T,  Railroad  Co,,  139  N.  Y.  490;  54  St  Rep.  836;  Beaver  v. 
.  Taylor,  93  U.  S.  46. 

An  examination  of  the  entire  record  fails  to  disclose  any  error 
calling  for  a  reversal  of  the  judgment,  which,  and  the  order  deny- 
ing a  motion  for  a  new  trial,  should  be  affirmed,  with  costa 

Parker,  J.,  concurs. 

Van  Brunt,  P.  J. — I  concur  in  the  conclusion  arrived  at  by 
Mr.  Justice  Follett  in  the  case  at  bar.  I  cannot,  however,  con- 
cur in  the  statement  in  his  opinion,  as  applicable  to  this  case,  that, 
the  supreme  court  being  a  court  of  general  jurisdiction,  its  juris- 
diction must  be  presumed,  and  cannot  be  questioned  unless  the 
want  of  jurisdiction  is  shown  at  the  trial,  or  appears  upon  the 
record.  In  respect  to  foreign  corporations,  the  supreme  court  has 
never  been  a  court  of  general  jurisdiction.  It  has  no  jurisdiction 
of  actions  against  foreign  corporations,  except  such  as  is  con- 
ferred by  statute.  Hence  the  rule  which  ominarily  applies  to 
this  court,  as  a  court  of  general  jurisdiction,  cannot  obtain  in 
actions  against  foreign  corporations.  It  must  appear  somewhere 
in  the  record  that  jurisdiction  exists.  The  pleader,  in  drawing 
the  complaint  in  the  case  at  bar,  evidently  understood  this  posi- 
tion, because  he  alleges  that  the  defendant  is  a  foreign  corpora- 
tion, and  that  the  plaintiff  is  a  resident  of  the  state  of  New  York, 
bringing  himself  within  the  class  of  persons  who  may  resort  to 
the  courts  of  this  state  for  the  purpose  of  redressing  wmngs 
received  by  them  from  foreign  corporations.  This  allega- 
tion •  in  regard  to  the  residence  of  the  plaintiff  is  presumed, 
under  the  ordinary  rules  governing  allegations  of  time  in  a 
complaint,  to  refer  to  the  conditions  existing  when  the  action 
was  begun,  unless  it  appears  otherwise  from  the  pleading.  It 
is  true  that  this  allegation  of  residence  was  denied  by  the 
answer,  but  the  record  contains  evidence  in  regard  to  the 
residence  of  the  plaintiff,  and  no  objecrion  seems  tt)  have 
been  taken  at  the  trial  that  this  allegation  of  the  complaint 
was  not  proven.  We  may  therefore  fairly  infer  that  all  claim 
in  that  behalf  was  abandoned,  no  point  having  been  made  in 
respect  thereto,  and  tiiat  the  evidence,  meager  as  it  is,  was 
considered  sufficient  Under  these  circumstances  it  is  too 
late  now  lo  raise  the  question  of  residence,  and  claim  want  of 
jurisdiction  i)ecause  that  fact  is  not  established.  It  is  undoubtedly 
true  that,  if  the  record  had  contained  evidence  showing  that  this 
plaintiff  was  not  a  resident  of  this  state  at  the  time  of  the  com- 
mencement of  the  action,  the  court  might  at  any  stage  of  the  ac- 
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lion,  of  its  own  motion,  raise  the  question  and  dismiss  the  action. 
Robinson  v.  Oceanic  Navigation  Co.,  112  N.  Y.  315;  20  St  Rep. 
741.  For  the  other  reasons  stated  in  the  opinion  of  Mr.  Justice 
FoLLETT,  I  concur  in  the  affirmance  of  the  judgment 


Saiotbl  D.  Folson  et  al,  Besp'ts,  v.  Robert  0.  Lewis,  Ln- 
pleaded,  eta,  App'lt 

{New  York  Common  Pleas,  General  Term,  Filed  December  16, 1896,) 

Bboksbs— Commissions. 

A  broker  is  not  entitled  to  commissions  though  the  adult  owners  of  the 
property,  at  the  time  of  employment,  misrepresented  to  him  that  leave  of 
the  court  for  sale  of  the  infant  owners'  interest  had  been  already  provided 
for.  where  the  customer  refuses  to  take  title  under  such  an  order  even 
though  one  could  be  obtained. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiflE,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  was  brought  by  plaintiffs,  who  are  real-estate  brokers, 
against  three  defendants,  only  one  of  whom  was  served  and  an- 
swered, to  recover  one  per  cent  commission  upon  procuring,  at 
defendants'  request,  a  purchaser  for  the  house  and  lot,  146  East 
Sixty-First  street,  in  the  city  of  New  York,  at  the  price  of  $29,000. 
The  answer  denied  the  employment,  and  alleged  that,  in  answer 
to  an  inquiry  by  one  of  the  plaintiffs,  defendants  said  that  the 
owners  of  the  premises  would  sell  the  same  for  $29,000,  but  told 
him  that  part  of  the  owners  were  minors,  and  could  only  convey 
under  an  order  of  the  court  It  is  also  denied  that  plaintiffs  pro- 
cured a  purchaser  who  was  accepted  by  the  defendants,  as  alleged 
in  the  complaint 

Benjamin  Wright,  for  app'lt ;  Samxiel  Mullen^  for  resp'ta 

Daly,  0.  J.  —  We  assume  from  the  finding  of  the  jury  the 
facts"  as  testified  to  by  plaiwtiffs  —  that  they  were  employed  as 
brokers  by  the  adult  owners,  these  defendants,  to  sell  the  house 
and  lot  described  in  the  complaint,  and  were  informed  that  an 
order  of  court  authorizing  the  sale  of  the  interests  of  the  infant 
owners  had  been  provided  for.  No  order  in  fact  had  been  ap- 
plied for,  and  the  purchaser  produced  by  the  plaihtiffs  refused  to 
make  a  contract  under  advice  of  counsel,  whose  opinion  was  that 
the  court  would  not  find  any  necessity  for  a  sale  of  the  infants' 
interest,  as  their  father  had  left,  besides  the  house  and  lot  in 
question,  other  real  property,  and  a  very  large  personal  estate. 
Defendants  proposed  to  the  purchaser  to  make  an  application  to 
the  court  for  leave  to  sell,  but  the  latter  declined  to  take  title  that 
way,  sugo^esting,  on  the  other  hand,  tiie  foreclosure  of  a  mortgage 
then  on  the  property,  and  the  taking  of  title  through  a  sale.  This 
proposition  was  rejected  bv  the  defend  an  ta 

The  question  presented  on  this  appeal  is  the  rif^ht  of  the  brokers 
to  recover  coinmissions  under  the  circurastinces.     Conceding  all 
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the  facts  claimed  by  plaintiffs, — that  they  were  induced  to  look 
for  a  purchaser  by  the  representation  that  leave  of  the  court  for  a 
sale  of  the  infants'  interest  had  already  been  provided  for, — it 
does  not  appear  that  they  brought  a  purchaser  willing  to  take  title 
through  such  proceeding,  even  if  the  order  therein  nad  been  al- 
ready made.  The  objection  made  by  the  counsel  for  the  proposed 
purchaser  was,  as  he  testified,  to  the  propriety  or  legality  of  an 
order  made  under  the  state  of  facts  disclosed  ;  and,  while  he  was 
willing  to  wait  while  title  was  made  through  another  proceeding, 
he  would  not  accept  it  through  an  order  for  the  sale  of  the  in- 
fants* interest  He  made  no  objection  that  the  order  had  not  been 
already  obtained,  and  it  therefore  appears  that  the  representation 
of  defendants  to  that  effect  to  the  broker  was  wholly  immaterial 
This  is  not  a  case  in  which  the  sale  falls  through  through  the  in- 
ability or  unwillingness  or  the  owner  to  give  title.  The  broker 
knew  at  the  outset  the  source  of  title  which  was  to  be  offered, 
and  it  was  for  him,  before  offering  a  purchaser,  to  ascertain  that 
the  latter  would  take  such  title.  This  h%  did  not  do,  and  his  loss 
of  time  and  trouble  were  caused  by  his  neglect  of  that  simple  pre- 
caution, and  not  from  any  false  assurance  of  defendants  ;  for  it 
was  certain  that  the  proposed  purchaser  would  not  buy  if  the 
assurance  had  been  true.  The  failure  of  plaintiffs  to  procure  a 
purchaser  willing  to  take  title  through  an  order  for  the  sale  of  the 
interest  of  the  infants,  which  was  one  of  the  terms  of  the  employ- 
ment, was  duly  raised  at  the  close  of  the  plaintiffs*  case,  and  at 
the  close  of  the  whole  case,  and  is  presented  by  proper  excep- 
tions. It  was  error  to  refuse  defendants*  motion  to  dismiss  the 
complaint 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  in  this  court,  and  of  the  appeal  in  the  city  court, 
and  of  the  former  trial,  to  abide  the  avent. 

All  concur. 
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Memoranda  of  cases  ia  which  no  opinions  were  writteiu 
Court  op  AppEALa 

Matter  of  Dalt. 
November  27. 1894. 
Adolph  C,  ffattenroth,  for  app'lt ;  David  J,  Dean,  for  reep't, 
No  opinion.    Judgment  affirmed.    All  concur. 

Matter  of  Application  of  Department  op  Public  Works. 
November  27,  1894. 
James  A.  Deering,  for  appit ;  Datid  J.  Dean,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur. 

Augustus  Levy,  Resp't,  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  AppU 
December  18,  1894. 
Oeorge  Zabriikie,  for  app'lt ;  George  W.  Wingate,  for  resp't. 
No  opinion.    Judgment  affirmed.     All  concur.    Afl'g  58  St.  Rep.  579. 

Solomon  Qallinger,  App'lt,  v.  IowaC.  R.  Co.  etal.,  Resp'ts. 
This  case  was  argued  and  decided  with  Dow  v.  lotoa  G.  R.  Co. 
Aaron  R.  Stevens  et  al,,  Resp'ts,  v.  Union  Trust  Co.  et  al.,  Applta. 

January  15,  1895.  ^ 

Wheeler  H.  Peckham,  for  app'lts ;  Edtoard  Winslow  Paige,  for  resp^ta 
Affirmed  on  authority  of  Harrison  v.  same  Defendants. 

Lillian  Cauchois.  App'lt,  v.  William  B.  Proctor,  Resp't. 
January  15,  1895. 
Bcfer  if.  Sherman,  for  app*lt ;  Theron  G,  Strong,  for  resn't. 
No  opinion.    Appeal  dismissed.    All  concur. 

Leonoras.  Gray,  Resp\t7.  William  T.  Baker ^oZ.,  App'lts. 
January  15.  1895. 
Henry  F,  db  James  Coupe,  for  app'lt ;  Datid  J  Newland,  for  resp't. 
No  opinion.     Appeal  dismissed.    All  concur. 

Jacob  A.  Zimmerman  et  al.,  App'lts,  v.  Christian  Jouroensen,  Resp't. 
January  15.  1895. 
Isaac  H.  Mdynard,  for  app'lts  ;  Frank  Budd,  for  resp't. 

No -opinion.    Judgment  affirmed.    All  concur,  except  Earll,  Gray  and 
CBrien,  JJ.,  dissenting.    Aff'g  54  St.  Rep.  18. 

Paulina  Colburn,  Resp't,  v.  Adam  Marsh  et  al.,  App'lts. 
January  15.  1895. 
J.  I.  Fowler,  for  app'lts ;   Willtam  H,  Henderson,  for  resp't. 
No  opinion.    Judgment  affirmed  on  opinion  below.    All  concur.    Aff g  5d 
St.  Rep.  378.  "• 

Louis  EInell  et  al,,  Resp'ts,  t>.  William  Stephan  et  al.,  App'lts. 
January  15.  1895. 
William  H.  Henderson,  for  app'lts;  C.  S.  Cory,  for  resp'ts. 
Judgment  affirmed  on  opinion  of  general  term.    All  concur.     Aff'g  48  St 
Rep.  764. 

Henry  C.  Miner.  App'lt.  v.  Augustin  Daly,  Resp't. 

David  May,  for  app'lt;  Stephen  II.  Olin,  for  resp't. 

Judgment  affirmed  on  opion  below.    All  concur.     Aff'g  53  St.  Rep.  232. 

The  People,  Resp't,  v.  Carl  Fuller,  App'lt 

January  15.  1895. 

No  opinion.    Judgment  affirmed.     All  concur. 

Theodore  Moss,  App'lt,  «.  Eugene  Tompkins,  Resp't 
January  15,  1895. 
Stephen  H.  Olin,  for  app'lt;  A.  J.  Dittenhorfer  for  respt. 
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No  opinion.    Judgment  affirmed  on  authority  of  Bernstein  V.  Meech,    AH 
concur.    Aff'g  53  St.  Rep.  89. 

William  P.  Roomb  et  al. ,  App'lts.  v,  Frederick  G.  Jennd^gb  et  eU,,  Resp't^ 

January  15,  1895. 
F.  A.  TTiomson,  for  app*lts;  Henry  B.  Twotnbly,  for  resp'ts. 
No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  52  St.  Rep.  507. 
George  B.  Swikehard  et  al.,  bs  Commissioners,  etc.,  Resp'ts^  v.  Fred.  P. 
MiCHELS  et  al.,  App'lts. 
January  15,  1895. 
TTiomae  Raines,  for  app'lts;  William  F.  Cogswell,  for  resp'ts. 
Judgment  affirmed  on  opinion  of  Rumset,  J.,  below.    All  concur.    Aff'g 
68St.  Rep.  875. 

Herman  J.  Yon  Kamen,  App'lt,  v.  Dibderich  Robs,  Resp*t 
January  15.  1895. 
Bernard  J.  Iseeke,  for  appMt;  A.  H.  Berrick,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur.     Aff'g  48  St  Rep.  920. 
The  People  ex  rel.  William  H.  Howes,  Resp't,  v,  Thomas  F.  Gradt, 
Police  Justice,  etc. ,  Applt. 
January  15,  1895. 
Order  affirmed  on  opinion  below.    All  concur.     Aff'g  50  St.  Rep.  128. 
James  Bradt,  Resp't.  v.  Henry  E.  Valentinb,  Applt. 
January  15,  1895. 
W,  A.  Purrington,  for  app'lt;  H.  B.  Hubbard,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  60  St.  Rep.  570. 
William  H.  Clark,  App'lt,  t>.  Charles  T.  Poor,  Impleaded,  etc,  Respt 

January  22,  1895. 
Larned,  Warren  <fe  Knapp,  for  motion;  Eedfield  <ft  Bedfield,  opposed. 
No  opinion.    Appeal  dismissed.    All  concur.    Aff'g  56  St.  Bep.  122. 
The  People  ex  rel,  Charles  Young.  Resp't,  v.  James  C.  Stoot,  as  Agent, 

etc.,  App'lt. 
January  29,  1895. 
Howard  H.  Widener,  for  app'lt;  Henry  J,  Sullivan,  for  resp't 
Order  affirmed  on  opinion  below.     AH  concur,  except  Bartlbtt,  J.,  di9* 
senting,  and  Haight,  J.,  not  sitting.     Aff'g  68  St.  Rep.  152. 

Benedict  Fischer  e^  aZ.,  Resp'ts.  v.  Bbrthold  Blank,  Applt 
January  29,  1895. 
CTuis.  Goldeier,  for  app'lt;  Rowland  Cox,  for  resp'ts. 
No  opinion.    Order  affirmed.    All  concur.    Aff'g  68  St.  Rep.  884. 
John  S.  Kbyes  et  a^.,  as  Executors,  etc.,  Resp'ts,  o.  Barbara  ELLENSOHKtff 

aZ.y  Resp'ts. 
January  29,  1895. 
Isaac  N.  Miller,  for  app'lts ;  Edward  C,  Perkins,  for  resp'ts. 
No  opinion.     Order  affirmed.    All  concur.    Aff'g  68  St  Rep.  227. 
The  People  ex  rel.  Benjamin  Brewster  et  al.,  »s  Executors,  etc.,  Respts, 
«.  The  Commissioners  of  Taxes  and  Assessments  of  the  Citt  of  New 
York,  App'lt 

Januarr  29,  1895. 
David  J.  Dean,  for  app'lt;  Horace  E.  Deming,  for  resp'ts. 
No  opinion.    Order  affirmed.    All  concur. 
John  W.  Mact,  as  Trustee,  etc.,  App'lt,  f>.  David  T.  Wilijaicb  ef  aJ.,ii 
Executors,  etc.,  Resp'ts. 
January  29,  1895. 
Cluirles  N,  Judson,  for  app'lt;  W.  w.  BueJUey,  for  resp'ts. 
No  opinion.     Order  affirmed.    All  concur.    Aff'g  64  St  Rep.  857. 
National  Commercial  Bank  of  Albany,  Ajop'lt,  v.  Chablottb  C.  Gbat, 
Individually,  etc.,  ei  al.,  Resp'ts. 
January  29, 1895. 
Abraham  Lansing,  for  app'lt;  Jacob  H.  Clute,  for  resp'ts. 
No  opinion.  Judgment  affirmed.    AH  concur.    Aff'g  54  St  Rep.  787. 
Cornelia  R.  KANE,as  Execatrix,etc..  App'lt.  v.  Robert  Lenox  BAHKS»Respt. 

February  5,  1895. 
John  M.  Boioers,  for  appl't;  Robert  W.  DeFhrest,  for  resp't 
Judgment  affirmed  on  opinion  below.    Aff'g  58  St  Rep.  911. 
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William  8.  Kkilt,  as  Receiver,  etc.,  Resp't,  «.  MECHANide  and  Tradebb- 

Bai^k,  App^t. 
February  5.  1895. 
Charles  Stratus,  for  app*lt;  Morris  J,  Etrseh,  for  respU. 
No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  89  St.  Rep.  488. 
Mary  J.  Killoran,  as  Admistratrix,  etc.,  App'lt,  ©.  Clinton  W.  Sweet, 

Resp't. 
February  5,  1895. 
Henry  A.  Forster,  for  app'lt;  Edimrd  Jacobs,  for  resp't. 
Judgment  affirmed  on  opinion  below.    All  concur.     Aifg  65  St.  Rep.  482. 
Lucy  8.  Morrxbon,  as  Administratrix,  etc. .  Resp't,  v.  Metropolitan  Tele- 
phone AND  Telegraph  Company,  App'lt. 
February  5,  1895. 
Burton  y,  Harrison,  for  app'lt;  Thomas  E.  PearsaU,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur,  except  Peckhah,  Gray  and 
Haight,  JJ.,  dissenting. 
Aff'g  56  St.  Rep.  887. 
James  T.  Watson,  Resp't,  «.  Elizabeth  P.  King,  as  Surviving  Executrix. 

etc.,  App'lt. 
February  5,  1895. 
George  W.  Parkhurst,  for  app'lt;  John  B.  Higgins,  for  resp't. 
Judgment  affirmed  on  opinion  below.    All  concur.   Aff'g  55  St.  Rep.  766. 

Richard  Fitzpatrick,  App'lt,  v.  William  D.  Tweddlb,  as  Executor,  etc., 

Resp't. 
February  5,  1895. 
Michael  J.  Scanlon,  for  app'lt ;  Louis  Marshall,  for  resp't. 
No  opinion.    Judgment  affirmed.     All  concur.    AiTg  56  St.  Rep.  84.    ' 

Daniel  B.  Halstead  etal.,B&  Executors,  etc. .  Resp'ts,  v.  GsoReB  W.  Striker, 
as  Executor,  etc..  Impleaded,  etc.,  App'lt. 
Februarys.  1895. 
Archibald  L.  Sessions,  for  app'lt;  John  A.  Tayler,  for  resp'ts. 
Order  affirmed  and  judgment  absolute  in  favor  of  plaintiff,  on  opinion  below. 
All  concur.    Aff'g  57  St.  Rep.  125. 

Ann  Byrne,  as  Administratrix,  etc.,  Resp't.  v.  Brooklyn  Citt  Railroad 

Company,  App'lt. 
Februarys,  1895. 
Matthew  Hals,  for  app'lt;  Isaac  M.  Kapper,  for  resp't. 
Judgment  affirmed  on  opinion  below.    All  concur.    Aff'g  58  Bt  Rep.  577. 
James  Flanagan,  as  Executor,  etc.,  Resp't,  v.  Patrick  Fox,  App'lt 
February  5,  1895. 
Archibald  0.  Shenstone,  for  app'lt;  </.  Baldwin  Hands,  for  resp't 
Order  affirmed  and  judgment  absolute  in  favor  of  plaintiff,  on  opinion  below. 
All  concur. 

Caroline  L.  Brown  et  al.,  App'lts,  f>.  Charles  J.  RicdTBR,  as  Executor, 

etc.,  et  al.,  Resp'ts. 
February  5,  1895. 
J,  A,  Dennison,  for  applts;  L.  A,  Lochwood,  O.  L.  Eivea  and  Joseph  B.  Mar- 
riU,  Jr.,  for  resp'ts. 

No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  58  St  Rep.  708. 

George  Lewis  Prentiss,  as  General  Guardian,  etc.,  Respt,  v.  John  S. 

Wbathbrly  etal.,  aa  Executors,  etc..  Impleaded,  etc.,  Applts. 

February  5,  1895. 

Benfamin  Patterson,  for  app'lts;  George  F.  Bentley,  for  resp't 

Judgment  affirmed  on  opinion  below.    All  concur.    Aff'g  52  St  Rep.  80. 

AuRiLLA  FoY,  Resp't,  v.  Maud  L.  Dixon,  as  Administratrix,  etc.,  App'lt 

February  5.  1895. 
A,  C.  Pickard,  for  applt;  William  H  Henderson,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  59  St.  Rep.  889. 
John  W.  Crawford,  Jr.,  as  Administrator,  etc..  Resp't,  «.  Wilson  &  Baildb 
Mantjfacturino  Company,  App'lt. 
February  5.  1895.     ' 
CharUs  O.  Nodal,  for  app'lt;  John  C.  Robinson,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  59  St  Rep.  457. 
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EuoBJTB  SiciTH,  as  Executor,  etc.,  Hesp't,  v,  Fbbdbbicka.  Bbstz,  Applt. 

February  5,  1895. 
Leopold  Leo,  for  app'lt;  JT,  B.  Closaoriy  for  resp't. 

No  opinion.    Judgment  affirmed  with  costs  and  ten  per  oeat.  damages.    AH 
concur.    AfTg  68  St.  Rep.  868. 

Idzzi  Rbttio,  as  Administratrix,  etc.,  Resp't,  «.  Fifth  Avehub  Tbahbpost- 

ATiON  CoMPAmr,  Limited  Applt. 

Februarys.  1895. 

Charles  Steele,  for  app'lt;  Charles  Sleekier,  for  resp't. 

No  opii^on.    Judgment  affirmed.    All  concur.    Aff'g  56  St  Rep.  266. 

Miles  M.  O'Bbibn  ^  o^.,  as  Receiver,  etc.,  App'lts,  o.  Ronald T.  McDohjlld 

et  al.,  as  Resp'ts. 

February  8,  1895. 

Louis  Marshall  for  applts;  William  B.  Putney,  for  resp'ts. 

Judgment  affirmed  on  opinion  below.     All  concur.    Afrg  60  St.  Rep.  748. 

Eatb  a.  Pbimbau,  as  Administratrix,  etc.,  Resp't,  v.  National  Life  Abbd- 

ciATiON,  App'lt. 
February  8,  1895. 
W.  A.  Sutherland,  for  app'lt;  Henry  PurceU,  for  resp't 
No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  60  St.  Rep.  41. 
Otto  J.  Lanq,  as  Ancillary  Executor,  etc.     Resp't,  v.  Houston,  West 
Str^bt  and  Pavonia  Fkrby  Company,  App'lt 
February  8.  1895. 
John  J,  Townsend,  for  app'lt;  George  W.  Hopkins,  for  resp't 
No  opinion.    Judgment  affirmed.    All  concur,  except  Finch  and  Grit, 
JJ.,  not  voting.    An'g  68  St  Rep.  594. 

Mart  Wilbt,  an  Infant,  etc.,  Resp't,  v.  Long  Island  Railroad  Ck>ifPANT, 

App'lt. 
February  8,  1895. 
William  C.  Beecher,  for  app'lt;  Isaac  H.  Mayna/rd,  for  resp't. 
No  opinion.    Order  affirmed  and  judgment  absolute  ordered  against  pUdntilL 
All  concur,  except  Gray  and  Bartlbtt,  JJ.,  dissenting.    An'g  59  St  Bea 
157. 
Andrew  J.  Dblaney,  as  Administrator,  etc.,  Resp't,  «.  Pennbylyania  Rail- 

BOAD  COBfPANY,  App'lt. 

February  8,  1895. 
Henry  OcUbraith  Ward,  for  app'lt ;  Jbenis  A.  SpeUiaty,  for  resp^t. 
No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  60  St  Kep.  786. 
John  Wkbbb  et  al.,  Resp'ts,  v.  James  Wallace,  App^ 
February  8,  1895. 
Hewry  Thompson,  for  applt;  Louis  Ma/rshaU,  for  resp'ts. 
No  opinion.    Judgment  affirmed.    All  concur. 
John  G.  Johnson,  as  Administrator,  etc.,  Resp't,  9.  Long  Island  Railboad 

Company,  Applt- 
February  8,  1895. 
William  C.  Be^cJiei*,  for  app'lt;  J.  Edward  Stoanston,  for  resp't 
No  opinion.  Judgment  affirmed,  with  ten    per  cent  damages.    AB  concur. 
Aff'g  62  St.  Rep.  46. 

Ruth  Percy,  as  Administratrix,  etc.,  App'lt,  o.  Fttchburg  Railboad  Ooir- 

PANY,  Resp't 
February  8,  1895. 
G.  B.  Wellington,  for  app'lt:  F.  F.  HamilUm,  for  resp't. 
No  opinion.    Judgment  affirmed.     All  concur. 
EuLALiA  A.  Meads,  as  Administratrix,  etc.,  Resp't,  «.  New  Tore  Cbntbal 
and  Hudson  River  Railroad  Company,  App'lt 
February  8,  1895. 
Jonn  W.  DunweU,  for  app'lt;  John  GilUtte,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur,  except  Finch  and  Haiobt, 
JJ.,  not  voting. 

Matter  of  Ayrault's  "Will. 
Ct  Ap.,  May  21.  1895. 
Ernest  F.  Ayrault,  for  app'lt;  John  G.  MiUmrn,  for  resp't 
No  opinion.      Judgment  affirmed,  on  opinion  below.     All  concor,  except 
Haight,  J.,  not  sitting.     Aff'g  62  St.  Rep.  628. 
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Bishop,  App'lt,  v.  Hbndrick,  Resp't. 
Ct.  Ap.,  June  11,  1895. 
John  O.  EeeUr,  for  app'lt;  D.  d.  Griffin,  for  resp't. 

No  opinion.  Order  affirmed,  on  opinion  below.  All  concur.  AlTg  64  St 
Bep.  100. 

Blumbnthal,  Resp't,  v.  Einstein  et  cU,,  Applts. 
Ct.  Ap.,  June  11, 1805. 
A,  B.  Dvett,  for  app'lts;  WiUiam  Man,  for  resp't. 

No  opinion.    Judgment  affirmed,  on  opinion  below.    All  concur.     AfTg  68 
8t.  Rep.  264. 
BoABD  OF  Education,  Etc.,  op  Watkrpord,  App'lt, ».  First  Nat.  Bank 

OP  RiCHPiELD  Springs  <j^aZ.,  Kesp't.  i-\ 

Ct.  Ap.,  May  21,  1895.  > 

J.  W.  Houghton  and  James  W.  Verbeck,  for  app'lt;  O,  B.  WdHngUm,  for  )  : 

resp'ts.  S 

No  opinion.    Judgment  affirmed.    All  concur.  \v 

Boyd,  Resp't,  v.  Boyd  et  at,,  App'lts.  t 

Ct.  Ap.,  June  14,  1895. 
Hmry  Daily,  Jr„  for  app'lts;  Edward  W,  8.  Johnston,  for  resp't  * 

No  opinion.    Order  affirmed.    All  concur.     Aff'g  65  St  R^.  508.  ; . 

Boyd,  Resp't,  v,  Boyd  etal,,  App'lts. 
Ct  Ap.,  June  14,  1895. 
Edward  W,  8,  Johnston,  for  app'lts;  Henry  Daily,  Jr,,  for  resp't 

No  opinion.    Order  affirmed.    All  concur.     Affg  66  St  Rep.  781.  I 

Brown,  App'lt,  «.  Brown,  Resp't 
Ct  Ap.,  May  21,  1895. 
Horace  8eeor,  Jr.,  for  app'lt;  John  F.  Clarke,  for  resp't. 
No  opinion.    Judgment  affirmed,  on  opinion  below.    AH  concur.    AJtg  61 
8t  Rep.  266. 

Cantoni.  Resp't,  v.  Forester,  App'lt 
Ct  Ap.,  June  14,  1895. 
8amttel  H,  Eandall,  for  app'lt;  Louis  Edicin  Bomeisler  for  resp't 
No  opinion.    Order  affirmed.    All  concur.     Aff'g  67  St.  Rep.  876.  > 

Matter  of  Clark's  Will.  y 

Ct  Ap..  June  11,  1895.  i 

John  Foley,  for  app'lts;  J,  8.  L  Amor  faux,  for  resp'ts.  1 

No  opinion.    Judgment  affirmed.    All  concur.     Aff'g  64  St.  Rep.  86.  ^   J 

Cleveland,  App'lt.  t?.  Town  op  Pittspord,  Respt  .     \ 

Ct  Ap..  May  21.  1895. 
George  F.  Stocum,  for  app'lt:  George  P.  Yeoman,  for  resp't. 
No  opinion.      Judgment  affirmed.     All  concur,  except  Haioht,  J.,  nol 
sitting.    Aff'g  54  St.  Rep.  848. 

Collins,  Resp't.  a.  Burroughs,  App'lt  ^ 

Ct.  Ap..  June  14,  1895. 
James  M,  Hunt,  for  app'lt;  R.  E.  VnJentine,  for  resp't. 
No  opinion.    Appeal  dismissed.    All  concur. 

Dye,  Resp't.  v.  Delaware,  L.  &  W.  R.  Co. 
Ct.  Ap.,  June  11, 1895.  - 
Louis  L.  Babcoek,  for  app'lt;  U.  J.  Swift,  for  resp't. 
No  opinion.    Judgment  affirmed.    All  concur.     Aff'g  59  St.  Rep.  588. 
Faxon,  Resp't,  v.  Mason  et  al.,  App'lts. 
Ct  Ap.,  June  14.  1895. 
W.  B.  Hornblower,  for  the  motion.     Franklin  Blien,  opposed. 
No  opinion. 

Appeal  dismissed,  without  costs,  unless  defendant  John  Mason  shall  cause 
to  be  executed  the  proper  undertaking  on  appeal  to  this  court  within  ten  days 
from  service  of  a  copy  of  this  order  upon  his  attorney  of  record.  Ordered  ac- 
cordingly.   All  concur.    Aff'g  59  St.  Rep.  882. 

Hedges.  Resp't.  t.  Payne,  App'lt 
Ct  Ap.,  June  4,  1895. 
Arthur  H.  Smith,  for  app'lt;  Henry  E.  Howlan  d,  for  resp't. 
No  opinion.    Order  affirmed,  on  opinion  below.    All  concur.     Aff'g  6b  »t 
Bep.  405. 
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Ladenburg  e<  o^.,  App'lts,  v.  Commercial  Bank  op  Newfoukdlahd  ^  ot^ 

Resp'ts. 
Ct.  Ap.,  June  14.  1885. 
E,  n,  Beniif  for  app'lts;  John  A.  Mapes,  for  resp'ts. 
No  opinion.    Order  affirmed.    All  concur.    Aff'g  67  St.  Rep.  466. 
Madden,  Resp't,  v.  Equitable   Life   Assur.    Soc.    op  United  States, 

App'lts. 
Charles  O.  Deming,  for  app'lt;  Samuel  Wyrnan  Smith,  for  resp't. 
No  opinion.    Affirmed,  on  opinion  below  with  costs,  with  leave  to  defend- 
ant to  answer  within  twenty  days  after  service  of  a  copy  of  the  order  entered 
upon  the  remittitur.     Ordered  accordingly.  All  concur.    Aff'g  66  St.  Rep.  79. 
People  evrel,  Argus  Co.,  Resp'ts,  v.  Palmer,  Secretary  of  State  ei  al,, 

App'lts. 
Ct.  Ap.,  June  14,  1895. 
William  E.  KiiseUmrgh,  Jr.,  for  app'lts;  Amasa  J.  Parker,  Jr.,  for  respt. 
No  opinion.    Order  affirmed,  on  opinion  of  special  term.    All  concur. 
People  exrel,  Ostrander,  App'lt.  v.  Morton  e^  al.,  Resp'ts. 
Ct.  Ap.,  June  14.  1895. 
Robert  H.  MeOormick,  for  app'lt;  Henry  C.  Nevitt,  for  resp't. 
No  opinion.    Order  affirmed  on  opinion  below.    All  concur. 
People  «jr^.  Pike  et  al.,  App'lts,  «.  Barker  et  al. .  Commissioners,  Resp'ts. 
Lucien  B.  Chase,  for  app'lts;  Qewge  S.  Coleman,  for  resp'ts. 
No  opinion.    Order  affirmed.     All  concur.     Aff'g  66  St.  Rep.  878. 
People  ex  rel,  Stowell,  Resp't,  t>.  Board  of  Sup'rs  of  Steuben  Co., 

App'lt. 
Ct.  Ap.,  Mav21,  1895. 
M.  Rummy  Miller,  for  app'lt;  John  F.  Parkhurst,  for  resp't. 
No  opinion.    Judgment  and  order  affirmed.    Aff'g  62  St.  Rep.  691. 
People  ex  rel,  Swbeley,  App'lt,  v.  Wilson  et  al.,  Police  Commissionen^ 

Resp'ts. 
Ct.  Ap..  June  14,  1895. 
James  W.  Eaton,  for  app'lt,  v.  WdUam  P.  Rudd,  for  resp'ts. 
No  opinion.    Order  affirmed.      All  concur,  except  Haight,  J.,  not  voting. 
Roberts  c.  Vietor  et  al. 
Ct.  Ap..  April  14.  1895. 
No  opinion.    Motion  for  reargument  denied,  without  costs. 
Rutgers  Female  College  op  Crrv  of  New  York,  Applt,  «.  Talucav, 

Resp't. 
Ct.  Ap.,May21,  1895. 
Albert  SttekneVf  for  app'lt;   W.  H.  Newman,  for  resp't. 
No  opinion.    Judgment  affirmed,  on  opinion  below.    All  ooncor.    Aff'g  6S 
St.  Rep.  481. 

Steven,  Resp't,  t>.  Lord,  App'lt. 
Ct.  Ap..  June4,  1895. 
Thenford  WoodhvU,  for  app'lt;  Jasper  W.  Gilbert,  for  resp't. 
No  opinion.    Judgment  affirmed,  on  opinion  below.    Ail  ooncor,    AlTg  65 
St.  Rep.  466. 

Matter  of  Westurn's  Will. 
Ct.  Ap.,  May  21, 1895. 

C.  H,  Sturges,  for  app'lt;  John  C.  Keeler,  for  resp'ts. 

No  opinion.    Judgment  affirmed.     All  concur.     Aff'g  59  St.  Rep.  885. 
White  Resp't.  v.  New  York,  L.  E.  &  W.  R.  Co.,  App'lt. 
Ct.  Ap..  June  11,  1895. 

D.  C.  Robinson,  for  app'lt ;  Frederick  CoUin,  for  resp't 

No  opinion.    Judgment  affirmed.    All  concur.    Aff'g  59  St  Rep.  888. 
Wood,  Resp't,  v.  Town  of  Gilboa,  Applt 
Ct.  Ap.,  May  21,  1895. 
/.  IT.  Mayna/rd,  for  app'lt;  H.  Krum,  for  resp't. 

No  opinion.    Judgment  affirmed.    All  concur,  except  Gray,  J.,  dissenting. 
Aff'g  59  St.  Rep.  800. 

Wood.  Resp't,  v.  Town  of  Gilboa,  App'lt 
Ct  Ap,  May  21,  1895. 
L  H,  Maynard,  for  app'lt;  E.  Krum,  for  resp't 
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No  opinion.    Order  aflanned.    All  concur,  except  Gray,  dissenting.     AflTg  .'  i 

^8t.  Rep.  869.  ,. 

WUENSCH,  Resp't,  V,  PlTLITZBR,  App'lt.  ^^^ 

Ct.  Ap.,  June  14,  1895.  u^' 

C,  J.  Sheam,  for  app'lt;  Julius  Lehman,  for  resp*t.  ,  f^ 
No  opinion.    Order  aflarmed.    All  concur.    Aff'g  65  St.  Rep.  884, 

Allen  Resp't.  v.  Allen  et  al.,  App*lts.  ' 

Ct.  Ap..  January  28,  1896.  .  ^ 

No  opinion.    Motion  to  put  on  calendar  granted. 

Allen,  Resp*t,  v.  Sisson  et  al. ,  Applts. 
Ct.  Ap..  Decen^ber  19,  1895. 
John  A.  Vance,  for  app'lts  ;  E.  //.  Ifeary,  for  resp't. 

No  opinion.    Judgment  attirmed,  with  costs,  on  opinion  below.   Aff'g  48 
St.  Rep.  872.    All  concur. 

Anderson.  Resp't,  v.  Anderson,  App'lt. 
Ct.  Ap..  November  26,  1895. 
William  J.  Garr,  for  app'lt;  Oharles  J.  Patterson,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    AH  concur.    Aff'g  57  St, 
Rep.  m. 

Armstrong  t>.  Lake  Champlain  Granite  Co. 
Ct.  Ap.,  January  14,  1896. 
No  opinion.    Motion  for  reargument  denied  ;  $10  costs. 

Atlas  Iron  Const.  Co.,  App'lt,  tj.  Ferguson,  Resp't. 
Ct.  Ap.,  January  28.  1896. 
Charles  JFbx,  for  app'lt ;  J.  A.  Young,  for  resp't. 
1^0  opinion.    Judgment  affirmed,  with  costs.    All  concur.    Aff'g  56  St. 

AuBWRN  Button  Co..  Resp't,  v.  Sylvester.  Applt. 
Ct.  Ap..  November  1,  1895. 
E.  C.  Aiken,  for  app'lt ;  W.  E,  Ilughitt,  for  resp't. 

No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  exc^t  Haight» 
J.,  not  sitting.    Aff'g  54  St.  liep.  558. 

Baer,  App'lt,  V.  BoNYNGE,  Rcsp't. 
Ct.  Ap.,  January  14,  1896. 
No  opinion.     Motion  for  reargument  denied,  without  costs. 
Barrow  Steamship  Co  ,  Limited.  Resp't, «?.  Mexican  Cent.  Rt.  Co.,  Limi- 
ted, App'lt.  1 
Ct.  Ap..  November  26,  1895. 
Charles  B.  Alexander,  for  app'lt ;  Esek  Co  men,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur. 

Bergin,  Resp't,  u.  New  York  Cent.  &  H.  R.  Co.,  App'lt. 
Ct.  Ap.,  November  26,  1895. 
Frank  H,  IRscock,  for  app'lt ;  Louis  MareJiall,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J., 
not  sitting.    Aff'g  69  St.  Rep.  886. 

Matter  of  Board  of  Rapid  Transit  Railroad  Com'rs. 
Ct.  Ap.,  October,  15,  1895. 
No  opinion.    Motion  for  preference  granted,  and  cause  ordered  placed  on 
calendar  for  Wednesday,  October  16,  1895. 

Matter  of  Board  of  Street  Opening.    In  re  Audubon  Ave.  Matter  of 
New  York  Inst,  for  the  Blind,  App'lt. 

Ct.  Ap.,  December  19,  1895.  , 

James  A,  Deering,  for  app'lt ;  David  J.  Dean,  for  resp't. 
No  opinion.    Appeal  dismissed,  with  costs.     All  concur. 
Breck,  App'lt,  v.  Ringler,  Resp't. 
Ct.  Ap.,  October  29,  1895. 

D.  (7.  Calvin,  for  app'lt :  Henry  Daily,  Jr.,  for  resp't. 

No  opinion.    Judgment  affirmed,   with  costs.    All  concur.    Aff'g  56  St, 
Rep.  881. 

Broadway  Sav.  Inst.,  App'lt,  v.  Town  of  Pelham,  Resp't. 
Ct.  Ap.,  December  10,  1895. 
No  opinion.    Motion  to  withdraw  appeal  granted  upon  pajrment  of  all  costs 
before.notice  of  argument. 
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Bboadwat  Sat.  iNerr.  of  Citt  of  Nbw  Yobk,  Applt,  «.  Town  of  Pbleaic, 

Resp't. 
Ct.  Ap.,  January  14,  1896. 
No  opinion.    Motion  denied,  without  costs.    Held,  costs  referred  to  in  de- 
cision ubi  wpra,  means  costs  in  this  court    In  re  Water  CJom'rs  of  Amfter- 
dam,  104  N.  Y.  677. 

Bruno,  Resp't,  v,  Brooklyn  Citt  R.  Ck).,  Applt. 
Ct.  Ap.,  October  29,  1895. 
Matthew  Bale,  for  app*lt ;  J.  Edtoard  Swangtromg,  for  resp't 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Ora.t,  J., 
not  sittmg.    AfTg  55  St  Rep.  215. 

BxjTTS,  Resp't. «.  J*.  C.  Mackbt  Co.,  Applt 
Ct.  Ap.,  November  1, 1895. 
S.  N,  WUeon,  for  app'lt ;  William  Nathl.  GognoeU,  for  respH. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Haight, 
J.,  not  sitting.    AfTg  55  8t  Rep.  187; 

Carlson,  Resp't,  d.  Winterson,  Applt 
Ct.  Ap.,  October  15,  1895. 
No  opinion.    Motion  to  advance  granted.    Case  to  be  put  on  calendar,  and 
heard  at  next  session  of  the  court. 

Chardb  et  al.y  Resp'ts,  v.  Citt  of  Brookltn,  Applt 
Ct  Ap.,  December  8, 1895. 
No  opinion.    Motion  for  reargument  denied,  without  costs. 
Chardb  et  at.,  Resp'ts,  v,  Cftt  of  Brookltn,  App'lt.    Sdcmb,  Respt,  t. 

Samb,  App'lt. 
Ct.  Ap.,  October  22,  1895. 
Albert  0.  McDonald  and  R.  B.    Greenwood,  Jr.,  for  applt;  Oecar  FriAU,  tat 
resp'ts  Charde ;  Seek  Cowen,  for  resp't  Simms. 

iNo  opinion.  Judgment  dQSrmed  in  Simms  case.  Judgment  reversed  in  the 
Charde  case  on  the  opinions  of  general  term  in  the  Simms  case,  with  costs.  87 
Hun.  85.  All  concur.  Charde  case,  reVg  61  St.  Rep.  51 ;  Simms  case,  afTg 
67StRep.  611. 

Clark,  Resp't,  v.  Clark,  Applt 
Ct.  Ap.,  October  29.  1895. 
No  opinion.    Motion  granted,  and  cause  ordered  placed  on  calendar  to  be 
heard  at  next  session  of  the  court. 

Clark,  Resp't,  v.  Exchange  Printing  Co.,  et  al.,  Applta. 
Ct.  Ap.,  January  14.  1896. 
No  opinion.    Motion  to  amend  remittitur  denied,  without  costs. 
Close,  Resp't,  v.  Note.  App'lt. 
Ct.  Ap.,  December  8, 1895. 
No  opinion.    Motion  for  reargument  denied,  without  costs. 
CoRLET,  Applt,  V.  McElmekl  et  al.,  Applts.  Stover  et  al.,  Resp'ts. 
Ct.  Ap..  December  10,  1895. 
No  opinion.    Motion  for  reference  granted,  and  case  set  down  for  hearing 
this  term,  as  the  parties  may  agree. 

Cutting  et  al.,  Resp't,  «.  Stokes,  Applt 
Ct  Ap,.  December  19.  1895. 
William  R.  Martin,  for  app'lt  ;  /.  Archibald  Murray,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs.  All  concur,  except  Babtlbtt, 
J.,  dissenting.    AflTg  55  St.  Rep.  184. 

Dbmarest,  Applt, «?.  Mayor,  etc.,  of  City  of  New  York,  Resp't 
Ct  Ap.,  December  19,  1895. 
No  opinion.    Motion  for  reargument  denied,  with  costs. 

Drucker,  Resp't,  «.  Metropolitan  El.  Rt.  Co.  et  oZ.,  Applts. 
Ct.  Ap..  December  19,  1895. 
Brainard  ToUee,  for  applts  ;  Roger  Foster,  for  resp't. 
No  opinion.    Jude^nent  affirmed,  with  costs,  on  opinion  of  general  tOTn. 
All  concur.    Aff'g  56  St.  Rep.  130. 

Dunning,  Resp't,  «.  Dunning  et  al.,  Applts. 
Ct.  Ap.,  Octobers.  1895. 
Hervry  A.  Brann  and  A.  Britton  Havens,  for  app'lts  ;  William  0.  Btuteg 
and  Daniel  Whitford,  for  resp't. 
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No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  below.   All  concur. 
AlTgeiSt.  Rep.  897. 

Eaobr,  Resp't,  V.  Fireman's  Fund  Insurakgb  Co.,  Applt 
Ct.  Ap.,  December  19,  1895. 
Z  If*  Ames,  for  app'lt ;  WiUiam  Nottingham,  for  resp't. 
No  opinion.    Juogment  affirmed,  on  opinion  below,  with  coBtB.  All  concim 
Aif  g  55  St.  Rep.  29. 

Fbritbachbb,  Resp't,  o.  Roosbvblt  et  al..  Police  Com'rs,  Applt8« 
Ct.  Ap.,  January  28,  1896. 
No  opinion.    Appeal  dismissed  on  argument. 

FoRAir,  Applt,  V,  New  Tobe  Central  &  H.  R.  R.  R.  Co.,  Resp't 
Ct.  Ap.,  November  26.  1895. 
Moses  Shire,  for  app'lt ;  Charles  A,  Fooley,  for  resp't. 
No  opinion.    Order  affirmed  and  judgment  absolute  ordered  for  defendant* 
with  costs,  on  opinion  at  general  term.  All  concur,  except  Finch  and  Haight, 
JJ.,  not  sitting.    AiTg  52St.  Rep.  986. 

FowLBB,  App'lt,  V,  New  York  Cent.  &  H.  R.  R.  R.  Co.,  Resp't. 
Ct.  Ap.,  November  26,  1895. 
J,  Newton  Fiero,  for  app'lt;  Hamilton  Eai'ris,  for  resp't 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  FmCH,  J.» 
not  sitting.    AflC'g  56  St.  Rep.  807. 

Fox  et  al.,  App'lts,  v.  Matthiessbn,  Resp't 
Ct.  Ap.,  December  10,  1895. 
No  opinion.    Motion  to  fix  day  certain,  etc.,  granted. 

Gatfnet  «.  Brooklyn  City  R.  Co. 
Ct.  Ap.,  January  14,  1896. 
No  opinion.    Motion  to  amend  remittitur  granted. 

Gaffney,  Resp't.  v,  Brooklyn  City  R.  Co.,  Applt 
Ct.  Ap.,  December  19,  1895. 
Matthew  Hale,  for  app'lt;  Charles  /.  Patterson,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Grat»  J., 
not  sitting.    AfTg  58  St.  Rep.  119. 

Gardbnibr,  App'lt.  f).  Perry  tf<a?,,  Resp'ts. 
Ct.  Ap.,  December  19,  1895. 
W,  n,  Gardenier,  for  app'lt;  Emmett  J,  Ball,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  coste.    All  concur.    AfTg  56  St  Repw 
891. 

Gebbie  et  al.,  Resp'ts,  v,  Stitis  App'lt. 
Ct.  Ap.,  December  19,  1895. 
H,  C,  Cook,  for  app'lt;  Frank  Boumian,  for  resp'ts. 
No  opinion.    Appeal  dismissed,  with  costs.*    All  concur. 

George,  App'lt,  v.  Carpenter  et  al,,  Resp'ts. 
Ct.  Ap..  October  8.  1895. 
Edward  B,  Whitney,  for  app'lt;  Howard  Van  Sinderen,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  on  opinion  below,  with  costs.   AJl  COnCQE. 
Affg  57  St  Rep.  m, 

Glbbson.  App'lt,  V.  Brummer.  Resp't 
Ct.  Ap.,  December  8,  1895. 
No  opinion.    Motion  to  prefer  denied,  without  costs. 

Granniss  &  HuRD  Lumber  Co.,  Resp't,  v.  Deeyes,  App'lt 
Ct.  Ap.,  November  26,  1895. 
Abner  C,  2  homos,  for  app'lt;  Miehad  H.  Cardozo,  for  resp't 
No  opinion.    Judgment  affirmed,  with  cost,  on  opinion  in  general  term.    All 
concur.    AiTg  55  St.  Rep.  674. 

Haines  et  al,,  Resp'ts.  Gano  et  al.,  Applts.  «.  Patterson  et  al,,  Respts. 
Patterson  «.  McGunn  et  al. 
Gano  t.  Same. 
Ct.  Ap..  October  22,  1895. 
Preston  Stevenson,  for  app'lts;  Charles  Fox,  for  resp'ts. 
No  opinion.    Order  affirmed,  with  costs.    All  concor.    AiTg  67  St  Hepw 
459. 
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Hbcla  Consol.  Gold  Min.  Co.,  Resp't,  v.  O'Neill,  Applt. 
Ct.  Ap.,  October  29,  1895. 
No  opinion.    Motion  of  appellant  for  leave  to  file  correct  copies  of  cases  and 
points  CTanted  on  payment  of  $10  costs.    Motion  of  respondent  to  dismiss 
appeal  denied,  without  costs  to  either  party. 

Hbcla  Consol.  Gold  Mm.  Co..  Resp't,  v,  O'Nbill,  Applt. 
Ct.  Ap.,  December  19.  1895. 
WiUiam  Lane  O^NHU^  for  app'lt;  J.  IfoUe  Hayes,  for  resp't. 
No  opinion.     Judgment  affirmed,  with  costs.     All  concur.    AfTg  55  St 
Rep.  436. 

Hbllman  et  al.,  Resp'ts,  t?.  Forty-Second  St.  &  G.  St.  Fbrbt  B.  Co., 

App'lt. 
Ct.  Ap..  December  19,  1895. 
Freling  H.  Smith,  for  app'lt;  George  Uoadly,  for  resp'ts. 
No  opinion.     Judgment  affirmed,  with  costs,  on  authority  of  Fifth  Aw, 
Bank  v.  myrty-Second  St.  db  G.  St.  Ferry  R,  Co.,  137  N.  Y.  231.    All  concur. 
Aff'g  57  St.  Rep.  223. 

Hbnnesst,  Resp't,  t>.  Brooklyn  City  R.  Co.,  App'lt. 
Ct.  Ap.,  November  26,  1895. 
Matthew  Bale,  for  app'lt;  Jame»  C.  Church,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Gbat  and 
Haioht,  JJ.,  not  sitting.    Aff'g  56  St.  Rep.  151. 

Hbyler,  Resp't;  v.  New  York  News  Pub.  Co.,  Applt. 
Ct.  Ap..  December  19,  1895. 
Simon  W,  Bosendale,  for  app'lt;  Louis  J.  Grant,  for  resp't. 
No  opinion.     Judgment  aifirmed,  with  costs.     All  concur.    AfTg  54  St 
Rep.  68. 

Howe's  Cave  Limb  &  Cement  Co.,  Resp't,  v.  Howe's  Cave  Ass^,  Applt 
Ct.  Ap.,  Deceml)er  10,  1895.  - 
Isaac  H.  Maynard,  for  app'lt;  J,  Lee  Tucker,  for  resp't. 
No  opinion.    Order  affirmed,  with  costs,  on  opinion  at  general  tenn.    All 
concur.    Aff'g  68  St  Rep.  799. 

IsoLA  et  al.,  Resp'ts  v.  Weber  et  al.,  Applts. 
Ct.  Ap.,  December  19,  1895. 
No  opinion.    Motion  for  reargument  denied,  with  costs. 
Jamer,  App'lt,  V.  Jacobs  et  al.,  Resp'ts. 
Ct.  Ap.,  October  29.  1895. 
E.  J.  Brown,  for  app'lt;  Stephen  B.  Jacobs,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs.     All  concur.     AlTg  64  St 
Rep.  85. 

JosLYN,  App'lt,  V.  Raymond  et  al.,  Resp'ts. 
Ct.  Ap.,  October  22.  1895. 
John  B.  Aiibott,  for  app'lt;  S.  D.  Bentley,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Haioht, 
J.,  not  sitting.    Aff'g  40  Hun,  633. 

Julian,  App'lt.  v.  Woolsey,  Resp't 
Ct.  Ap.,  December  10.  1895. 
George  0.  Genet,  for  app'it;  George  J.  Greenfield,  for  resp't. 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    AflTg  68  St  Rok. 
472. 

Kessler  et  al.,  App  Its,  v.  Levy  et  al.,  Resp'ts. 
Ct.  Ap..  October  22,  1895. 
Simon  Sultan,  for  app'lts;  B.  F.  Einstein,  for  resp'ts. 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    Aff'g '66  St  Rep. 
697. 

EiELBT,  Resp't,  V,  Central  Complete  Combustion  Manf'g  Co.,  Applt 
Ct.  Ap..  January  14,  1896. 
No  opinion.    Motion  to  amend  remittitur  dcDied,  with  costs. 
King,  Resp't.  v.  Second  Ave.  R.  Co..  App'lt. 
Ct.  Ap.,  January  28,  1896. 
George  H.  Hart,  for  resp't;  Mm  M.  Srribner,  for  app'lt. 
No  opinion.     Judgment  affirmed,  with  costs.    All  concur.     Affg  58  8t 
Rep.  169. 
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Knapp,  App'lt,  V.  Hall,  Resp't 
Ct.  Ap.,  October  29,  1895. 
Nathaniel  Foots,  for  app'lt;  T/teadare  Bacon,  for  resp't. 
No  opinion.    Order  affitmed,  and  judgment  absolute  ordered  for  the  dt  fend- 
ant  on  the  stipulation,  with  costs  in  all  courts.    All  concur,  except  Babtleh  , 
J.,  dissenting,  and  Haioht,  J.,  not  sitting.     Aff'g  54  8t.  Rep.  895. 

KoKB  et  al.,  App'Its,  v.  Balken  et  al.,  Resp'ts. 
Ct.  Ap.,  December  19,  1895. 
Jonah  T.  Marean,  for  app'lts;    William  R.  Martin,  for  resp'ts. 
No  opinion.     Judgment  affirmed,  with  costs.    All  concur.    AfTg  57  OU 
Bep.  140. 

Matter  of  Laddy*s  Will. 
Ct.  Ap.,  October  15,  1895. 
Daniel  G.  BoUins,  for  app'lt;  //.  B.  Closson  and  P.  H.  Vernon,  for  n  ^yu. 
No  opinion.  Motion  denied  and  the  judgment  in  case  affirmed  on-  the  o|iinJ4X[i 
in  general  term,  with  costs.    All  concur,  except  Bartlett,  J.,  not  anting. 
¥g  m  8t  Rep.  700. 

Matter  of  Laudy's  Will. 
Ct.  Ap.,  December  3,  1895. 
Daniel  C  BoUins,  for  the  motion;  P.  K  Vernon  and  ff.  B,  Closson,  opposetL 
No  opinion.    Motion  granted.     Ubi  supra. 

Lewisohn  et  al.,  Resp'ts,  v.  Clevenger,  App'lt. 
Ct.  Ap.,  December  1»,  1895. 
William  B.  Ellison,  for  app'lt;  John  8.  Davenport,  for  resp'ts. 
No  opinion.     Judgment  affirmed,  with  costs.     All  concur.    AfTg  DG  3L 
Rep.  127. 

Lombard,  Resp't,  v.  Brooklyn  City  R.  Co.,  App'lt. 
Matthew  Hale,  for  app'lt;  Isaac  M.  Kopper,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Gray,  J., 
not  sitting.    Aff'g  56  St.  Rep.  904. 

McChesney,  Resp't.  «.  Panama  R.  Co.,  Applt. 
Ct.  Ap.,  December  19,  1895. 
Frederic  B.  Coudert,  for  app'lt;  Amasa  J.  Parker,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  below.    All  concur. 
Aff'g  56  St.  Rep.  418. 

McClain,  App'lt,  V.  ScHOFiBLD  st  (U.,  Rcsp'ts. 
Ct.  Ap.,  December  19.  1895. 
AbraMm  Oruher,  for  app'lt;  J  Mayhew  Wainwright,  for  resp'ts. 
No  opinion.     Judgment  affirmed,  with  costs.     All  concur.    Aff'g  47  St. 
Bep.  238. 

McDermott,  App'lt,  t>.  Nassau  Electric  R.  Co.,  Resp't. 
Ct.  Ap.,  October  22,  1895. 
F.  C.  Boa/rdman,  for  app'lt;  John  J,  Allen,  for  resp't. 
No  opinion.    Order  affirmed,  with  costs.     All  concur.    Aff'g  66  St.  Rep. 
202. 

Martin,  App'Jt.  v.  Johnston  et  at.,  Resp'ts. 
Ct.  Ap..  January  28,  1896. 
Austen  G.  Fox,  for  app'lt;  Thos.  J.  Keigharn,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs.     All  concur. 
Mayor,  etc.,  of  City  op  New  York,  Resp't,  v.  New  York  Cent.  &  IL  R. 
,  R.  R.  Co.  eirt^.,  App'lts. 

Ct.  Ap..  October  29,  1895. 
Henry  H.  Anderson,  for  app'lts;  O.  J.  Dean^  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  of  general  Irnu, 
All  concur,  except  Finch,  J.,  not  sitting.     Aff'g  95  St.  Rep.  383. 
MoFFETT,  HoDOKiNS  &  Clark  Co..  Resp'ts,  V.  Peoria  Water  Co.,  Applt* 
Ct.  Ap.,  January  14,  1896. 
No  opinion.     Order  affirmed,  with  costs.     All  concur,  except  CBrikk,  J., 
not  voting.  Vann,  J.,  not  sitting.    AfVg  64  St.  Rep.  410. 

Murray,  Resp't,  v.  Great  Western  Ins.  Co.,  App'lt. 
Ct.  Ap.,  October  29.  1895. 
TreadtoeU  Cleveland,  for  app'lt;  George  C.  Holt,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  below.    All  concnn 
Aff'g  55  St.  Rep.  7^. 
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NSDDO,  App'lt,  V.   YlLLAOB  OF  TiCONDEROGA,  Resp't. 

Ct.  Ap.,  December  19.  1895. 
FrancU  A.  Smith,  for  app'lt;  Chester  B.  McLaughlin,  for  reep't 
No  opinion.    Judgment  affirmed,  with  costa.     All  concor.    Alfff  90  81. 
Rep.  844. 

Nugent,  Appit,  f>.  Atlas  Stbambhip  Ck>.,  Respt 
Ct.  Ap..  October  29  1895. 
Charles  Francis  Bates  and  John  Chetwood,  for  app*lt;  EfoereU  P.  Wheeler, 
for  resp't. 

No  opinion.  Jud^i^ent  affirmed,  with  costs.  Fihoh,  Gray,  O'Brikk,  and 
Haight,  JJ.,  concur;  Andrews,  C.  J.,  and  Pbckham  and  Bartlbtt,  JJ., 
dissent.    AfT'g  40  St.  Rep.  927. 

People,  App'lt,  v.  Bankers'  Loan  &  Investment  Ca»  Ro^t 
Ct.  Ap.,  January  14.  1896. 
No  opinion.    Motion  to  amend  order  granteid. 

People,  Resp't.  v.  Doxtater,  App*lt. 
Ct.  Ap.,  December  10,  1895. 
John  Lanting,  for  applt;  Virgil  K.  KeUogg,  for  resp't. 
No  opinion.    Judgment  and  order  affirmed,  with  costs,  on  opinion  in  gen- 
eral term.    All  concur,  except  O'Brien,  J.,  not  sitting.    AfTg  57  St  Rep. 
859. 

People  ex  ivZ.  American  Axe  &  Tool  Co.,  App'lt, «.  Roberts,  Comptroller, 

Resp't. 
Ct.  Ap.,  October  22,  1895. 
Frederie  G.  Dow,  for  app'lt;  T.  E,  Hancock,  atty.-gen.,  for  resp't. 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    AfTg  ^  St.  Rep. 
574. 

People  «b  rel,  Criscolla,  Resp't,  i^.  Adams,  Treasurer  of  Kings  County, 

App'lt. 
People  ex  rel,  Johnson,  App'lt,  v.  Same,  Resp't. 
Ct.  Ap.,  December  19,  1895. 
J.  Edwa/rd  Bwanstrom,  for  relators;  George  F.  EUiott,  for  deft  Adams. 
No  opinion.    Order  reversed  as  to  Criscolla.  and  appeal  dismissed  as  to 
Johnson,  with  costs.    All  concur.    Aff'g  70  St.  Rep.  512. 

People  ex  rel.  Dexter,  App'lt,  t>.  Palmer  et  ai..  Assessors  of  Town  of  Wa- 

verly,  Resp'ts. 
Ct.  Ap.,  December  19, 1895. 
John  P.  Badger,  for  app'lt;  John  P.  Kellas,  for  resp'ts. 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    Affg  67  St  Repi 
701. 

People  ex  rel,  Knickerbocker  Press,  Applt,  «.  Barker  et  al..  Commit 

sioners,  Resp'ts. 
Ct.  Ap.,  November  26,  1895. 
Everett  P.  Wheeler,  for  app'lt;  D.  J,  Dean,  for  resp'ts. 
No  opinion.    Order  affirmed,  with  costs,  on  opinion  below.    All  concur. 
AfTg  68  St.  Rep.  149. 

People  ex  rel,  Redpield,  Applt,  t>.  Murray  et  al..  Commissioners,  Re^ta. 
Ct.  Ap.,  November  26,  1895. 

Bobert  L.  Bedfield,  for  applt;  Gibeon  Putzel,  for  resp'ts. 

No  opinion.  Order  affirmed,  with  costs,  on  opinion  below.  All  ooncor. 
AfTg  68  St  Rep.  383. 

People  ex  rel.  Schabffler,  Resp't,  v.  Barker  et  al.,  CommissionerB,  Appltk 
Ct  Ap..  December  19,  1895. 
David  J.  Dean,  for  app'lts;  F)rank  Sehaeffler,  in  pro.  per. 
No  opinion.     Order  affirmed,  with  costs,  on  opinion  below.    All  coDcm; 

AfTg  67  St.  Rep.  728. 

People  ex  rel.  Smith,  Resp*t,  v.  Wurster.  Fire  Commissioner,  Applt 

Ct  Ap.,  November  26,  1895. 
Howard  0.  Wood^  for  app'lt;  Edwa/rd  F.  O'Dwyer,  for  resp't 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    Alf  g  69  St  BflP. 
448.  6  -^ 
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FSOFLB  ex  rd.  Upson,  App'U»  v.  Websteb,  Superintendent,  Resp't. 

Ct.  Ap.,  November  26, 1895.  • 

JET.  B,  HaUoeh,  for  app'lt;  Howwrd  H.  Widener,  for  resp't. 
No  opinion.    Order  affirmed,  on  opinion  below,  with  costs.    All  concur,  ex- 
cept Haight.  J.,  not  sitting.    Aff'g  61  St.  Rep.  158. 

People  ex  rd.  Western  New  York  &  P.  R.  Co.  et  cU.,  Resp'ts,  «.  Adams  et 

(U.,  App'lts. 
Ct.  Ap.,  December  10.  1895. 
A.  J.  Bodenbeck,  for  app'lts;  Charles  J.  BisseU,  for  resp'ts. 
No  opinion.    Order  affirmed,  wiUi  costs,  on  opinion  below.    All  concur. 
AflTg  68  St  Rep.  648. 

People's  Trust  Co.  v.  Smith  et  cU. 
Ct.  Ap.,  December  8,  1895. 
No  opinion.    Motion  to  amend  remittitur  granted. 
Pboplb*8  Trust  Co.,  App'lt,  v.  Smith  et  cU.,  Resp'ts;  PEBfiBYTBUiAN  Homb 
FOR  Aged  Women,  App'lt. 
Ct.  Ap.,  October  8.  1895. 
Oeorge  W,  Wingate  and  A.  R.  Dyett,  for  app'lts;  /.  Wcvrren  Oreene,  John  M. 
Bhedd  and  W.  F.  Bunning,  for  resp'ts. 

No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  below.    AH  concur. 
ATg  64  St.  Rep.  134. 

Perkins,  Resp*t,  v.  Bennett.  Applt, 
Ct.  Ap..  October  22.  1895. 
John  Townshend,  for  app'lt;  Joseph  Fitch,  for  resp't. 
No  opinion.    Order  affirmed,  with  costs.    All  concur.    AfTg  68  St  Rep. 
878. 

Pettbb.  Resp't,  «.  Pettee,  App'lt. 
Ct.  Ap.,  December  19.  1895. 
Francis  A.  Smith,  for  app'lt;  Chester  B.  McLaughlin,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  CBrien, 
J.,  not  voting.    Aff%  60  St.  Rep.  529. 

Price.  Resp't,  v.  Qa  Nun  et  al,,  App'lts. 
Ct  Ap.,  October  15,  1895. 
Brainard  Tolles,  for  the  motion;  Oem'ge  B.  Beattys,  opposed. 
No  opinion.     Ordered :  If  defendants  i>ay  plaintiff's  attorney  the  ordinary 
costs  of  appeal  to  this  court  on  or  before  the  18th  day  of  October,  1895,  the 
order  dismissing  the  appeal  herein  is  vacated,  and  defendants  are  at  liberty  to 
file  return  with  the  clerk  of  this  court  on  or  before  October  25,  1895,  nunc  pro 
tunc  as  of  the  time  default  was  made  in  filing  same.    If  costs  are  not  paid  as 
iU>ove  required,  this  motion  is  denied,  with  (10  costs.    AJGTg  66  St.  Rep.  184, 
Redner,  Resp't,  v.  Lehigh  &  H.  R.  Ry.  Co.,  App'lt. 
Ct.  Ap.,  December  19.  1895. 
I9aa>c  H.  Maynard,  for  app'lt;  John  M,  Gardner,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    AiTg  66  St 
Rep.  280. 

Robinson,  App'lt.  v.  Passavant  et  al.,  Resp'ts. 
Ct.  Ap.,  November  1,  1895. 
Charles  Be  Hart  Brower,  for  app'lts;  Charles  E.  Hughes,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  of  general  term. 
All  concur.    Aff'g  56  St.  Rep.  875. 

Rottenberg.  Resp't.  v.  Segelke.  Applt. 
Ct.  Ap.,  December  19,  1895. 
A,  N,  Wdler,  for  app'lt;  Max  Klein,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur. 
ScHiERLOH,  Resp't.  'c.  ScHiERLon,  App'lt 
Ct.  Ap.,  Januarv  28,  1896. 
Oeo.  H.  Teaman,  for  the  motion;  Geo.  )V.  Roderick,  opposed.. 
No  opinion.    Motion  for  reargument  denied. 

Schuyler,  Resp't,  «.  Curtis  et  al,,  App'lts. 
Ct.  Ap..  January  14.  1896. 
Na opinion.     Motion  for  reargument  denied,  without  costs. 

Seaboard  Nat.  Bank,  Resp't,  v.  Burleigh  et  al.,  Applts. 
Ct.  Ap.,  November  26.  1895. 
Chester  B,  McLaughlin,  for  app'lts;  Herman  Aaron,  for  resp't 
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No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  below.   All  concur. 
Aff  g  67  St.  Rep.  247. 

Shepaiid,  Resp't,  v.  Metropolitan  El.  Rt.  Co.  et  al,,  Defts;  Western 
Union  Tel.  Co.,  App'lt. 
Ct.  Ap.,  October  8,  1895. 
Brcdnard  lolles,  for  app'lt;  William  O.  Peckham,  for  resp't. 
No  opinion.     Order  affirmed,  with  costs,  on  the  authority  of  Ptgram  v.  Bail- 
foay  Co.,  infra.    All  concur,  except  Gray,  J.,  taking  no  part.    AflTg  64  St, 
Rep.  173. 

Shbpard,  Resp't,  «.  Metropolitan  El.  Rt.  Co.  et  al,,  Def'ts;  Westers 
Union  Tel.  Co.,  Applt. 
Ct.  Ap.,  October  29,  1895. 
Braina/rd  ToUes,  for  the  motion;  John  De  Witt  Warjier  and  TF.  G,  Peckham, 
opposed. 
No  opinion.    Motion  for  reargument  denied,  with  (10  costs. 

Shepard  ei  al,,  Resp'ts,  v.  Metropolitan  El.  Ry.  Co.  et  al,,  Applts. 

Ct.  Ap.,  October  22.  1895. 
Brainai'd  ToUes,  for  app'lts;  B.  W.  Tyler,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    Afl^g  64  St. 
Rep.  873. 

Sisco,  Resp't,  V,  Lehigh  &  H.  R.  Ry.  Co.,  Applt. 
-      Ct.  Ap.,  December  10,  1895. 
No  opinion.    Motion  for  duplicate  remittitur  granted. 

Matter  of  Smith  et  al. 
Ct.  Ap.,  January  28,  1895. 
No  opinion.    Motion  to  put  on  calendar  denied,  without  costs. 

Smith,  Resp't,  v,  Buffalo  R.  &  P.  R.  Co.,  App'lt 
Ct.  Ap.,  December  19.  1895. 
Henry  G,  Danforth,  for  app'lt;  E.  F.  Babcock,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Haioht, 
J.,  not  sitting.    Aff'g  55  St.  Rep.  223. 

Smithers,  Resp't,  «.  Steiner,  Applt. 
Ct.  Ap.,  October  15.  1895. 
No  opinion.    Motion  to  prefer  denied,  without  costs. 

Matter  of  Taylor  et  al. 
Ct.  Ap.,  November  1, 1896. 
Henry  Major,  for  app'lt;  George  B.  Ashley,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    Aff'g  49  6k 
Rep.  644. 

Thompson,  App'lt.  d,  Stanley  et  al.,  Resp'ts. 
Ct.  Ap.,  November  1,  1895. 
Ladislas  Karge,  for  app'lt;  Frederick  8eym4>ur,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  below.   All  ooncui: 
Aflf'g  56  St.  Rep.  139. 

Thomson  et  al.,  App'lts,  v.  De  Camp  et  al,,  Resp'ts. 
Ct.  Ap.,  October  22,  1895. 
GTiarlee  E.  Snyder,  for  app'lts;  G.  D.  Adams,  for  resp'ts. 
No  opinion.    Order  affirmed,  with  costs,  on  opinion  below.     All  concur. 
Aff'g  67  St.  Rep.  193, 

TooMEY,  Resp't,  f>,  Delaware,  L.  &  W.  R.  Co..  App'lt 
Ct.  Ap..  October  29,  1895. 
Hamilton  Odell,  for  app'lt;  J.  Aspintoall  Hodge,  Jr.,  for  resp't 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    Aff'g  53  St 
Rep.  567. 

Town  of  Westchester,  App'lt,  v.  Hapfen  et  al.,  Resp'ts. 

Village  of  Willi amsbridgb,  App'lt,  v.  Happen  etal.,  Kesp'ts. 

People  ex  rel.  Field,  App'lt,  v.  Board  of  Aldermen  of  Citt  of  New 

York,  Resp't. 
Ct  Ap.,  October  8,  1895. 
No  opinion.    These  cases  presented  the  same  questions  as,  and  were  argued 
and  decided  with,  People  v.  Board  of  Svp'rs  of  Westchester  Ccmnty,  147  N.  Y.  1. 
Judgment  and  orders  affirmed,  with  costs.    All  concur. 
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United  Glass  Co.,  App'lt,  v.  Sleight,  Re^'t 
Ct.  Ap.,  October  22,  1895. 
Charles  6,  Kent,  for  app'lt;  Horace  McGuire,  for  resp't. 
No  opinion.    Appeal  dismissed,  with  costs.    Aff'g  66  St.  Rep. 

ViETOR  et  aZ.y  Resp'ts,  v.  Levy  et  aL,  App'lts. 
Ct.  Ap.,  January  21,  1896. 
Nathaniel  Myers,  for  app'lts;  Alex.  Blnmenstiel,  for  resp'ts. 
No  opinion.    Judgment  affirmed,  ^ith  costs.    All  concur.    Aff'g  55  St 
Rep.  720. 

Matter  of  Whttney's  Will. 
Ct.  Ap.,  December  10.  1895. 
No  opinion.    Motion  to  put  on  calendar  denied,  without  costs. 

WiENKE,  Resp't,  V.  Village  op  North  Tonawanda,  App*lt. 
Ct.  Ap^  December  19,  1895. 
Tra^  C.  Becker,  for  app'lt;   W.  B.  Sim  son,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur,  except  Haight, 
J.,  not  voting.     Aff'g  48  St.  Rep.  147. 

Williams,  Resp't,  v.  United  States  Mut.  Acc.  Ass'n  op  City  op  New 

York,  App'lt 
Ct.  Ap.,  Octobers,  1895. 
Richard  L.  Hand,  for  app'lt;  Edgar  T.  Brackett,  for  resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur.    AfTg  63  St» 
Rep.  793. 

Lewis  H.  Allen,  Resp't,  t>.  John  C.  Matthas  et  al,,  App'lts. 
Sup.  Ct.,  5  D.    March  Term,  1895. 
No  opinion.    Judgment  affirmed. 

Lena  M.  Alden,  Resp't,  v.  Miller  et  al.,  Applts. 
Sup.  Ct.,  5  D.     June  Term,  1895. 
No  opinion.     Judgment  affirmed,  with  costs. 
American  Distributing  Company,  App'lt,  v.  Edward  W.  Ashley,  Resp't* 
Sup.  Ct.,  1  D.     October  18  1895. 
No  opinion.     Order  affirmed,  with  $10  costs  and  disbursements. 
Matter  of  Anderson  et  al. 
Sup.  Ct.,  1  D.     Ortober  18,  1895. 
No  opinion.    Motion  to  confirm  report  denied. 

Henry  S.  Anderson  d.  Edward  P.  Dickinson. 
Sup.  Ct..  5  D.     October  16,  1895. 
No  ophiion.    Order  amended,  and,  as  amended,  herewith  handed  to  and  en- 
tered by  the  clerk  of  this  court. 

G.  Benton  Anthony,  App'lt,  v.  Bayard  T.  Biddlecome,  Resp't. 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Order  affirmed. 
Oliver  M.  Arkrnberoh,  Resp't,  v.  Robert  H.  Arkbnbergh,  App'lt. 

Sup.  Ct.,  1  D.     November  15,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Oliver  M.  Arkenburgh.  Resp't,  v.  Robert  II.  Arkenburgh,  App'lt. 

Sup.  Ct.,  1  D.     October  18,  1895. 
No  opinion.    Motion  to  dismiss  appeal  denied. 

Allen  J.  Arnold  et  al.  v.  James  Pee  et  al. 
Sup.  Ct.,  6  D.     October  16,  1895. 
No  opinion.    Motion  for  the  requisites  certificate  to  enable  the  plaintiffs  to 
appeal  from  interlocutory  judgment  to  the  court  of  appeals  granted. 
Matter  of  Auburn  City  Railway  Company. 
Sup.  Ct..  5  D.     October  16,  1895. 
No  opinion.    Motion  granted  and  commissioners  appointed. 
Matter  of  Auburn  City  Railway  Company. 
Sup.  Ct.,  5  D.     June  Term.  1895. 
No  opinion.    Report  of  the  commissioners  confirmed. 

Ayses,  Resp't,  V.  Rochester  Railway  Company,  Applt. 
Sup.  Ct.,  5  D.    June  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed.    Bradlbt,  J.,  not  votings 
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Matter  of  Baisblbt. 
Sup.  Ct.,  2  D.    March  5,  1895. 
No  opinion.    Order  affirmed,  on  the  opinion  of  the  county  judge.    AU 
cor,  except  Culucn,  J.,  not  sitting. 

Bank  of  Ambrica,  Resp't,  v.  East  Riyeb  Silk  Ck>MPANY,  Appit 
Sup.  Ct.,  1  D.    November  15,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

Bakk  of  British  North  America  v,  Botle,  App'lt. 
Sup.  Ct..  1  D.     October  18,  1896. 
No  opinion.     Order  reversed  with  $10  costs  and  disbursements,  and  motkm 
granted  upon  payment  of  cosls  and  disbursements  of  action  subsequent  to 
answer. 

Makdevillb  J.  Barber  et  al.,  t).  Mary  E.  Langy. 
Sup.  Ct.,  5  D.    March  Term,  1895. 
No  opinion.    Motion  to  dismiss  appeal  denied. 

John  C.  Barnard,  Resp't,  v.  George  C.  Brown,  Applt 
Sup.  Ct..  5  D.     March  Term,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

Joseph  A.  Barr,  Resp't,  o.  Henry  L.  Fish  et  al.,  Applts. 
Sup.  Ct.,  6  D.    October  16, 1895. 
No  opinion.    Motion  for  reargument  or  for  leave  to  go  to  the  court  of  ai^ 
peals  denied. 

William  A.  Barwick,  Resp't.  v,  Edgbr  W.  Youmanb,  Applt 
N.  Y.  C.  P.    December  2,  1895. 
Motion  for  leave  to  appeal  to  the  court  of  appeals. 

Per  Curiam. — As  the  question  .which  is  decisive  of  this  case  will  be  pre- 
sented to  the  court  of  appeals  upon  another  appeal,  to  which  this  appellant  is  a 
party,  we  think  that  the  present  motion  shoula  be  granted,  to  prevent  a  possi- 
ble injustice  which  may  arise  if  the  court  of  appeals  should  differ  from  this 
court  in  its  conclusions. 

Batavia  Bank.  Resp't.  «.  Alfred  A.  Frbbman  et  eU,,  Applte. 
Sup.  Ct.,  1  D.     November  15, 1895. 
No  opinion.    Judgment  modified  so  as  to  allow  costs  to  receiver,  and  aflhm- 
ed  as  modified,  without  costs  of  appeal. 

George  E.  Beardsley,  App'lt,  v,  Willis  G.  Pope,  Resp't 
Sup.  Ct..  3  D.     September  27,  1895. 
No  opinion.  Motion  for  leave  to  go  to  the  court  of  appeals  denied,  with  |10 
costs. 

Charles  P.  Becker  v  New  York  Cent.  &H.  R  R.  R  Co. 
3up.  Ct..  5  D.    March  Term,  1895. 
No  opinion.    Plaintiff's  motion  for  a  new  trial  denied,  and  Judgment  df> 
rected  for  the  defendant  on  the  verdict. 

Edward  Beers  et  al.,  Resp'ts,  ©.  North  American  Rubber  Co.,  Applt 

N.  Y.  C.  C.     October  29,  1895. 
No  opinion.    Order  affirmed,  with  costs. 

Ella  G.  Bentley  et  al.,  Resp'ts,  v.  Schityler  C.  Wellb,  Applk 
Sup.  Ct..  5  D.    October  16,  1895. 
No  opinion.    Judgment  affirmed. 

Herman  D.  Berner  c.  Solomon  L.  EIayb. 
N.  Y.  C.  P.    December  2,  1895. 
No  opinion.    Motion  for  reargument  or  for  leave  to  appeal  to  the  oomt  Ok 
appeals  denied. 

J.  Christ  Bernhardt  et  al.,  Resp'ts,  v,  Lewis  A.  DbUi,  AppH 
Sup.  Ct.,  5  D.    October  16,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Fred.  C.  Bigos  et  al. ,  Resp'ts,  v.  Homer  W.  Riohtmbtbb  et  aL,  AxxAllL 

Sup.  Ct.,  4  D.    July  Term,  1895. 
No  opinion.    Order  affirmed. 

BiNGHAMTON  Trust  Co.,  App'lt,  V.  Abi/a  Wbston  et  aL»  BflnAs. 
Sup.  Ct.,  5  D.    October  1«,  1895. 
No  opinion.    Judgment  affirmed. 
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Robert  F.  Bixbt  v.  Casino  Co. 
N.  Y.  C.  P.    December  2,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  granted. 

Casolinb  L.  BoBHic,  Resp't,  o.  Commercial  Life  Ins.  Co.  of  New  Yobi; 

App'lt. 
Sup.  Ct..  5  D.    March  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Boston  &  P.  Dispatch  Express  Co.  t>.  Metropolitan  St.  Rt.  Co. 
N.  Y.  C.  P.    December  2.  1895. 

Motion  for  a  reargument. 

Per  Curiam. — No  ground  Is  presented  upon  Ibis  motion  for  which,  within 
the  provisions  of  rule  16  of  the  general  term  of  this  court,  a  reargument  of  the 
appeal  may  be  had.  The  position  of  the  witness  Miller  when  he  saw  the  acci- 
dent, the  opinion  of  officer  Liake  as  to  the  manner  in  which  the  plaintifTs  dri- 
ver was  drmng,  the  testimony  of  the  driver  that  he  looked  up  and  down  the 
track,  and  the  fact  that  part  of  the  wagon  was  upon  the  outer  rail  at  the  time 
of  the  collision,  are  not  decisive  of  the  case.  In  considering  the  appeal  from  a 
district  court,  we  are  not  concluded  by  the  absence  of  a  motion  to  dismiss  the 
complaint  at  the  close  of  the  testimony.    Motion  denied,  with  (10  costs. 

Robert  Boyd,  Resp't,  ».  New  York  El.  Ry.  Co.,  Applt. 
Sup.  Ct,  1  D.    November  15,  1895. 
No  opinion.    Judgment  affirmed,  wiUi  costs. 

Jacob  Brinxbrhofp  et  al.,  App'lts.  v.  Amarilla   A.  Sabtwbll  ei  A, 

Resp'ts. 
Sup.  Ct.,  6  D.    March.  Term.  1895. 
No  opinion.    Judgment  affirmed,  on  opinon  of  Bradley,  J.,  in  Brinkeihoff 
▼.  Sartwell. 

Maby  S.  Brooks,  Resp't,  v.  Rochester  Ry.  Co.»  Applt 
Sup.  Ct.,  5  D.    June  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

M.  Fillmore  Brovtn,  Resp't,  d.  Root.  App'lt, 

Sup.  Ct.,  5  D.    October  16,  1895. 

No  opinion.    Order  so  modified  as  to  permit  the  Judgment  of  dismissal 

merely  of  complaint  to  remain  of  record  7  iu  other  respects,  and  as  so  modified, 

affirmed,  without  prejudice  to  the  ri^ht  of  the  defendant.  Root,  to  move  at 

special  term  for  costs  of  the  action.    No  costs  of  this  appeal  to  either  party. 

George  C.  Buell  et  cU.,  Resp'ts,  v,  James  Mingo  et  al,,  Applts. 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Jud^ent  modified  bv  striking  out  the  direction  of  the  new 
trial,  and,  as  so  modified,  affirmed,  with  costs. 

Canandaiqua  Waterworks  Co..  App'lt,  v.  Village  of  Cananbaigua  ei 

cU,,  Kesp'ts. 
Sup.  Ct.,  5  D.    October  16,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

Carey,  Resp't,  v.  New  York  El.  Ry.  Co.,  Applt. 
Sup.  Ct.  1  D.     November  15,  1895. 
No  opinion.    Judgment  modified,  bv  reducing  fee  damage  to  $4,800,  and 
rental  detmage  to  $2,000,  and,  as  modified,  affirmed,  without  costs. 

Elizabeth  Carman,  App'lt,  v.  Lehigh  Valley  R.  Co.,  Resp't 
Sup.  Ct.,  5  D.    October  16,  1895. 
No  opinion.    Order  affirmed. 

WiLLARD  E.  Case,  App'lt,  v.  County  of  Cayuga,  et  al,,  Resp'ti. 
»  Sup.  Ct.,  5  D.    October  16, 1895. 

No  opinon.    Judgment  affirmed,  with  costs.  » 

Samuel  Caskel,  Resp't,  v.  Maibr  Rothschild  et  oJ.,  Applte. 
Sup.  Ct.,  1  D.     November  15,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

David  D.  Clancey,  Resp't,  v.  Thomas  H.  Groves,  ApjflL 

Sup.  Ct.,  5  D.    June  Term,  1895.  i 

No  opinion.    Judgment  affirmed.  j 
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Edward  K.  Clark,  App'lt,  v.  City  op  Binghamton^  o^.,  Resp'ts. 
Sup.  Ct.,  4  D.  February  Term,  1895. 
No  opinion.  Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event.  Held,  that  the  plaintiff's  quahfled  assent  to  the  paper  signed 
by  the  other  property  owners  on  Front  street  did  not  operate  as  a  dedication  of 
the  plaintiff's  property  that  was  within  the  lines  of  the  proposed  addition  to 
such  street. 

PeoBBB  J.  Colby,  App'lt,  v.  Edward  Colby  et  al,,  Resp'ts. 
Sup.  Ct.,  6  D.     October  16,  1895. 
No  opinion.    Order  affirmed,  without  costs. 

Phoebe  J.  Colby  v.  Edward  J.  Colby. 
Sup.  Ct.,  6  D.    June  Term,  1895. 
No  opinion.    Motion  granted. 

Lydia  Cole,  App'lt,  v.  Kate  C.  Brown  et  ah,  Resp'ts. 
Sup.  Ct.,  5  D.    June  Term,  1895. 
No  opinion.    Judgment  affirmed,  with  costs.    Werner,  J.,  not  sitting. 

Frederick  L.  Colwell.  App'lt,  v.  Genevieve  R.  Colwell,  Resp't. 
Sup.  Ct.,  1  D.     October  18,  1895. 
E.  C.  James,  for  app'lt ;  E.  H.  McOrath,  for  resp't. 

Per  Curiam.— The  allowance  for  alimony  and  costs  made  by  the  special  term 
we  regard  as  excessive.  The  order  should  be  modified  so  as  to  award  to  the 
defendant  $50  a  month  for  alimony.  $200  for  alimony  prior  to  May  8,  1895, 
and  $100  for  counsel  fee.  Order  modified  accordingly,  and  affirmed  as  mod^ 
fled,  without  costs. 

Frederick  L.  Colwej^l,  «.  Genevievb  R.  Colwell. 
Sup.  Ct.,  1  D.    November  15,  1895. 
No  opinion.    Motion  granted. 

George  Cooper,  Pl'ff,  v.  William  H.  Gorslinb  etal,,  Defts. 
Sup  Ct.,  5  D.    June  Term.  1895. 
No  opinion.    Motion  for  a  new  trial  denied,  and  judgment  directed  for  the 
defendants  on  the  nonsuit. 

William  A.  Copp,  App'lt,  f>.  Home  Ins.  Co.,  Resp't. 
Sup.  Ct.,  1  D.     October  18,  1895. 
ThomoB  J.  Ritch,  Jr. ,  for  app'lt ;  Oeorge  Richards,  for  resp't. 
Per  Curiam. — The  facts  are  undisputed,  and  from  them  it  appears  that  the 
dwelling  house  which  the  defendant  insured  was  vacant  and  unoccupied  for  a 
period  of  more  than  ten  days  prior  to  its  burning.    A  clause  in  the  policy  of 
insurance  upon  which  this  action  is  founded  provided  that  in  such  event  the 
policy  shall  be  void.    The  complaint  was  therefore  properly  dismissed.    TTie 
judgment  and  order  should  be  affirmed,  with  costs. 

Nathan  CoRWiTH  e<  o^v,  App'lts,  t>.  Frederick  W.  8TBTLBR6<ai.,  Resp'ts. 
Sup.  Ct.,  1  D.     October  18,  1895. 

Aldacs  F.  Walker,  for  app'lts  ;  Elijah  8.  Gowles,  for  resp'ts. 

Per  Curiam.— October  5,  1888,  the  five  car  loads  of  lead  in  question  readied 
the  station  of  the  Delaware,  Lackawanna  &  Western  Railroad  Company  at 
Hoboken,  which  corporation  had  brought  it  from  the  west  It  is  conceded 
that,  when  the  lead  arrived,  it  was  owned  by  Nathan  Corwith  &  Co.  The  only 
question  presented  on  this  appeal  is  one  of  fact :  Was  Gurden  Corwith  autho- 
rized by  Nathan  Corwith  &  Co.  to  sell  the  lead  ?  The  learned  trial  court  found 
this  issue  of  fact  in  favor  of  the  defendants,  and  upon  evidence  which  permits 
no  other  answer  to  the  question.  The  senior  member  of  the  firm  of  Nathan 
Corwith  &  Co  was  in  the  city  of  New  York.  The  firm  received  the  usual 
notice  of  the  arrival  of  the  lead,  and  turned  that  notice  over  to  Gurden  Cor- 
with, who  had  long  acted  as  the  broker  of  the  firm.  The  evidence  shows  that 
he  had  on  many  occasions  stored  lead  and  received  warehouse  receiV>t8  in  his 
own  name,  and  sold  the  lead.  In  regard  to  this  particular  shipment,  the  evi- 
dence justifies  the  conclusion  that  Nathan  Corwith  &  Co.  authorized  this  very 
disposition  to  lie  made  of  this  lead.  None  of  the  appellants  established  any 
legal  or  equitable  claim  to  the  property.  None  of  the  rulings  of  the  learned 
trial  judge  upon  the  admission  or  exclusion  of  evidence  are  challenged,  and  no 
question  was  argued  at  the  bar  of  this  court  or  upon  the  briefs  of  counsel,  ex- 
cept this  single  Question  of  fact,  which  was  weU  decided.  Tlie  judgment 
should  be  a&med,  with  costs. 
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County  of  Monboe,  v.  City  op  Roghbstbb.    • 
Sup.  Ct.,  5  D.    October  16,  1895. 
No  opinion.    Motion  to  amend  order  so  as  to  read,  **  The  Judgment  of  the 
special  term  was  reversed,  for  errors  of  fact  as  well  as  errors  of  law,"  granted. 

Charlbs  W.  Cbossman  et  a/.,  Resp'ts,  v.  Daved  B.  Lochnbb,  App'lt. 
Sup.  Ct..  6  D.    June  Term,  1896. 
No  opinion.    Judgment  affirmed,  with  costs. 

John  W.  Cullis,  Resp't,  «.  Allen  G.  Smith  et  al„  Applts. 

Sup.  Ct.,  5  D.     October  16.  1895.  *^ 

No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements.    Wabd,  J.,  «; 

not  sitting.  ^ 

Richard  Cusback,  Resp't,  v.  Hobcer  W.  Rightmbyer  et  al„  App'lts.  ^ 

Sup.  Ct.,  4D.    July  Term,  1895. 

No  opinion.    Order  affirmed. 

Chester  L.  Dalrymplb,  Resp't.  v.  Albert  C.  Parker,  App'lt. 

Sup.  Ct.,  4  D.     February  Term.  1895.  ,   i 

No  opinion.    Judgment  and  order  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event.    Held,  that  whether  there  was  a  warranty  was  a  ques-  ^ 

tion  for  Uie  Jury. 

Henry  M.  Davis,  Appit,  v,  Benjamin,  Aiken,  Resp't. 
Sup.  Ct..  5  D.     June  Term,  1895. 
No  opinion.    Motion  to  amend  memorandum  decision  so  as  to  read,  "  Judg- 
ment of  the  county  court  reversed,  and  that  of  the  justice  affirmed,"  granted 
Levy  S.  Davis,  Resp't,  c.  John  T.  Noye  Manuf'o  Co.,  App'lt. 
Sup.  Ct.,  5  D.    June  Term,  1895. 
No  opinion.    Judgment  affirmed. 
James  E.  Delehanty,  Resp't,  t?.  Philadelphia  &  R.  R  Co.,  Appit 

Slip.  Ct..  1  D.   November  15,  1895.  | 

No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

Matter  of  Department  of  Public  Pabks.  J 

Sup.  Ct.,  1  D.     October  18,  1895.  ^    ^ 

No  opinion.    Application  denied.  % 

John  E.  Devlin,  Resp't,  v.  New  Yobk  El.  Ry.  Co.  et  at,,  Applts.  ^ 

Sup.  Ct.,  1  D.    November  15,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Arthur  M.  Dodge  et  al.,  App'lts,  v.  Jessie  McKbchnib,  Beep^ 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Hampton  Dodob,  Resp't,  v.  Henry  Weill,  AppH 
Sup.  Ct.,  5  D.    June  Term,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 
John  Draper,  Resp't,  v.  Matthew  McDonough,  Applt 
Sup.  Ct.,  5D.    October  16,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 
John  Duffy,  Sr. ,  Appit,  v,  Joseph  Hamilton,  Respt 
Sup.  Ct.,  5  D.    March  Term,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
East  River  Gas  Co.  of  Long  Island,  Resp't.  v.  John  P.  Ahsbn,  Appit. 

Sup.  Ct..  1  D.    October  18,  1895. 
No  opinion.    Order  reversed,  with  (10  costs  and  disbursements,  and  motkn 
denied,  with  (10  costs. 

Edwin  A.  Eaton,  Pl'ff,  «.  New  York  Cent.  &  H.  R.  R.  Co.,  Deft. 

Sup.  Ct.,  5  D.    March  Term,  1895. 

No  opinion.  Plaintiff's  motion  for  a  new  trial  wanted;  costs  to  abide  the  event 

John  M.  Eddy.  Appit,  v.  Milo  A.  Briggs,  Resp't 

Sup.  Ct..  5  D.    March  Term,  1895. 

No  opinion.    Judgment  and  order  affirmed. 

Emily  A.  Emerson,  App'lt,  v.  Jessie  M.  Emerson,  Resp't. 
Sup.  Ct.,  1 1).    November  15, 1895. 
Appeal  from  an  order  denying  plaintiff's  motion  for  an  allowance  foroomiMi 
fees,  to  resist  a  motion  made  by  defendant  for  a  reduction  of  alimopy. 
Bdward  0»  Black,  for  appit ;  Charles  J.  Hardy,  for  resp't  ^ 
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Per  Curiam. — £veQ  if  the  court  could  entertain  thli  motion,  our  ezamiiia* 
tion  of  the  record  leads  to  the  conclusion  that  the  discretion  of  l^e  special  term 
was  not  improperly  exercised  in  refusing  to  allow  a  counsel  fee  to  tl^plaintlff, 
to  be  employed  in  securing^  counsel  to  oppose  defendant's  motion.    The  oid«r 
should  be  amrmed,  with  flO  costs  and  printing  disbursements. 
Robert  Pbrguson,  Resp't,  v.  Perfection  .Thermometer,  etc.,  Co.,  Applt* 
Sup.  Ct..  1  D.    October  18,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 
First  Nat.  Bank  of  Jersey  City,  Resp't,  v.  Gborob  W.  Martin,  ApplU 
Sup.  Ot..  1  D.    October  18.  1895. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 

Maria  Gbib^  oZ.,  Resp'ts,  v.  New  York  El.  Ry.  Co.,  Applt. 
Sup.  Ct.,  1  D.   November  16,  1895. 
No  opinion.    Judgment  modified  by  reducing  fee  damage  to  $5,000,  and 
rental  damage  to  $2,500,  and,  as  modified,  affirm^,  wiUiout  costs. 
Geneva  &W.  Ry.  Co.,  Resp't,  c.  New  York  Cent.  &  H.  R.  R  Co.,  et  aL, 

App'lts. 
Sup.  Ct.,  5  D.    October  16. 1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Geneva  &  W.  Ry.  Co.,  Resp't.  «.  New  York  Cent.  <Sk  H.  R.  R.  R.  Co.  «l 

(U.,  App'lts. 

Sup.  Ct.,  6  D.    October  16, 1895. 

No  opinion.    Order  modified  by  adding  thereto  a  clause  to  the  effect  that 

the  manner  of  crossing  shall  be  determined  by  the  commissioners  as  provided 

by  the  statute,  and,  as  so  modified,  affirmed,  with  $10  costs  and  dlsbbune- 

ments.    Daly,  J.,  not  sitting. 

George,  Resp't,  «.  Alese^^  o^.,  Applts. 
N.  Y.  C.  C.    November  26,  1895. 
George  B,  AMey,  for  app'lts;  George  Treiteld,  for  resp't. 
FrrzsiMONS,  J.  —  The  issues  presented  by  the  allegation  contained  in  the 
"  first  defense"  are  clear  and  unmistakable,  and,  if  sustained,  are  sufficient  to 
defeat  the  plaintiff  herein.  As  to  the  "second  defense,'*  so  called  in  the  answer, 
I  am  unable  to  find  therein  any  defense  to  this  cause  of  action,  except  that 
part  of  "  seventh  "  paragraph  which  alleges  **  that  the  notes  in  suit  were  pro- 
cured from  defendant  \nthout  consideration."    This  is  simply  a  repetition  of 
the  first  defense  in  substance,  and  is  therefore  redundant  matter,  aud  all  the 
other  matters  set  forth  are  clearly  irrelevant  to  the  issues  herein,  and  have  no 
legal  merit ;  so  that  the  order  appealed  from  was  properly  made,   and  ii 
affirmed,  with  costs. 

German-American  Bank  op  Tonawanda,  Resp't,  «.  DALY,'i4^1t 
Sup.  Ct.,  5  D.    July,  1895. 
No  opinion.    Judgment  affirmed. 

German  Vici  Co.,  App'lt,  v.  Krause,  Respt. 
Sup.  Ct.,  4  D.     February  Term,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Gernstein,  Resp't,  v.  Fisher,  App'lt. 
N.  Y.  Sup.  Ct.     October  24,  1895. 
Appeal  Irom  an  order  denying  a  motion  to  serve  a  supplemental  answer,  ds> 
fendant  appeals. 

Oscar  H.  Bogart,  for  app'lt;  Louis  SteckUr,  for  resp't. 
Per  Curiam.  —  The  order  appealed  from  should  be  affirmed  on  the  opinion 
filed  by  the  learned  judge  below.  In  view  of  the  decision?  in  Collins  v.  Bjf- 
darn,  135  N.  Y.  330,  and  Furlong  v.  Banta,  80  Ilun,  248,  tlie  case  of  Anderwn 
v.  Bailroad  Co.,  9  Daly,  487,  cannot  be  followed,  and  the  decision  of  FotUhet' 
son  V.  Turnpike  Co.,  has  no  application.  Order  affirmed,  with  $10  costs  and 
disbursements. 

Gilbert,  App'lt,  v:  Noble  et  cU.,  Resp'ts. 
Sup,  Ct.,  5  D.     June  Term,  1895. 
No  opinion.    Order  afilrmed,  with  $10  costs  and  disbursements. 
Gleason.  Resp't,  t>.  Thorn  et  al.,  Appl'ts. 
N.  Y.  C.  C.     October  29,  1895. 
Thivis,  Short  and  Tovmsend,  for  appl't;  L.  J.  Morrison,  for  resp't. 
Fitzsimons.  J.  —  The  answer  alleges  that  the  books  in  question  were  to  be 
bound  in  a  good  quality  of  leather.    That  allegation  is  specifically  referred  to 
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because  it  is  quite  apparent  from  the  record  that  the  leather  used  in  the  coyer* 
ing  the  books  was  the  main  cause  of  this  litigation.  Therefore,  it  seems  to  us 
that,  if  the  evidence  shows  that  the  leather  so  used  was  good,  the  judgment 
should  stand.  All  through  the  case  we  find  the  usual  conflict  of  testimony. 
On  plaintiff's  behalf  it  is  claimed  that  the  contract  was  fully  performed.  On 
defendants'  side  the  contrary  is  claimed,  but  tbe  defendants'  witnesses  ap- 
parently were  not  good  judges  of  leather,  and  their  evidence  seems  to  rest 
mainly  on  their  fancy ;  their  testimony,  in  substance,  bein^  that  they  did  not 
like  the  leather  as  much  as  the  sample,  and,  in  their  opinion,  it  was  not  the 
same.  Evidently,  their  opinion  was  not  entitled  to  as  much  credibility  or 
weight  as  was  the  testimony  of  plaintifTs  witnesses,  who  are  experienced  men; 
and  the  iury  were  justified  in  so  finding.  It  seems  to  us  that  no  error  was 
committed,  and  Uiat  the  judgment  must  be  afl^rmed  with  costs.  MoCabtt,  J., 
concurs. 

Goldstein  «.  Bush. 
N.  Y.  C.  P.    December  2,  1895. 
No  opinion.    Motion  to  dismiss  appeal  granted. 

Graham  v.  Graham  (two  cases). 
Sup.  Ct.,  1  D.     November  15,  1895. 
No  opinion.    Motions  denied. 

Green  App'lt,  v.  Middlesex  Valley  R.  Co.,  Reep't 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Order  afllrmed,  with  $10  costs  and  disbursements.   Wabd,  J., 
not  voting. 

DoRAH  E.  Grubert,  App'lt.  v.  Delaware,  L.  &  W.  R.  Co.,  Resp't. 
Sup  Ct..  4  D.    February  Term,  1895. 
No  opinion.    Judgment  affirmed,  with'costs. 

Samuel  E.  Guernsey,  App'lt.  v.  Mary  N.  Guernsey,  Resp't 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Charles  Hadden,  App'lt,  v.  Metropolitan  El.  Ry.  Co.,  Resp't 
Sup.  Ct.,  1  D.     October  18,  1895. 
No  opinion.    Judgment  affirmed,  with  coslA. 

Frederick  6.  Hall.  Resp't.  v.  Clark  Allen  et  ah  Appl'ts. 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

William  Halliday,  Resp't,  v.  A.  I.  Nicholas  et  al.,  Applts. 
N.  Y.  C.  P.     December  2,  1895. 
A  judgment  of  the  general  term  of  the  city  court,  affirming  a  judgment  en- 
tered on  a  verdict  in  favor  of  plaintiff  was  reversed,  and  plaintiff  moves  for 
leave  to  appeal  to  the  court  of  appeals. 

Per  Curiam.— The  question  of  the  right  of  the  plaintiff  to  recover  depended 
UDon  the  construction  of  an  agreement  the  terms  of  which  were  not  disputed. 
Tne  defendants  agreed  to  hold  a  deposit  of  checks  or  money  made  by  a  third 
party  until  July  15,  1893,  and  on  that  day  to  pay  over;  but  the  payment  was 
conditional  upon  a  certain  consolidation  and  issue  of  bonds  specified  in  another 
paper.  Such  consolidation  and  issue  did  not  take  place  until  the  month  of 
August  thereafter,  and  meanwhile  the  depositor  countermanded  payment  to  the 
plaintiff.  We  held  the  plaintiff  not  entitled  to  recover.  The  question  of  time, 
being  of  the  essence  of  the  contract,  cannot  arise  in  this  case  as  between  the 
depositaries  and  the  plaintiff.  As  between  them,  the  plaintiff,  if  entitled  to  the 
money  at  all,  was  entitled  to  it  on  July  15th,  that  being  the  agreement;  but,  as 
the  condition  was  not  fulfilled,  he  was  not  entitled,  and  cannot  recover,  there 
being  no  other  enforceable  agreement  of  the  defendants.  Motion  denied,  with 
$10  costs. 

Matter  of  Hamilton. 
Sup.  Ct.,  1  D.    November  15,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

Francis  J.  Hamilton,  Resp't,  «.  Gborob  A.  Lee  et  al.,  App'lts. 
Sup.  Ct.,  5  D.    October  16,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

Charles  L.  Hammond,  Resp't,  v.  Eugene  Van  Schaick,  App'lt 
N.  Y.  0.  C.     October  25,  1895. 
Cantor  db  Van  Schaick,  for  app'lt;  Lamb,  Osbom  <fe  Petty,  for  resp't. 
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McCarthy,  J.  — This  case  involved  a  question  of  fact,  and  was  correctly 
submitted  to  tiie  Jury  on  the  law.  We  find  no  error,  and  judgment  must  tie 
affirmed,  with  costs.    All  concur. 

Edward  W.  Hanbins,  Resp't,  v.  New  York,  L.  E.  &  W.  R.  CJo.,  App'lt 

Sup.  Ct..  5  D.    June  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed.    Ward,  J.,  not  sitting. 

MiCHARL  J.  Haugh,  Resp't,  «.  Jerome  Moore  et  al.,  AppTts. 
Sup.  Ct.,  5  D.    October  16,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

John  Heerdbgbn,  Applt,  v.  American  Surety  Co.  of  New  York,  Respt. 
N.  Y.  C.  C.     October  29,  1895. 
WiUima  R.  Bronk,  for  app'lt;  K  C.  Wilcox,  for  resp't. 
McCarthy,  J. — The  appellant,  having  stipulated  (see  orders),  must  be  bound 
by  the  same.    If  there  was  no  stipulation,  then  these  orders  should  have  been 
resettled,  and  required  to  recite  the  correct  facts.  We  are  to  pass  on  the  papers 
as  they  come  to  us.    Order  must  be  affirmed,  with  $10  costs.    Van  Wyck,  C. 
J.,  concurs. 

Arnold  Hberwagen  et  oZ..  Resp'ts,  v.  Charles  L.  Ritzmann,  App'lt, 

N.  Y.  C.  P.     December  2,  1895. 
Motion  for  reargument  of  appeal. 

Per  Curiam.  —  The  present  motion  does  not  conform  to  rule  16  of  the 
fi;eneral  term  of  this  court,  with  regard  to  motions  for  reargument;  Counsel 
in  effect  simply  desires  to  present  a  more  elaborate  argument  npon  the  excep- 
tion which  the  general  term  deemed  fatal  to  the  judgment,  and  it  does  not 
appear  that  any  question  decisive  of  the  case  has  been  overlooked.  Motion 
denied,  with  (10  costs. 

Otto  Hbinze  et  al.,  Resp'ts,  v.  Maier  Rothschild  et  cU.,  App'lts. 
Sup.  Ct.,  1  D.    November  15,  1895. 
No  opinion.     Order  affirmed,  with  $10  costs  and  disbursements. 
Charles  W.  Hbnning  et  al.,App'lt8,  v.  Seymour  Bennett  et  al.,  Resp'ta. 

Sup.  Ct.,  5  D.  June  Term.  1895. 
No  opinion.    Judgment  and  order  affirmed. 

John  Herdigen,  Resp't,  v.  Alexander  A.  Schneb,  Applt 
Sup.  Ct.,  1  D.  October  18,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Maud  A.  Hertzler,  App'lt,  «.  City  op  Buffalo,  Resp't. 
Sup.  Ct.,  5  D.  March  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed,  D wight,  P.  J.,  not  voting. 
Matter  of  Hoagland,  Police  Justice. 
Sup.  Ct.,  4  D.  February  Term,  1895. 
No  opinion.      Report  of  referee  confirmed,  and  application  denied.    Dis- 
bursements for  stenographer  and  referee,  of  $140.90,  having  been  i>aid  by  the 
petitioner,  no  further  costs  or  expenses  are  allowed.     Papers  to  be  filed,  and 
order  entered  with  the  clerk  of  Tioga  county. 

Mary  E.  Hobfler  v.  Mary  R.  Hoefler. 
Sup.  Ct.,  5  D.  June  Term,  1895. 
No  opinion.    Motion  denied,  without  costs. 

Albert  Hollenbeck,  Pl'fl,  t.  William  H.  Jones  et  ai.,  Def  ts. 
Sup.  Ct.,  5  D.  June  Term,  1895. 
No  opinion.    Motion  for  new  trial  denied,  and  judgment  directed  for  the 
defendants  on  the  verdict. 

Charles  E.  Holm,  v.  Parmelb-Ecclbston  Lumber  Co. 
N.  Y.  C.  P.,  December  2,  1895. 
No  opinion.    Motion  to  dismiss  appeal  granted,  with  costs,  unless,  within 
five  days  from  the  date  of  service  of  the  order  to  be  entered  herein,  the  appel- 
lant shall  pay  $10  costs,  and  stipulate  that  the  appeal  shall  either  be  argued, 
or  dismissed  if  not  argued  at  the  next  term. 

Almon  H.  Houghton  et  al.,  App'lts,  v.  Thousaitd  Island  Steamboat  Co., 

Limited,  Resp't. 
Sup.  Ct.,  4  1>.  February,  1896. 
No  opinion.    The  order,  so  far  as  appealed  from,  reversed,  with  $10  costs 
and  disbursements. 
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AucoN  A.  HouoHTON  et  al.,  App'lts,  v.  Thousand  Island  Steamboat  Co.» 

Limited,  Resp't. 
Sup.  Ct.,  4  D.  February,  1895. 
No  opioioQ.    Motion  for  reargument  denied.     See  preceding  case. 

Thomas  F.  Hdpfington,  Resp*t,  v.  John  Fabrbl  et  al.,  Applt. 
Sup.  Ct.,  1  D.  November  15,  1895. 
Appeal  from  judgment  enteredDn  verdict,  and  order  denying  motion  for 
new  trial. 

Thotncts  Darlington,  for  app'lts;  Charier  H.  'Kn&z,foT  resp't. 
Per  Curiam. — The  opinion  of  the  court  of  appeals  delivered  on  a  former 
appeal,  100  N.  Y.  179,  required  the  action  taken  by  the  trial  judge,  and  com- 
mands an  affirmance  of  the  judgment  on  this  review.  The  judgment  should  be 
aflirmed,  with  costs. 

Daniel  W.  Jones,  Resp't,  v.  John  B.  Manning  et  aZ.,  App'lts. 
Sup.  Ct.,  5  D.  March  Term,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  granted* 
Lewis,  J.,  not  sitting. 

Sa&ah  Strong.  Resp't,  «.  N.  Y.  C.  &  H.  R  R.  Co.,  App'lt 
Sup.  Ct.,  5  D.  October  16,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Matter  of  Jones  Estate.    Matter  of  O'Nbil  et  ai.,  Applts. 
Sup.  Ct.,  1  D.  October  18,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

BoxANNA  Eellet,  App'lt,  v.  MAYOR,  Etc.,  OF  CiTT  OF  Nsw  YoRK  et  oL, 

Resp'ts. 
Sup.  Ct.,  2  D.  July  Term,  1895. 
No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  at  special  term. 

Betsey  Ketchum,  Resp't,  v.  James  A.  Holden,  Applt. 
Sup.  Ct.,  8  D.  September  27.  1895. 
No  opinion.    Motion  for  reargument  or  leave  to  go  to  the  court  of  appeals 
denied,  with  $10  costs. 

James  Kettle.  App'lt,  v.  John  Turl  etal,,  Resp'ts. 
N.  Y.  C.  P..  December  2, 1895. 
Motion  for  reargument  of  appeal. 

Per  Curiam.-— The  points  severally  alluded  to  by  the  appellant  as  having 
l)een  overlooked  by  the  court  in  its  decision  of  the  appeal  appear  from  the  opin- 
ion to  have  been  duly  considered.  The  case  of  CfiWwlm  v.  State,  141  N.  Y. 
246:  does  not  limit  Weston  v.  Troy,  139  N.  Y.  282;  cited  in  the  opinion  of  the 
general  term,  but  distiuguishes  it  only,  and  nowise  affects  its  application  to  the 
42ase  at  bar.     Motion  for  reargument  denied.     No  costs. 

Adolph  Eleinh:.  Resp't,  v.  Mayor.  Etc.,  of  City  of  New  York,  Applt. 
Sup.  Ct..  1  D.  October  18,  1895. 
T.   Connoly,  forapp'lt;  G.  Chldzier,  for  resp*t. 
No  opinion.      Judgment  affirmed,  with  costs. 

Randolph  Koch  et  al.,  v.  Charles  L.  Link  et  al.,  Applt 
Sup.  Ct.,  1  D.  November  15,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements.  \ 

Berhard  Ereizbr.  App'lt,  v.  John  Allaire  et.  al.,  Resp't 
N.  Y.  C.  C,  October  29,  1895. 
Fromme  Bros.,  for  app'lts;  Chas.  H.  Benn,  for  resp'ts. 
Per  Curiam.— The  order  of  the  special  term  Justice  is  affirmed,  for  the  rea- 
son that  the  complaint  and  other  papers  used  upon  this  motion,  and  upon 
which  the  order  of  arrest  was  granted,  disclose  no  cause  of  action  against  de- 
fendants.    Order  affirmed,  with  costs. 

D^OHANNA  Kuchenmeister.  «.  Vernon  H.  Brown  et  al. 
N.  Y.  C.  C,  December  2,  1895. 
No  opinion.     Motion  for  reargument  granted. 
Adolph  Ladenbbrg  et  al.,  App'lt,  v.  Commercial  Bank  of  Newfoundland^ 

Resp't. 
Sup.  Ct.  1  D.  October  18,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 
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Hbnbt  a.  Landgraff,  Pl'ff, «.  Laiygabhirb  Ins.  Co.,  Def  L 
Sup.  Ct.,  1 D.  November  15,  1805. 
No  opinion.    Order  ^tmrmed,  with  $10  costs  and  disbursements. 

Hbnbt  Lanob  et  cU,,  Resp'ts,  «.  Manhattan  Rt.  Ck>.,  ApplL 
Sup.  Ct.,  1  D.  October  18,  18»5. 
No  opinion.    Judgment  aflfirmed,  witli  costs. 

Thomas  Larkin,  v.  Villaob  of  Brockpobt. 
Sup.  Ct.,  5  D.  October  16,  1895. 
No  opinion.    Motion  denied. 

JOBBPH  LbFB0I8»  Resp't,  V.  MONBOB  COUNTT,  Applft. 

Sup.  Ct..  5  D.  June  Term,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursementSw 

John  Lowdbn,  Resp't,  o.  Mabtin  Bbattib,  applk 
Sup.  Ct.,  5  D.  March  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Bbtan  McAybnbt,  App'lt,  t).  Thomas  H.  Bbubh  4^  al.f  Resp'ti. 
N.  Y.  C.  P.,  December  2,  1895. 
Motion  for  reargument  of  appeal. 

Pbb  Curiam.— As  the  adjudication  that  the  defendant  was  in  contempt  wa» 
made  at  the  general  term  upon  appeal  from  an  order  holding  otherwise  for  l^al 
reasons,  and  the  fine  was  imposed  at  the  general  term,  we  will  allow  a  rearga- 
ment  upon  the  facts.     Motion  granted,  without  costs. 

Fbank  McClanathan  et  o^..  Resp't,  v.  Friedbl et  cU.,  Applt. 
Sup.  Ct.,  4  D.  February  Term,  1895. 
No  opinion.    Judgment  and  order  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event.  * 

Nanct  MgConnbll,  Resp't,  «.  National  Lifb  Association  of  Habtfobd» 

Conn.  ,  App*lt. 
Sup.  Ct.,  5  D.    June  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Richard  McCormack,  App'lt.  v.  City  of  Brooklyn,  Resp'l. 
B.  0.  C,  November  25.  1895. 
Pickett  db  Quintal,  for  app*lt;  Albert  O.  MrJhruUd,  for  respX 
Van  Wyck,  J. — The  plaintiff  alleges  in  his  complaint,  and  he  and  his  wit- 
nesses testify,  that  defendant  suffered  a  loose  flagstone  to  remain  upon  the 
flagged  part  of  the  sidewalk,  and   that  plaintiff,  while  walking  along  such 
flagged  portion,  stumbled  over  this  loose  flag  resting  thereupon.    The  testi- 
mony of  defendant's  witnesses  was  to  the  effect  that  no  such  loose  flagstone 
rested  upon  or  projected  over  the  flagged  part  of  the  walk.    If  this  latter  ver* 
sion  be  true,  then  the  former  cannot  be;  and  we  think  the  court  properly  in- 
structed the  jury  that,  unless  the  loose  flag  rested  upon  or  projected  over  the 
flagged  part  of  the  walk,  the  plaintiff  cannot  recover.    We  find  no  ruling  to 
which  an  exception  was  taken  which  was  harmful  to  plaintiff.    The  judgment 
and  order  must  be  affirmed,  with  costs. 

McCoRMiCK  Harvbstino  Machine  Company,  App'lt,  «.  Enoch  A.  Clay- 
son,  Resp't. 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Judgment  and  order  affirmed.    Adams,  J.,  not  sitting. 

William  H.  McDonald,  App'lt,  v.  Binghamton  Trust  Company,  Respt 
Sup.  Ct.,4D.     July,  1895. 
No  opinion.    See  Moehier  v.  Supreme  Sitting  of  Order  of  Iron  Hall, 

William  H.  McDonald,  App'lt,  v.  Supreme  Sitting  of  Obdbb  of  Ibof 

Hall. 

Sup.  Ct.,4D.    July,  1895. 

No  opinion.    See  Moehier  v.  Supreme  Sitting  of  Order  of  Iron  HaU, 

Jambs  B.  Mackib,  App'lt,  v.  Isabella  Mackie  et  cU.,  Resp*t. 

Sup.  Ct.,  1  D.     November  15,  1895. 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

William  McLaughlin,  App*lt.  v.  William  E.  Witherspoon,  Respt. 

Sup.  Ct..  5  D.     October  16,  1895. 
No  opinion.    Judgment  and  order  affirmed. 
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Matter  of  Manhattan  Railway  OoMPAirr. 
Sup.  Ct.,  1  D.    November  16, 1895. 
No  opinioiL    Order  affirmed,  with  coets. 

Maskbt  and  Fui/roN  Natl.  Bank  of  New  Tork  et  al.,  Applts  v.  Jonbs 

et  al.,  Resp'ts. 
Sup.  Ct.,  5  D.    October  16. 189(J. 
No  opinion.    Judgment  farmed,  witli  costs. 

OoN&AD  Marshall,  App'lt.  v.  Onr  of  Buffalo,  Resp't 
Sup.  Ct.,  5  D.     October  16,  1895. 
No  opinion.    Order  granting  a  new  trial  afflrmeil.    Ward,  J.»  not  voting. 

Mason  Stable  Comfant,  Limited,  Resp't,  v.  Margaret  Lewis,  App'lt. 
N.  Y.  0.  0.    November  26,  1895. 

Coleman  A  Donohue,  for  app'lt;  Gannon  A  Atvoater,  tot  resp't. 

McCarthy,  J. — It  is  certain  that,  in  relation  to  the  boarding  of  the  horses 
with  the  plaintiff,  Mr.  Frederick  Lewis  was  the  representative  of  the  defendant, 
and  actecf  for  her,  and  no  other  coloring  can  be  given  to  their  relatiohs  and 
these  transactions.  The  law  in  regard  to  the  liability  of  a  unknown  principal 
when  discovered  is  too  well  established  to  need  further  comment.  We  find  no 
error  in  the  decision  rendered,  and  therefore  must  affirm  the  Judgment,  with 
costs. 

Mayor,  etc.,  of  City  of  New  York,  Pl'flf,  v.  Frank  A.  Bigblow,  Deft 

N.  Y.  C.  P.,  December 2,  1895. 
Motion  for  leave  to  appeal  to  the  court  of  appeals. 

Per  Curiam.  Of  the  correctness  of  the  decision  made  by  this  general  term 
we  have  no  doubt,  and  it  is  not  questioned  by  the  plaintiff  on  this  application. 
The  lanruage  of  the  statute  under  consideration  is  exceedingly  plain,  and  was 
followed  by  the  court  in  its  decision.  There  is  no  question  in  the  case  which 
warrants  the  submission  of  this  controversy  to  the  court  of  appeals.  Motion 
denied,  without  costs. 

Ann  C.  Maytham,  Resp't,  o.  Travelers'  Ins.  Co.  of  Haetford,  Conn., 

App'lt. 
Sup.  Ct..  5  D.    June  Term,  1895. 
Ko  opinion.    Judgment  and  ord^r  affirmed. 

Maurice  ^.  Mbndham,  App'lt.  v.  Russell  A.  Alger,  Resp't 
Sup.  Ct.,  1  D.    October  18.  1896. 
Ko  opinion.    Order  affirmed,  with  $10  coets  and  disbursements. 

Rose  Meyers,  App'lt,  v.  Leon  Hirsh,  Resp't. 
Sup.  Ct..  1  D.    October  18.  18:'5. 
No  opinion.    Order  affirme4,  with  (10  costs  and  disbursements. 

MiLBURN  Wagon  Co.,  App'lt.  «.  William  A.  Frazer  et  oZ.,  Resp^ts. 
Sup.  (-t..  5  D.    March  Term,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 

Newton  Milks,  Resp't,  t.  John  Milks,  App'lt. 

Sup.  Ct.,  5  D.     March  Term.  1895. 

No  opinion.    Judgment  and  order  affirmed.    Dwiqht,  P.  J.,  not  voting. 

Bdward  p.  Mills  etal.,  Resp'ts.  «.  Huntington  R.  Eenyon  etdl,,  Applts* 
ftup.  Ct.,  5  D.  .  October  16.  1895. 
No  opinion.    Interlocutory  judgment  affirmed,  without  costs.    Ward,  J., 
not  voting. 

Harry  L.  Minchbn,  App'lt.  v.  Charles  D.  Gardiner  et  ail.,  Resp'ts. 
Sup.  Ct..  8  D.     September  87.  1895. 
No  opinion.    Order  reversed,  and  motion  granted,  with  (10  coets  and  dis- 
bursements, and  (10  costs  of  special  term. 

Marl\  B.  Mitchell,  App'lt,  «.  Frank  H.  Ball  et  al.,  Resp'ts. 
Sup.  Ct.,  5  D.    June  Term,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Bridget  Moran.  Resp't.  v.  Harris  Friedman,  App'lt. 
Sup.  Ct..  8  D.    September  27,  1895. 
No  opinion.    Motion  to  correct  order  made  July  6th.    Granted  without 
oosts. 
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Matilda  Mosher,  Resp't  v.  Manhattan  Ry.  Co.,  Applt 
Sup.  Ct.,  1  D.     November  15.  1895.        * 
No  opinion.    Judgment  modified  by  reducing  fee  damage  to  $1,00D»  and 
rental  damage  to  $319.87,  and  allowance  to  $50,  and  affirmed  as  modified  with- 
out costs. 

Kaspbr  Mullbr  et  al,,  Resp't.  v.  Manhattan  Ry.  Co.,  Applt 
Sup.  Ct..  1  D.     October  18.  1895. 
No  opinion.    Judgment  modified  by  reducing  fee  damage  to  $1,000,  and 
past  damages  to  $250,  and  by  striking  out  allowance,  and,  as  modified,  affirmed, 
without  costs. 

WmiPRED  MuLRY,  Prflf,  «.  William  Mulrt  et  al.,  Def  ts. 
Sup.  Ct.,  ID.    November  15,  1896. 
No  opinion.    Motion  denied. 

Julia  T.  Monroe.  App'lt,  v.  Jacob  Crqusb  et  al,^  Resp'ts. 

Sup.  Ct.,  4  D.    February  Term.  1895. 

No  •pinion.    Order  reversed,  with  $10  costs  and  disbursements.  Exceptions 

to  the  reports  of  the  referee  overruled,  and  report  of  referee  confirmed,  with 

$10  costs  and  disbursements,  and  final  judgment  ordered  in  accordance  with 

'  Uie  report  of  the  referee,  with  costs,  with  leave  to  plaintiff  to  apply  at  special 

term  for  an  extra  allowance  before  entry  of  final  judgment.    Judgment  to  be 

settled  before  Hardin,  P.  J. 

Lewis  A.  Mybbs  et  al.  Resp't,  v,  Ambrican  Investment  Guabantt  Co.» 

App'lt. 
Sup.  Ct..  1  D.    November  15,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Sarah  L.  Myers e^  al,  Resp'ts.  v.  Thomas  Bolton  et  al,,  AppltB. 
Sup.  Ct..  1  D.    November  15,  1895. 
No  opinion.    Motion  denied. 

National  Union  Bank.  Prff,  v.  East  River  Silk  Co.,  Deft 
Sup.  Ct..  1  D.     November  15,  1895.  ^ 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Anna  B.  Neal.  Resp't.  v.  City  op  Rochbbtbr.  Applt 

Sup.  Ct..  5  D.    June  Term.  1895. 
No  opinion.    Judgment  affirmed,  with  costs,  on  the  authority  of  SnUthr, 
City  of  Rochester,  9§  N.  Y.  463;  38  Hun,  612,  and  104  N.  Y.  674. 

William  H.  Neal  et  al.  Resp'ts,  v.  Christopher  Kerrigan,  Applt 
Sup.  Ct.,  5  D.     General  Term.  October  16.  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

New  York  Bank-Notr  Co.,  App'lt.  v  Hamilton  Bank-Notb  Engravino 
&  Printing  Co.  et  al,,  Resp'ts. 
Sup.  Ct..  1  D.     October  18.  1895. 

Appeal  from  an  order  denying  a  motion  for  leave  to  rehew  a  motion  for  an 
injunction  peTidente  lite,  and  from  such  an  injunction. 

Edward  P.  Lyon  for  app'lt ;  William  L.  Turner,  for  resp'ts. 

Per  Curiam. — The  questions  are  the  same  as  those  presented  upon  the 
former  appeal,  and  though  the  plaintiff's  position  is  apparently  strengthened 
by  the  affidavit  of  Edgecorab.  who.  upon  the  former  application,  made  an  affi- 
davit which  cannot  be  entirely  reconcileci  with  the  one  now  presented,  the  same 
reasons  that  are  enumerated  in  the  opinions  upon  the  former  appeal  still  exist 
for  refusing  to  determine  the  questions  upon  affidavits,  and  for  deferring  them 
until  a  tnal  can  be  had.  The  facts  now  relied  upon  are  the  same  as  those 
formerly  presented,  the  difference  consisting  in  additional  evidence  now  offered 
in  support  of  plaintiff's  view  of  knowledge  on  the  part  of  the  defendants.  Xo 
suggestion  as  to  the  irresponsibility  of  the  defendants  is  made.  We  think,  if 
the  same  diligence  had  been  exercised  in  endeavoring  to  bring  the  case  to  trial 
as  has  been  shown  for  the  purpose  of  obtaining  an  adjudication  which  would 
determine  the  merits  of  the  controversy  upon  affidavits,  the  rights  of  the  par- 
ties should  ere  this  have  been  adjud.G:e(l.  Our  conclusion  is  that  the  order  ap- 
pealed from  should  be  affirmed,  with  $10  costs  and  disbursements. 
Emma  F.  Nelson,  Resp't,  r.  Village  op  Oneida,  Applt 
Sup.  Ct.,  4  D.     February  Term.  1895. 

No  opinion.    Judgment  and  order  affirmed,  with  costs.  - 
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Ida  Niqgli,  App'lt,  v.  Frank  H.  Foert  et  al.,  Kesp'ts. 
Supr.  Ct.,  6D.    March  Term,  1895. 
Ko  opinion.    Motion  for  reargument  denied. 

William  Oakbs,  Resp*t,  v.  August  Rimmel,  Applt 
Sup.  Ct.,  5  D.    March  Term,  1895. 
Ko  opinion.    Judgment  affirmed. 

Alice  L.  Oishbi,  Resp't,  «.  Achille  J.  Oishei,  App'lt 

Sup.  Ct.,  5  D.    June  Term,  1895. 

No  opinion.    Order  affirmed,  without  costs.    D wight,  P.  J.,  not  voting. 

Charles  E.  Orvis,  v.  William  H.  Curtiss, 
N.  Y.  C.  C.     December  2,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  granted. 
Alfred  B.  Osgoodby,  Resp't,  v.  Edward  P.  Mills,  App'lt 
Sup.  Ct.,  5  D.    October  16,  1895. 
Ko  opinion.    Order  afarmed,  without  costs. 

Anna  Osman  et  al„  App'lts,  d.  Henry  J.  Teeter,  Resp't. 
Sup.  Ct,  4  D.     February  Term,  1895. 
No  opinion.    Judgment  and  order  reversed,  and  a  new  trial  ordered,  with 
ooststo  abide  the  event.    Held,  that  the  evidence  shows  a  sufficient  considers* 
tion  for  the  note. 

Earl  D.  Ostrom,  App'lt,  v.  Fred  D.  Squires,  Resp't. 
Sup.  Ct..  4  D.    February  Term,  1895. 
No  opinion.    Motion  denied. 

George  W,  Ough,  Resp't,  v,  William  J.  Ford,  App'lt 
Sup.  Ct,  5  D.    June  Term,  1895. 
No  opinion.    Order  affirmed,  without  costs. 

Silas  F.  Overton,  v.  Emily  F.  Barclay  et  al.,  (two  cases). 
Sup.  Ct.,  1  D.     November  15,  1895. 
No  opinion.    Motion  denied.  • 

Silas  F.  Overton.  Resp't,  v.  Annie  E.  Barclay,  App'lt, 
Sup.  Ct.,  1  D.     October  18,  1895. 
No  opinion.     Order  affirmed,  with  (10  costs  and  disbursements. 
Edgar  B.  Owens,  Resp't.  v.  John  Cable  et  at.,  App'lts. 
Sup.  Ct.,  4D.    Februarjr  Term.  1895. 
No  opinion.    Motion  for  a  new  trial  denied,  with  costs;  and  appeal  from 
the  judgment  dismissed,  without  costs. 

Clara  Parisette,  App'lt,  v.  Louis  Parisette,  Resp't. 
N.  Y.  Sup.  Ct,  October  24.  1895. 
John  B,  Townsend,  for  app'lt ;  Frederick  G.  Steffen,  for  resp't. 
Per  Curiam. — The  denial  of  the  motion  herein  bv  the  judj^e  at  special  term 
was  based  upon  conclusions  of  fact  fully  supported  by  the  affidavits.    The  mo- 
tion was  properly  denied.    The  order  appealed  from  should  be  affirmed,  witJi 
$10  costs  and  disbursements. 

Juan  F.  Pastor,  Resp't,  v,  Michael  Regan,  App'lt 

Sup.  Ct,  5  D.     October  16, 1895. 

No  opinion.    Judgment  and  order  affirmed.    Lewis,  J.,  dissenting. 

People  v.  Vittkla  Brudder. 

Sup.  Ct.,  1  D.  October  18,  1895. 

No  opinion.    Judgment  reversed. 

People  v.  Tiios.  Curran. 
Sup.  Ct.,  1  D.    October  18,  1895. 
No  opinion.    Motion  granted. 

People  v.  Mary  Jones  et  al. 
N.  Y.  C.  P.     December  2,  1895. 
No  opinion.    Motion  to  vacate  judgment  on  forfeited  recognizance  granted. 
People  v.  John  Lamb  et  al. 
'    N.  Y.  C.  P.     December  2,  1895. 
No  opinion.    Motion  to  vacate  judgment  on  forfeited  recognizance  granted. 
People  ez  rel.  Commercial  Mut.  Ins.  Co  ,  Resp'  t,  v,  Michael  Colbmah 

el  al.,  App'lts. 
Sup.  Ct.,  1  D.     October  18,  1895. 
No  opinion.    Order  affirmed,  with  (10  costs  and  disbursements. 
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People  ex  rel,,  Joseph  Flynn  o.  Theodore  Roosbvblt  et  al. 
Sup.  Ct...  1  D.    October  18,  1895. 
No  opinion.    Writ  dismissed,  with  costs. 

People  m  rel,  Habbt  Gale,  Applt,  v.  Sdgulk  B.  Jswbti  et  oL,  Board  at 

Police,  Resp'ts. 
Sup.  Ct.,  5  D.    June  Term,  18©6. 
No  opinion.    Order  afi^med,  without  costs. 

People  ex  rel.  John  Labdnbr  et  al.,  App*lts,  «.  Carson,  Beq;>t 
Sup.  Ct.,  5  D.    March  Term,  1895. 
No  opinion*    Judgment  affirmed,  with  costs. 

People  ex  rel.  Thos.  Lynch  v.  James  J.  Mabttn  et  dL 
Sup.  Ct..  1  D.    October  18,  1895. 
No  opinion.    Writ  dismissed,  with  costs. 
People  ex  rel.  Onondaga  County  Sayings  Bank  et  al.,  Applts,  v.  Butlbe, 

Resp't. 
Sup.  Ct,  4  D.    February,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Chas.  Perceval,  Resp't,  v.  Metropolitan  El.  Ry.  Co.,  Applt. 
Sup.  Ct.,  1  D.    November  15,  1895. 
No  opinion.    Judgment  modified  bv  reducing  fee  damage  to  $1,500,  allow* 
ing  no  rental  damage,  and  reducing  allowance  to  $75,  and  affirmed  as  modi- 
fled,  without  costs. 

Frank  D.  Perry  et  al.,  App'lts.  v.  Lbhioh  Val.  Ry.  Co.,  Rasp't. 
Sup.  Ct.,  5  D.    March,  1895. 
No  opinion.    Judgment  affirmed,  with  costs,  with  leave  to  plaintilEs  to 
amend  complaint  within  twenty  days  on  payment  of  the  costs  of  the  demuirer 
and  of  this  appeal. 

Frank  D.  Perry  et  al,,  App'lts,  «.  Lehioh  Val.  Ry.  Co.,  Respt 

Sup.  Ct.,  5  D.    July.  1895. 

No  opinion.    Motion  denied.    See'preceding  case. 

Geo.  N.  Pierce  et  al.,  App'Its.  v.  Thbo.  J.  E.  Daoobtt,  Respt,  et  <U, 

Sup.  Ct..  5  D.    Marth,  1895. 

No  opinion.     Order  affirmed,  with  $10  costs  and  disbursements. 

Poland  Paper  Co..  App'lt.  v.  American  Wheelman  Pub.  Co.,  BespX 

Sup.  Ct ,  1  D.    November  15,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Alex.  Pollock,  v.  Pennsylvania  Iron-Works  Co. 
N.  Y.  C.  P.,  December  2.  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  granted. 
Lydia  Pritchard,  Resp't,  v.  Seldon  Palmer «<  al.,  App'lts. 
Sup.  Ct. ,  4  D.    July,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
JBdward  C.  Quigg,  Prflf,  fj.  International  Shirt  and  Collar  Co.,  Drft 
N.  Y.  C.  C.  October  29,  1895. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 

Abraham  Rabinowitz.  Resp't,  v.  Michael  F.  Burns,  Applt 
N.  Y.  C.  C.  October  29,  1895. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 
Pandia  C.  Ralli  et  al,,  Resp'ts,  v.  Equitable  Mot.  Fire  Ins.  Co.  Applt 
N.  Y.  C.  C,  November  28.  1895. 
CfharUs  Wehle,  for  resp'ts ;  Alex.  8.  Bacon,  for  app'lt 
Per  Curiam. — The  judgment  is  modified  so  as  to  allow  defendant  to  with* 
draw  demurrer  and  serve  answer  within  six  days,  upon  payment  of  |75.8S, 
the  costs  taxed  below,  provided  that  defendant  secures  plaintifiTs  recovery  by 
undertaking  with  two  sureties,  and,  as  so  modified,  affirmed,  without  costs. 
Alpheub  p.  Ralph,  App'lt.  v.  Industrial  Manup'g  Co.,  Respt 
Sup.  Ct.,  1  D.    October  18,  1895. 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursements,  and  leave  to 
lenew  motion. 

Anthony  Ratell,  Resp't,  «.  Belle  Hovet,  Applt 
flup.  Ct.,  5  D.    October  16,  1895. 
No  opinion.    Judgment  of  the  county  court  and  that  of  the  Jostloe's  cooit 
SBversed. 
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LouiB  Raysnb  etal,,  Applts.  v,  Hbnrt  Roobbb,  Resp't. 

Sup.  Ct..  1  D.    November  15, 1895. 

No  0]^on.    Order  amrmed,  with  $10  costs  and  disbursements. 

Thomas F.  Reed,  Resp't,  «.  Albion  Stonb  Co.,  App'lt. 

Sup.  Ct..  1  D.    March  Term,  1895. 

No  opinion.    Judgment  and  order  affirmed. 

Maroakbt  Rbbd,  Resp't,  v.  Third  Aybnub  R.  Co.,  Applt. 
N.  Y.  C.  C,  November  26,  1895. 
Ebadly,  Lauterbaeh  &  Johnson,  for  app'lt ;  M.  P.  0*  Connor,  for  resp't. 
McCarthy,  J. — From  a  careful  examination  of  the  evidence,  we  think  it  Is 
shown  that  the  defendant  was  not  alone  negligent,  but  the  plaintiff  was  guilty 
of  contributory  negli^nce,  and  therefore  cannot  recover.    It  is  unfortunate 
that  the  plaintiff  should  be  hurt,  but,  since  we  must  obey  the  law,  we  are  not 
permitted  to  exercise  our  sympathy.    Perhaps  on  a  new  trial  the  plaintiff  may 
be  able  to  explain  the  discrepancies.     It  is  unnecessarjr  to  cite  authorities. 
Judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

WM.  J.  Reynolds,  Resp't,  v.  Joseph  Moobb,  Applt. 
N.  Y.  C.  P..  December  2,  1895. 
No  opinion.    Reargument  ordered  upon  failure  of  concurrence.    Code  Civ. 
Proc.  §  281. 

Mary  E.  Riddbll,  App'lt,  v.  Frank  Travis,  Resp't. 

Sup.  Ct,  5  D.    March  Term,  1895. 

No  opinion.    Order  affirmed  on  opinion  in  Biddell  v.  BiddeU,  85  Hon,  482. 

Riley  «.  Hallett. 

Sup.  Ct.,  5  D.    March  Term,  1895. 

No  opinion.    Motion  lor  reargument  denied. 

James  Roarty  v.  Edward  C.  McDermott  et  al. 
Sup.  Ct..  1  D.    November  15,  1895. 
No  opinion.    Motion  for  resettlement  denied,  except  as  to  formal  parts  of 
order. 

Qboroe  B.  Robbins,  Resp't.  v.  William  Grimes,  Applt. 
Sup.  Ct..  4  D.    February  Term.  1895. 
No  opinion.    That  part  of  the  judgment  and  order  appealed  from  affirmed, 
with  costs. 

Rochester  Lamp  Co..  App'lt,  v.  Brigham.  Resp't. 
Sup.  Ct.,  1  D.     October  18,  1895. 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursements,  and  defend- 
ant ordered  to  appear  for  examination. 

Rochester  Printing  Co.  App'lt,  v.  Patrick  Fahy  et  al,,  Resp'ts. 
Sup.  Ct..  5  D.    June  Term,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Joseph  Rudd.  Jr.,  Resp't.  t».  Vail.  App'lt. 
Sup.  Ct.,  4  D.     February  Term,  1895. 
No  opinion.    Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  axi> 
swer  upon  payment  of  tue  costs  of  the  demurrer  and  of  this  appeal. 

Charles  Rumpf,  Resp't,  v.  Mrs.  8.  Gillespie  Perkins,  App'lt. 
N.  Y.  C.  C,  October  ^9,  1895. 
Bla4:k  &  Kinq,  for  app'lt ;  Oruher  d  Bonynge,  for  resp't. 
FiTZsiMONs.  J. — The  defendant's  contention  that  the  notes  in  suit  were  di- 
verted is  not  sustained  by  the  evidence  ;  in  fact,  the  evidence  shows  just  the 
contrary.  The  defendant  made  said  notes  to  Perkins  &  Co.,  to  be  given  to 
plaintiff  in  part  payment  of  a  debt  owing  to  him  by  defendant,  and  that  is  the 
precise  use  to  which  they  were  applied  ;  therefore,  there  was  no  diversion.  The 
defendant  further  contends  that  said  notes  were  procured  from  her  by  Perkins 
&  Co.  by  fraud.  Granting  that  io  be  true,  the  evidence  does  not  charge  plaint- 
iff with  being  a  party  to  such  fraud,  and,  as  he  took  said  nnte<»  and  other  con- 
sideration in  payment  of  his  debt,  the  notes  were  good  in  his  hands ;  but,  as  a 
matter  of  fact,  no  fraud  on  the  part  of  Perkins  «&  Co.  was  proven.  They  evi- 
dently hoped  that  the  payment  of  the  notes. to  the  plaintiff  would  induce  him 
not  to  prosecute  his  claim,  and  thus  stave  off  the  impending  financial  ruin 
which  threatened  them.  In  this  supposition  and  belief  (which  was  a  mere 
opinion  on  their  part)  they  were  mistaken,  for  which  mistake  of  judgment,  of 
course,  plaintiff  is  not  liable.  The  judgment  is  affirmed,  with  costs.  All 
conctir. 
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Benj.  G.  Sanpord  v.  American  Dist.  Tel.  Co. 
N.  Y.  C.  C,  December  2,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  granted. 
Joseph  Sawyer  et  al.,  Resp't,  v.  Dan'l  E.  Sickles,  Sheriff,  Applt 
N.  Y.  C.  C,  November  26,  1895. 
Hwys  dk  Greenebaum,  for  app'lt ;  Oruber,*Bard  dt  Landan,  for  resp'ts. 
McCarthy,  J. — If  this  matter  came  up  under  the  old  procedure,  I  feel  the 
appellant  would  be  correct.    The  only  guide  as  to  the  cause  of  action  is  the 
complaint,  no  matter  what  provisional  remedy  may  have  been  used.    The  ap- 
pellant may  move  to  set  aside  whatever  steps  nave  been  taken  in  the  direction 
of  replevin  on  the  ground  that  the  action  is  one  of  conversion.    Under  the 
liberal  construction  placed  on  pleadings,  we  see  no  other  way.  Order  affirmed. 
No  costs. 

Charles  Soholl,  Resp*t,  t>.  Monroe  County,  App'lt 
Sup.  Ct.,  5  D.    June,  189& 
No  opinion.     Order  affirmed,  without  costs. 

John  Schbeinbr,  Resp't.  t).  New  York  El.  IIy.  Co.,  App'lt. 
Bup.  Ct.,  1  D.    November  16,  1895. 
No  opinion.    Judgment  affirmed,  with  costs 

Abraham  Schwarz,  Resp*t,  v.  Brooklyn  Heights  R.  Co.,  App'lt 
B.  C.  C,  October  28,  1895. 

Morris  <k  WhiteTiouse,  for  app'lt ;  M.  HaUheiTner,  for  resp't. 

Fer  Curiam.— The  verdict  in  this  case  was  not  against  the  weight  of  evi- 
dence. Four  witnesses  testified  in  favor  of  the  defendant  as  to  what  took 
place  at  the  time  of  the  collision.  No  exception  was  tiJcen  to  Uie  questions 
submitted  to  the  jury,  and  counsel  seemed  to  have  agreed  to  the  theory  of  the 
case  adopted  by  the  judge  at  the  trial.  No  costs  were  imposed  as  a  condition 
of  granting  the  new  trial,  and  therefore  we  mav  infer  that  the  same  was 
granted  as  matter  of  right,  and  not  as  matter  of  favor.  We  have  examined 
the  exceptions  at  folios  47,  68,  88,  84,  88,  and  154,  and  do  not  find  error,  and 
conclude  that  the  order  granting  a  new  trial  should  be  reversed,  with  costs. 

Jacob  Schwarz,  Resp't,  v.  Metropolitan  El.  Ry.  Co.,  Applt 
Sup.  Ct.,  1  D.    November  15,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Robert  A.  Serrell,  Resp't,  «.  John  Brady,  Applt 
N.  Y.  C.  C.  October  29,  1895. 
Samuel  G.  Adams,  for  app'lt ;  Charles  De  HaH  Brower,  for  resp't 
McCarthy,  J.— We  have  examined  very*  carefuUv  the  rulings  of  the  trial 
justice  on  the  various  exceptions  taken  by  the  appellant,  both  to  the  evidence 
and  the  charge,  and  find  no  error.    The  verdict  of  Uie  jury  cannot  be  disturbed, 
and  judgment  must  be  affirmed,  with  costs. 

In  re  Sblina  Shaw. 
Sup.  Ct.,  1  D..  October  18,  1895. 
No  opinion.    Motion  granted. 

'Thomas  Shaw,  Resp't,  v.  Tabernacle  Baptist  Church,  App'lt 
N.  Y.  C.  C,  October  29.  1895. 
R,  M.  Williams,  for  app'lt;  ThornaU  <fe  Pierce,  for  resp't 
Pitzsimons,  J. — As  it  appears  to  us,  only  (questions  of  fact  were  involved  in 
this  action.    All  of  them  were  properly  submitted  to  the  jury,  and  duly  passed 
upon  by  them,  adversely  to  the  defendant.    No  meritorious  question  of  law  is 
presented  by  the  appeal  book,  in  our  opinion.    The  judgment  is  therefore  af- 
firmed, with  costs.    All  concur. 

Susie  Sheldon  t>.  Cornelia  Mott  et  al. 
Sup.  Ct.,  December  3.  1895. 
Appeal  from  an  order  substituting  Alonzo  P.  Strong  as  attorney  of  record 
for  the  plaintiff  in  action,  in  the  place  and  stead  of  Frank  H.  Short    Frank 
H.  Short,  in  pro.  per.    Alonzo  P.  Strong,  substituted  for  plaintiff. 
George  W.  Featherstonhaugh  and  A.  J^  Dillingham,  for  defendants. 
Herrick,  J.  —  TheT  power  of  a  court,  upon  the  request  of  a  client,  to  make 
an  order  substituting  one  attorney  for  another,  is  undoubted.     When  such  an 
order  should  be  made  upon  the  payment  of  the  attorney's  costs,  and  when  it 
may  be  made  without  providing  for  such  payment,  is  discussed  in  Be  Prospect 
Avenue,  85  Hun,  257;  82  N.  Y.  Supp.  1018.     I  agree  with  the  conclusion  ar- 
rived at  there,  and  see  no  occasion  for  indulging  in  any  further  discussion  oi  it 
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That  decision  covers  the  questions  raised  upon  tliis  appeal.  The  affidavits  dis- 
close a  state  of  facts  which  seem  to  me  to  be  sufficient  to  have  authorized  the 
special  term  in  making  the  order  made  in  this  case.  A  discussion  of  facts  will 
neither  be  of  advantage  to  the  cause  of  justice,  nor  for  the  benefit  of  the  parties 
to  this  appeal.  The  order  appealed  from  should  be  affirmed,  with  |10  costs 
and  disbursements. 

Luther  E.  Shimm,  Resp't,  v.  Exchange  Broad wat  Bath  Co.,  Lim.,  App'lt. 
N.  y.  C.  C,  October  29,  1895. 
Kudlick  &  Finck,  for  app'lt;  Brooke  dt  Brooke,  for  resp't. 
McCarthy,  J.  —  The  issues  of  fact  in  this  case  were  properly  submitted  to 
the  jury,  and  were  clear  and  favorable  to  the  defendant.    The  verdict  of  the 
jury  cannot  be  disturbed,  and,  finding  no  errors,  judgment  must  therefore  be 
afllrmed,  with  costs.    All  concur. 

In  re  Emily  C.  Shipman. 
Sup.  Ct.,  4  D.,  February,  1895. 
No  opinion.    Motion  denied,  with  |10  costs. 

Harry  P.  Simpson,  Resp*t,  v.  James  L.  Hatch  et  cU.,  Applts, 
Sup.  Ct.,  5  D.,  June  Term,  1895. 
No  opinion.    Judgment  affirmed. 

Thomas  Simpson,  App'lt,  v.  Abram  Eling,  Resp't. 
Sup.  Ct.,  1  D.,  October  18,  1895. 
No  opinion.    Motion  to  dismiss  appeal  granted. 

Thomas  Simpson,  App'lt,  v.  Abram  Kling,  Resp't. 
Sup.  Ct.,  1  D.,  October  18,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
James  M.  Sinclair e^o^.,  Resp'ts,  v.  Roberta.  Hollistbr e< oI.,  Applts. 
N.  Y.  C.  C,  May  28,  1895. 
Per  Cctriam.— Judgment  appealed  from  is  affirmed.  t)n  the  opinion  of  the 
general  term  of  this  court  in  Sinclair  v.  Holliftter,  filed  December  27,  l^K). 
Bee  Austin  v.  Holland,  69  N.  Y.  571.     All  concur. 

Allan  Lee  Smidt,  App'lt,  v.  A.  C.  Dessar,  Resp't. 
N.  Y.  C.  P.,  December  2,  1895. 
Motion  for  reargument  of  appeal,  or  for  leave  to  appeal  to  the  court  of 
appeals. 

Per  Curiam. — The  general  term  construed  the  contract  without  reference 
to  any  other  evidence  than  its  own  contents,  and  this  was  proper,  for  the  writ- 
ing was  free  from  ambiguity.  The  plaintiff  was  to  have  for  trying  cases  be- 
fore commissioners  forty  dollars  per  case,  and  defendant  guaranteed  him  two 
cases  per  week.  If  the  plaintiff  were  not  able  to  dispose  of  two  trials  per  week, 
he  could  not  claim  a  weekly  payment  for  two  cases,  for  he  was  not  guaranteed 
the  fee  independently  of  the  trial.  It  appears  that,  although  he  had  fifty  cases, 
he  was  only  able  to  nnish  seventeen  in  the  period  of  ten  weeks  covered  by  the 
action,  for  which  he  had  been  paid.  He  has  no  claim  for  cases  not  tried. 
Motion  denied,  without  costs. 

Standard  Fertilizer  Co  v.  Edward  D.  Cleary. 
Sup.  Ct.,  3  D.,  SeptembeT  27,  1895. 
No  opinion.    Motion  for  leave  to  go  to  the  court  of  appeals  denied,  with  $10 
costs. 

Johanna  Stbikhauer,  Resp't,  v,  Anna  B.  Ackbr,  App'lt. 
Sup.  Ct.,  5  D.,  June  Term,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Eugene  Storms,  App'lt,  v.  John  Skillett,  Resp't. 
Sup.  Ct.,  5  D.,  June  Term,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Joseph  H.  Sulzbacker  v,  J.  (Jawthra  &  Co.,  Lim. 
N.  Y.  0.  C,  December  2,  1895. 
Per  Curiam. — Defendant's  motion  to  reduce  the  amount  for  which  the  at- 
tachment was  granted  is  not  inconsistent  with  its  appeal  from  the  order  deny- 
ing the  motion  to  vacate  the  attachment.  Both  motions  were  availed  of  by  the 
defendant  as  of  right.  Hence  this  motion  for  dismissal  of  the  appeal  should  be 
denied,  with  $10  costs. 

David  Thomson  v.  Lorenzo  GJoodwin  et  cU. 
Sup.  Ct.,  1  D.,  October  18,  1895. 
No  opinion.    Motion  granted,  with  $10  costs. 
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Matter  of  Abraham  Tompkins'  Will. 
Sup.  Ct.,  4  D.,  February  Term,  1895. 
No  opinion.    Decree  of  the  surrogate's  court  affirmed,  with  C08t8  to  the  w^ 
spondents,  payable  out  of  the  estate. 

Traders'  Nat.  Bank,  Resp't,  v.  Weaybr  Lumber  Co.,  Applt 
Sup.  Ct.,  6  D..  March  Term,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

FmsLiA  Trembly  t>.  New  York,  L.  E.  &  W.  R.  Co. 
Sup.  Ct.,  5  D.,  October  16,  1896. 
No  opinion.    Motion  for  new  trial  denied,  and  judgment  directed  for  the 
defendant  on  the  nonsuit.    Bradley,  J.,  not  sitting. 

Ferdinand  A.  I'rippansee,  Resp't,  i^.  New  York  Cent.  &  H.  R  R.  R.  Co., 

App'lt 
Sup.  Ct.,  5  D.,  October,  16,  1896. 
No  opinion.    Judgment  and  order  affirmed. 

United  Qlabs  Co.  ,  App'lt,  v.  Slbioht,  Reni't  (two  cases.) 
Sup.  Ct.,  5  D.,  March  Term,  1896. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Jerome  P.  Ufteorove  et  al,  Respt's,  v.  Central  R.  Co.  of  New  JsBflKT, 

App'lt. 
N.  Y.  C.  C.  November  26,  1895. 
DeFbreit  Bttm.,  for  app'lt;  M.  P.  CyCorvnar,  for  resp'ts. 
McCarthy,  J.  —  Botn  sides,  having  moved  for  a  direction  of  a  verdict,  left 
the  questions  of  law  and  fact  to  the  trial  iustice  to  determine.    We  have  ex- 
amined the  facts  very  carefullv,  and,  under  Pa/rk  v.  Preston,  108  N.  Y.  4SA, 
487;  15  N.  E.  705,  think  the  Judgment  should  be  affirmed,  and  it  is  so  ordered, 
with  costs.    See  Jenninga  v.  RaUroad  Co.,  127  N.  Y.  449;  28  N.  £.  894. 

In  re  Cornelia  Varnet. 
Sup.  Ct.,  5  D..  June  Term,  1896. 
No  opinion.    Judgment  affirmed,  with  costs  of  th^  appeal  against  the  vpp^ 
lant  personally. 

Wm.  B.  Weaver  t>.  Weaver  Litmber  Co.  et  al. 
Sup.  Ct.,  6  D..  March  Term.  1895. 
.  No  <^piiiion.    Order  affirmed,  wiUi  $10  costs  and  disbursements. 

Kate  B.  West.  App'lt,  «.  Bush,  Resp't. 
Sup.  Ct.,  1  D.,  October  18,  1896. 
No  opinion.    Order  affirmed,  with  $10  *cost8  and  disbursements. 

Western  Nat.  Bank  op  City  op  New  York.  Resp't,  «.  William  W.  Fla»- 

NAGAN,  App'lt. 
N.  Y.  C.  C,  December  2,  1895. 
Motion  for  reargument.    For  decision  on  appeal. 

Per  Curiam. —-The  decision  of  the  court  upon  the  appeal  in  this  action,  was 
undoubtedly  correct,  as  upon  the  evidence,  there  was  a  question  wliich  mi^t 
have  been  submitted  to  the  jury  if  reauest  therefor  had  been  properly  mtde. 
but  which  was  left  to  the  court  to  decide  by  the  motions  for  the  direction  of  a 
verdict;  and  the  decision  of  the  court,  like  that  of  the  jury,  cannot  be  disi orbed 
by  tixe  appellate  court  if  there  be  any  evidence  to  uphold  it.  The  evidence  of 
the  defendaut  and  the  witness  Tinkham  of  diversion  and  notice  to  the  plaintiff 
was  not  conclusive,  but  only  required  the  submission  of  the  question  to  the 
jury,  that  they  might  determine  whether  the  note  was  diverted  as  ^c  defend- 
ant alleged.  Kickerson  v.  Ruger.  76  N.  Y.  279  (see  page  283,  at  the  conclasion 
of  the  opinion).  The  opinion  of  the  general  term  in  this  case  shows  that  no 
proper  motion  was  made  for  leave  to  ^  to  the  jury,  and  no  proper  exceptioa 
was  taken  to  the  refusal  of  the  inconsistent  applications  which  were  conpled, 
to  wit,  for  the  direction  of  the  verdict  and  the  submission  of  the  case  to  the 
jury.    Motion  denied,  with  $10  costs. 

U.  H.  Wheeler,  Resp't,  f>.  8.  M.  Peters,  Applt 
Sup.  Ct.,  4  D.,  February  Term,.  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

In  re  James  R.  Whitney's  Will.    , 
Sup.  Ct.,  5  D.,  June  Term,  1895. 
No  opinion.    Reargument  ordered. 
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Dbnnis  B.  Wiggins.  Resp't,  v.  Frank  N.  Aldsbkah,  Apt>'lt. 
Sup.  Ct.,  6  D..  March  Term,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbarsementa. 

Fred  H.  Williams  v.  C.  C.  Dodge. 
N.  Y.  C.  C,  December  2,  1895. 
No  opinion.    Motion  for  reargument  denied,  with  $10  costs.    That  the  point 
referred  to  upon  this  motion  was  not  overlooked  very  clearly  appears  from  the 
opinion,  where  it  is  referred  to  and  discussed. 

Charles  A.  Wench,  Prff,  v.  Third  Aye.  R.  Co.,  Deft. 
N.  Y.  C.  C.  December  2.  1895. 

Motion  for  reargument  or  for  leave  to  appeal  to  the  court  of  appeals. 

Per  Curiam.  —  That  the  plaintiff  was  guilty  of  contributory  negligence  is 
conclusively  estabiished  by  the  adiudication  of  the  court  of  appeals  in  ScoU  v. 
EaUroad  Co.,  130  N.  Y.  679;  29  N.  E.  289.  The  court  did  not  overlook  the 
rule  that  if  the  defendant  could,  by  the  exercise  of  ordinary  care,  have  pre- 
vented the  accident,  the  plaintiff  wns,  notwithstanding  his  own  negligence,  en- 
titled to  recover;  but  we  held  that  the  case  is  not  within  the  rule,  because  there 
was  no  proof  that  the  defendant  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  collision  complained  of.    Motion  denied,  with  $10  costs. 

Maria  L.  Winterson,  Resp't.  v.  Hector  M.  Hitchinos  et  al.,  Applts. 

N.  Y.  C.  P.,  December  2,  1895. 
Motion  for  resettlement  of  judgment  rendered  at  general  term. 
Per  Curiam. — The  entry  of  a  judgment  in  accordance  with  the  opinion  of 
the  court  at  general  term  was  advisedly  remanded  to  the  special  term.    A  dis- 

Sute  may  arise  between  the  parties  with  regard  to  the  amount  which  the  plaint- 
f  ^ould  be  directed  to  pay  as  a  condition  of  granting  her  the  equitable  relief 
demanded,  and  such  a  dispute  can  more  satisfactorily  be  determined  at  special 
term.    Motion  denied,  without  costs. 

Millioent  U.  Wiss,  Resp't,  V.  Buffalo,  R.  &  P.  Rt.  Co.,  App'lt 
Sup.  Ct.,  5  D.,  October  16,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Samuel  Zurich,  Resp*t,  v,  Thomas  Mills  et  al,,  Applts. 
Sup.  Ct.,  5  D.,  October  16,  1895, 
No  opinion.    Judgment  of  county  eourt  affirmed. 

In  re  Charles  J.  Ahrbnfeldt. 

Sup.  Ct.,  2  D. .  December  2,  1895. 

EbacUp,  Lauterbcieh  4b  Johnson,  for  app'lts  Fredericka  Ohrtmann,  Jules  C. 

Ohrtmann,  Alphonse  A.  E.  Ohrtmann,  Henry  L.  Schenerman,  for  William  H. 

Page.  Jr.,  as  guardian  od  litem  of  Margaretha  Ohrtmann  ;  Brieton,  Peek  db 

Opdyke,  for  resp'ts. 

Pratt,  J.  — The  surrogate  correctly  held  that  the  contestants  are  not  inter- 
ested in  the  question  they  seek  to  raise.  Order  appealed  from  affirmed,  with 
costs. 

Dante  Amorosa,  App'lt,  v.  Antonio  Gallella,  Resp't. 
N.  Y.  C.  P.    December  16,  1895. 
No  opinion.    Judgment  reversed;  new  trial  ordered;  costs  to  appellant,  to 
abide  event 

Sabia  M.  Ashley,  v.  Harford  Ashley. 

Sup.  Ct.,  2  D.    December  2,  1895. 

No  opinion.    The  counsel  fee  is  reduced  to  $100,  and  defendant  is  allowed 

twenty  days  after  the  service  of  the  order  to  pay  the  same.    If  not  then  paid. 

the  answer  to  be  stricken  out   Order  appealed  from  modified  accordingly.  All 

concur. 

Francis  T.  Baker  v.  Sarah  F.  Georgi  et  (U. 
Sup.  Ct,  1  D.    January  24,  1896. 
No  opinion.    Motion  denied. 

In  re  William  Baltz's  Will. 
Sup.  Ct.,  2  D.     December  2.  1895. 
Jeheil  T.  Hurd,  for  app'lt;  John  R.  Trestdder,  for  resp'ts. 
Pratt,  J. — The  testator  was  shown  to  be  competent.  There  is  no  suggestion 
that  he  was  influenced.    All  the  formalities  were  regarded,  and  the  probate  of 
the  will  must  be  affirmed,  witli  costs. 
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Mandevtlle  J.  Barkeb  et  al.,  d.  Lanet. 
Sup.  Ct.,  5  D.     December  28,  1895. 
No  opinion.    Motion  for  reargument  denied.    For  decision  on  appeaL 

Joseph  A.  Barr,  Resp't.  v,  Henry  L.  Fish  et  al,,  App'lts. 
Sup.  Ct.,  5  D.     December  28,  1895. 
No  opinion.    Motion  to  reconsider  the  order  previously  made  and  for  leaT» 
to  appeal  to  the  court  of  appeals,  granted. 

John  D.  Barrett,  Resp't,  v.  New  Vork  Cent.  &  H.  R.  R  Co.,  Applt 
8up.  Ct..  4  D.     December,  1895. 

O.  D.  Prescott,  for  app'lt;  Eians  &  Kneeland,  for  resp't. 

Per  Curiam.  — A  careful  examination  of  the  evidence  contained  in  the  ap- 
peal book  has  led  us  to  the  conclusion  that  the  question  whether  the  defendant 
was  liable  in  this  action,  under  the  doctrine  of  Bounds  y.  Railroad  C^.,  64  N. 
Y.  170;  HoffiTMn  v.  Railroad  Co.,  87  id.  25;  McCann  v.  Railroad  Co.,  117  id. 
505.  23  N.  E.  164  ;  Hogan  v.  Railroad  Co,,  124  N.  Y.  647  ;  26  N.  E.  950;  An- 
ateth  V.  Railway  Co.,  145  N.  Y.  210;  39  N.  E.  708— and  other  kindred  cases,. 
was  a  question  of  fact,  was  properly  submitted  to  the  jury,  aud  that  Its  verdict 
should  be  upheld.  Nor  do  we  think  the  judgment  should  be  disturbed  upon 
the  ground  that  the  plaintiff's  recovery  was  excessive.  In  this  case  the  plaintiff 
lost  his  ri^ht  hand,  and  one  of  his  legs  was  seriously  injured.  After  examin- 
ing the  evidence  which  shows  the  extent  of  the  plaintiff's  injuries,  we  find  no 
reason  to  believe  that  the  jurv  was  misled  by  passion  or  prejudice,  or  coerc^ 
by  any  improper  influence.  We  have  examined  the  various  exceptions  to  which 
our  attention  has  been  called  by  the  appellant  in  his  brief,  but  have  found 
none  which  requires  us  to  reverse  the  judgment.  Judgment  and  order  affirmed, 
with  costs. 

Alfred  W.  Barrows,  Resp't.  v.  New  York  Cent.  <&  H.  R  R.  Co.,  Applts. 
Buff.  Supr.  Ct.    July,  1895. 
No  opinion.    Judgment  and  order  appealed  from  affirmed^  with  costs. 
White,  J.,  does  not  sit  in  this  case. 

In  re  Andrew  Beattte. 
Sup.  Ct.,  2  D.    January  14,  1896. 

No  opinion.  Order  affirmed,  without  costs,  on  condition  that  the  plaintiff 
amend  her  pending  action  so  as  to  make  the  appellant  a  party  thereto,  and 
serve  him  with  the  summons  and  complaint  within  twenty  days.  On  failure  U> 
comply  with  this  condition,  order  reversed,  with  $10  costs  and  disbursements. 
All  concur. 

Mary  E.  Bbckwith,  Resp't,  v.  New  York,  O.  &  W.  Ry.  Co.,  App'lts. 
8up.  Ct.  4  D.    December,  1895. 

Howard  D.  Newton,  for  app'lt;  Olney  dk  Wiggins,  for  resp't. 

Per  Curiam.— When  before  this  court  on  a  former  appeal  (81  N.  Y.  Supp. 
1125).  it  was  held  in  this  case  that  the  questions  whether  the  plaintiff's  intestate 
was  free  from  contributory  negligence,  and  whether  the  defendant  was  guilty 
of  negligence  which  caused  the  plaintiff's  injury,  were  questions  of  fact  which 
should  have  been  submitted  to  the  jury.  As  on  the  last  trial  the  evideBce  on 
the  part  of  the  plaintiff  was  essentially  the  same  as  on  the  former  trial,  and  as 
the  evidence  given  by  the  defendant,  was  not  controlling  upon  those  questions, 
the  former  decision  was  followed,  and  they  were  properly  submitted  to  the 
jury.  After  a  careful  perusal  of  the  evidence  containea  in  the  record  now  be- 
fore us,  we  again  reach  the  conclusion  that  the  questions  whether  the  defend- 
ant was  negligent,  whether  such  negligence  caused  the  injurf  which  resulted 
in  the  death  of  the  plaintiff's  intestate,  and  whether  the  plaintiff's  intestate  was 
free  from  contributory  negligence,  as  well  as  the  question  of  damages,  were  all 
questions  of  fact,  and  properly  submitted  to  the  jury.  We  have  examined  the 
various  exceptions  to  which  our  attention  has  been  called  by  the  appellant's 
brief,  but  have  found  none  that  would  justify  us  in  disturbing  the  judgment 
or  that  requires  special  consideration.  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

Cegilla  Bebbb,  Resp't,  v.  New  York  <&  N.  E.  R  Co.,  App'lt. 
Sup.  Ct,  2  D.     December  2,  1895. 

Walter  C.  AntJiony,  for  app'lt;  John  M.  Gardner,  for  resp't. 

Pratt,  J.  —  This  is  an  appeal  from  a  judgment  entered  upon  a  verdict  of  a 
Jury.  There  is  no  order  in  the  record  denying  a  new  trial  upon  the  judge's 
minutes,  and  no  certificate  that  the  case  contains  all  the  evidence  given  upon 
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the  trial;  therefore,  under  the  rule,  all  we  can  consider  upon  this  appeal  are 
questions  of  law  contained  in  the  record.  Upon  examining  the  case  there  only 
appears  one  exception,  to  wit,  that  at  folio  143,  to  a  question  put  by  the  court, 
which  was  clearly  competent.  Under  these  circumstances  there  is  no  alterna- 
tive to  an  afSrmance  of  the  judgment.    Judgment  affirmed,  with  costs. 

Ferdinand  Bbinhauer.  Resp't,  v.  Manhattan  Ry.  Co.  et  cU,,  App'lts. 

Sup.  Ct.,  1  D.     December  18.  1895. 
No  opinion:    Judgment  modified  by  reducing  the  fee  damage  to  $1,000,  the 
rental  damage  to  $800,  and  extra  aUowance  to  $90,  and»  as  so  modified, 
affirmed,  without  costs. 

SiDNBT  Bell  v.  John  Brben. 
Sup.  Ct..  2  D.    December  2,  1895. 
No  opinion.    Judgment  affirmed,  with  costs.    All  concur. 

Robert  'Bell,  App'lt,  v.  Lee  B.  Webb,  Supervisor,  Resp't. 
Sup.  Ct.,  3  D.    January  20,  1896. 
No  opmion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Matthew  L.  Bennett.  Resp't,  v.  Town  op  Hecor,  App'lt. 
Sup.  Ct.,  3  D.     January  20,  1896. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Charles  M.  Bierschenk  et  al.,  v.  John  Dunphy. 
Sup.  Ct.,  2  D.     December  2,  1895. 
WHstm,  Barker  <fc  Wilson  {Frank  Barker,  of  counsel),  for  app'lt ;  ffenry 
Pres»pri^,  for  resp'ts. 

Dykman,  J.  —  This  is  an  appeal  by  the  owner  from  a  judgment  in  favor  of 
the  plaintiffs  in  an  action  to  foreclose  a  mechanic's  lien.  The  case  was  tried 
before  a  judge  without  a  jury,  and  the  findings  are  supported  by  the  evidence. 
The  record  presents  no  error  of  law,  and  the  judgment  should  be  affirmed,  with 
costs.    Brown,  J.,  dissents,  without  opinion. 

Jennie  May  Billings,  Resp't,  v.  Prancib  O.  Twbedie  et  al.,  AppVts. 
Sup.  Ct.,  8  D,    December  3,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Lena  Bolstein,  Resp't,  v.  Joseph  Mentz,  Applt. 

Sup.  Ct..  2  D.    January  21, 1896. 

No  opinion.     Order  reversed,  with  $10  costs  and  disbursements,  to  abide 

event  of  action,  and  motion  granted  to  extent  of  directinc^  plaintiff  to  furnish 

bill  of  particulars  of  expenses  paid  or  incurred  for  medical  attendance  and 

medicines.    All  concur. 

Chablbs  a.  Booth,  Appit,  tj.  Wiilliam  H.  Jenkins,  Resp't. 
Sup.  Ct.,  8  D.    January  20,  1896.  . 
No  opinion.    Order  affirmed,  with  $10  costs  cmd  disbursements. 

Thohas  Brady  et  al.,  Resp'ts,  o.  Michael  E.  Duffy,  App'lt. 
N.  Y.  C.  P.,  December  16,  1895. 
No  opinion.    Judgment  reversed;  new  trial  ordered;  costs  to  appellant  to 
abide  the  event. 

Albert  A.  Brock,  Resp't,  v.  Rochester  Ry.  Co.,  App'lt. 
Sup.  Ct.,  5  D.  December  28,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Ida  S.  Brockett  et  al.,  Resp'ts,  v.  Whttcomb,  Applt. 
Sup.  Ct.  5  D.  December  28,  1896. 
No  opinion.    Judgment  affirmed,  with  costs,  payable  out  of  the  estate. 

Elizabeth  Burkhardt,  Resp't,  «.  New  York  El.  R.  Co.  et  al.,  Applts. 

N.  Y.  Supr.  Ct.,  December  18,  1895. 
Ikmee,  Short  db  lownsend  {Julien  T.  Davies  and  George  T.  Aldrieh  of  coun- 
ael),  for  app'lts:  E.  W.  Tyl&r  and  Edward  A.  Hibbard,  for  resp't. 
Per  Curiam. — The  judgment  should  be  affirmed,  with  costs. 

Jambs  C.  Byrne,  Resp't,  v.  Mary  E.  Reardon,  Applt. 
N.  Y.  C.  P.,  December  16, 1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

In  re  Daniel  L.  Cady  et  al. 
Sup.  Ct..  2  D.  January  21, 1896. 
No  opinion.    Applications  granted. 


Digitized  by 


Google 


900  New  York  State  Reporter,  Yol.  70. 

In  re  William  C.  Camp  et  al. 
Sup.  Ct.,  a  D.  December  2, 1895. 
William  C.  Beecher,  for  app'lt;  F.  B.  Jenmng$,  for  resp'ts. 
Bbown,  p.  J.  —  The  rights  of  the  petitioners  and  their  father,  Calvin  B. 
Camp,  in  and  to  the  fund  io  question,  were  fully  discussed  and  settled  in  the 
proceeding  instituted  during  Mr.  Camp's  life  time.  The  court  of  appeals  de- 
cided that  Calvin  B.  Camp  received  the  fund  as  guardian  for  his  children  sub- 
ject to  his  Individual  right  to  the  use  of  the  same  for  his  own  life;  that  the  surro- 
gate had  power  to  direct  an  accounting;  but  that  payment  to  the  infants  could 
not  be  directed  during  the  guardian's  life-time.  Accordingly,  the  decree  of  the 
surrogate  directing  immediate  payment  to  the  petitioners  was  reversed,  and  the 
accounting  directed  to  proceed  anew.  In  re  Gamp,  126  N.  Y.  877;  27  N.E.  7W. 
Pending  the  new  accounting.  Mr.  Camp  died.  Thereupon  this  proceeding  was 
instituted.  Jurisdiction  to  direct  the  executor  of  a  deceased  guardian  to  ac- 
count is  conferred  upon  the  surrogate  by  section  2606  of  tha  C<Se  of  Civil  Pro- 
cedure. There  is  no  denial  in  the  answer  of  the  allegations  in  the  petitioner  as 
to  the  prior  proceedings  against  Mr.  Camp ;  and  it  naving  been  there  deter- 
mined that  he  was  bound  to  render  an  account  of  his  proc^dings  as  guardian, 
that  question  is  not  open  for  consideration  here.  It  is  to  be  taken  as  a  fact  that 
the  fund  was  receivea  by  Mr.  Camp  as  ffuardian.  The  appointment  as  guard- 
ian having  been  admittea,  the  right  of  Uie  petitioners  to  an  accounting  was  es- 
tablished. The  order  must  be  lArmed,  with  $10  costs  aiKldiBbursements.  All 
concur. 

Mabt  Jane  Campbell,  App'lt,  v.  Joseph  B.  Robbbtson,  Besp*!. 
Sup.  Ct.,  5  D.  December  28, 1896. 
No  opinion.    Judgment  aOnned,  without  eosts. 

Lizzie  J.  CAi!n>A  9.  John  Totten. 
Sup.  Ot.,  2  D.  December  27,  1895. 
No  opinion.    Motion  to  resettle  order  of  reversal  granted. 

GuiSEPPi  Cantore,  v.  Metropolitan  St.  Rt.  Co. 
Sup.  Ct.,  2  D.  January  14,  1896. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements.  All  ooncar, 
except  Pratt,  J.,  not  sitting. 

City  op  Buffalo  v.  David  F.  Dat. 
BuflP.  Supr.  a.,  July,  1895. 
No  opinion.    Order  appealed  from  affirmed,  with  costs  and  diBbuxBementk 
City  of  Buffalo,  t>.  Louis  H.  Houck. 
Bufif.  Supr.  Ct..  July.  1895. 
No  opinion.    Exceptions  sustained,  and  verdict  set  aside,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.     White,  J.,  does  not  sit  in  this  case. 
In  re  Joseph  Cohen's  Will. 
Sup.  Ct.,  2  D.  December  9,  1895. 
No  opinion.    Decree  of  surrogate  affirmed,  with  costs,  to  be  paid  by  the  ap- 
pellant.   All  concur. 

Zaccheus  Colby  et  al. ,  App'lts,  t).  James  H.  Doty,  Resp't 
Sup.  Ct..  5  D.  December  28,  1895. 
No  opinion.    Interlocutory  judgment  affirmed,  with  costs. 

Charles  W.  Cool,  App'lt.  v.  Francis  D.  Terhunb,  Bespt 
Sup.  Ct.,  3  D.  December  8,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

John  Corse  et  al.,  v.  Sarah  M.  Chapman  et  al. 
Sup.  Ct..  1  D.  December  18,  1895. 
No  opinion.    Motion  for  new  trial  denied,  with  costs. 

William  H.  Craighill,  Resp't,  v.  Fredericka  Crossman,  Resp't. 
Buff.  Supr.  Ct.,  July,  1895. 
No  opinion.      Judgment   and  order  appealed   from  affirmed,  with  coiti. 
White,  J.,  did  not  sit  in  this  case. 

Charles  B.  Crowell,  Resp't,  v.  Lidib  8.  Crowbll,  App'lt, 
Sup.  Ct.,  2  D.  December  2,  1895. 
Appeal  from  an  order  pla^ini;  the  cause  on  the  circuit  court  calendar  forUie 
month  of  June,  1895,  to  be  heard  in  Queens  county. 
D.  C.  Calvin,  for  app'lt;  McKoon,  &  Ltickey,  for  resp't. 
Pratt.  J. — The  stipulation  obviously  contemplated  a  speed  trial,  which  h»d 
however,  been  evaded,  and  defendant  showed  no  eagerness  to  bring  it  oo. 
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Under  the  circumstances,  the  plaintiff  had  a  right  to  regard  the  stipulation  as 
abandoned,  and  move  the  trial.    The  proper  county  was  Queens,  and  when 
defendant  objected  to  Kings  county,  the  special  term  judge  properly  ordered 
it  to  be  tried  there.    Order  affirmed,  with  $10  costs  and  disbursements. 
Joan  F&anciso  Db  Frbitas,  Resp't,  v.  William  H.  Grbbnhow,  App'lt 

Sup.  Ct.,  5  D.  December  28,  18»5. 
No  opinion     Judgment  affirmed. 
CoNCBzio  Del  Sejnorb,  Resp't,  v.  Jambs  A.  Hallinan  et  al,,  Applts. 

Sup.  Ct..  8  D.  December  8,  1896. 
No  opinion.    Judgment  affirmed,  with  costs. 

Tn  re  Disbarment  op  Attorney. 

Sup.  Ct.,  1  D.  December  18,  1895. 

No  opinion.    The  attorney  suspended  for  six  months. 

Jamfs  p.  Donnelly  v.  Archer  V.  Pancoabt. 

Sup.  Ct.,  1  D.  January  24,  1896. 

No  opinion.    Motion  granted,  with  $10  costs. 

Gborob  a.  Ditbtiibr  et  al.,  Resp'ts,  v.  William  J.  Thomas  Appit 

Buff.  Supr.  Ct.,  December  28, 1895. 

No  opinion.    Judgment  affirmed.  With  costs. 

John  E.-Du8aELDORF,  Resp't,  v.  Charles  J.  Wabbbn,  Applt. 
N.  Y.  C.  P.,  December  16.  1895. 
No  opinion.    Judgment  affirmed  with  costs. 

Artemus  H.  Earl,  Resp't,  v,  Helen  L.  Bebman  et  <U.,  App'lts. 
Sup.  Ct.,  8  D.  January  20,  1896. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Artemus  H.  Earl,  App'lt,  v.  Helen  L  Bebman  et  <U.,  Resp'ts. 

Sup.  Ct.,  3  D.  January  20,  1896. 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Walter  J.  Eaton,  App'lt.  v.  Edgar  W.  Philo,  Resp't 

Sup.  Ct.,  8  D.  December  8,  1896. 

No  opinion.    Judgment  affirmed,  with  costs. 

John  Edwards,  App'lt,  v.  Niagara  Fire  Ins  Co.,  Resp't 
Sup.  Ct.,  3  D.  December  8.  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
Nathan  Elkau  et  cU.,  App'lts.  v.  Charles  R  Hitchcock  et  al.,  Resp'ts. 

Buff.  Supr.  Ct.,  July,  1896. 
No  opinion.     Judgment  of  the  municipal  court  set  aside,  with  $10  costs  and 
disbursements,  and  new  trial  ordered  in  the  municipal  court  August  19,  1895, 
at  10  o'clock  a.  m.    White,  J.  dissents. 

Richard  Elting,  Resp't,  v.  Annie  E.  Homer,  App'lt. 

Sup.  Ct.,  8  D.  December  8, 1895. 

No  opinion.    Order  affirmed,  with  costs  and  disbursements. 

Patrick  Eyers  et  al. ,  v.  Long  Island  Citt. 

SUp.  Ct.,  2  D.  December  2,  1895. 

No  opinion.    Judgment  affirmed,  with  costs. 

I*ALL  Bbook  Coal  Co.,  App'lt,  v.  Robert  C.  Hewson,  Resp't 
Sup.  Ct.  5  D.,  December  28.  1895. 
No  opinion.    Judgment  and  order  affirmed.    Bradley,  J.,  not  voting. 
William  A.  Farrell,  Resp't  v-  Anna  C.  Haeqer,  App'lt. 
Sigmund  Fliegman,  Resp't,  f>.  Samuel  Mendel,  App'lt 
N.  Y.  C.  P..  December  27.  1895. 
Jcteob  Fromme.  for  app'lt  Haeger;  Maehbir  4b  Cuhor,  tor  app'lt  Mendel;  Jamee 
C.  De  La  Mare,  for  resp't  Farrell;  M<nnis  H,  GfoUieb,  for  resp't  Fliegman. 

Per  Curiam. — The  appeal  in  these  cases  brings  up  for  review  questions  of 
fact  only.    The  judgment  in  both  cases  seems  to  be  supported  bv  evidence, 
and,  although  the  evidence  was  contradicted  by  the  respective  defendants,  it 
was  peculiarly  the  province  of  the  court  having  the  witnesses  before  it  to  deter- 
mine the  credibility  of  the  witnesses  aud  the  weight  to  be  given  to  their  testi- 
mony. The  judgment  in  each  case  should  be  affirmed,  with  costs  to  respondent 
Edward  D.  Farrell,  Resp't.  t^.  Manhattan  Ry.  Co.  etal.,  App'lts. 
Sup.  Ct.,  1  D.,  December  18.  1895. 
No  opinion.    Judgment  modified  by  reducing  the  fee  damage  to  $6,500  and 
the  allowance  to  $400,  and,  as  modified,  affirm^,  without  costs. 
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First  Nat.  Bank  of  Ballbton  Spa  v.  Oabolina  Oil  &  Creosote  Co.  et  aL 

Sup.  Ct..  3  D.,  December  3,  1895. 
'  No  opinion.    Judgment  affirmed,  with  costs. 
First  Nat.  Bake  op  Paterson,  App'lt,  v.  Sbth  M.  Tuttlb,  Resp't. 

N.  Y.  Supr.  Ct..  Dec  mber  18.  1895. 
Preston  Stevenson,  for  app'lt;   Wells,  Waldo  &  Snedeker  {G.  E.  Waldo,  of 
counsel),  for  resp't. 

Per  Curiam. — The  order  should  be  affirmed,  with  |10.  costs  and  disbuise* 
ments. 
First  Nat.  Bane  op  Perry,  Besp't,  v.  Perry  Salt  Co.  et  al,,  App'lts. 

Sup.  Ct..  5  D„  December  28,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Daniel  Foster,  Resp't,  v,  Walter  W.  Hooeer  et  ai.,  App'lts. 
N.  Y.  Supr.  Ct.,  December  23,  1895. 
Abram  F.  Servin,  for  app'lts;  Abj'am  Kling,  for  resp't. 
Per  CuRDUf .— The  order  should  be  affirmed,  with  $10  costs  and  dlsbune- 
ments. 

Margaret  Fox  r.  De  Grapp. 
Sup.  Ct..  2  D.,  December  2,  1895. 
Albert  R.  Genet,  for  app'lt;  John  Oibney.  for  resp't. 

Dykman,  J. — This  is  an  appeal  by  tlie  defendant  from  a  judgment  in  favor 
of  the  plaintiff  entered  upon  the  report  of  a  referee.  The  action  was  brought 
to  recover  for  the  board  of  Robert  De  Graaf  under  tlie  c  outract.  with  the  de 
fendant's  testator.  The  agreement  was  established,  and  the  report  is  sustained 
by  proof,  and  no  question  of  law  is  involved.  Judgment  should  be  affirmed, 
with  costs. 

In  re  Qowdy. 

Sup.  Ct.,  2  D.,  December  2,  1895. 

No  opinion.  The  court  finds  the  respondent  guilty  of  misconduct  and  deceit, 

and  suspends  him  from  practice  for  the  term  of  one  year  from  the  date  of  this 

decision;  the  fees  of  the  referee  to  be  paid  by  the  county  treasurer  of  Rockland 

county  out  of  any  money  in  his  hands  applicable  to  the  expenses  of  the  courts. 

All  concur. 

Henry  L.  Gregg,  Resp't,  r.' Granger  &  Gregg  Brewing  Co.,  App'lt. 

Sup  Ct..  3  D.,  December  3,  1895. 
No  opinion.     Order  affirmed,  with  costs  and  disbursements. 

John  L.  Gross,  App'lt, «?.  William  L.  Moore  «^<i^.,  Resp'ts. 
Sup.  Ct.,  1  D.,  December  18,  1895. 
C.  Brainerd,  for  app'lt;  H.  Kettell,  for  resp't. 

Per  Curiam. — We  do  not  understand  the  practice  which  has  bcMi  pursued 
in  the  case  at  bar.  There  is  nothing  in  the  record  to  indicate  the  character  of 
the  action,  as  it  commeuces,  after  the  formal  statement,  with  a  so-called  **  in- 
terlocutory decree,"  and  it  also  contains  another  interlocutory  decree  appoint- 
ing a  referee.  'The  referee  reported,  and  a  motion  was  made  to  confirm  the 
report,  and  from  the  order  thereupon  entered  the  appeal  was  taken.  It  seems 
to  us  that  the  proper  practice  would  have  been  at  least  to  have  printed  the 
judgment  roll,  and,  upon  the  coming  in  of  the  referee's  report,  to  have  entered 
a  final  judgment,  and  to  appeal  from  such  final  judgment.  There  is  nothing 
in  the  Code  which  authorizes  the  practice  which  has  been  pursued  in  the  case 
at  bar.     The  appeal  should  be  dismissed. 

Sabino  Guarino  et  al.,  Resp'ts,  v.  Webster  White  et  al.,  Applts. 
Sup.  Ct.,  2  D.,  January  14,  1896. 
No  opinion.    Order  affirmed,  with  |10  costs  and  disbursements.   AU  conctu; 
except  Bartlett,  J.,  not  sitting. 

Joseph  R.  Guernsey,  Resp't,  v.  Elias  H.  Qattlt  et  al,,  App'ltB. 

Sup.  Ct.,  5  D.,  December  28.  1895. 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Charles  E.  Hadden  v.  Edward  B.  ELlll. 

Sup.  Ct.,  2  D.,  December  2,  1895. 

Burr  &  Coonibs  (Robert  E.  Wilson,  of  counsel),  for  app'lt;  Jossph  M.  WH- 

Hams,  for  resp't. 

Pratt.  J. — The  verdict  substantially  gave  plaintiff  all  that  he  claimed,  and 
made  slight,  if  any  allowance  for  the  deficiencies  in  execution  of  the  buOding 
contract  which  were  many  and  practically  undisputed.    It  is  therefore  impos* 
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sible  to  sustain  the  verdict  of  the  jury  to  its  full  extent.  Giving  all  proper 
effect  tq  the  plaiutiff*8  testimony  and  to  the  verdict,  we  are  of  opinion  that  the 
sum  of  $1,694  should  be  deducted  from  the  verdict,  or,  in  the  alternative,  a 
new  trial  be  granted.  The  plaintiff  may  elect  between  such  modification  and 
a  new  trial.  In  case  he  elects  to  accept  the  modification,  the  allowance  of  5 
per  cent  upon  $1,694  will  also  be  deducted  from  the  judgment,  which,  as  thus 
modified,  is  affirmed,  without  costs  of  appeal;  otherwise  Judgment  reversed, 
and  new  trial  granted,  costs  to  abide  event. 

William  Hanrahan,  App'lt,  v.  Mayor,  etc.,  of  City  of  New  York, 

Resp't. 
Sup.  Ct.,  1  D.,  December  18.  1895. 
L.  E.  Warren,  for  app'lt;  James  T.  Malone,  for  resp't. 
Parker,  J. — ^The  dismissal  of  the  complaint  by  the  court  at  circuit  was  re- 
quired by  the  decision  of  this  court  in  Kelly  v.  Mayor,  etc.,  7(T  Hun,  208;  24  N. 
Y.  8upp.  1.    The  material  facts  in  that  case  and  in  the  one  under  revieew  are 
precisely  alike.    The  judgment  should  be  affirmed,  with  costs.    All  concur. 

John  L.  Harris,  Resp't,  t?.  Datid  Gregg,  App'lt. 
Sup.  Ct.,  8  D.,  January  20,  1896. 
No  opinion.    Motion  denied,  on  condition  that  appellant  refund  to  respond- 
ent the  sum  of  $85  within  ten  days  after  service  of  a  certified  copy  of  this 
order;  otherwise,  granted,  with  $10  costs  and  disbursements. 

William  P.  Heath  v.  Knapp  et  al. 
Sup.  Ct.,  2  D.,  December  2,  1895. 

Henry  M,  laylor,  for  app'lts;  Wood  &  MorscJiausr,  for  resp't. 

Dykhan,  J. — This  is  an  appeal  from  an  order  of  the  special  term  denying 
the  defendants'  motion  to  vacate  an  attachment  which  was  issued  against  the 
defendants  on  the  ground  that  thev  were  about  to  dispose  of  their  property 
with  an  intent  to  defraud  their  creditors.  The  defendants  moved  to  set  aside 
the  attachment  upon  affidavits,  and  on  the  motion  the  plaintiff  filed  further 
affidavits  to  sustain  the  same.  The  affidavits  are  somewhat  conflicting,  but  the 
issuance  of  the  attachment  was  justified  in  the  first  instance  by  the  papers  upon 
which  it  was  based,  and  the  affidavits  upon  which  the  motion  to  vacate  the  at- 
tachment was  based  failed  to  destroy  the  case.  There  was  sufficient  evidence 
of  fraudulent  intent  to  justify  the  denial  of  the  motion  to  vacate  the  attach- 
ment, and  the  order  sliould  be  affirmed,  with  $10  costs  and  disbursements. 

IsBAN  Hess,  Resp't,  tj.  Buidgkt  Barnwell  e^a^.,  App'lts. 
Sup.  Ct..  3  D.,  December  8,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
Jonah  Hess  et  al,,  Board  of  Water  Com'rs,  Resp'ts,  v.  Joseph  Ebck  ei  oL^ 

App'lts. 
Sup.  Ct..  8  D.,  January  20,  1896. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
John  Hill,  Resp't,  v.  John  McGregor,  App'lt. 
Buff.  Supr.  Ct.,  December  23.  1895. 
No  opinion.    Judgment  and    order  appealed  from  affirmed,  with  coets. 
Hatch,  J.,  did  not  sit  in  this  case. 

William  Hollingsworth  v.  Long  Island  R.  Co. 
Sup.  Ct.,  2  D.,  December  2,  1895. 
William  J.  Kelly,  for  app'lt;  A.  N,  WeUer  (Jacob  Fromme,  of  counsel),  for 
resp't. 

Pratt,  J. — The  case  went  to  the  jury  on  the  point  as  to  whether  the- injury 
was  caused  by  the  defective  brake.  The  verdict  establishes  that  to  be  the  fact, 
and  from  that  we  think  defendant's  liability  results.  We  are  not  able  to  agree 
with  defendant's  counsel  that  the  railroatl  company  owed  no  duty  to  the  plaintiff 
in  respect  to  that  brake.  The  perils  of  his  occupation  which  he  assumed  did 
not  include  defective  rolling  gear  of  which  he  had  no  notice.  The  court  cor- 
reectly  held  that  concurring  ncirliirence  of  a  co-emplovee  did  not  relieve  de- 
fendants from  responsibility.  Lilly  v.  Railroad  Co.,  107  N.  Y.  566;  14  N.  E. 
Rep.  503.  The  verdict  was  not  excessive.  Judgment  affirmed,  with  costs. 
BRoyrN,  J.,  dissents,  without  opinion. 

In  re  Edwaud  Howard's  Estate. 
Sup.  Ct.,  6  D.,  December  28,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
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Intbbstatb  Steamboat  Co.  «.  First  Nat.  Bank  of  St&acuse  ei  al. 
Sup.  Ct.,  2  D.    December  2,  1895. 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursements.     All  ooi^ 
ear. 

Mart  Johnson,  Besp't,  v.  Charles  Rbuter,  Applt. 
Sup.  Ct.,  2  D.    January  21,  1896. 
No  opinion.    The  court  having  already  ruled  that  it  had  no  power  to  compd 
arguments  at  tiie  present  term  of  the  court,  the  motion  is  denied,  without  costs. 

Truman  Jones,  Applt,  v.  Aetna  Ins.  Co.,  Besp't. 
Sup.  Ct.,  8  D.    December  8,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Truman  Jones,  App'lt,  v.  Aetna  Ins.  Co.  of  Hartford  et  al,,  Bespti^ 

Sup.  Ct,  8  D.    January  20,  1896. 
No  opinion.  ~  Motion  denied,  with  |10  costs  and  disbursements. 

William  H.  Jones,  Resp't,  v,  Brooklyn  Heights  R  Co.,  App'lt. 
B'klynC.  C,  December  28,  1895. 
Morris  &  Whitehoiue,  for  app*lt ;  Baldmn  F.  8trauu^  for  resp't 
F^R  Curiam. — Action  to  recover  damages  for  nc^lieenUy  causing  the  death 
of  plaintiff's  intestate,  a  child  four  years  of  age.  PlfUutUOfhad  a  verdict,  and 
defendant  appeals  from  the  judgment  entered  thereon,  and  the  order  denying 
motion  for  a  new  trial.  The  learned  counsel  for  the  appellant  contends  that 
the  motion  to  dismiss  the  complaint  should  have  been  granted  on  the  grounds: 
First,  that  plaintiff  failed  to  prove  any  negligence  on  the  part  of  tlie  defend- 
ant's servants  ;  and,  second,  that  plaintiff  failed  to  prove  freedom  from  con- 
tributory negligence  on  the  part  of  the  parents  of  the  deceased  child.  On  a 
Erevious  appeal  in  this  case  (10  Misc.  Rep.  548 ;  81  N.  Y.  Supp.  445),  this  court 
eld,  on  substantially  the  same  evidence  on  the  part  of  the  plfuntiff,  that  neither 
of  these  points  was  well  taken.  A  careful  examination  of  the  evidence  ad- 
duced on  behalf  of  the  defendant  on  this  trial  affords  no  ground  for  altering 
the  former  decision.  The  questions  as  to  negligence  of  de^dant  and  freedom 
from  contributory  negligence  on  the  part  of  Uic  child's  parents  were  properly 
left  to  the  jury  to  decide,  and  the  verdict  is  well  sustained  by  the  evidence. 
Judgment  and  order  denying  a  motion  for  a  new  trial  affirmed,  with  costs. 

Olaf  K.  Knudson.  Resp't,  «.  Charles  W.  Botes,  Applt 
Sup.  Ct.,  1  D.    January  24,  1896. 
No  opinion.    Judgment  affirmed,  with  costs. 

John  R.  Lanowortht,  Resp't,  v.  Elverton  B.  Crb88BT,  Applt 
Sup.  Ct,  5  D.    December  28.  1895. 
No  opinion.    Judgment  and  order  affirmed.    Ward,  J.,  not  sitting. 

Francis  W.  La  Rue,  App'lt,  t>.  John  Q.  Smith,  Resp't 
Sup.  Ct.,  8  D.    December  8,  1895.    , 
No  opinion.    Judgment  affirmed,  with  costs. 

Merriman  J.  Lester  et  al.,  App'lts,  v,  Harmon  W.  Worden  el  al.,  Respt'f. 
Sup,  Ct,  8  D.  Derember  8, 1895. 
No  opinion.    Judgment  affirmed,  with  costs.    Matham  P.  J.,  not  sitting. 

Merriman  J.  Lester  et  al,,  App'lts,  v.  Harmon  W.  Worden  el  al.,  Respti. 
Sup.  Ct,  8  D.    January  20, 1896. 
No  opinion.    Motion  granted.    No  costs  to  either  party. 

Adelbert  p.  Little,  App'lt,  t>.  Alfred  W.  Callus  et  al.,  Be^'ts. 
Sup.  Ct.,  5  D.    December  28,  1895. 
No  opinion.    Reargument  ordered. 

Isaac  S.  Long.  App'lt,  t?.  New  York  El.  Ry.  Co.,  Kespt 
Sup.  Ct..  1  D.    January  24,  1896. 
No  opinion.    Judgment  affirmed,  with  costs. 

John  McClave,  v.  John  Gibb. 
N.  Y.  Supr.  Ct,  December  18. 1895. 
W.  B.  EUison,  for  app'lt ;  Parsons,  Shepard  4b  Ogden.  for  resp't. 
Per  Curiam.    The  findings  of  fact  ana  conclusion  of  law  find  support  in 
the  record,  which  discloses  no  error  requiring  a  new  trial.   The  judgment  most 
therefore  be  affirmed,  with  costs. 
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Lulu  R.  McDowell,  Resp't,  v,  Sobbrt  D.  Williamson,  AppH. 
Sup.  Ct. ,  8  D.    December  8,  1805. 
Ko  opinion.    Judgment  affirmed,  with  costs. 

In  re  Alicb  McGbb. 
Sup.  Ct..  2  D.    January  14, 1896. 
No  opinion.    Motion  to  dismiss  tlie  appeal  denied,  without  costs.    Ah  con- 
cur. 

RosAKio  Maooio,  Resp't,  v.  Lake  Shore  &  M.  8.  Rt.  Co.,  Applt. 
Buff.  Supr.  Ct.,  December  28, 1895. 
No  opinion.    Judgment  and  order  appealed  from  affirmed,  with  costs. 

Cathabine  Mahokbt,  App'lt,  9.  CiTT  OP  Niagara  Falls,  Resp't 

Sup.  Ct.,  5  D.    December  28,  1895. 

No^opinion.    Order  affirmed,  costs  of  this  appeal  to  abide  the  event. 

Daniel  Mahonet  v.  Jaryis  McW alters  et  al. 

Sup.  Ct..  2  D.    December  27,  1895. 

No  opinion.    Motion  for  reargument  granted. 

David  Mardin,  Resp't,  v.  New  York  Cent.  &  H.  R.  R  Co.,  Applta. 
Buff.  Supr.  Ct.,  December  28, 1895. 
No  opinion.    Jndgment  and  order  appealed  from  affirmed,  with  costs. 

Louis  Marinelli,  Resp't,  t>.  Nelson  A.  Ferrand,  Applt 
N.  Y.  C.  P.,  December  16,  1895. 
No  opinion.    Judgment  reversed  *,  new  trial  ordered  ;  costs  to  appellant  to 
abide  event. 

Eugene  Martineau,  Resp't,  v.  Town  of  Santa  Clara,  Applt 
Sup.  Ct.  8  D.    December  8,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Adam  S.  Matheson  et  cU.  v.  Alonzo  E.  Smith. 
Sup.  Ct.,  2  D.    December  2,  1895. 
No  opinion.    Order  affirmed,  with  costs.    All  concur. 

In  re  Mayor,  etc.    In  re  Anderson  et  al. 
Sup.  Ct.lD.    December  18,  1895. 
Beeves  db  Todd,  for  petitioner ;  Franda  M,  Scott,  Corp.  Counsel,  for,  the 
mavor,  etc. 

Per  Curiam. — This  not  being  an  action  for  the  recovery  of  an  award,  the 
provisions  of  the  statute  in  regard  to  interest  do  not  apply.  No  interest  should, 
therefore,  have  been  allowed  upon  the  award,  and  the  referee's  report  should 
be  confirmed,  except  as  to  such  allowance  of  interest. 

Mercantile  Trust  Co.,  App'lt.  c.  Atlantic  Trust  Co..  Resp't 
Sup.  Ct,  1  D.    December  18,  1895. 
No  opinion.    Order  to  be  entered  reversing  order  appealed  from  unless  de- 
fendant ^ve  security,  to  be  fixed  upon  application  to  special  term.  See  memo* 
randum  Per  Curiam. 

George  Miller  v.  John  Kino  et  <U, 
Sup.  Ct.,  2  D.     December  2,  1895. 
No  opinion.    Judgment  and  order  reversed,  and  new  trial  granted;  costs  to 
abide  event    All  concur. 

Harrt  L.  Minchin.  App'lt,  v.  Charles  D.  Gardiner  et  a{.,Resp'ts. 
Sup.  Ct,  8  D.     December  8,  1895. 
No  opinion.    Order  reversed,  with  $|0  costs  and  disbursements,  and  motion 
granted,  with  $10  costs. 

HowARTH  Miska.  Resp't.  V,  Angus  H.  Smith,  App'lt. 
N.  Y.  C.  P.,  December  16,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Ellen  J.  Mitchell,  App'lt,  «.  James  E.  Ford  et  al.,  Resp'ts. 
'     Buff.  Supr.  Ct..  July,  1895. 
No  opinion.    Judgment  appealed  from  affirmed,  with  costs. 

George  C.  Montgomery  v.  William  J.  Ryan  et  al. 
Sup.  Ct.  2  D.    December  2.  1895. 
Hyland  &  Zabriskie,  for  app'lts ;  Ouetave  8,  Drachman,  for  resp't. 
Dykman.  J.^-This  is  an  appeal  from  an  order  denying  a  motion  to  change 
the  place  of  trial  of  this  action  from  the  county  of  Westohester  to  the  coun^ 
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of  New  Tork.    There  is  no  merit  in  the  appeal,  and  the  order  should  be  af* 
firmed,  with  $10  costs  and  disbursements. 

William  Moore,  App'lt,  «.  Simeon  Brown,  Resp't 
Sup.  Ct..  8  D.     Decembers,  1895. 
No  opinion.    Order  affirmed,  with  costs  and  disbursements. 

Mart  A.  Moore.  Resp't,  v.  Jambs  Cleart,  App'lt. 
Sup.  Ct.,  3  D.    December  8,  1895 
No  opinion.    Judgment  affirmed,  with  costs. 

John  Moore,  Resp't,  v.  Long  Island  Exp.  Co.,  Applt. 
N.  Y.  C.  P.     December  23.  1895. 
Win.  J.  KeUy,  for  app'lt;  A.  Bell  MalcolrMon,  for  resp't 
Per  Curiam.— The  plaintiff,  a  shipper  of  goods  concededly  lost  when  in  the 
custody  of  the  defendant  carrier,  brouglit  suit  for  their  reasonable  value,  and 
recovered  $50,  the  amount  of  the   defendant's    liability  as  limited    by   the 
shipping  receipt.  True,  as  claimed  by  the  appellant,  a  payment  had  been  made 
to  the  plaintiff's  wife,  but  upon  the  facts  disclosed  by  the  record  we  cannot 
hold  that  this  affected  the  plaintiff's  cause  of  action.     As  to  attendant  details 
of  the  transaction  there  was  a  fair  conflict  of  evidence,  not  unreasonably  re- 
solved in  favor  of  the  respondent,  and  the  damages  in  suit  were  sufficiently 
?iroven  by  affidavits  as  to  the  value  of  the  chattels,  which  documents  were 
urther  entitled  to  credit  under  the  plaintiff's  sworn  statement  as  to  their  truth 
in  open  court.    The  judgment  is  to  be  affirmed,  with  costs. 

Jerome  S.  Moore.  Resp't.  t>.  Albert  E.  Norton,  Applt. 

Buff.  Supr.  Ct.     July,  1895. 

No  opinion.    Judgment  6f  the  municipal  court  affirmed,  with  costs. 

Albert  Most  v.  John  McArdle. 

N.  Y.  Supr.  Ct.    December  18.  1895. 

R.  J,  Mdhon,  for  pl'ff ;  R.  M.  Williams,  for  deft. 

Gildersleeve.  JT — This  appeal  is  from  a  judgment  rendered  at  special 
term,  dismissing  the  complaint  on  the  merits.     The  action  was  brought  in 
equity  for  a  rescission  of  a  settlement  of  indebtedness  owing  by  respondent  to 
appellant  upon  the  ground  of  fraud,  alleged  to  have  been  perpetrated  by  the 
respondent  in  procuring  the  settlement.     A  careful  examination  of  the  record 
fails  to  disclose  any  errors  of  law.    The  conclusions  of  fact  reached  by  the 
learned  trial  judge  are  fully  supported  by  the  evidence,  and  the  judgment 
should  not  be  disturbed.    Judgment  affirmed,  with  costs  to  respondent. 
Edward  C.  Murphy,  App'lt,  tJ.  William  ScHNrrsPANet  o/.,  Resp*ts. 
Sup.  Ct ,  2  D.    January  21,  1896. 
No  opinion.    Order  affirmed  with  $10  costs  and  disbursements,  on  opinion 
in  Petterson  v.  Van  Wart,  36  N.  Y.  Supp.  1009.    All  concur.    For  decision  of 
special  term. 

Abbie  S.  Nash  et  al.,  Applts,  v.  Hall  Signal  Co.  et  oZ.,  Resp'ts. 
Sup.  Ct.,  1  D.    December  18,  1895. 
No  opinion.    Motion  granted. 
New  Britain  Hardware  Mantjp'g  Co.,  Resp't,  v,  Buffalo  Wheel  Co., 

App'lt. 
Buff.  Supr.  Ct.    December  23,  1895. 
No  opinion.     Judgment  and  order  appealed  from  affirmed,   with  coets. 
Titus,  C.  J.,  did  not  sit  in  this  case. 

Henry  Nichols,  App'lt,  v.  Hugh  J.  Grant,  Resp't. 
Sup.  Ct.,  1  D.     January  24,  1896. 
No  opinion.    Order  affirmed,  with  costs. 
NoTAC  Cottage  Ass'n  v.  Whiteside.   Same  ©.  Henry  Q.  Atwateb.    Samb 
r.  Lucius  J.  Whitney. 
Sup.  Ct.,  2  D.     December  2,  1895. 
No  opinion.    Exceptions  overruled,  and  judgment  ordered  on  the  verdicts 
with  costs.    All  concur. 

Noyac  Cottage  Ass'n  r.  Atwater. 

Sup.  Ct.,  2  D.    December  27,  1895. 

No  opinion.    Motion  to  resettle  order  denied,  without  costs.     See  t^*  iupra. 

Noyac  Cottage  Ass'n  r.  Whiteside. 

Sup.  Ct.,  2  D.     December  27.  1895. 

No  opinion.    Motion  to  resettle  order  denied,  without  costs.     See  ubi  tupra. 


Digitized  by 


Googk 


Memoranda.  907 

NoYAC  Cottage  Ass'n  «.  WhitnAy. 
Sup.  Ct..  2  D.    December  27,  1895. 
No  opinion.    Motion  to  resettle  order  denied,  without  costs.    See  iM  tupra. 

Otten  v.  Manhattan  Ry.  Co.    Reckk  v.  Same.     Bambergeb  v.  Same. 

N.  Y.  Supr.  Ct.     December  18,  1895. 
No  opinion.    Defendant's  motions  to  strike  cases  from  the  calendar  and  for 
judgment,  etc.,  denied,  without  costs,  with  leave  to  renew  in  the  first  case  on 
the  next  motion  day  of  the  appellate  division,  and  in  the  other  two  when  the 
stay  as  to  them  is  vacated. 

Fannie  G.  Parsons,  v.  Charles  W.  Parker. 
Sup.  Ct.,  2  D.    December  2,  1895. 
No  opinion.    Judgment  affirmed,  with  costs.    Dykman,  J.,  not  sitting. 

Thomas  G.  Patterson.  Resp't,  v.  John  P.  McGovbrn  App'lt 
Sup.  Ct ,  1  D.    December  18,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

People,  App'lt,  v.  William  Bennett,  Resp't 
Sup.  Ct.,  8  D.     December  28,  1895. 
No  opinion.    Judgment  of  conviction  reversed. 

People  v.  Otto  Braune. 
Sup.  Ct.,  1  D.    January  24,  1896. 
No  opinion.    Motion  granted. 

People,  Resp't.  v,  Irving  Cumaer.  Applt 
Sup.  Ct.,  3  D.    December  28, 1895. 
No  opinion.    Motion  for  reargument  granted. 

People  v.  John  J.  Donovan. 
Sup.  Ct.,  1  D.    January  24,  1896. 
No  opinion.    Motion  granted. 

People,  App'lt,  v.  Oscar  England,  Resp't 
Sup.  Ct,  3  D.     December  28,  1895. 
No  opinion.    Judgment  reversed,  and  demurrer  overruled  on  opinion  la 
People  V.  MadOl. 

People  «>.  Henry  Hosier. 
Sup.  Ct.,  1  D.    January  24, 1896. 
No  opinion.    Motion  granted. 

People  v.  Walter  L.  Langerman. 
Sup.  Ct,  1  D.    January  24,  1896. 
No  opinion.    Motion  granted. 

People  v,  Dennis  Mullins. 
Sup.  Ct.,  1  D.    January  24,  1896. 
No  opinion.    Motion  denied. 

People,  Resp't,  v.  George  Neijbon,  App'lt 
Sup.  Ct.  3  D.    December  3,  1895. 
No  opinion.    Judgment  affirmed. 

People  v,  William  Nooney. 
Sup.  Ct,  2  D.     December  2,  1895. 
John  W.  Lti<yn,  for  app'lt;  M.  H.  Hirshberg,  for  resp't. 
Dykman,  J.  —  This  is  an  appeal  from  an  order  made  at  the  special  term  re- 
ducing the  costs  of  the  appellant  in  a  former  appeal  from  an  order  of  the 
county  court  to  the  general  term  from  a  full  bill  of  costs  as  on  appeal  from  the 
judgment,  and  ^10  costs  of  an  appeal  from  an  order.   There  is  no  doubt  about 
the  legality  and  propriety  of  the  order,  and  it  should  be  affirmed  without  an 
opinion. 

People,  Resp't,  v.  Edward  C.  Van  Houten,  App'lt. 
Sup.  Ct.,  2  D.     December  2,  1895. 
Q.  Z,  8n%dmr,  for  app'lt;  Alomo  Wheeler  &nd  R' chard  S.  Harvey,  for  the 
People. 

Pratt,  J.— In  this  case,  that  the  defendant  was  guilty  of  violating  a  village 
ordinance;  that  he  was  tried  for  the  same,  and  fined  a  sum  authorized  by  law 
for  such  violation— is  not  disputed.  There  is  no  material  question  raised  upon 
this  appeal  that  is  not  answered  by  the  opinion  of  the  county  judge,  and  the 
cases  quoted  by  him  therein.  Whether  we  call  the  decision  of  the  police  justice 
a  fine  or  a  penalty  is  not  material,  or  whether  we  call  the  ofFense  for  which  he 
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was  tried  a  crime  pr  a  violation  of  a  city  ordinance  is  equally  immaterial,  as  a 
police  iustice  simply  imposed  what  he  had  power  to  impose  under  the  law  and 
the  village  charter.  We  need  eo  back  no  further  in  point  of  time  tima  the 
moment  the  defendant  appearea  for  trial  before  the  police  court*  as  it  is  not 
material  how  he  got  there,  as  no  objection  was  raised  to  the  jurisdiction,  bat 
only  that  the  offense  with  which  he  was  charged  was  not  a  crime.  The  de- 
fendant well  knew  the  ordinance  under  which  he  was  charged,  and,  upon  the 
facts,  made  no  substantial  defense.  It  seems  plain  that  the  legislature  intended 
that  villages  should  have  the  power  to  pass  such  an  ordinance  as  now  under 
consideration,  and  that  the  penalty  might  be  imposed  for  its  violation,  and  its 
collection  enforced  by  imprisonment  not  exceeding  ten  days  in  county  tail,  and 
the  decision  of  the  police  court  here  under  review  was  in  accordance  with  such 

Srovisions.    The  request  for  a  jurv  trial  was  properly  overruled.    No  right  of 
efendant   was   prejudiced,  further   than   authorized  by  kw.     Judgment 
affirmed.    All  concur. 

PfioPLB  ex  rel.  Max  Ackbkman  f>,  Lronard  R.  Welles,  Police  Com'r. 

Sup.  Ct.,  8  D.    January  14,  1896. 
No  opinion.    The  determination  confirmed,  without  costs.    All  concur. 

People  ex  rd.  Winbor  B.  French,  Resp't,  v.  Town,  Tax  Receiver,  Applt 
Sup.  Ot.,  8  O.    December  28,  1895. 
No  opinion.    Reargument  ordered. 

People  ex  rd.  iLLmaswoRTH  v.  Coxtrt  of  Oyer  akd  TsRiciinEB. 
Sup.  Ct.,  1  D.,  January  24,  1896. 
No  opinion.    Motion  denied. 

People  ex  rel.  Roswell  W.  Eeene,  Resp't,  v.  Board  of  Sup'rs  of  Einqs 

County  et  al.,  App'lts. 

Sup.  Ot.,  2  D.,  December  2,  1895. 

Cfeorge  F.  EUiott,  for  app'lt  Kings  county;  F.  H,  Van  Veehten,  for  applt 
Queens  county;  Boewell  W.  Keene,  resp't.  in  pro.  per. 

Dtkman,  J.— This  is  an  appeal  by  the  defendants  from  the  final  order  direct- 
ing the  issuance  of  a  peremptory  writ  of  mandamus  commanding  the  defend- 
ants to  construct  a  bridge  across  Newtown  creek  at  Maspeth  avenue,  at  the 
joint  expense  of  the  two  counties,  within  one  year  from  the  issuance  of  the 
writ.  The  proceeding  was  instituted  to  compel  the  construction  and  mainte- 
nance of  a  drawbridge  across  Newtown  creek  at  Maspeth  avenue.  That  creek 
is  a  tide-water  navigable  stream  at  that  point,  and  forms  the  boundary  line  lie- 
tween  the  counties  of  Kings  and  Queens.  There  was  formerly  a  bridge  at  that 
point,  which  was  long  since  destroyed.  The  case  was  aarried  to  the  court  of 
appeals  upon  a  demurrer  to  the  alternative  writ,  and  it  was  there  held  that  the 
facts  alleged  in  the  writ  were  sufficient  to  show  that  Maspeth  avenue  was  a 
public  highway,  and  that  the  bridge  constituted  a  part  of  the  same.  The  stat- 
ute which  controls  the  case  is  as  follows:  **  But  where  such  bridge  shall  stand 
in  portions  of  the  navigable  ti(}e  waters  of  the  state,  forming  at  the  point 
of  crossing  the  boundary  line  of  two  counties,  such  expense  shall  be  a  joint 
and  equal  charge  on  the  two  counties  in  which  the  bridge  is  situated,  and  tiie 
supervisors  in  each  of  such  counties  shall  apportion  such  expense  among  the 
several  towns  and  cities."  Laws  1892,  c.  18.  §  68.  It  was  said  by  the  court 
of  appeals  in  this  case  that  the  duty  imposed  by  the  statute  upon  the  boards  of 
supervisors  of  the  two  counties  is  plainly  demonstrative  and  mandatory,  and 
not  discretionary.  Being  a  power  conferred  for  the  benefit  of  the  public,  it  is 
imperative.  People  v.  Board  of  BapWeof  Queens  Co.,  142  N  Y.  277;  36  N.  £. 
Rep.  1062;  Peoples.  Board  of  Sup'rs  of  Oteego  Co.,  51  N.  Y.  401  The  case  has 
now  been  tried,  and  the  following  facts  have  been  specifically  found  by  the 
jury  by  direction  of  the  court:  Purst.  That  the  relator  is  a  citizen  and  'free- 
holder of  the  state,  Second.  That  Maspeth  avenue  is  a  public  hii^hway,  ex- 
tending from  a  point  near  Maspeth  Hotel  to  a  point  near  Bushwick  Church,  as 
it  was  laid  out  in  1886.  Third.  That  Maspeth  avenue  did  cross  Newtown 
creek.  Fourth.  That  Newtown  creek  is  the  boundary  line  between  Kings  and 
Queens  counties.  Thereupon  application  was  made  upon  such  findings  and 
the  other  papers  in  the  case  for  a  peremptorv  writ  of  mandamus,  and  an  order 
for  its  issuance  was  made.  We  concur  with  the  trial  judge  in  respect  to  the 
public  character  of  Maspeth  avenue.  It  has  been  a  public  nigh  way  for  half  a 
century.  That  creek  had  adhered  to  it  through  all  its  transmutations  and 
changes.    The  order  should  be  affirmed,  with  costs. 
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Pboplb  ex  rd,  Anna  Minott  Mitchbli/  v.  Long  et  al, 
8up.  Ct,  2  D.,  December  2,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements.    Dtkhjin, 
J.,  not  sitting. 

Pboplb  at  rel.  Chbibtofhbb  Post  v.  Clabbncb  T.  Barbbtt  et  al.,  Police 

Com'rs. 
Sup.  Ct.,  2  D.,  December  2,  1896. 
No  opinion.    Determination  affirmed,  with  costs.    All  concur. 

Pboplb  ex  rel,  Unitbd  Vbbdi  Copper  Co.  v.  Jambs  A.  Robbrts,  Comp- 
troller. 
Sup.  Ct.,  8  D.,  December  8, 1895. 
No  opinion.    Writ  of  certiorari  quashed,  decision  of  comptroller  affirmed, 
with  $<h)  costs  and  disbursements. 

Pboplb  ex  rel.  John  G.  Zuchschwbrdt,  Appit,  v.  Jambs  J.  Mabtin  et  al„        ^  ^^ 

Resp'ts.  ' 

Sup.  Ct.,  1  D-,  December  18, 1895. 
Noopiidon.    Writ  dismissed,  with  co^ts. 

Thomas  H.  Phillips  v.  Bbooeltn  Hbiohts  R.  Co. 
Sup.  Ct.,  2  D.,  December  2,  1895. 
No  opinion.    Judgment  and  order  affirm/ed,  with  costs.    All  concur. 

William  P.  Pilobr,  Resp't.  v.  Rupus  M.  Choatb,  Appit 
BuflP.  Supr.  Ct..  July,  1895. 
No  opinion.    Judgment  and  order   appealed  from  affirmed,  with  coatu 
TrruB,  0.  J.,  does  not  sit  in  this  case. 

Maboabbt  Poolbr,  Resp't,  v.  Nbw  Tork  El.  R.  Co.  et  al.,  App'hs. 

Sup.  Ct..  1  D.,  January  24,  1896.  ,  ,' 

No  opinion.    Judgment  affirmed.  : 

Pbtbr  A.  PoRTBR,  App'lt,  «.  Jambs  E.  Murphy,  Resp't  •                        u 

Sup.  Ct.,  6  D.,  December  28.  1895.  *                  ,! 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements.  ^j 

Silas  W.  Prince  et  al.,  Resp'ts,  v.  Louis  Frazer  et  al.,  Applta.  /^ 

Sup.  Ct..  8  D..  December  28,  1895. 
No  opinion.    Judgment  affismed,  with  costs. 

Herman  Prince.  Resp't.  v.  Charles  Grossman,  App'lt 

N.  Y.  C.  P..  December  16,  1895.  i 

No  opinion.    Judgment  affirmed,  with  costs.  H 

John  J.  P.  Read,  App'lt,  v.  August  Simon,  Resp't 
Sup.  Ct.,  5  D..  December  28,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Annib  Robinson,  Resp't.  v.  Alexander  Ferguson,  Applt 
Sup.  Ct..  5  D..  December  28.  1895. 
No  opinion.    Judgment  affirmed,  without  coats. 

Matter  of  Rogers'  Estate. 
Sup.  Ct.,  5  D..  December  28.  1895. 
No  opinion.    Decree  affirmed  and  proceeding  remitted  to  the  surrogate's 
court  of  Wayne  county,  with  costs  payable  out  of  the  estate  of  Lucinda  Rogers, 
deceased. 

Edward  H.  Roos,  Resp't,  v.  Laird.  App'lt. 
BufiP.  Supr.  Ct.,  July.  1895. 
No  opinion.    Judgment   and  order   appealed   from  affirmed,  with  costs. 
Titus,  C.  J.,  does  not  sit  in  this  case. 

D.  F.  HosRetal.,  Resp'ts,  v.  Thomas  J.  Reynolds,  App'lt 

Sup.  Ct.,  5  D..  December  28,  1895. 

No  opinion.    Judgment  of  Monroe  county  court  affirmed,  with  costs. 

Annie  Rutherford,  Appit,  v.  Town  of  Madrid,  Resp't 

Sup.  Ct.,  3  D..  December  8,  1895. 

No  opinion.     Judgment  affirmed,  with  costs. 

James  H.  Ryan  r.  Francis  Pistone. 
Sup.  Ct.,  2  D.,  December  27.  1895. 
No  opinion.    Motion  to  amend  order  of  reversal  granted,  and  leaye  granted  J 

to  appeal  to  the  court  of  appeals.  t. 


Digitized  by 


Google 


910  New  York  State  Reporter,  Vol.  70. 

Chables  R.  St.  John  et^dl,,  Resp'ts,  v.  Oliver  A.  CoLvnr,  Applt. 
Sup.  Ct.,  5  D.,  December  28,  1895. 
No  opinion.    Judgment  affirmed. 

William  Sauer  et  al,  Resp'ts,  v.  Angle  Lamp  Co.,  Applt 
N.  Y.  C.  P..  December  27,  1895. 

Ch^eene  cfc  Johnson,  for  app'lts;  OromweU  (?.  Macy,  for  resp'ts. 

Per  Curiam. — This  action  was  brought  to  recover  for  work,  labor  and  ser- 
vices in  making  a  mold  for  a  glass  lamp  for  the  defendant.  According  to 
plaintiffs*  testimony  they  first  wShed  a  wooden  mold  for  the  lamp,  of  which 
the  defendant  furnished  a  sketch,  which  upon  trial  proved  successful;  but  the 
defendant  desir^  some  change  made  in  the  form  of  the  lamp,  whereupon  the 
plaintiffs  endeavored  to  make  an  iron  mold,  which  would  produce  the  required 
form,  but,  after  several  attempts,  failed  to  produce  one  which  would  work 
successfully.  The  defendant  contends  that  the  plaintiffs  undertook  to  produce 
the  required  mold  which  could  be  used  in  the  business,  and,  as  they  did  not, 
they  should  receive  no  compensation  for  their  work.  The  plaintiffs,  on  the 
other  hand,  contend  that  all  that  they  did  was  under  the  direction  and  super- 
vision of  the  oflScers  of  the  defendant  company;  that  they  did  make  a  wooden 
mold  which  produced  a  lamp  according  to  the  sketch,  and  that  the  iron  mold 
did  not  work  satisfactorily  because  of  the  changes  made  under  defendant's 
direction.  The  justice  allowed  the  plaintiffs'  claim  so  far  as  the  original  work 
was  concerned,  but  refused  to  allow  for  the  alterations,  presumably  upon  the 
ground  that  they  would  produce  a  mold  embodying  the  changes  proposed  by 
defendant,  and  would  work  successfully;  and  we  think  the  evidence  justified 
him  in  robing  both  of  these  conclusions,  and  that  the  judgment  should  be 
affirmed,  with  costs  to  respondent. 

Catharine  Schoonmaker  «.  Leonard  Blabs. 
Sup.  Ct.,  2  D.,  December  2,  1895. 
Isaac  y.  MiUer,  for  app'lt;  John  Andrews,  for  resp't. 
Dykman,  J. — This  is  an  appeal  from  a  judgment  overruling  a  demurrer  to 
the  complaint.     The  action  is  for  the  foreclosure  of  a  mortgi^e,  and  the  de- 
fendant, Blass,  demurred  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  because  there  was  a  defect 
of  parties  defendant.    The  complaint  was  sufficient  as  against  the  defendant, 
Blass,  and  the  judgment  should  be  affirmed,  with  costs. 

Charles  H.  Schwarz  v.  Long  Island  Cttt. 
Sup.  Ct.,  2  D.,  December  2,  1895. 

No  opinion.    Judgment  afiirmed,  with  costs.    All  concur. 
Arthur  W.  Sherman,  Reap't,  «.  Charles  A.  Foster,  et  al,  Applts. 

Sup.  Ct.,  3  D.,  December  3,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Matilda  Simmons,  App'lt,  «.  Cmr  op  Brooklyn,  Resp't 
Sup.  Ct.,  2  D.,  January  21,  1896. 
No  opinion.    Judgment  affirmed,  with  costs,  on  author!^  of  Ourrjf  ▼. 
of  Buffalo.  185  N.  Y.  366,  and  Mertz  v.  CUy  of  Brooklyn,  128  N.  Y.  617. 
concur,  except  Brown,  P.  J.,  not  sitting. 

Thomas  Sibcpson  «.  A.  Kling. 
Sup.  Ct.,  1  D.,  December  18,  1895. 
No  opinion.    Motion  denied,  with  $10  costs. 

Annie  Singleton,  Resp't,  v.  Prudential  Ins.  Co.,  Applt 
Sup.  a.,  8  D.,  December  8,  1895. 
No  opinion.    Order  affirmed,  with  costs  and  disbursements. 

Russell  C.  Smith,  Resp't,  v.  Mary  McMillan,  Applt. 
Sup.  Ct.,  3  D.,  January  20,  1896. 
No  opinion.    Motion  denied,  with  $10  costs  and  disbursements. 

Sarah  C.  Smith  v.  John  B.  Smith. 
Sup.  Ct.,  3  D.,  December  28,  1895. 
No  opinion.  Decision  amended  so  as  to  rrad :  **  Judgment  appealed  from, 
in  so  far  as  it  denies  a  divorce  to  plaintiff,  affirmed;  and  in  so  far  as  it  grants 
it  to  the  defendant  with  costs  and  disbursements,  reversed.  The  judgment,  as 
so  modified,  affirmed,  without  costs  to  either  party  upon  the  trial  in  the  court 
below,  and  without  costs  of  this  appeal  to  either  party." 
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Nathan  C.  SifiTH,  Resp't,  t?.  Ltman  J.  Smith  et  al.,  App'lts. 
Sup.  Ct.,  3  D.,  January  20,  1896. 
No  opinion.    Motion  denied,  with  $10  costs  and  disbursements. 
Matter  of  Garrbt  B.  Sntdeb. 
Sup.  Ct.,  2  D.,  January  14,  1896. 
No  opinion.  Motion  to  dismiss  the  appeal  denied,  without  costs.  All  concuc 
Otto  G.  Span  et  al.,  v.  Erie  Boatmen's  Transp.  Co.,  Lim.,  App'lt. 
Buff.  Supr.  Ct.,  December  23,  1895. 
No  opinion.    Judgment  appealed  from  affirmed,  with  costs.    Hatch,  J.^ 
does  not  sit  in  this  case. 

S.  Fleet  Speir  v.  Prank  Little. 
Sup.  Ct.,  2  D.,  December  2,  1895. 
Mies  db  Johnson  {Wm.  W.  Niks,  of  counsel),  for  app*lt;  WaUer  C.  Low  (AU 
bert  F.  Lamb,  of  counsel),  for  resp't. 

Dtkman,  J. — This  is  an  appeal  from  a  judgment  entered  upon  the  report  of 
a  referee.  The  action  is  for  an  accounting.  Both  parties  to  suit  are  physicians, 
and  the  defendant  went  into  the  service  of  the  plaiDtiff  in  May,  18^3,  under  an 
agreement  to  aid  the  plaintiff  in  his  practice.  'The  first  agreement  was  in  writ- 
ing, and  prescribed  the  salary  of  the  defendant,  and  provided  for  his  disburse- 
ments; but  that  agreement  was  modified  at  different  times.  The  complaint 
charged  the  defendant  with  attending  to  patients  outside  of  his  practice  and 
retaining  the  money  received  therefor  in  violation  of  his  agreement.  The  an- 
swer of  the  defendant  to  that  charge  was  that  such  practice,  and  the  retention 
of  the  money  received  therefor,  was  in  pursuance  to  an  agreement  with  the 
plaintiff.  Upon  that  issue  the  parties  went  to  trial,  and  it  was  decided  against 
the  plaintiff.  The  defendant  supported  his  position  by  his  own  testimony,  and 
by  evidence  of  other  witnesses,  and  by  corrobora  ive  circumstances.  The 
plaintiff,  in  his  testimony,  confirms  much  of  the  defendant's  evidence,  and  the 
statements  rendered  by  the  latter  to  the  firm,  and  his  acquiescence  in  them,  is 
quite  corroborative  of  the  theory  of  the  defendant.  In  a  case  like  this,  involv- 
ing questions  of  fact  only,  where  the  testimony  is  plain,  it  is  seldom  necessary 
to  recapitulate  or  analyze  the  evidence.  The  referee  has  made  full  findings, 
and  we  find,  upon  a  careful  examination  of  the  case,  that  they  are  well  sus- 
tained by  the  proof.  Judgment  should  be  afiirmed,  with  costs.  Brown,  P. 
J.,  concurs.    Pratt,  J.,  not  voting. 

Elizabeth  G.  Standen  d.  New  Rochelle  Water  Co. 
Sup.  Ct.,  2  D.,  Jannary  14,  1896. 
No  opinion.    Motion  denied,  with  $10  costs.    AH  concur,  except  Hatch,  J.» 
not  voting. 

Lena  Stange,  Resp't,  v.  Prudential  Life  Ins.  Co.,  Applt. 
N.  Y.  C.  P.,  December  16,  1895. 
No  opinion.    Judgment  reversed;  new  trial  ordered;  costs  to  appellant  to 
abide  event. 

John  H.  Starin,  App'lt,  t.  Henry  B.  Payne,  Resp't. 
Sup.  Ct.,  3  D.,  January  20,  1896. 
No  opinion.     Order  affirmed,  with  $10  costs  and  disbursements. 

Prank  M.  Stearns.  App'lt,  v.  Harvey  W.  Tew,  Resp't. 
No  opinion.    Judgment  affirmed,  with  costs.    Ward,  J.,  not  sitting. 
Anson  B.  Stewart,  Resp't,  «.  New  York  El.  Ry.  Co..  App'lt. 
Sup.  Ct.,  1  D.,  December  18,  1895. 
No  opinion.    Judgment  modified  by  reducing  the  rental  damage  to  $750  and 
the  extra  allowance  to  $75,  and,  as  modified,  affirmed,  without  costs. 
Alfred  E.  Stone,  r.  Abraham  Cohen  et  al. 
Sup.  Ct.,  1  D.,  January  24,  1896. 
No  opinion.    Motion  denied. 

Sarah  G.  Thalman,  App'lt.  t?.  Samuel  Thalman,  Resp't 
Sup.  Ct.,  1  D.,  December  18.  1895. 
Andrew  Blake,  for  app'lt;  David  Leventritt,  for  resp't. 
Per  Curiam. — This  action  was  brought  to  obtain  a  decree  of  separation,  and 
was  defended  on  the  ground  that  the  plaintiff  and  defendant  are  not,  and  never 
have  been,  husband  and  wife.    The  trial  court  so  found,  and  dismissed  the 
complaint.    The  plaintiff  did  not  claim  that  a  marriage  ceremony  had  been 
solemnized  by  minister,  priest,  or  magistrate,  but  that  a  verbal  marnage  con- 
tract was  entered  into  between  the  plaintiff  and  defendant  on  the  80th  day  of 
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April,  189^;  and  the  only  question  presented  on  this  appeal  is  whether  the 
flndine  by  the  trial  court  that  there  was  no  such  contract  is  against  the  weiriit 
of  evidence.  An  attentive  examination  of  the  evidence  saiisoes  us  that,  tmder 
the  rules  which  govern  this  court  in  reviewing  questions  of  fact,  the  Ending  of 
the  special  term  must  stand.  As  no  good  purpose  can  be  accomplished  hj  a 
discussion  of  the  evidence,  we  refrain  from  doing  it.  The  judgment  flhoulabe 
affirmed,  with  costs. 

Lemon  Thompson  et  aX. ,  App'lts,  «.  Hiram  EUrris,  Resp't. 

Sup.  Ct.,  3  D.,  January  26,  1896. 

No  opinion.    Motion  denied,  with  $10  costs  and  disbursements. 

Edward  H.  Thronb  ei  cU.  v.  Leoigh  Yal.  R.  Co. 

Sup.  Ct.,  6  D.,  December  38,  1896. 

No  opinion.    Order  oi  Monroe  special  term  reversed. 

Unionville  Silk  Mantjp'g  Co.  «.  C.  W.  Pbablbt. 
Sup.  Ct.,  2  D.,  December  27,  1895. 
No  opinion.  Order  affirmed,  with  $10  costs  and  disbursements.  All  oonciir. 
Orpha  D.  Van  Houten  v.  Isaac  E.  Pye. 
Sup.  Ct.,  2  D.,  December  2.  1895. 
Oarrett  Z.  Snyder,  for  app'lt;  Frank  (hmesky,  for  resp't. 
Dyeman,  J. — This  case  was  before  us  at  a  prior  term  of  this  court  upon  an 
appeal  by  theplaintiJQt  from  a  judgment  in  favor  of  the  defendant.    88  N.  T. 
Supp.  8^.     We  reversed  that  judgment,  and  laid  down  the  law  which  was  to 
control  the  case  so  far  as  this  court  was  concerned.    As  we  adhere  to  the 
opinion  delivered  at  that  time,  it  is  unnecessary  to  re-examine  the  case  now. 
The  trial  court  followed  our  decision,  and  the  judgment  and  order  denying  the 
motion  for  a  new  trial  on  the  minutes  of  the  court  should  be  affirmed,  with 
costs. 

Village  of  McGrawville,  Resp't.  o.  Francblia  Sweet,  App'It 
Sup.  Ct..  8  D.,  January  20,  1896. 
No  opinion.    Judgment  of  county  court  affirmed,  with  costs. 

ViNCERZo  Vdzzo,  App'It,  V.  Brooklyn  Heights  R.  Co.,  Respt. 
B'klyn  C.  C,  December  23,  1895. 
Alfred  C.  Gaioan,  for  app'lt;  Morris  d  Whitehouee,  for  resp't. 
Per  Curiam. — We  have  carefully  read  the  record  in  this  case,  and  ooncliide 
that  the  complaint  was  properly  dismissed  on  the  ground  that  the  plaintiff 
himself  was  careless  and  negligent.    Motion  for  reargument  denied  withoat 
costs.  ^ 

Mary  D.  Wall,  Resp't,  «.  John  C.  Howk,  App'lt. 
Sup.  Ct.,  5  D.,  December  28,  1895. 
No  opinion.    Judgment  affirmed,  with  costs,  payable  out  of  the  estate. 
John  E.  Walsh  v.  Metropolitan  St.  Ry.  Co. 
Sup.  Ct.,  2  D.,  January  14,  1896. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements.   All  oonour, 
except  Cullen,  J.,  not  sitting. 

James  M.  Waterbury  et  al,  v.  Tucker  &  Carter  Cordage  Co.  ei  at. 

Sup.  Ct.,  2  D..  December  2,  1895. 
No  opinion.    Judgment  and  orders  appealed  from  affirmed,  with  costs.  AH 
concur. 

George  Weber,  Resp't,  v,  Nancy  R.  Houck,  App'lt. 
Sup.  Ct.,  5D.  December  28,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Abuah  Weston  el  al.,  App'lts,  v.  Henry  Lovejoy,  Respt. 
Sup.  Ct.,  3  D.  December  8,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
Edwtn  E.  Whitcomb,  Resp't,  v.  Postal  Telegraph  Cable  Co.,  A:pplL 

Sup.  Ct.,  5  D.  December  28,  1895. 
No  opinion.    Judgment  and  order  affirmed. 

Eliza  W.  Whitb  et  al. ,  v.  Edward  M.  Benjamin  et  al, 
N.  Y.  Supr.  Ct.,  December  18,  1895. 
Smith  A  Dougherty  and  A.  8.  Tenney,  for  app'lts ;  Wkitlock  <j|  Simondi^ 
{W.  C.  Beecher,  of  counsel),  for  respt's. 

Per  Curiam. — To  warrant  a  new  trial  in  this  case  the  practice  requlraB  not 
only  that  the  newly-discovered  evidence  be  material,  and  Uutt  It  has  oeen  dis- 
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covered  since  thetrial,  but  that  the  evidence  could  not,  by  the  exercise  of  r**asi  (lia- 
ble diligence,  have  been  sooner  discovered ;  and  that  it  is  so  decisive  in  character 
fis  to  m>ike  it  appear  with  reasonable  certainity  that  on  another  trial  it  t\    iild 
change  the  result.     The  defendants  did  not  present  a  case  bringing  them  wUh* 
in  the  rule  stated,  and  no  error  was  committed  by  the  court  below  in  cltuving 
their  motion.    The  order  appealed  from  must  be  affirmed,  with  costs. 
Ansley  D.  White,  Resp't,  «.  Jambs  W.  Bkylrs,  App'lt.  * 
BuflP.  Supr.  Ct.,  December  23,  1895. 
No  opinion.    Judgment  and  order  appealed  from  afflimed,  with  costs, 
Jonas  J.  White,  App'lt,  v.  John  Loodon  st  al.,  Resp'ts. 
Sup.  Ct.,  5  D.  October  Term,  1895. 
No  opinion.    Judgment  affirmed  on  opinion  of  Ward,  J.,  at  special  term. 
William  B.  Wiggins  v.  Elmer  S.  Smith. 
Sup.  Ct.,  2  D.  January  14,  1890. 
No  opinion.  Order  affirmed  without  costs.  All  concur,  except  Brown.  P.  J*, 
not  sitting. 

Fred  Williamson,  Resp't,  v,  Frakk  W.  Carlton  et  .1.,  App'lls, 
Sup.  Ct.,  3  I).  December  28,  1895. 
No  opinion.    Order  affirmnl,  with  $10  costs. 

Catharine  Wimmer,  v.  Paihick  Cllary  et  al. 
Sup.  Ot.,  2  D.  December  2.  1895. 
No  opinion.    Motion  for  reargument  denied.    Dtkhak.  J.,  not  sitting. 
Woodstock  Nat.  Bank,  App*lt,  v.  Town  op  Wavbrly,  Resp't. 
Sup.  Ct.,  3  D.  December.  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
Charles  E.  Woodward,  Resp't,  «.  Fifteenth  Ward  Loan  Ass'n,  App'lt, 
Sup.  Ct.,  5  D,  December  28,  1895. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 

Mtron  Young,  Resp't.  v.  George  E.  Nebtbll,  App'lt. 
Sup.  Ct.,  8  D.  December  28,  1895. 
No  opinion.    Order  affirmed,  with  costs. 

St.  Rep.,  Vou  LXX.        115 
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ABATEMENT  AND  REVIVAL. 
What  aotionb  bubvivb. 

An  action  for  diverting  water  of  a  spring  belonging  to  the  plaintiff  is 
an  action  for  injury  to  property  and  survives  against  defendant  s  personal 
rights.    Miller  v.  Young  {&up.  Ct.).  607. 

ACCOUNTING. 
When  action  libs. 

An  action  for  the  recovery  of  such  a  sum  of  money  as  may  be  found 
due  on  an  accounting  will  not  be  dismissed  upon  the  trial  on  the  ground 
that  an  action  at  law  might  have  been  maintained  for  the  recovery  of  the 
money  demanded.    Myers  v.  Bolton  (Sup.  Ct.;,  198. 

AFFIDAVIT. 
Authority  to  take. 

An  affidavit,  taken  in  a  foreign  state,  cannot  be  read  in  this  state  unless 
accompanied  by  a  certificate  that  the  officer  .who  took  it  was  authorized 
by  t)ie  laws  of  his  state  to  take  acknowledgments  of  deeds  to  be  recorded 
therein.    Sianton  v.  United  States  Pipe  Line  Co.  (Sup.  Ct.),  894. 

ANIMALS. 

1.  Ebbfbr— Manager  of  corporation. 

When  such  animal  is  used  in  the  business  of  a  corporation,  the  presi- 
dent and  manager^  who  controls  and  conducts  the  business,  and  may  liire 
or  discharge  the  animal  is  the  keeper,  and  is  responsible  for  any  injury  it 
may  do.    Lawlor  v.  French  (N.  Y.  C.  P.).  721. 

2.  LlABELITT  FOR. 

In  an  action  for  injury  by  a  vicious  animal,  the  keeper  of  the  animal  is 
the  responsible  party.    Id. 
8.  Notice  of  character. 

To  fix  liability  for  keeping  a  vicious  animal,  actual  notice  of  its  mis- 
chievous propendty  is  not  necessary,  but  it  suffices  if,  in  the  exercise  of 
due  care,  the  keeper  would  have  known  of  the  propensity.    Id, 

APPEAL. 

1.  Appbalable  ordbb. 

An  order,  reversing  the  clerk's  taxation  of  costs,  affects  a  substantial 
right,  and  is,  therefore,  appealable.  Bloomingdale  v.  Steubing  (N.  Y.  C. 
P.),  718. 

2.  Gbrtificatb. 

The  facts  are  not  before  the  appellant  court  in  the  absence  from  the  case 
of  a  certificate  that  the  evidence,  as  there  embodied,  is  complete.    Hedges 
/v.  Polhmus  (N.  Y.  C.  P.),  445. 
8.  Cbrtiftino  case. 

A  case  on  appeal  is  fatally  defective  unless  it  is  certified  by  the  trial 
judge  in  accordance  with  section  997  of  the  Code.    Id,  ^ 

4.  Conflicting  evidbnce. 

A  verdict,  upon  conflicting  evidence,  will  not  be  disturbed  on  appeal, 
where  the  questions  of  fact  were  fairly  submitted  to  the  jury,  under  proper 
instructions  as  to  the  law  of  the  case.  Moynihan  v.  MeKeon  (N.  Y.  C. 
C),  740. 

5.  Court  of  appeals. 

Where  the  general  term,  upon  reversing  a  judgment,  specifies  in  the  or- 
der that  the  reversal  was  upon  both  the  law  and  the  facts,  and  the  conclu- 
sion involves  a  different  view  of  both  the  facts  and  the  law  from  that 
adopted  by  the  trial  court,  the  facts  are  open  to  review,  and,  to  sustain 
the  reversal,  the  court  of  appeals  must  be  satisfied  that  one  or  more  of  the 
findings  of  the  trial  court  are  against  the  weight  of  evidence  or  that  the 
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proofs  clearly  preponderate  in  favor  of  a  contrary  result.    JERggina  t, 
Oratise  (Sup.  Ct.),  50. 

6.  Where  the  order  of  the  general  term,  reversing  a  judgment  entered  upon 
the  report  of  a  referee,  does  not  show  that  the  judgment  was  reveraed 
upon  any  question  of  fact,  the  court  of  appeals  will  presume  that  it  was 
not  reversed  or  the  new  trial  granted  upon  any  such  ground.  BHashJfdd 
V.  Shapire  State  Telephone  dk  Telegraph  Co.  (Ct.  App,),  88. 

7.  Where  the  evidence  is  not  in  the  record,  the  only  questions  whch  can- 
be  considered  arise  upon  exceptions  to  the  conclusions  of  law  of  the  referee, 
following  his  findings  of  fact.  In  such  case,  the  plaintiff  is  not  entitled  to 
any  presumption  in  support  of  the  judgment,  that  facts  other  than  those 
stated  in  the  referee's  report  were  shown,  and  the  defendant  must  accept 
any  inference  fairly  deducible  from  the  facts  found  which  tend  to  support 
the  conclusions  of  law,  and  cannot  question  such  inference,  though  not  in- 
disputable, and  though  the  facts  found  were  capable  of  diverse  inte  rpreta- 
tions.     Corner  v.  Maekey  (Ct.  App.),  840. 

8.  Decision  pro  forma. 

The  decision  by  a  general  term  of  the  supreme  court,  entered  pro  forma, 
merely  for  the  purpose  of  hastening  a  decision  by  the  court  of  appleals,  is 
not  binding  upon  the  surrogate's  court.  Matter  ofMcGinness  (Surr.  Ct.), 
241. 

9.  Direction  op  verdict. 

Where  b6th  parties  ask  for  a  direction  of  a  verdict,  they  authorize  the 
court,  in  the  place  of  the  jury,  to  determine  all  disputed  questions  of  ffu:t. 
Western  Nat.  Bk.  of  New  York  v.  Plannagan  (N.  Y.  C.  P.),  324. 

10.  Where  a  motion  for  dismissal  of  the  complaint  is  not  renewed,  nor  is  the 
direction  of  a  verdict  for  the  defendant  ask^  for,  when  both  sides  have 
concluded  their  introduction  of  evidence  and  the  cause  is  about  to  be  sulv 
mitted  to  the  jury,  the  appellate  court  is  precluded  from  all  inquiry  as  to 
whether  at  that  stage  of  the  action  there  was  sufficient  evidence  to  support 
a  verdict  for  the  plaintiff.    Hess  4b  Co.  v.  Boar  (N.  Y.  C.  P.)  464. 

11.  Discretion  of  trial  court — Striking  out  testimony. 

Whether  to  strike  out  illegal  evidence  admitted  without  objection,  is  a 
question  of  judicial  discretion,  and  a  refusal  to  strike  it  out  presents  no 
error  on  appeal.  The  party  prejudiced  by  such  evidence  should  Truest 
an  instruction  to  the  jury  to  disregard  it.  Martin  v.  Coleman  (N.  i  C. 
P.),  714. 

12.  DismssAL. 

Where  no  order  has  been  made  directing  the  filing  of  the  same,  or  de- 
claring the  case  abandoned,  the  respondent  is  not  in  a  position  to  demand 
the  unconditional  dismissal  of  the  appeal  for  want  of  prosecution,  but  he 
is,  in  case  the  appellant  is  guilty  of  laches  in  neglecting  to  proceed,  enti- 
tled to  arouse  hun  to  action  and  compel  him  to  prosecute  or  abandon  the 
appeal.  N.  T.  Land  Improvement  Co.  v.  Chapman  (N.  Y.  Supr.  Ct.)  166. 
18.  Disregarding  EVIDENCE. 

A  referee  or  judge,  who  has  erroneously  admitted  incompetent  evidence 
upon  the  trial  of  an  action,  cannot  in  ordinary  cases,  after  the  submission  of 
thecase  to  him  for  decision,  cure  the  error  by  simply  reporting  that  he  had 
disregarded  the  evidence  erroneously  admitted,  and  formed  his  judgment 
without  reference  thereto.  Blashfidd  v.  Empire  State  I'elephane  A  Tde- 
graph  Co.  (Ct.  App.),  88. 

14.  But,  where  the  referee,  by  the  consent  of  the  parties,  has  aided  by  his 
own  observation  the  conclusion  to  which  he  has  come  on  the  question  as 
tp  which  he  reported  that  he  had  disregarded  the  incompetent  evidence, 
and  there  is  other  evidence  in  the  case  upon  which  his  aetermination  on 
that  question  could  be  satisfactorily  founded,  and  an  opportunity  has  in 
fact  been  given  to  the  parties  to  re-open  the  ease  and  give  furtlier evidence 
if  they  desired,  the  judgment  will  not  be  reversed  by  reason  of  such  error. 
Id. 

15.  Error  cured. 

In  an  action  for  professional  services,  an  error  in  the  Introduction  of  evi- 
dence of  books .  of  account,  showing  ihe  services  rendered  and  amount 
charged,  is  cured  by  defendant's  admission  of  the  services  as  charged. 
Newcomhe  v.  Hyman  (N.  Y.  City  Ct.),  780. 

16.  Evidence. 

An  exception  to  the  exclusion  of  evidence  will  not  be  considered  on  ap- 
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peal,  where  the  subiect  of  the  inquiry  was  not  disclosed  at  the  trial  court. 
Matter  of  Madden  (County  Ct.),  684. 
17.  Evidence. 

The  finding  of  a  trial  judge,  on  conflicting  evidence,  will  not  not  be  dis- 
turbed on  appeal    Blake  v.  Newmiter  (N.  Y .  C.  P.),  711. 

1^.  EXCEPTIONB.  / 

The  decision,  in  an  action  tried  by  the  court,  is  not  reviewable  unless 
exceptions  are  taken.     Hedges  v.  Pdlhemue  (N.  Y.  C.  P.),  444. 

19.  A  note  in  the  extract  from  the  clerk's  minutes  of  the  trial  that  the  **  de- 
fendant's attorney  excepts "  to  the  court's  direction  of  judgment  for  the 
plaintiff,  is  not  equivalent  to  the  exception  required  by  the  statute,  and, 
in  an  action  tried  by  the  court  without  a  jury,  no  question  of  law  is 
thereby  raised,  even  though  such  an  exception  were  in  any  case  availing 
for  the  assignment  of  error.    Id. 

20.  A.  general  exception  to  a  refusal  to  charge  requests  raises  no  question, 
unleas  every  one  of  such  requests  should  have  been  granted  in  the  terms 
in  which  they  were  preferred.  Barker  v.  Canard  iMeamship  Go.  (8up. 
Ct.),  858. 

21.  Findings. 

The  finding  of  a  referee,  on  conflicting  evidence,  that  a  contractor  has 
performed  extra  work,  for  which  he  is  entitled  to  compensation,  will  not 
be  reversed,  as  against  the  evidence,  merely  because  the  contractor  did 
not  present  his  bill  for  extras  until  after  he  had  received  his  final  payment 
on  the  contract.    P&rter  v.  Swan  (Bklyn.  City  Ct.).  758. 

22.  A  judgment  will  be  affirmed  where  the  evidence  fully  sustains  the  con- 
clusions of  the  referee,  both  of  fact  and  law.  Monihan  v.  Liddle  (Sup. 
Ct.).  792. 

28.  Findings  op  pact. 

The  appellate  court  is  not  at  liberty  to  reverse  the  findings  of  fact  by  the 
trial  court  where  there  is  any  evidence  to  sustain  them.  Orane  v.  Shvler 
(Sup.  Ct.),  641. 

24.  First  instance. 

Where  the  question  of  the  validity  of  the  certificate  that  the  whole  of 
the  capital  stock  of  a  corporation  has  been  paid  in.  is  raised  on  the  trial  of 
an  action  by  a  corporate  creditor  against  the  stockholders,  but  no  objec- 
tion is  taken  to  the  want  of  proof  mat  it  has  not  been  filed  in  the  office  of 
the  secretary  of  state,  such  objection  cannot  be  effectually  taken,  for  the 
first  time  on  appeal.     Mooehrugger  ^ .  TFa/^^  (Sup.  Ct.),  117. 

25.  The  objection  that  a  defense  was  not  available  under  the  pleadings,  can- 
not be  raised  for  the  first  time  on  appeal.     Bey  v.  BreniU%  (Sup.  Ct.),  224. 

26.  In  action  against  a  partnership,  an  objection  that  the  evidence  does  not 
show  that  the  alleged  counterclaim  existed  in  favor  of  all  the  defendants, 
cannot  be  raised  for  the  first  time  on  appeal.  Boberts  Stevenson  Go.  v. 
Tueker  (N.  Y.  C.  P.),  459. 

27.  From  city  court  to  common  pleas — Weight  op  evidence. 

If  the  evidence  of  the  residence  of  the  defendant  suffices  to  uphold  an 
order  vacating  an  attachment,  though  the  proof  to  the  contrary  preponder- 
ates such  order  by  the  city  court  is  not  reviewable  by  the  common  pl^as. 
Bodd  V.  Avertll  (N.  Y.  C.  P.),  715. 

28.  General  exception. 

Where  the  plaintiff's  motion  at  the  close  of  the  case  for  a  verdict  in  his 
favor  on  the  whole  case,  and  on  the  counterclaim,  and  on  the  question  of 
«  damages,  are  united,  to  the  denial  of  which  but  one  exception  is  taken, 
the  single  exception  does  not  present  an  error  in  any  one  of  the  motions 
unless  the  plaintiff  is  entitled  to  the  granting  of  all  such  motions.  Myers 
V.  Bosenhack  (N.  Y.  C.  P.),  766. 

29.  Harmless  error. 

The  rule  that  an  error,  committed  upon  a  trial,  may  be  overlooked 
when  the  party  complaining  is  not  injured  thereby,  is  applicable  only  in 
cases  where  the  error  could  by  no  possibility  have  produced  injury.  People 
V.  Altman  (Ct.  App.),  66. 

80.  The  admission  of  incompetent  evidence  on  an  erroneous  theory  is  not 

Srejudicial,  where  it  is  competent  on  some  other  ground.     Totonsend  v. 
\U}iousen  (Sup.  Ct ),  124. 

81.  Though  the  difference  in  value  between  the  premises  injured  and 
uninjured  is  the  usual  method  of  ascerlaing  the  amount  of  damage,  yet. 
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complaint  cannot  be  made  by  the  defendant  that  cost  of  repairs  was 
adopted  as  the  measure,  where  it  does  not  appear  that  he  has  simered  by 
reason  of  the  application  of  the  rule  of  damages  adopted.  Berg  v.  jpsrsofis 
(Sup.  Ct.),  284. 

82.  Error  cannot  be  predicated  on  the  denial  of  a  motion  to  direct  a  verdict 
for  defendant,  coupled  with  the  inconsistent  request  that  the  question  be 
submitted  to  the  jury.  Western  Nat,  Bk.  of  Neto  York  v.  Flannagan  (N. 
Y.  C.  P.),  824. 

88.  The  admission  of  incompetent  evidence  is  cured  by  instructing  the  jury 
to  disregard  it.     Vanlnfen  v.  AfaU  and  Express  Pub.  Co.  (Ct.  App.),  856. 

84.  JUDOICENT. 

Where,  in  an  action  at  law  to  recover  money  only,  the  complaint  sets 
up  two  causes  of  action,  and  a  judgment  for  a  gross  sum  is  rendered  in 
favor  of  the  defendant,  the  general  term  has  no  authonty  to  affirm  the 
judgment  as  to  one,  and  reverse  it  and  grant  a  new  trial  as  to  the  other 
cause  of  action.     Cochran  v.  Eeieh,  (Sup.  Ct.),  807. 

85.  Leave  to  go  to  the  court  op  appeals. 

That  the  decision  of  the  general  term  may  result  in  the  defendant  belns 
compelled  to  pay  costs  in  the  numerous  actions  which  he  has  broui^ht,  fi 
not  ground  for  granting  leave  to  appeal  to  the  court  of  appeals.  Myers  v. 
Bosenback  (N.  Y.  C.  P.),  766. 

86.  Objection. 

An  exception  to  a  question,  not  answered,  is  not  available  to  the  i^pel- 
lant.    Anderson  v.  Bawland  (Bklyn.  City  Ct.).  748. 

87.  Order  sustaininq  DSBiURRER. 

An  order,  sustaining  a  demurrer  with  leave  to  amend,  is  not  appealable. 
Ludwig  v.  Oove  (N.  Y.  C.  C),  449. 

88.  Party  aggrieved. 

Upon  the  setting  aside  of  a  fraudulent  assignment,  the  assignor  cannot 
object  to  an  order  directing  the  payment  of  the  money,  which  is  the  pro- 
ceeds of  the  property  assigned,  by  the  receiver,  on  the  ground  that  it  pro-  ■ 
vides  for  the  commitment  of  the  receiver  for  contempt  upon  his  failure  so 
to  do.     Faxon  v.  Mason  (Sup.  Ct.),  624. 

89.  Presumption. 

Where  a  general  verdict  is  rendered,  it  is  presumed  that  all  material 
issues  of  fact  raised  by  the  pleadings  are  determined  in  favor  of  Uie  pre- 
vailing party.     Barker  v.  Canard  Steamship  Co.  (Sup.  Ct.).  858. 

40.  Record. 

A  judgment  on  the  report  of  a  referee,  appointed  to  state  accoimts,  can- 
not be  reviewed  unless  all  the  evidence,  or  the  substance  thereof^  appears 
in  the  record.     Williams  v.  Lindhlom  (Sup.  Ct.),  297. 

41.  Papers,  on  which  the  original  order  is  made  and  the  motion  for  reargu- 
ment  founded,  which  are  recited  in  the  order  appealed  from,  but  do  not 
appear  in  the  record,  will  be  presumed  on  appeal  to  sustain  the  order  of 
the  special  term.     McBride  v.  Harris  (Sup.  Ct.),  486. 

42.  Resettlement  op  case. 

After  argument  and  decision  of  an  appeal,  it  is  too  late  for  the  defeated 
party  to  apply  for  a  resettlement  of  the  case.  Kettle  v.  Furl  (N.  Y.  C.  P.),  698. 
48.  Restitution. 

The  restitution  of  money,  paid  under  a  judgment,  whion  is  afterwards 
reversed,  will  not  be  ordered,  where  the  money  was  paid  over  to  the  suc- 
cessful partv^s  attorney  in  satisfaction  of  a  debt  due  from  his  client 
Butcher  v.  Benning  (Sup.  Ct.).  665. 

44.  Reversal. 

A  judgment  in  excess  of  the  terms  of  a  written  contract  in  evidence  will 
be  reversed,  in  the  absence  of  proof  that  the  contract  has  been  modified. 
Christie  Mfy.  Co.  v.  Trafiers  Bros.  Co.  (N.  Y.  C.  P.),  724. 

45.  Review — ^Reversal  op  pacts. 

Upon  an  appeal  from  the  judgment  of  a  district  court,  the  common  pleas 
may  reverse  upon  the  facts  where  injustice  had  obviously  been  done.  So 
held,  as  to  a  judgment  for  plaintiff  in  an  action  of  conversion  in  the  de- 
tinet,  founded  on  the  failure  of  the  property  clerk  of  the  police  department, 
to  return  money  taken  from  plaintiff's  assignor,  who  was  arrested  for  ex- 
tradition on  a  charge  of  robl)ery,  where  it  appears  that  the  assignor  was 
convicted  in  the  foreign  court  for  the  robbery,  and  that  the  identi^  money 
taken  from  him  was  used  in  evidence  against  him,  and  directed  to  be  paid 


Digitized  by 


Google 


APPEAL — ASSIGNMENT  FOR  CREDITORS.  919 

over  to  the  person  robbed  whose  money  it  was  adjudged  to  ha^e  been. 
McLaughlin  v.  Harriott  <N.  Y.  C.  P.),  461.  ^ 

46.  Stare  dbcisis. 

The  court  of  appeals  will  not  review  decisions  made  by  it  on  former  ap- 
peals of  the  same  case,  though  arguments,  based  upon  reason  and  justice, 
are  presented.    Mygatt  v.  Coe  (Ct.  App.),  66. 

47.  Sufficiency  of  evidence. 

Where  the  testimony  shows  that  every  fact,  which  it  was  necessary  for 
the  plaintiff  to  prove  to  justify  a  favorable  inference  of  the  jury,  was  es- 
tabiished,  the  judgment  appealed  from  wiU  be  affirmed.  Savage  v. 
Faulhaber  (Sup.  Ct.),  265. 

48.  Verdict. 

It  is  not  sufficient  to  reverse  a  case,  upon  the  ground  that  the  iury  has 
found  a  verdict  against  the  weight  of  evidence,  that  the  court,  haa  it  been 
sitting  as  a  jury,  would  have  rendered  a  different  verdict,  though  the  ap- 
pellant had  a  greater  number  of  witnesses  than  the  respondent.  Manning 
V.  Atlantic  Ave,  R.  R.  Go.  (Sup.  Ct.),  857. 

49.  Watvbr  of  rigett. 

The  entry  and  satisfaction  of  a  judgment  for  costs  are  a  waiver  of  the 
right  to  appeal  from  any  part  of  such  judgment.  Prentis$  v.  Bowden  (N. 
Y:  Supr.  Ct.),  517. 

ASSAULT. 

An^  assault  or  act  of  violence  committed  by  the  policeman  on  such 
premises  in  taking  the  trunk,  is  at  his  peril  and  he  is  liable  in  damages 
therefor.    Isaaea  v.  Flahive  (N.  Y.  C.  C.),  450. 

ASSIGNMENT  FOR  CREDITORS. 

1.  AssieNBE. 

A  general  assignee  is  competent  to  deal  with  the  assets  of  the  estate 
under  an  assignment  fraudulent  and  void  upon  its  face,  and,  if  he  pays 
money  to  bona  fide  creditors  of  the  assignor,  he  will  be  protected,  provided 
he  does  it  in  good  faith  and  before  any  other  creditor  has  obtained  a  lien 
upon  the  money.     Wilson  v.  Marion  (Ct.  App.),  349. 

2.  Attorney  fees. 

An  allowance  to  an  assignee  for  attorney  fees,  based  on  the  uncontra; 
dieted  affidavit  of  the  attorney  rendering  the  services  as  to  their  value', 
will  not  beset  aside  as  excessive.     Faxon  v.  Mason  (Sup.  Ct.),  624. 
8.  Constructtvb  notice. 

The  fact  that  the  purchasers  m^e  at  a  general  assignee's  sale,  does  not 
charge  the  purchaser  with  constructive  notice  of  the  fraudulent  intent  of 
the  assignor.     Wilson  v.  Mar  ton  (Ct.  App.),  349. 
4  Counsel  fees. 

A  fraudulent  assignor  cannot  effectually  insist  that  his  innocent  assignee 
shall  be  deprived  of  disbursements  incurred  in  good  faith,  in  the  perform- 
ance of  his  duty  under  the  assignment.     Faxon  v.  Mason  (Sup.  Ct.)  624. 

5.  In  such  a  case,  the  assignor  may  attack  the  allowance  to  the  assignee  for 
disbursements  for  attorney  fees,  as  excessive,  though  plaintiff,  who  was 
entitled  to  have  all  the  property  assigned  applied  on  his  judgment  against 
the  assignor,  consented  to  the  allowance.    Id. 

6.  Purchaser. 

In  such  case,  a  sale  of  the  real  estate  by  the  general  assignee  must  stand 
as  to  a  creditor  unless  he  can  show  that  the  grantee  is  not  a  purnhascr  for 
a  valuable  consideration  without  notice.     Wilson  v.  Marian  (Ct.  App.)  849. 

7.  Valuable  consideration  without  notice. 

Such  grantee  is  a  puchaser  for  a  valuable  consideration  without  notice, 
within  the  meaning  of  section  5  or  2  R.  8.  137,  where  prior  to  the  sale  he 
has  not  read  or  examined  the  assignment,  and  pays  a  fair  price  for  the 
property  and  where,  at  the  time  of  the  purchase  and  the  payment  of  the 
purchasie  money  by  him.  he  has  no  actual  knowledge  of  any  fact  relating 
to  any  fraud  in  the  assignment  or  of  any  fraudulent  intent  on  the  part  of 
the  assignor  and  does  not  obtain  actual  knowledge  of  any  such  fact  or  in 
tent  until  after  he  receives  the  deed  from  the  assignee.  Id. 
a  Void. 

As  between  the  parties,  a  general  assignment,  fraudulent  as  to  creditors 
is  valid,  and  is  voidable  onlj  at  the  suit  of  a  creditor  who  seeks  to  ^ave  it 
declared  fraudulent  and  void  as  to  him.    Id. 
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ATTACHMENT. 
1.  Action  in  aid  of. 

An  action  in  aid  of  an  attachment,  issued  in  another  action,  cannot  be 
maintained  until  the  defendant  in  the  attachment  action  is  in  defaolU 
Whitney  v.  Davie  (Sup.  Ct.),  148. 
8.  Affidavit. 

An  affidavit  for  an  attachment,  which  merely  alleges  what  third  persons 
told  affiant,  is  insufficient.    Abrams  v.  Lcmne  (Sup.  Ct.)  542. 
8.        The  affiant  should  allege  an  attempt  to  procure  the  deposition  of  the  in- 
formant, and  the  refusal  of  the  latter  to  make  an  affidavit.    Id. 

4.  The  fact  that  the  latter  is  a  friend  of  the  defendant,  and  has  done  busi- 
ness in  the  town  where  the  defendant  resides,  is  not  a  sufficient  reason  for 
not  producinj^  the  affidavit.    Id. 

5.  An  affidavit  is  sufficient  to  support  an  attachment,  where  it  alleges  that 
defendant  had  caused  a  pretended  mortgage  of  his  propertv  to  be  re- 
corded with  intent  to  defraud  his  creditors,  and  the  only  proof  offered  of 
such  fraudulent  intent  was  the  affidavit  of  one  who  stated  that  certain  id- 
leged  real  owners  of  the  property  had  admitted  that  the  mortgage  was 
fraudulent.    Sahherg  v.  Mandlebaum  (Sup.  Ct.),  673. 

6.  Where  the  affidavit  of  an  attachment  for  damages  for  breach  of  contract 
shows  the  gross  value  of  such  contract  for  the  unexpired  term,  an  amend- 
ment by  inserting  the  amount  of  net  profits  before  and  after  the  breach,  is 
within  the  provisions  of  section  723  of  the  Code,  though  by  such  amend- 
ment the  plaintiff  reduced  the  amount  of  his  claim  for  damages.  SuXz" 
backer  v.  Gawthra  and  Go.  Limited  (N.  Y.  C.  P.),  766. 

7.  Cbrtipibd  copy. 

An  indorsement  upon  the  copy  of  a  warrant  served  with  the  words,  "A 
Copy,"  *'  Warrant  of  Attachment,"  accompanied  bv  a  notice  of  the  prop- 
erty attached,  complies  with  subdivision  3,  section  649  of  the  Code. 
Courtney  v.  Eight  Ward  Bank  of  Brooklyn  (Bklyn  City  Ct).  744. 

8.  Unliquidatbd  damages. 

Under  subdivision  8,  section  685  of  the  Code,  as  amended  by  chapter 
578  of  1895,  the  amount  for  which  the  attachment  will  issue,  where  the 
damages  are  unliquidated,  is  in  the  discretion  of  the  court.    Bouge  v.  Bouge 
jpr.  Y.  Supr.  Ct.),  256. 

9.  Warrant— Amendment. 

The  court  mav  correct  an  indvertent  error  in  a  warrant  of  attachment  in 
stating,  in  the  alternative,  grounds  which  actually  existed.  Stone  v.  Prati 
(Sup.  Ct.),  181. 

BAIL. 
Eblony— Insanity. 

Admission  .to  bail  in  the  case  of  a  felony,  will,  where  the  defendant 
pleads  present  insanity  in  addition  to  not  guilty,  be  refused  until  the  de- 
termination of  the  former  issue.    Bsople  v.  Watson  (Ct.  Sess.)  327. 

BAILMENT. 
1.  Breach  by  bailee— Right  op  possession. 

If  one  hire  his  services  and  goods  to  another  for  a  determinate  period 
and  during  the  period  the  other  prevents  performance  of  the  contract,  the 
former  is  entitled,  on  demand,  to  the  possession  of  his  goods.     Wilson  v. 
Press  Pub.  Co.  (N.  Y.  C.  P.),  770. 
d.  Injury  to  property. 

A  bailee  for  hire,  in  an  action  by  him  to  recover  damages  to  the  prop- 
erty caused  by  the  carelessness  the  defendant,  ma^  show  the  amount 
paid  for  the  repair  of  the  damage.  SchoenhoUz  v.  Third  Ave.  B.  B,  Co.(S, 
Y.  C.  C),  770. 

BANKS. 
1.  Insolvency— Proof, 

The  insolvency  of  the  bank  at  the  time  of  the  assignment  is  not 
shown  by  the  recital,  in  an  agreed  statement  of  facts,  ihat,  at  the 
commencement  of  the  action  to  dissolve,  the  bank  was  insolvent,  hav- 
ing suspended  ite  business  on  a  certain  day.  Biggins  v.  Worthington 
(Sup.  Ct.)  300. 
3.  Bet- Off. 

A  person,  liable  to  an  Insolvent  bank  as  an  indorsor  of  a  note  held  by 
it  may  set  off  deposit  accounts  assigned  to  him  between  the  suspension  by 
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the  bank  and  the  commencemeut  of  an  action  for,  and  resalting  in,  its 
dissolution  and  appointment  of  a  receiver.    Id. 

BILLS  AND  NOTES. 

1.  AOCOMHODATION  BKpORSBB. 

An  agreement  between  a  president  of  a  bank  and  an  accommodation  en- 
dorser that  the  latter  would  not  be  held  on  a  note,  is  a  defense  to  his  lia- 
bility thereon.    Higgins  v.  Bidgway  (Sup.  Ct.),  659. 

8.  AcCOliMODATION  PAPER— DlYERSION. 

Where  commercial  paper  is  given  to  enable  a  payee  to  get  the  money  at 
a  particular  bank,  and  he  procures  it  to  be  discounted  at  another  bank,  it 
does  not  constitute  a  diversion  of  such  paper.  Hay  v.  JaekeU  (Sup.  Ct.), 
615. 

8.  Bona  fide  holder.  « 

Where  a  person  takes  a  note  before  maturity  and  pays  full  value  there- 
for, and  there  is  no  evidence  of  actual  notice  of  bad  faith  on  his  part,  and 
no  suspicious  circumstances  as  to  his  bona  fides  in  purchasing  the  note, 
there  is  no  error  in  the  court's  holding  as  matter  of  law  that  such  person 
was  a  bona  fide  holder  of  the  note.  Id, 
4  Bona  fide  purchaser. 

Holders  of  negotiable  paper  are  only  entitled  to  the  benefit  of  the  com- 
mercial law,  which  forbids  its  validity  being  questioned  when  they  have 
purchased  such  paper  in  good  faith,  and  in  the  usual  course  of  business, 
before  maturity,  for  full  value,  and  without  notice  of  any  facts  affecting 
its  validity.     Cunningham  v.  Scott  (Sup.  Ct.),  548. 

5.  Holder  for  value. 

The  pledgee's  surrender  of  a  matured  note  with  the  collaterals  therefor 
and  the  extension  of  the  time  of  payment  of  the  debt,  in  consideration  for 
the  pledge  of  a  new  note  as  security  for  the  debt,  are  a  sufficient  considera- 
tion to  constitute  the  pledgee  a  holder  of  the  last-mentioned  note  for  value. 
N    West&rn  Nat.  Bank  of  New  York  v.  Flannagan\^.  Y.  C.  P.),  824. 

6.  Payment  of  value. 

The  payment  of  value  for  negotiable  paper  is  a  circumstance  to  be  taken 
into  account,  with  other  facts  In  determlDing  the  good  faith  of  the  pur- 
chaser, but  it  is  not  conclusive,  when  it  appears  that  the  paper  was  obtained 
under  such  circumstances  as  would  have  prevented  the  original  holder 
from  maintaining  an  action  thereon,  except  in  the  absence  of  all  evidence 
tending  to  show  notice  to,  or  bad  faith  on  the  part  of,  the  purchaser.  Cun- 
ningham V.  Scott  (Sup.  Ct.),  543. 

7.  Presumption. 

The  holder  may  make  out  his  title  by  presumption,  but  this  may  be  im- 
peached by  evidence  showing  the  paper  had  an  illegal  inception,  and  then 
he  can  no  longer  rest  upon  presumption,  but  must  show  the  circumstances 
under  which  it  came  into  his  possession,  and  that  he  has  acted  in  good 
faith.  Id. 
81  Question  for  jury. 

The  question  whether  the  plaintiff  was  a  bona  fide  purchaser  of  the  note 
was  held,  under  the  facts  of  this  case,  to  be  one  for  the  jury.     Id. 

9.  Void  contract. 

Where  a  sheriff,  upon  borrowing  money,  gives  as  security  his  note  with 
indorsers,  and  an  assignment  of  his  bills  against  the  county,  as  sheriff,  for 
services  not  vet  performed,  the  fact  that  such  assignment  is  invalid,  as 
gainst  public  policy,  does  not  affect  the  validity  of  the  note.  Bonoery 
Bank  of  New  York  v.  Gerety  (Sup.  Ct.),  829. 

BONDS 
L  Holder  in  good  faith. 

A  subsequent  holderof  bonds  in  good  faith  and  without  notice  Is  not 
precluded  from  relief,  on  the  ground  that  the  original  holder  from  the 
company  took  with  notice  of  the  actual  transaction.    Bdden  v.  Burke  (Ct. 
App.),  100. 
&  Railroad^Purchase  with  notice. 

A  person  cannot  buy  depreciated  bondsHn  the  market,  with  knowledge 
of  all  the  facts,  and  then  proceed  to  increase  the  value  by  attacking,  in  a 
court  of  equity,  business  transactions  which  took  place  years  before  he  had 
any  interest  in  them,  whereby  some  portion  of  the  security  promised  in  the 
mortgage  was  diverted,  released  or  waived  by  the  actipn^nd  with  the  con* 
St.  Kef.,  Vol.  LXX.        116  ~' 
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sent  of  every  party  who  then  had  any  interest  either  in  the  bonds  or  the 
property,   id. 

3.  A  holder  of  mortgage  bonds,  who  purchased  his  bonds  in  the  open  mar- 
ket, after  full  inquiry,  with  knowledge  of  the  situation  and  how  the  bonds 
or  their  proceeds  had  been  used  and,  in  such  purchase,  did  not  act  upon 
the  faith  of  any  statement  in  the  mortgage,  but  upon  his  own  judgment, 
and  who  has  sustained,  and  will  sustain,  no  loss  from,  but  has  made  a 
considerable  sum  of  money  by,  the  transaction,  cannot  maintain  an  action 
in  equity,  on  behalf  of  himself  and  other  bondholders,  on  the  refusal  of 
the  trustee  to  sue,  to  obtain  redress  for  a  breach  of  an  alleged  covenant  in 
the  mortgage  to  devote  the  bonds  or  their  proceeds  to  the  improvement  of 
the  mortgaged  property  and  to  enhance  the  security  of  the  mortgage  lien. 
Id. 

4.  The  question  whether,  in  the  absence  of  notice  to  the  plaintiff  of  the 
facts  when  he  purchased  the  bonds,  the  action  could  have  been  maintained, 
was  not  passed  upon  by  the  court     Id. 

BOUNDARIES. 
Waters. 

A  description  made  by  commissioners  appointed  in  a  proceeding  to 
acquire  land  for  city  purposes,  which  gives  as  one  of  its  boundaries  the 
Harlem  river,  does  not  necessarily  include  premises  lying  between  high  and 
low  water  mark.   Jarm%  v.  Lynch  (Sup.  Ct.),  794. 
BRIDGES. 

1.  LTABnJTY  OP  COUNTY  TO  TOWNS. 

Where  the  claims  against  a  county  under  section  180,  chapter  568  of 
1890,  are  rejected  by  the  county  supervisors,  and  an  agreed  submission  of 
facts  for  a  test  case  is  not  filed  until  after  the  provision  of  section  190  has 
been  unconditionally  repealed,  such  claims  are  not  perfected  within  sec- 
tion 31,  chapter  677  of  1892.  Town  of  Wirt  v.  Boa/rd  of  Superviton  (Sup. 
Ct.),  649.  , 

2.  Proceedings  before  supervisors. 

Where  the  supervisor  of  the  town  participates  in  the  proceedings  of  the 
board  of  supervisors,  postponing,  without  prejudice,  the  consideration  of 
such  town's  claims  against  the  county,  and  adopting  on  the  same  day  a  re- 
solution asking  the  legislature  to  repeal  the  statute  under  which  the  claim 
arose,  such  town  will  be  presumed  to  have  had  notice  of  the  proceedings. 
Id. 

3.  Railroad. 

A  bridge  company,  constructing  a  bridge  connecting  two  cities,  may, 
under  chapter  226  of  1893,  lay  and  operate  a  railway  thereon.     New  York 
&  Long  Is.  Bridge  Co.  v.  Smith  (Sup.  Ct.),  587. 
BROKERS. 
1.  Commissions. 

A  broker  is  not  entitled  to  commissions  though  the  adult  owners  of  the 
property,  at  the  time  of  employment,  misrepresent^  to  him  that  leave  of 
the  court  for  sale  of  the  infant  owners'  interest  had  been  already  provided 
for,  where  the  customer  refuses  to  take  title  under  such  an  order  even 
though  one  could  be  obtained.  Folson  v.  Lewis  (N.  Y.  C.  P.),  863. 
%  Contract — Compensation. 

A  broker,  who  is  merely  authorized  to  make  a  sale  of  property  at  a  price 
named,  is  not  entitled  toj-eceive  his  commissions  unless  he  secures  a  pur- 
chaser who  is  ready  and  willing  to  take  the  property  upon  the  terms  nzed 
by  the  owner.  So  held  in  a  case  where  a  broker  procured  a  purchaser  of 
real  estate  provided  that  the  rents  amounted  to  a  certain  sum,  though  the 
vendor  represented  that  the  rentals  amounted  to  such  sum.  Curtiu^, 
Mott  (Sup.  Ct.),  606. 

BUILDING  CONTRACT. 

1.  Arbitration. 

The  plaintiff,  in  an  action  on  a  contract  providing  for  arbitration  of  dif- 
ferences, need  not  allege  compliance  with  such  provision,  where  such 
question  was  not  raised  by  the  defendant  and  the  defendant  refused  to  pay, 
not  on  the  ground  that  the  arbitration  clause  was  not  complied  with,  but 
for  other  reasons.    Porter  v.  twan  (Bklyn  City  Ct),  758. 

2.  Waiver. 

A  clause  in  the  specifications  in  a  building  contract  that  mo  allowance 
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should  be  made  for  extra  work  to  the  contractor  unless  its  value  should  be 
agreed  upon  in  writing  before  the  performance,  can  be  waived  hy  the  acts 
and  subsequent  oral  agreements  of  the  parties.    Id. 

CARRIERS. 

1.  BaGOAOE — LlABILITT. 

The  carriage  of  a  passenger's  baggage  is  a  mere  incident  to  the  contract 
to  carry  the  passenger,  ana  the  liability  of  the  carrier  for  a  loss  thereof  is 
notjKOverned  by  rules  applicable  to  carriers  of  goods.  Talcott  v.  Wabash 
R,  R.  Co.  (Sup.  Ct.).  285. 

2.  Connecting  Lines. 

When  a  railroad  company,  without  making  any  special  contract,  issues 
coupon  tickets  entitling  a  passenger  to  a  continuous  ride  over  the  line  of 
the  company  issuing  the  ticket  and  connecting  lines  of  other  roads,  checks 
the  baggage  and  receives  payment  for  overweight,  the  first  carrier  is  only 
responsible  for  the  carriage  of  the  passenger  and  baggage  upon  its  own 
line,  and  acts  merely  as  agent  for  each  of  the  other  lines  in  the  sale  of  the 
coupon  and  checking  for  each  connecting  line  respectively.   Id. 

CAUSES  OP  ACTION  TO  RECOVER  CHATTELS. 
Subdivision  2.  section  8228  of  the  Code  does  not  entitle  plaintiff  to  any 
costs  where  the  value  of  the  chattels  is  not  fixed.     Lockwood  v.  Waldorf 
(Sup.  Ct.).  855. 

CEMETERIES. 
Removal  of  monument. 

Under  chapter  548  of  1888,  the  claimant  by  a  lien  has  no  right  to  remove 
the  monument  in  the  absence  of  service  of  notice  on  the  purchaser  or 
owner  of  the  lot  by  the  superintendent  or  other  person  in  charge  of  the 
cemetery.     Brooks  v.  Tayntor  (Sup.  Ct.),  822. 

1.  Eminent  domain. 

Rural  cemetery  associations,  whose  certificate  of  incorporation  or  by-laws 
do  not  e2u:lude  any  person,  can  constitutionally  secure  the  condemnation 
of  lands  for  cemetery  purposes.  Stannards  Corners  Rural  C&inetery  Asso- 
ciation V.  Brandes  (Sup.  Ct.),  674. 

2.  Petition. 

The  failure  of  a  petition  by  a  cemetery  asso relation  to  condemn  land  to 
allege  that  its  charter  or  by-laws  did  not  exclude  any  person  from  purchas- 
ing a  lot  on  e(^ual  terms  with  others,  cannot  be  cured  by  amendment,  as 
the  averment  is  Jurisdictional.     Id. 

CERTIORARI. 
Excise— License. 

In  the  absence  of  some  statutory  provision  to  that  effect,  the  New  York 
City  Court  is  without  jurisdiction  to  grant  a  vnit^certiovan  to  review  an 
adverse  determination  of  the  board  of  excise  of  the  city  of  New  York  upon 
an  application  for  a  license.     Matter  of  Sunken  (N.  Y.  C.  P.),  168. 

CIVIL  DAMAGE  ACT. 
Who  may  bring  action. 

A  widow,  who  is  sixty -three  years  old  and  owns  no  property,  may  re- 
cover, where  the  death  of  her  son  who  provided  for  her  entirely  was 
caused  by  intoxication,  from  the  owner  of  the  premises  on  which  the 
liquor  causing  the  intoxication  was  sold,  and  which  the  owner  had  leased 
to  the  occupant  for  the  purpose  of  liquor  selling.  Du  Pay  v.  Cook  (Sup. 
Ct.),  397. 

CIVIL  SERVICE  LAW. 

1.  Deputy  tax  commissioner. 

The  word  "deputy"  in  the  proviso  in  section  1,  chapter  119  of  1888,  as 
amended  by  chapter  577  of  1892,  applies  only  to  a  deputy  having  a  confi- 
dential relation  to  the  appointing  officer  and  to  whom  under  certain  cir- 
cumstances the  powers  and  dutia**  of  such  oflBcer  may  be  dele^^atcd.  but 
does  not  apply  to  a  deputv  tax  commissioner  appointed  under  section  813 
of  the  consolidation  act  of  1882,  and  said  commissioner  cannot  be  removed 
except  for  cause  after  hearing  bad.  People  ex  rel.  Conway  v.  Barker  (Sup. 
Ct  ),  528. 

2.  Mandamcs. 

Under  section  1,  chapter  16  of  1894,  the  appointment  of  a  veteran  to  an 
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office  to  which  he  is  entitled  to  preference,  may  be  compelled  by  man^ 
dctrnua,  though  another  person  has  been  appointed  and  is  in  possession  of 
the  office.    People  ex  rel.  Hoffman  v.  Buff  (Sup.  Ct ),  519. 

8.  Removal— Notice. 

Where  the  removal  of  such  deputy  is  made  or  attempted  to  be  made  on 
the  ground  of  incompetency,  he  is  entitled  to  a  reasonable  notice  of  the 
delinquency  with  which  he  is  charged,  and  of  the  time  and  place  where 
the  hearing  will  be  accorded.  People  ex  rel.  Conway  v.  Bather  (Sup.  Ct.)> 
528. 

CLAIMS  AGAINST  UNITED  STATES. 

Transfbb. 

Section  3477  of  the  United  States  Revised  Statutes  does  not  defeat  a 
transfer  of  a  claim  against  the  United  States  made  before  the  allowance  of 
the  claim,  when  mane  in  the  legitimate  and  usual  course  of  business,  in 
ffood  faith,  to  secure  an  honest  debt.  Such  transfer,  though  it  may  be 
disregarded  by  the  government,  is  good  as  between  the  parties  so  far  as  to 
enable  the  transferee,  after  the  government  has  paid  over  the  monev  to  the 
claimant,  to  enforce  as  against  him  or  those  who  take  subsequently  with 
notice,  the  interest  or  lien  given  by  the  assignment.  Tork  v.  Oonde  (Ct. 
App.),  72. 

COLONIAL  GRANTS. 

BbD  of  8TRBAM.  ■ 

The  bed  of  Harlem  creek  passed  under  the  grants  of  Governors  NicoUs 
and  Dongan,  and  did  not  become  property  of  New  York  city  under  the 
Dongan  charter  of  1686.     Qreen  v.  Hem^  (N.  Y.  C.  P.),  860. 

CONDEMNATION  PROCEEDINGS. 
1.  Constitutional  law. 

Until  the  final  confirmation  of  the  report  of  commissioners  in  condem- 
nation proceeding,  the  property  owners  acquire  no  vested  rights  in  awards 
made  to  them.  Schneider  v.  City  of  Bocheeter  (Sup  Ct.),  290. 
fit  The  charter  of  the  city  of  Rochester,  wherein  it  provides  that  the  city 
council  may  confirm  the  report  of  commissioners  appoin'ed  by  the  court 
to  appraise  the  damage  resulting  to  an  owner  from  taking  his  property  for 
public  uses,  or  may  reject  it  and  order  another  appraisement  by  the  same 
or  new  commissioners,  does  not  violate  section  7,  article  1  oi  the  state 
constitution.  Id 
8w  Where  a  judicial  officer  has  not  such  an  interest  in  a  cause  or  matter  as 
that  the  result  must  necessarily  affect  his  personal  or  pecuniary  interest,  or 
where  his  interest  is  minute  and  he  has  so  exclusive  a  jurisdiction,  bv  con- 
stitution or  statute,  that  his  refusal  to  act  in  the  cause  or  matter  will  pre- 
vent any  proceeding  in  it,  he  may  act  so  far  as  there  may  not  be  a  failure 
of  remedy.    Id. 

CONDITIONAL  SALE. 
Bbtakino  of  goods  bt  vendor. 

Where  goods  are  sold  on  condition  that  they  shall  remain  the  proper^ 
of  the  vendor  until  p>aid  for,  the  seizure  of  them  by  the  vendor  for  breM^ 
of  condition  extinguishes  the  purchaser's  liability  on  the  purchase  money 
notes  and  also  upon  any  additional  notes  given  by  him  merely  to  secure  an 
extension  of  time.  Earl  v.  Bobinaon  (Sup.  Ct.),  831. 
CONSPIRACY. 
Nonsuit. 

In  an  action  to  recover  damages  for  a  conspiracy,  it  is  error  to  refuse  a 
nonsuit  as  to  one  of  the  defendants,  where  there  is  no  evidence  connecting 
him  as  a  co-conspirator  with  the  other  defendant.  Burhridge  v.  KUgannon 
(Bklyn  C.  C),  726. 

CONSTITUTIONAL  LAW. 
1.  Appbopkiatino  public  property  to  private  use. 

An  act  granting  the  use  and  occupation  of  land  is  not  an  appropriation 
of  it  for  public  use,  within  the  meaning  of  section  9,  article  1  of  the  State 
Constitution.    New  York  A-Long  Island  Bridge  Co.  v.  SmOh  (Sup.  Ct.),  5!56. 
%  Chapter  984  of  1895. 

Chapter  984  of  1895,  incorporating  a  part  of  Westchester  county  into 
the  city  of  New  York,  is  not  constitutional.  Matter  of  McQinneu{^}m. 
Ct),  241. 
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8.  LoCAIi  AOT. 

Chapter  148  of  1898,  which  undertakes  to  validate  an  illegal  and  wholly 
unauthorized  resolution  of  the  board  of  supervisors,  locating  or  changing 
a  county  seat,  is  unconstitutional  and  void.  WiUiams  v.  Boynton  (Ct. 
App.),  11. 

4.  New  countibs. 

The  provision  in  the  state  Constitution,  giving  to  the  legislature  power 
to  diviae  counties  and  erect  new  counties,  does  not  authorize  it  to  change 
the  boundary  lines  of  counties.    Matter  of  McQinneu  (Surr.  Ct.},  241. 

5.  Right  to  lay  railboad  tracks. 

The  provision  for  the  transportation  of  vehicles  of  every  description  in 
such  a  manner  as  shall  seem  most  desirable,  does  not  authorize  laying  a 
railway  for  that  purpose.  New  York  dh  Long  Island  Bridge  Co.  v.  Smith 
(Sup.  Ct.),  686. 

CONTEMPT. 
Injunction  against  railway— Condbmnation  procbbdingb. 

The  refusal  of  a  railway  company  to  obey  an  injunction  against  its  ope- 
ration, or  the  alternate  provision  in  the  order  for  the  payment  of  a  certain 
sum  as  the  value  of  the  easements,  is  not  punishable  as  a  contempt,  where 
the  company  instituted  proceedings  to  condemn  the  easements  and  paid  the 
award  therein  made  before  the  contempt  proceedings  were  commenced. 
Taber  v.  ManJuUtan  Ry,  Co.  (N.  Y.  Supr.  Ct.),  1»4. 

CONTRACT. 

1.  Action  against  one.  not  a  party. 

Parties  to  a  contract  may  not,  without  statutory'  authority,  designate  a 
person  to  be  sued  for  its  breach  who  is  nowise  liable  upon  its  breach. 
Kno<yr  v.  Batee  (N.  Y.  C.  P.),  686. 

2.  Conditions  PRBCEDBNT. 

A  provision  in  a  building  contract  that  the  contractor  shall  show  that 
all  materials  furnished  by  him  are  free  from  mechanic  liens  before  the 
final  payments  shall  be  made,  is  a  condition  precedent  Fogg  v.  Surburbcm 
Rapid  Transit  Co.  (Sup.  Ct.),  627. 
S.  Consideration. 

Where  the  work  on  the  construction  of  a  building  has  been  suspended 
for  want  of  funds,  and  in  consequence  of  liens,  judgments,  etc.,  on  the 
building,  the  making,  by  a  third  person,  of  such  arranfi;ements  as  will 
allow  the  work  to  proceed,  is  a  sufficient  consideation  for  a  promise  to 
pay  therefor.     Sequtne  v.  Spaeth  (N.  Y.  C.  P.),  328. 

4.  The  extension  by  a  creditor  of  a  corporation  of  the  time  of  payment  of 
his  claim,  at  the  request  of  a  stockholder,  is  a  sufflcieot  consideration  for 
a  promise  by  such  stockholder  to  pay  the  debt.  Honsinger  v.  Mulford 
(Sup.  Ct.),  561. 

5.  The  extension  of  time  to  pay  a  debt,  which  becomes  extinguished  by  the 
act  of  the  owner  of  said  debt,  can  never  be  a  sufficient  consideration,  of 
itself,  to  support  a  promise  to  pay  such  debt.  Earl  v.  Robinson  (Sup.  Q\.\ 
881. 

0.  Construction. 

Where  the  owner  of  land  leases  the  right  to  cut  ice  from  a  pond  thereon 
and  then  le&ses  the  land  to  another  person  without  any  mention  of  the  pre- 
vious lease,  and  the  latter  lessee,  who  was  the  lessor's  agent  to  collect  rents, 
accounts  for  the  rents  paid  by  the  former  lessee,  such  course  of  dealing 
establishes  the  fact  that  the  pond  was  not  intended  to  be  included  in  the 
subsequent  lease.     Myers  v.  Bol'on  (Sup.  Ct.),  198. 

7.  The  striking  a  clause  out  of  a  contract  before  it*  execution  does  not 
affect  any  other  clause  containing  the  same  reqiiirement  as  that  of  the 
clause  stricken  out.     Canavan  v.  Dtoyer  (N.  Y.  C.  P.),  420. 

8.  Where,  in  an  action  to  recover  royalties  on  arc  lamps  manufactured  dur- 
ing a  period  of  about  two  years,  it  ap\)eared  that  tlie  contract,  giving  de- 
fendant the  exclusive  right  to  make  such  lamps,  provided  that  for  the  first 
five  years  the  royalties  payable  to  plaintiff's  assignor  should  not  be  less 
than  $12,500  for  the  said  five  years,  unless  the  actual  number  manufac- 
tured during  such  term,  at  the  specified  royalty  per  lamp,  should  exceed 
that  sum,  the  plaintiff  can,  in  the  absence  of  evidence  as  to  the  quantity 
of  lamps  made  by  the  defendant  during  the  two  years,  claim  only  at  the 
rate  of  $2,500  per  annum.     Volk  v.  Bergman  (N.  Y.  C.  C),  729. 
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9.  As  between  two  constructions  of-  a  writing,  other  things  being  eqiial, 
that  one  should  be  adopted  which  is  most  unfavorable  to  the  party  who 
fonnulaled  it.     Jackson  v.  Buildei-9*  Wood-Working  Co.  (Sup.  Ct.),  802. 

10.  Where  the  writing  is  only  part  of  the  contract  and  parol  evidence  ad- 
missible to  establish  the  whole  contract,  the  written  portion  not  being  con- 
tradicted but  only  explained,  the  court  must  examine  such  evidence  as 
bear  upon  the  subject-matter,  the  relation  of  the  parties,  and  their  acts 
and  declarations,  so  as  to  enable  the  court  to  put  itself  in  the  place  of  the 
contracting  parties,  and  to  determine  what  was  the  contract  between 
them.    Id. 

11.  Construction— FiKAL  judgment. 

Where  the  plaintiff  and  defendant  stipulate  that,  if  plaintiff  should  be 
defeated  at  the  first  trial  of  the  action  by  a  third  parly  for  the  value  of 
liquor  in  which  defendant  had  an  inierest,  on  the  merits,  defendant  could 
elect  to  pay  the  judgment  and  have  possession  of  the  brandy,  but,  if  he 
should  not  elect  to  do  so,  and  plaintiff  should  elect  to  appeal,  the  brandy 
should  be  sold,  and  the  proceeds  deposited  to  await  final  determination  of 
the  action,  and  that,  if  final  judgment  against  the  plaintiff  should  be  less 
than  a  certain  amount,  defendant  should  do  one  thing,  or,  if  more  tban 
such  amount,  another  thing,  "  final  judgment"  means  the  final  settling  of 
the  rights  of  the  parties  to  the  action  l^yond  all  appc^.  Dean  v.  Mar- 
shall (Sup.  Ct.),  604. 

12.  Construction— Lbasb  op  chattels. 

The  lease  of  sewing  machines  for  rental,  based  on  the  amount  of  goods 
manufactured  as  shown  by  the  monthly  reports,  but,  in  case  no  reports  are 
made,  at  $25  for  each  machine,  obligates  the  lessee  to  the  $25,  if  he  mak^ 
no  reports,  though  he  manufactures  no  goods.  Wilcox  <fi  Chibbs  Setting 
Machine  Co.  v.  Himes  (Sup.  Ct.),  868. 
18.  Joint  obligation. 

The  complaint  in  an  action  on  a  contract  made  by  a  firm,  will  be  dis- 
missed where  it  appears  that  the  defendants  are  a  firm  which  was  not  in 
existence  when  the  contract  was  made,  though  composed  in  part  of  the 
same  members  as  the  other  firm.    Rand  v.  Bogers  (N.  Y.  C.  C),  446. 

14.  Performance. 

Where  a  plaintiff  fails  to  allege  or  excuse  the  performance  of  a  condi- 
tion precedent  in  a  contract,  the  defendant  may  show  a  breach  of  such 
condition  without  having  pleaded  it.  Fogg  y.  mrburban  Rapid  Transit 
Co.  (Sup.  Ct.),  627. 

15.  Performance— Time  of  BsaBNOB. 

Wliere  the  parties  make  time  of  the  essence  of  a  contract,  they  musi 
perform  it  within  the  time  specified.  MoU  v.  Business  Men*s  Investment 
Assoc'n  (Sup.  Ct.).  538. 

16.  Performance— Waiver.  • 

Where  one  party  to  a  contract,  befbre  the  time  for  performance  by  the 
other  party  has  arrived,  consents,  upon  his  request,  to  extend  the  time  of 
performance,  he  must  be  presumed  to  know  that  the  other  party  relies 
upon  the  consent,  and,  until  he  gives  notice  of  withdrawal,  he  has  no  just 
right  to  consider  the  latter  in  default,  though  meanwhile  the  contnict  time 
has  elapsed.  This  rule  is  not  affected  by  the  character  of  the  origins! 
contract,  whether  one  within  or  outside  the  statute  of  frauds.  Ihomson  v. 
Poor  (Ct.  App.),  46. 

17.  Rescission— Fraud. 

A  contract  will  not  be  rescinded  for  false  and  fraudulent  representa- 
tions unless  it  appears  that  such  representations  were  made  with  know- 
ledge of  their  falsity.    Jones  v.  AUan  (Sup.  Ct.),  189. 

18.  Restraint  of  trade. 

A  covenant  not  to  engage  in  any  business  by  a  vendor,  made  in  connec- 
tion with  a  sale  of  his  business  and  good  will,  is  valid  and  enforceable. 
U.  8.  Cordage  Co.  v.  Wm.  WalTs  Sons  B.  Co.  (Sup.  Ct.),  602. 

19.  Restraint  of  trade— Who  may  question. 

An  agreement  to  refrain  from  engaging  in  a  particular  line  of  business 
cannot  be  held  to  be  illegal,  as  in  general  restraint  of  trade,  nor  can  it  be 
avoided  as  a  part  of  a  conupt  and  wicked  conspiracy  against  the  law  and 

Eublic  policy  of  this  state  by  one  who  has  received  and  retaioed  a  valot- 
le  consideration  for  it.      Ifat.   Wall.  Paper  Co,  v.  BMs  (Sup.  CtX 
599. 
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90.  Rbstbictino  bight  to  sue. 

A  stipulatioD  in  a  contract,  that  a  party  who  breaks  it  may  not  be  sued. 
Is  void,  because  repugnant  to 'the  obligation  assumed  by  the  contract,  and 
because  ousting  the  courts  of  iUrisdicnon.  Knocr  y.  BaAe»  (I).  Y.  C.  P.) 
686. 

91.  Services  rendbrbd—Pboof. 

Where  the  evidence  shows  that  the  defendant  received  the  plaintiff's  bill 
for  services  rendered  and  promised  to  pay  the  same  when  able,  it  is  suf- 
ficient to  establish  plaintiff's  claim  that  the  services  were  rendered,  and 
the  value  thereof  was  satisfactory  to  defendant  and,  in  case  the  defendant 
fails  to  introduce  evidence  in  her  own  behalf,  the  trial  judge  is  justifi&d  in 
directing  a  verdict  against  her.    Normod  v.  Hickok  (N.  Y.  C.  C),  448. 

93.  Substantial  performance. 

A  failure  to  perform  a  small  requirement  of  a  contract  will  not  bar  a 
recovery,  where  the  cost  of  such  requirement  is  trifling  and  is  deducted 
by  the  Jury  from  the  amount  due  plaintiff.     Ohapin  v.  Candee  db  Ckmr 
pany  (fi.Y.  C.  C),  741. 
98.  buRRENDER— Question  for  jury. 

The  question  whether  a  conversation  between  the  lessor  and  lessee  of 
chattels  amounted  to  a  surrender,  though  the  lessee  retained  possession, 
was  held  in  this  case  to  be  one  for  the  jury.  Wilcax  db  Gibbs  Sewing 
MaeJiine  Co,  v.  Himes  (Sup.  Ct.),  368, 

94.  Tort. 

A  complaint,  in  such  action,  which  alleges  an  indebtedness  arising  out 
of  a  fraudulent  appropriation  of  money  on  the  part  of  the  decedent,  does 
not  sound  in  tort,  Nat.  Shoe  and  Leather  Bank  oj  the  City  of  Nev>  York 
V.  Baker  (Sup.  Ct.),  600. 

95.  Value. 

Where  the  parties  contract  upon  the  apparent  value  of  an  article,  and 
the  vendor  acts  in  good  faith  with  reference  to  such  value,  no  presumption 
of  fraud  arises  against  him,  though  the  actual  value  is  less  than  the 
apparent  value  in  consequence  of  conditions  of  which  he  was  igno- 
rant.   Jonee  v.  AUan  (Sup.  Ct ),  189. 

96.  Waiver. 

The  defendant,  in  an  action  for  money  due  under  a  contract,  does  not 
waive  a  condition  precedent  by  pleading  payment.  Fogg  v.  Swrhurban 
Bapid  Transit  Co.  (Sup.  Ct.),  627. 

CONVERSION. 
1.  General  issue— Title. 

In  an  action  for  conversion,  as  in  the  detinet,  proof  of  title  in  a  third  parW' 
may  be  given  under  the  general  issue.    McLaughlin  v.  Harriott  (N.  Y.  C. 
P.),  461. 
9.  Payment. 

Where  money  is  given  to  defendant  by  plaintiff  for  the  purpose  of  pay- 
ing the  interest  on  a  mortgage  and  the  costs  of  a  pending  foreclosure  ac- 
'  tion  for  the  payment  of  the  mterest,  not  in  its  extinguishment,  but  so  ns  to 
keep  it  alive  and  obllj^atory  against  the  plaintiff,  is  not  a  payment  but  is  a 
conversion  of  the  money  by  the  defendant  to  its  own  purposes.  Hamei  v. 
Culver  (N.  Y.  C.  P.),  763. 

8.  Proof. 

The  evidence,  in  an  action  for  the  conversion  of  property  sold  under  an 
execution  against  a  third  person,  was  held  insufficient  to  sustain  the  direc- 
tion of  a  verdict  in  favor  of  plaintiffs.    Trick  v.  Hxighee  (Sup.  Ct.),  1. 

CORPORATION. 
1.  Allowance  for  attorney's  fees. 

Where,  upon  an  application  made  for  the  appointment  of  a  receiver  of 
a  corporation  upon  the  ground  of  its  insolvency,  the  officers  of  the  com- 
pany know  that  the  company  Is  insolvent  and  act  in  bad  faith,  no  allow- 
ance can  be  made  to  the  attorneys  who  opposed  the  abplication  for  the 
appointment  of  such  receiver,  though  they  acted  in  gooa  faith.  People  v. 
Com.  Alliance  Life  Ins.  Co.  (Sup.  Ct.),  828. 

9.  Burden  of  proof. 

Where  there  is  evidence  showing  that  the  company's  cashier  was  author* 
ized  to  bind  it  by  accommodation  endorsement  and  that  plaintiff  knew 
before  taking  the  note  that  the  cashier  had  no  such  authority,  the  burden 
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is  on  him  to  show  that  the  company  had  power,  and  that  its  cashier 

was  authorized  to  make  this  or  such  endorsement     Fox  y,  Bural  Eoau 

Co,  (Sup.  Ct.),  558. 
8,  Cbktificatb  op  payment  op  stock.    • 

A  certificate  that  the  whole  of  the  capital  stock  has  heen  sold  and  aO 

but  I paid  in.  is  a  compliance  with  section  22,  chap.  40  of  1848. 

Moosbrugger  v.  WaUh  (Sup.  Ct.),  117. 
4.  Comity  between  states. 

Courts  of  justice  in  one  state  will,  out  of  comity,  enforce  the  law  of 

another  state,  when  by  such  enforcement  they  will  not  violate  their  own 

laws  or  inflict  an  injury  on  some  one  of  their  own  citizens.    Franzen  y. 

ZimrMT  (Sup.  Ct.),  408. 

6.  Contracts. 

A  corporation,  which  succeeds  a  partnership,  without  any  change  in  the 
personnel  of  the  business,  acquires  all  the  assets,  and  retains  an  employe  of 
the  late  firm  under  a  statement  that  he  is  to  continue  under  the  old  arrange- 
ment with  the  new  corporation,  will  be  inferred  to  have  assumed  the  obli- 
gations of  the  firm  to  such  employee  as  to  an  existing  contract.  HtM  y. 
H&rter  Bros.  (8up.  Ct.).  278. 
tt.  Contracts— Directors. 

A  contract,  made  by  the  directors  of  a  corporation  with  another  cor- 
poration, of  which  they  are  also  directors;  is  voidable  by  the  corporation. 
Sort  V.  Ogdenaburgh  d  L.  Champlain  R.  R.  Co.  (Sup.  Ct.),  326. 

7.  A  lease  entered  into  between  two  corporations,  voidable  because  of 
their  having  common  directors,  cannot  be  disaffirmed  by  a  minority  of  the 
stockholders.    Id. 

8.  The  mere  fact  that  the  same  persons  were  directors  of  the  corporation 
which  made  a  lease,  and  of  that  which  took  it,  is  not,  of  itself,  sufilcient 
to  avoid  the  contract  at  the  instance  of  one  or  more  stockholders,  againsl 
the  will  of  the  corporation.     Id. 

9.  Directors— Contracts— Public  policy. 

Contracts,  where  the  directors  and  officers  of  a  corporation  have  been 
trading  upon  its  interests  for  their  own  private  advantage  are  void  as 
against  public  policy;  so  held  as  to  a  contract  for  the  sale  of  stocks  in 
several  corporations,  which  provides  that  the  purchaser  shall  have  the 
management  of  the  corporations  for  one  year  at  a  stated  salary,  have  an 
equal  representation  in  the  board  of  directors  with  the  vendor,  and  to  be 
made  vice-president  and  general  manager,  where  it  does  not  appear  that 
the  vendor  is  the  sole  stockholder.    Fmneasy  v.  Ron  (Sup.  Ct.),  810. 

10.  Diversion  op  funds. 

Where  a  corporation,  with  the  assent  of  the  stockholders,  while  solven. 
pay  premiums  on  a  policy  of  insurance  on  the  life  of  one  of  its  stockhold 
ers,  a  receiver  of  such  corporation  cannot  sue  to  have  the  policy  declared 
his  property.    Little  v.  Garabrant  (Sup.  Ct.),  487. 

It.  Estoppel. 

In  such  case,  the  agent,  by  his  own  conduct,  is  estopped  from  claiming 
that  his  acts  are  illegal,  and  he  cannot  raise  such  objection  for  the  purpose 
of  shielding  himself  from  his  contract  obligations.  Franzen  v.  Zimmtr 
(8up.  Ct.),  408. 

12.  Exhausting  remedy  against  company. 

Where  the  creditor  has  been  prevented  by  injunction,  followed  by  dis 
solution  of  the  corporation,  from  so  doin^,  he  is  relieved  from  the  statnt 
ory  requirement  of  prosecuting  the  claim  to  judgment  and  execution 
against  the  company.    'Moo^/rugger  v.  Walsh  (Sup.  Ct.),  117. 

18.  Foreign— Assignment  por  creditors. 

An  insolvent  corporation  could  at  common  law  make  a  general  assign- 
ment in  trust  to  an  assignee  for  the  benefit  of  its  creditors.  Fraiiami  v. 
Zimmer  (Sup.  Ct.),  407. 

14  A  voluntfl^  assignment  by  a  debtor  residing  in  another  state  or  oonntrr- 
yalid  by  the  laws  of  his  domicile  and  not  invalidated  by  any  law  of  tlui 
state,  operates  as  an  assignment  of  the  debtor's  property  situate  in  tUs 
state.    Id, 

16.  Fraud— Depensb. 

The  defense  that  the  stockholders  were  induced  by  fraud  to  subscribe 
for  and  take  the  stock  of  the  company,  is  not  available  as  against  its  cred- 
itors in  actions  by  them.    Moosbrugger  v.  Walsh  (Sap.  Q%.\  IIT. 
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16.  Injunctions— Dtrectob. 

A  temporary  injunctioa  will  be  granted  and  a  receiver  appointed,  in  an 
action  to  compel  a  director  to  account  for  his  official  acts,  where  the  moy- 
ing  papers  state  facts  showing  that  the  plaintiff  will  be  entitled  to  some 
portion  at  least  of  the  relief  demanded  in  the  complaint,  and  it  is  necessai  v 
to  preserve  the  existing  status  in  order  to  make  the  judgment  effectudL 
Pizh  V.  ButUr  (Sup.  Ct.),  501. 

17.  Laches. 

The  bondholders  or  stockholders  cannot,  after  the  lapse  of  six  years,  sue 
to  disaffirm  such  lease.  *Hart  v.  Ogdensburg  and  Lake  Champlain  IL  B. 
Co.  (Sup.  Ct.),  326. 

18.  Manufacturing — Leasehold. 

Leasehold  premises,  necessary  for  the  business  of  a  manufacturing  cor- 
poration, and  used  as  a  factory,  is  properly  within  the  meaning  of  chapter 
833  of  1853.     Close  v.  JP^oye  (Ct.  App.),  353. 

19.  Minority  of  stockholders. 

To  justify  the  interference  of  the  court  with  the  management  of  a  cor- 
poration, on  the  application  of  a  minority  of  the  stockholders,  it  must  be 
shown  that  the  action  of  the  governing  body  complained  of  has  been  so 
clearly  against  the  interests  of  the  minority  of  the  stockholders  as  to 
amount  to  a  wanton  and  fraudulent  destruction  of  the  rights  of  such 
minority.  Bart  v.  OgdcTuburg and  Lake  OhamplainB,  B.  Co.  (Sup.  Ct.),  226. 
90.  Mortoaob. 

Where  the  stockholders  do  not  object  and  no  rights  of  creditors  inter- 
vene, a  corporation  has  power  to  mortgage  its  property  to  secure  the  indi- 
vidual debt  of  one  of  its  officers.  Osbom  V.  Montelac  Park  (Sup.  Ct.),  406. 
21.  Note— Accommodation  iI^dorsbr. 

A  corporation  cannot  be  held  liable  as  an  accommodation  endorser  with- 
out proof  that  it  had  authority  to  make  such  endorsements.  Pox  v.  Bural 
Home  Co.  (Sup.  Ct.).  558. 

23.  No  presumption  of  the  corporation's  liability  arises  from  the  fact  that 
the  proceeds  were  deposited  to  its  account,  and  checked  out  by  it  to  the 
one  for  whom  the  plaintiff  was  informed  the  money  was  obtain^.    Id. 

28.  Presumption. 

Where  an  agent  of  a  forei^  insurance  company  makes  contracts  and 
issues  policies  of  insurance  without  any  objection  on  the  part  of  the  state 
authorities,  the  court  will  presume  that  the  company  has  complied  with 
the  requirements  of  our  laws  as  to  its  authority  to  transact  business  in  this 
state.    Framen  v.  Zimmer  (Sup.  Ct.),  408. 

24.  Receivibr— Claim. 

Where  a  claim  against  an  insolvent  corporation  is  presented  to,  and  re- 
jected by,  the  receiver,  appointed  in  proceedings  for  its  dissolution,  notice 
of  an  application  for  an  order  of  reference  need  not  be  given  to  the  attor- 
ney general.     People  v.  Amer.  Steam  Boiler  Ins.  Co.  (Sup.  Ct.),  8. 

25.  Revocation  of  agency. 

The  principal,  in  whose  behalf  an  act  is  done,  must  be  in  existence  at 
the  time  the  act  is  performed.    Framen  v.  Zimmer  (Sup.  Ct.),  408. 

26.  The  agent  of  an  insurance  company,  whose  authority  has  been  revoked 
by  the  company's  executing  an  assignment  for  the  benefit  of  creditor's, 
has  no  authority  thereafter  to  cancel  policies  and  pay  rebates  on  premiums, 
and  cannot  set  off  rebates  so  paid  against  a  claim  by  the  assignee  for 

Sremiums  collected.  Id. 
ervice  of  process. 

The  service  of  a  summons  against  a  corporation,  where  it  i»  made  on  a 
person  who  had  been  president  of  the   corporation,  but  resigned  his  office 
before  the  service,  is  ineffectual.    Buchanan  v.  Prospect  Park  Hotel  Co, 
(N.  Y.  City  Ct.),  447. 
28.  Service  of  process—Vacation. 

A  motion  to  set  aside  the  service  of  a  summons  and  complaint  on  a 
foreign  corporation,  on  the  ground  that  the  company  owned  no  property 
in  the  state,  will  be  denied,  where  the  moving  affidavit,  denying  such 
ownership,  was  made  by  one  of  the  company's  directors  residing  in  the 
foreign  state,  and  fails  to  show  when  the  affiant  became  connected  with 
the  company,  or  the  sources  of  his  information  concerning  its  property, 
while  the  opposing  affidavit  sets  forth  the  description  and  location  of  the 
property  alleged  to  be  owned  by  the  company  within  the  state,  and  the 

St.  Rep.,  You  LXX.        117 
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sources  of  his  information  in  regard  thereto.    Stanton  v.  United  State* 
Pipe  Line  Co.  (Slip.  Ct.),  394. 
29.  Stockholders — Liability. 

Though  the  corporation  is  dissolved  before  the  assignment  of  a  claim 
against  it.  the  assignee  is  a  creditor  of  the  company,  within  the  raeauing 
of  section  7.  chap.  567  of  1890.     Mootbrugger  v.  Walth  (Sup.  Ct.),  117. 

80.  Stockholder — Liability. 

An  action  to  enforce  the  personal  liability  of  a  stockholder  for  debts  of 
^  the  corporation  will  not  lie,  until  an  execution  has  been  levied  upon  the 
property  of  the  corporation,  if  any,  and  the  property  sold  under  the  exe- 
cution, though  the  amount  realized  on  such  sale  will  not  satisfy  the  judg- 
ment.-   Berwind-  White  Coal  yfining  Co.  v.  Eioart  (Sup.  Ct.),  233. 

81.  The  exemption,  from  personal  liability  created  by  section  10,  chapter 
40  of  1848.  formerly  conferred  by  chapter  333  of  1853.  extends  to  the  lessor 
of  a  building  which  is  required  by  the  corporation  for  a  manufactory, 
where  his  stock  was  issued  to  him,  prior  to  the  repeal  of  said  acts,  under 
an  agreement  made  upon  his  consenting  to  an  assignment  of  the  lease  of 
the  building  to  the  corporation,  to  accept  such  stock  in  lieu  of  cash  for 
the  rent  to  accrue  during  the  first  year  thereafter.  CUm  v.  JV>y«(Ct.  App.), 
853. 

COSTS. 

1.  Appeal— Assessments. 

The  costs  in  proceedings  by  certiorari  to  roview  assessments  under  chap- 
ter 269  of  1880  are  goveroed  by  that  act,  and  not  by  the  provisions  of  the 
Code;  under  section  7  of  said  act,  the  costs  on  appeal,  when  allowed 
against  assessors  or  other  officers,  when  proceedings  are  reversed,  must  be 
taxed  as  costs  on  appeals  from  orders  under  section  3229  of  the  Code. 
People  ex  rel.  Bleecker  and  Fulton  Ferry  R.  JR.  Co.  v.  Barker  (Sup.  Ct.), 
264. 

2.  Claim  to  real  estate. 

Where,  in  an  action  for  forcibly  and  wrongfully  entering  and  taking 
possession  of  certain  premises,  the  answer  expressly  admits  the  plaintiff's 
title  and  right  of  possession  as  lessees,  the  issue,  bein^  wholly  with  regard 
to  the  terms  and  extent  of  the  license  from  the  plaintiff  to  the  defendant, 
presents  no  claim  of  title  to  real  property  within  the  meaning  of  subdivi- 
sion 1,  section  3228  of  the  Code,  so  as  to  entitle  the  plaintiff  to  the  costs  of 
the  action,  notwithstanding  the  recovery  was  less  than  fif^  dollars  for 
damages.  BloomingdcUe  v.  Steubing  (N.  Y.  C.  P.),  718. 
8.  Designation. 

The  court  majr,  even  after  answer,  require  security  for  costs  in  a  case 
where  the  delay  in  moving  is  excusable.    SehiM/rtz  ▼.  Seott  (Sup.  Ct),  380. 

4.  Extra  allowance. 

An  extra  allowance  will  not  be  granted,  where  there  is  no  allegation  or 
proof  of  the  value  of  the  subject  matter  involved  in  the  action.  De  Long 
Y.  Pe  Long  Hook  and  Eye  Co.  (Sup.  Ct.),  161. 

5.  In  an  action  for  reformation  simply,  there  can  be  no  additional  allow- 
ance.   Heert  v.  Crugei*  (N.  Y.  C.  P.),  688. 

6.  Laches. 

The  defendant  forfeits  his  right  to  security  for  costs  by  delaying  his  ap- 
plication therefor  until  after  he  has  answered  the  complaint.  Senwart^  v. 
Seott  (Sup.  Ct.),  880. 

7.  Security  for. 

The  court  or  judge  has  the  power,  under  section  8272  of  the  dkxle,  to 
make,  without  notice,  an  order  requiring  plaintiff  to  give  security  for 
costs.  Id. 

COUNTIES. 
Resolutions  op  supervisors — ^Local  laws. 

A  resolution  of  a  board  of  supervisors  is  not  a  local  or  special  law 
within  the  meaning  of  section  15,  chap.  401  of  1892.  Allege^  County  v. 
Town  of  WellsviUe  (Sup.  Ct.),  128. 

CREDIBILITY. 
Witness. 

It  is  competent  to  show  that  a  witness  was  in  realitv-  the  attorney  for  the 
party  for  whom  he  testifies,  and,  therefore,  interestea  In  the  result  of  the 
action.     Cohen  v.  Kahn  (N.  Y.  City  Ct.),  250. 
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CRIMINAL  LAW. 

1.  Indictment— Duplicity. 

An  indictment,  which  alleges  the  forging  of  an  indorsement  with  intent 
to  defraud  a  certain  person  by  offering  il  to  him  in  payment  for  goods 
purchased,  charges  but  one  offense  and  contains  only  the  plain  and  con- 
cise statement  of  the  ea-t  constituting  the  crime,  which  the  statute  re- 
quires.    People  V.  Altman  (Ct.  App.),  66. 

2.  Indictment— Less  offense. 

Upon  the  trial  of  an  indictment  for  murder,   the  defendant  cannot  be 
convicted  of  an  assault.     People  v.  Connors  (N.  Y.  C.  P.),  169. 
CONTRIBUTION. 

1.  Lien. 

Where  a  claim  for  contribution  arises,  a  lien  may  be  declared  upon  the 
undivided  shares  of  the  co-tenants  against  whom  such  claim  exists  as  secu- 
rityfor  the  discharge  of  the  same.     Coffin,  v.  Xe^cA  (Sup.  Ct.),  275. 

2.  Where  undivided  interests  are  subject  to  the  payment  of  a  mortgage, 
and  the  owner  or  owners  of  each  share  are  chargeable  with  the  payment 
of  an  equal  proportion  of  the  same,  but  the  owners  of  three  such  shares 
have  paid  the  whole,  the  court  has  power  to  adjust  the  rights  of  the  par- 
ties so  as  to  remedy  this  injustice,  especially  where  no  rights  or  equities 
have  intervened  which  can  in  any  way  be  injuriously  dected  by  such 
action.     Id, 

DAMAGES. 

1.  Conversion. 

In  an  action  for  conversion,  the  plaintiff  can  recover  only  his  interest  in 
the  property  at  the  time  of  the  conversion.  Van  Schaiek  v.  Hansen  (Sup. 
Ct.).  666. 

2.  Excessive. 

Where  the  deceased,  who  was  a  sober,  industrious,  unmarried  man, 
about  twenty- six  years  of  age,  and  earned  about  $400  during  each  season 
of  navigatiou,  left  a  widowed  mother  and  adult  brothers  and  sisters,  a  ver- 
dict for  $8000  damages  for  his  death  was  held  not  to  be  excessive,  thought 
he  was  not  shown  to  have  ever  have  contributed  to  their  support.  Kutis 
V.  Transportation  Co.  (Sup.  Ct.),  203. 
8.  A  verdict  of  $1,500,  for  personal  injuries,  was  held,  in  this  case,  not  to 
be  excessive.     Ferguson  v.  Ehret  (N.  Y.  City  Ct.).  725. 

4.  A  verdict  for  $3,200  for  personal  injuries  was  held,  in  this  case,  not 
excessive.     Wynne  v.  AtlanHe  Ave.  R.  R  Co.  (B'klyn  City  Ct.),  737. 

5.  A  verdict  for  $15,000,  for  personal  injuries  was  held,  in  this  case,  to  be 
excessive.     Chapman  v.  Atlantic  Af>e.  R  R.  Co.  (B'klyn  City  Ct.),  758. 

6.  The  verdict  for  $4,000.  for  personal  injnries  was  held,  in  this  case,  not 
to  be  excessive.    Degnan  v.  Brooklyn  CityB.  R.  Co.  (B'klyn  City  Ct),  756. 

7.  Injury  to  BUsmBse. 

If,  by  a  wrongful  act,  operating  as  a  proximate  cause,  one's  business  be 
ruined  by  another,  the  latter  is  answerable  in  damages  for  the  destruction 
of  the  business.     Wilson  v.  Press  Pub.  Co.  (N.  Y.  C.  P.),  770. 

8.  Malicious  FRosBCUTiON. 

A  verdict  for  $1,000,  in  an  action  for  false  imprisonment  and  malicious 
prosecution,  was  held,  in  this  case,  not  to  be  excessive,  though  the  plaintiff 
was  imprisoned  but  an  hour  and  a  half.  Thorp  v.  Carvaiho  (N.  T.  C.  P.), 
760. 

9.  Personal  injuries.  . 

In  an  action  for  personal  injuries,  the  plaintiff  is  entftled  to  compensa- 
tion for  loss  of  wages  during  the  time  he  cannot  work,  for  all  pain  and 
suffering  which  are  the  result  of  the  injury,  and  for  permanent  injury. 
Chapman  v.  Atlantic  Ave.  R.  R.  Co.  (B'klvn  City  Ct.),  758. 

10.  In  an  action  by  a  husband  for  personal  mjuries  to  his  wife,  a  venlict  of 
$10,000,  is  not  excessive,  where  she  was,  at  the  time  of  the  accident,  a 
strone,  healthy  woman,  thirty-eight  years  old,  and  since  then  has  beeq, 
and  always  will  be,  a  physical  wreck.  Cannon  v.  Brooklyn  City  R.  R.  Co. 
(B'klyn  (Jity  Ct.),  756. 

11.  Public  use. 

If  so  much  of  the  property  as  is  actually  taken  for  a  public  use,  the 
measure  of  just  compensation  provided  for  by  the. constitution  is  its  value, 
without  deduction  for  benefit  to  the  remainder.  Mattlage  v.  New  York 
JBUev.  R.  R.  Co.  (N.  Y.  C.  P.),  439. 
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DEATH  BY  WftONGPUL  ACT. 
1.  Accruing  from  cause  op  action. 

In  an  action  for  death  by  wrongful  act,  the  cause  of  action  accrues  at 
the  date  of  death  and  not  at  the  date  of  injury.  Smith  v.  Met,  St.  Bn.  Co, 
(N.  Y.  C.  P.).  687.  ^ 

iL  Where  the  death  occurs  after  the  constitution  of  1895  has  removed  the 
limitation  of  the  amount  recoverable,  an  action  to  recover  damages  there- 
for is  within  the  constitutional  provision,  though  the  injury  was  sustained 
before  it  went  into  effect.    Id, 

DEEDS. 

1.  Construction. 

Where  a  decedent  transfers  the  fee  to  certain  premises,  but  reserves  the 
use  thereof  during  life,  and  the  power  to  sell  the  property,  if  necessary, 
and  provides  ttiat,  in  the  event  that  the  power  of  sale  is  not  executed,  the 
title  shall  remain  in  the  grantee,  the  latter  Uikes  a  fee  to  the  land  upon 
the  decedent's  death  without  executing  the  power.  Smith  v.  CJia9e  (Sup. 
Ct.),  411. 

%,  Of  the  grantor  of  land  which  is  described  as  bounded  by  a  street  or  high- 
way, is  at  the  time  of  the  conveyance  also  seized  in  fee  of  the  land  over 
wmch  such  street  or  highway  extends,  he  will  be  presumed  to  have 
included  the  last  mentioned  land  to  the  center,  and  courses,  distances  and 
dimensions  must  yield  to  boundaries,  unless  an  intention  that  the  former 
^all  be  controlling  appears. .  Mattlage  v.  New  York  JSlev.  R,  B,  Co,  (S.  Y. 
C.  P.),  489. 

8.  Granite. 

Granite,  in  the  absence  of  any  qualification  of  the  meaning  of  the  term, 
is  embraced  in  a  reservation  or  grant  of  **  minerals"  in  a  mining  deed;  but 
it  will  not  pass  by  a  grant  of  *'  minerals  and  ores,"  when  these  words  are 
connected  with  a  context  which  clearly  indicates  that  the  parties  had  in 
view  only  such  minerals  as* are  to  be  procured  by  underground,  and  not  by 
open,  workings.  Armstrong  v.  Lake  Champlain  Granite  Go.  (Gt  App.), 
77. 

4.  Covenants. 

A  covenant  in  a  deed  that  the  grantee  shall  keep  in  repair  the  division 
fence  between  the  land  conveyed  and  the  adjoining  land  of  the  grantor, 
runs  with  the  laud.    Dey  v.  Prentiss  (Sup.  Ct.),  224. 

5.  Privity  op  estate. 

Privity  of  estate  is  essential  to  carry  covenants  of  warranty  and  quiet 
enjoyment  to  subsequent  grantees,  in  order  to  support  a  right  of  action  by 
them  against  the  original  covenantor,  when  there  is  an  eviction  by  para- 
mount title.     Mygatt  v.  Coe(Qi,  App.),  56. 

6.  Evidence. 

In  such  action,  the  husband  may  be  asked,  as  a  witness,  whether  or  no, 
he  received  any  part  of  the  consideration  paid  for  and  named  in  the  deedt 
where  the  issue  is  as  to  his  possession  of  the  premises.    Id. 

7.  Grantor's  lack  of  title. 

In  an  action  against  a  husband  for  breach  of  covenant  of  quiet  enjoy- 
ment contained  in  a  deed  of  his  wife's  land,  executed  by  them,  the  fact 
that  she  bad  then  no  title  is  immaterial  in  determining  the  nature  and  char- 
acter of  his  covenants.    Id. 

8.  Heirs  and  assigns. 

It  is  immaterial  that  a  covenant,  which  is  in  fact  personal  and  does  not 
run  with  the  land,  is  to  the  grantee,  "  her  heirs  and  assigns."    Id. 

9.  Possession — Presumption  of  delivery. 

The  execution  of  a  deed,  and  its  possession  by  the  grantee,  raise  the  pre- 
sumption that  it  was  delivered  on  the  day  of  its  acknowledgment.  7t7» 
Eyek  v.  Whitbeck  {^w^.  Ct.),  672. 

10.  The  circumstsnces  relied  upon  to  overcome  the  presumption  of  delivery 
were  held  in  this  case,  not  to  have  been  sufficient  to  warrant  the  submission 
of  that  question  to  tlie  jury.     Id. 

11.  Possession  of  t^and. 

Legal  possession  of  land,  though  the  lowest  interest  or  title  that  a  per- 
son can  have,  is  an  estate  therein,  capable  of  being  conveyed,  and,  when 
conveyed,  creates  a  sufficient  privity  of  estate  between  grantor  and  grantee 
to  carry  the  covenants  of  warranty  and  quiet  enjoyment  through  such 
cessive  conveyances  to  a  remote  grantee.     Mygatt  v.  Coe  (Ct.  App.).  56. 
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13.  Pbbsumption  as  to  possession. 

Where  husband  and  wife  are  living  on  her  premises,  she  is  presumed  to 
have  the  legal  possession  exclusive  of  the  husband's  possession,  unless  there 
is  something  to  show  the  contrary.  Id, 
IC.  In  order  to  give  him  legal  possession  of  her  premises,  the  wife,  by  some 
act  or  agreement  on  her  part,  exprees  or  implied,  must  surrender  to  him 
some  interest  in  the  property  or  dominion  over  it  which  necessarily  takes 
from  her  at  least  some  right  or  incident  ordinarily  pertaining  to  the  abso- 
lute ownership  of  real  estate.    Id. 

14.  The  legal  possession  of  land,  which  is  sufficient  to  carry  the  covenants 
upon  the  conveyance,  must  be  a  right  or  interest  in  the  nature  of  property, 
valid  at  all  events  against  all  extraneous  intrusion  and  capable  of  the  same 

^    kind  of  transfer  and  devolution  as  other  property.    Jd. 

15.  Proof  as  to  husband's  possession. 

Where  a  husband  and  wife  live  on  her  land,  and  he  docs  such  acts  merely 
as  grow  out  of  the  marital  relation  and  which  must  exist  in  every  ciise 
where  he  lives  with  her  in  her  home  or  her  land,  such  facts  are  insufficient 
to  show  that  he  has  any  legal  possession  of  her  premises  which  can  support 
his  covenants  of  warranty  and  quiet  enjoyment  in  a  deed  of  the  premises 
made  by  his  wife  and  himself  as  grantors.    Id. 

DEMAND. 
Stale. 

A  demand  cannot  be  regarded  as  stale  when  it  is  enforced  within  the 
period  which  the  law  explicitly  permits.  Higgins  v.  Orouse  (Ct.  App.),  51. 

DEPOSITION. 
Examination  of  pahty. 

Where  the  plaintiff  fails  to  obey  an  order  to  submit  to  an  examination 
before  answer,  the  defendant's  lime  to  answer  will   be  extended    until 

glaintiff  appears  or  secures  a  vacation  of  the.  order,  though  such  plaintiff 
\  a  nonresident,  and,  by  permission  of  the  court,  was  served  with  the 
order  outside  of  the  state.  Farmen'  Nat.  Bank  v.  Underwood  (Sup.  Ct.), 
491. 

DIVORCE. 
Adultery— Proof. 

In  an  action  for  divorce,  the  finding  of  the  referee  that  the  charge  of 
adulterv  is  true  cannot  be  sustained,  where  a  defense  is  made,  the  acts 
charged  denied  and  the  denial  supported  by  the  testimony  of  witnesses  as 
credible  as  those  of  the  adverse  party,  even  though,  if  no  defense  has  been 
made,  the  evidence  establishes  circumstances  which  might  be  sufficient  to 
support  the  charge  of  adultery.     Smith  v.  ibmith  (Sup.  Ct.),  217. 

EASEMENTS. 

1.  Abandonment— Elevated  railway. 

The  right  of  a  land  owner  in  an  easement  in  an  adjacent  citv  street  may 
be  destroyed  by  his  abandonment  of  it,  and  the  question  whether  there  has 
been  an  abandonment,  is  one  of  intention  depending  upon  the  facts  of 
the  particular  case.     Fbote  v.  Met.  Elev.  R.  R.  Co.  (Ct.  App.),  27. 

2.  To  work  an  extinguishment  at  law,  the  acts  of  the  party,  entitled  to 
claim  the  servitude  or  the  easement,  must  be  accompanied  by  the  inten- 
tion to  extinguish,  and  be  followed  by  action  upon  it  on  the  part  of  the 
party  claiming  adversely.  It  must  be  a  joint  intent  of  all  the  parties  in- 
terested to  get  rid  of  the  easement.    Id. 

8.  Such  intention  is  not  to  be  inferred  from  the  fact  of  the  owner's  bring- 
ing an  action  at  law  against  the  elevated  railway  to  recover  temporary  ac- 
crued damages  for  the  unlawful  invasion  of  his  rights,  followed  by  an 
agreement  with  a  proposed  grantee  of  his  abutting  property,  whereby  all 
claims,  arisen  or  to  accrue  by  reason  of  such  elevated  road,  are  reserved. 
Nor  will  a  declaration  of  such  intention  by  the  original  owner  upon  settle- 
ment of  such  action,  made  subsequent  to  his  transfer  of  such  abutting 
premises  and  their  conveyance  to  a  third  person  by  his  grantee,  retroactto 
the  time  of  the  commencement  of  his  action  and  so  complete  the  act  of  ex- 
tinguishment as  of  that  date.    Id. 

4.  Subsequent  grantee. 

The  pendency  of  such  action  and  the  existence  of  such  an  agreement 
will  not  affect  a  subsequent  grant  of  the  abutting  property  to  a  third  party 
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by  the  original  owner's  grantee  before  any  lawful  acquisition  of  the  ease- 
ments by  the  railroad  company.  Such  easements  are  appurtenant  to  the 
abutting  property,  incapable  of  being  separated  therefrom  and  pass  upon 
a  sale  thereof  to  the  purchaser  with  the  right  to  any  invasion  thereof.  The 
purchaser,  in  such  case,  is  invested  solely  with  the  right  of  asking  for  an 
m junction  to  restrain  the  operation  of  the  road  and  to  rec  iver  compensa- 
tion for  the  easements,  if  the  company  thereafter  makes  a  settlement 
with,  and  payment  to,  the  original  owner  for  the  easements,  it  does  so  at 
its  peril.    Id, 

EJECTAIENT. 

1.  Defenses. 

In  action  of  ejectment,  the  defendant  may  show  that  the  deed,  under 
which  plaintiff  claims,  was  void  because  made  while  defendant  wa^^inpos- 
session  of  the  land  under  an  advei-se  claim.  Jluqhes  v.  Bughes  (N.  Y.  C. 
P.),  473. 

2.  Title. 

A  power  of  sale  in  an  executor  for  the  purpose  of  distribution  does 
not  vest  him  with  title  to  the  real  estate,  nor  enable  him  to  bring  eject- 
ment for  its  recovery.    Smith  v.  Chase  (Sup.  Ct.).  411. 

8.  In  such  a  case,  the  statute  expressly  provides  that  the  title  to  the  real 
estate  shall  descend  to  the  heirs  at  law,  subject  to  the  execution  of  the 
power  of  sale.    Id. 

4  In  an  action  of  ejectment,  it  is  only  \esaX  rights  of  the  parties,  as  dis- 
tinguished from  their  equitable  rights,  that  are  to  be  considered,  and 
nthe  plaitiff  must  recover,  if  at  all,  upon  the  strength  of  his  own  title.  Id. 

ELECTIONS. 

1.  Ballots— Party  emblem. 

Where  the  convention  of  a  party  has  been  regularly  called,  has  made  its 
nominations  abd  has  sent  its  certificate  to  the  secretary  of  state  containing  tlte 
emblem  of  that  party,  that  device  controls  and  must  head  the  nominations 
of  that  party.     Fernbacher  v.  Roosevelt  (Sup.'Ct.),  575. 

2.  An  independent  party  may  nomiuate  the  same  individuals,  but  it  must 
nominate  them  as  an  independenl  party,  place  them  under  its  device,  and 
list  them  under  its  ticket.    Id. 

8.  Where  the  secretary  of  state  has  certified  the  nominations  in  the  order  in 
which  they  have  been  received  by  him,  and  in  which  they  are  entitled,  by 
the  provisions  of  the  law  to  be  put  npon  the  ballot,  the  police  commission- 
ers cannot  ignore  that  certificate.    Id. 

4.  The  state  party  can  have  but  one  emblem,  and  that  so  far  as  the  candi- 
dates of  the  state  party  are  concerned,  that  emblem  is  controlling  upon  all 
the  local  factions  witbin  the  party.     Id. 

5.  The  ticket  of  each  party  for  state  officers  must  be  in  a  single  colunm 
and  headed  by  such  party'^  chosen  emblem.     Id. 

6.  Ballots— Two  names  for  same  office. 

Where  there  is  a  printed  name  upon  a  ballot,  and  a  name  written  under 
it  without  erasing  the  printed  name,  it  will  be  presumed  that  there  was  a 
failure  to  erase  the  printed  name  by  inadvertence,  and,  in  the  absence  of  a 
statute  requiring  the  vote  to  be  rejected,  it  will  be  counted  as  a  vote  for 
the  written  name.  People  ex  rel.  TJiom  v.  Plangburn  (N.  Y.  Supr.  Ct), 
428. 

7.  Estoppel. 

Where  a  person  apparently  acquiesces  in  the  direction  of  the  chairman 
that  neither  candidate  has  the  majority  of  votes  required  by  the  by-laws, 
by  again  presenting  himself  as  a  candidate,  and,  though  defeated  on  the 
spcond,  he  claims  title  under  the  first  ballot,  his  acts  cannot  estop  the 
state  from  having  the  validity  of  the  election  dependent  upon  the  firrt 
ballot  determined.    Id. 

8.  Nominations. 

Any  political  party  or  other  nominating  body,  which  at  the  last  general 
election  polled  10,(51)0  votes,  may  make  nominations  in  a  district,  though 
it  did  not  poll  therein  one  per  cent,  of  the  votes.  Matter  of  Cdntine  (Sup. 
Ct.),  205. 

9.  Objection  to  ballots. 

Section  65  of  the  election  law,  which  provides  that  a  written  objectfon 
to  any  certificate  of  nomination  may  be  filed  in  three  days  after  the  filing 
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of  such  certificate,  is  not  exclusive.    Feriibaclisr  v.  RoosevJt  (Sup.  Ct.), 
575. 
10.       Section  56  of  said  act  ^ves  the  proper  courts  summary  jurisdiction,  on 
the  complaint  of  any  citizen,  to  review  the  acts  of  the  officer  responsible 
for  the  printing  of  the  ballots.    Id. 

ELECTION  OP  REMl^DIES. 

TrBSPASSOR  NUI8.\NCB.  • 

In  an  action  against  an  elevated  railroad  company  for  injury  to  abut- 
ting premises,  plaintiff  will  not  be  required  to  elect  whether  he  will  try 
the  cause  of  action  for  a  continuing  trespass  or  for  a  nuisance.  Follett  v. 
Brooklyn  Elevated  B.  B.  Co.  (Sup.  Ct.),  856. 

ELEVATED  RAILWAY. 

1.  Damages. 

A  recovery  by  a  proceeding  against  an  elevated  railroad  for  injury  to 
abutting  premises  is  not  affected  by  a  conveyance  pendente  lite  to  himself 
individually  by  the  cestui  que  trust.  FoUett  v.  Brooklyn  Eleo.  B.  B.  Go. 
(Sup.  Ct.).  856. 

2.  Eyidengb. 

In  an  action  against  an  elevated  railway  company  for  damages  and  an 
alternate  injunction,  it  is  not  error  for  the  referee  to  refuse  defendants'  re- 
quest to  find  that  **  the  alleged  inconvenience  or  injury  resulting  from  the 
maintenance  or  operation  of  defendants'  railroad  is  due  in  part  to  the 
noise  occasioned  by  the  trains  on  said  railroad,  * '  where  the  recovery  is 
based  merely  upon  the  decline  in  rents  and  of  fee  value,  due  to  the  numer- 
ous and  unspecified  causes  which  were  the  effect  of  the  road  as  main- 
tained and  operated."  Kopetzky  v.  Met.  EUv.  B.  B.  Co.  (N.  T.  C.  P.),  457. 

EQUITY. 

1.  Denial. 

If  upon  the  true  construction  of  nn  instrument  \\s  meaning  and  effect  be 
as  they  are  proposed  to  be  made  by  amendment,  no  occasion  exists  for  its 
reformation.     Heert  v.  Cruyer  (N.  Y.  C.  P.),  688. 

2.  Fraudulent  conveyance— Repeuence. 

An  action  by  a  creditor  to  set  aside  a  fraudulent  claim,  made  by  a 
deceased  insolvent  debtor  before  the  creditor's  claim  is  reduced  to  a  judg- 
ment, may  be  referred,  where  a  long  account  must  be  examined,  and  no 
intricate  questions  of  law  an^  involved.  Nat.  Shoe  d  Leather  Bank  ofOie 
aty  of  New  York  v.  Baker  (Sup.  Ct.).  600. 

8.  Inchoate  right  op  dower -Cancellation  op  poroed  deed. 

Where  land,  in  which  a  wife  has  an  inchoate  right  of  dower,  is  con- 
veyed by  a  duly  recorded  deed  releasing  dower,  executed  by  the  husband 
and  one  personating  the  wife,  the  latter  is  entitled  to  maintain  an  action  in 
equity  to" cancel  of  record,  so  far  as  she  is  concerned,  such  deed.  Clifford 
v.  Kampee  (Ct.  App.),  86. 

4.  Her  inchoate  right  of  dower,  even  in  the  lifetime  of  her  husband,  is 
such  an  interest  in  his  real  estate  as  entitles  her  to  maintain  such  action. 
Id. 

5b  She  need  not  wait  till  after  her  husband's  death,  and  then  obtain  relief 
in  an  action  for  the  admeasurement  of  her  dower.    Id. 

6.  Jurisdiction. 

Wiien  a  court  of  equity  acquires  jurisdiction  of  the  subject-matter,  it  is 
not  affected  by  any  changes  which  may  arise  in  the  trial  so  long  as  a  cause 
of  action  survives  upon  Uie  facts  alleged.  Barker  v.  Laney  (Sup.  Ct.),  391. 

7.  Jurisdiction—Compelling  conteyance. 

When  a  person  who,  without  obligation  to  do  so,  deeds  land  for  a  nom- 
inal consideration,  and  through  the  carelessness  or  folly  of  the  grantee, 
the  deed  is  not  recorded  but  is  lost,  and  the  grantee  deeds  to  another  for 
value  the  latter,  for  the  purpose  of  supplying  a  missing  link  in  his 
record,  title,  cannot  compel  the  heirs  of  the  first  grantor  to  deed  to  him, 
where  they  make  no  claim  to  the  premises.  Dull  v.  Bohr  (Sup.  Ct.),  184. 
6.  Parties. 

In  an  action  to  conceal  such  apparent  lien,  the  owner  of  the  land  and 
the  holder  of  the  lien  are  the  only  necessary  parties.  Harris  v.  Graham 
(Sup.  Ct.),  538. 

9.  Repormation— Mistakes. 

A  mistake  in  the  execution  of  an  instrument  as  to  its  legal  effect,  induced 
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by  the  act  of  a  party,  whether  fraudulent  or  innocent,  entitles  the  other  to 
its  reformation  conforming  it  to  its  intended  meaning  and  operation.  Moart 
V.  Cruger  (N.  Y.  C.  P.),  688. 
10.  Removing  cloud  from  title. 

The  purchaser  of  lands  subject  to  an  apparent  lien  of  judgment,  which 
has  been  paid,  may  have  it  canceled  as  a  cloud  on  title,  though  his  deed 
contains  no  coyenant  requiring  him  to  pay  it.  Harris  v.  Graham  (c?up. 
Ct.),  628.  ^ 

EVIDENCE. 

1.  Bills  and  notes. 

In  such  action,  it  is  competent  to  prove  by  the  accommodation  endorser 
that  he  received  no  benefit  from  the  note.  Higgins  v.  Bidgway  (Sup.  Ct.)» 
659. 

2.  Calendar. 

The  jury  may  use  a  calendar,  which  is  conceded  to  be  true  and  correct, 
without  proof  of  that  fact  being  first  given.  Cohen  v.  Kdhn  (N.  Y.  City 
Ct.),  251. 

8.  Common  law. 

Where  a  party  relies  upon  the  fact  that  some  general  rule  of  the  com- 
mon law  is  m  force  in  another  state,  he  need  not  five  any  proof  of  that 
fact,  for  the  reason  that  the  court  will  presume  the  law  of  a  sister  state 
to  be  the  same  as  its  own  law,  and  to  be  in  its  main  outlines  the  commoa 
law.    Framen  v.  Zimmer  (Sup.  Ct.),  407. 

4.  Compromise— Waiver.     ' 

The  objection  that  a*  paper,  introduced  in  evidence  by  the  plaintiff  as 
the  basis  of  his  recovery,  is  competent  because  made  with  a  view  to  the 
settlement  of  the  controversy,  comes  too  late  on  appeal,  when  no  such 
question  was  raised  at  the  trial;  if  it  had  been  made  at  the  proper  time, 
the  plaintiff  might  have  sustained  that  part  of  his  case  by  other  proof.  QiL' 
Ues  V.  Manhattan  Beach  Improvement  Uo.  (Ct.  App.),  8. 

6.  Conclusion. 

Where  the  article  published  states  that  "the  London  head  of  a  large 
New  York  firm  of  cloth  jobbera "  was  the  leader  of  an  undertaking  lo 
raise  money  in  England  to  bribe  voters  in  the  United  States,  a  question, 
addressed  to  the  plaintiff  upon  his  direct  examination,  "  Is  tiiere  any  other 
person  whatever,  than  yourself,  who  is  the  London  head  of  a  New  York 
firm  of  cloth  jobbers  ?"  does  not  call  for  a  conclusion.  Van  Infin  v.  Mail 
and  Egress  Pub.  Go.  (N.  Y.  C.  P,),  355. 

0.        Where  the  issue  is  as  to  whether  an  order,  naming  a  corporation  aa  the 
jmyee,  was  in  fact  made  to  the  witness,  it  is  error  to  permit  the  witness  to 
.    testify  that  he  transacted  the  business  in  his  own  individual  capacity.    An- 
derson V.  RoopU  (N.  Y.  City  Ct.),  499. 

7*  In  an  action  for  commissions  on  work  procured  for  defendant  the  ques- 
tion whether  any  orders  were  sent  by  reason  of  any  influence  by  plaintiff, 
calls  for  a  conclusion.  EveriU  v.  N,  T.  Engraving  and  Printing  Co.  (N. 
Y.  C.  P.),  694. 

8.  Contract— Architect's  certificate. 

Where  a  contract  for  work  stipulates  that  the  amount  due  the  con- 
tractor shall  be  evidenced  by  the  certificate  of  a  civil  engineer,  the  mere 
fact  that  it  was  made  after  the  commencement  of  an  action  to  recover  the 
amount  claimed  by  the  contractor,  will  not  affect  its  character  as  evidence 
on  the  trial  under  the  terms  of  the  contract,  if  the  contract  does  not  make 
such  a  certificate  an  indispensable  condition  of  maintaining  an  action.  Gil- 
lies V.  Manhattan  Beach  Improvement  Co.  (Ct.  App.),  9. 

0.  Contract— Performance. 

Evidence  in  an  action  to  recover  for  the  construction  of  a  well,  that  the 
well  was  useless  by  reason  of  an  inadequate  water  supply,  is  properly  ex- 
cluded, where  the  contract  does  not  require  that  it  should  supply  a  given 
number  of  gallons  per  minute.  Chopin  v.  Candee  db  Co,  (N.  Y.  fcity  Ct.), 
741. 

10.  Contract — Services. 

In  an  action  upon  an  alleged  agreement  that  the  defendant  would  collect 
the  fee  for  legal  services  rendered  by  him  and  the  plaintiff,  and  divide  the 
amount  with  the  latter,  the  testimony  of  the  client  is  admissible  to  show 
tiiat  the  plaintiff  was  not  employed ,  but  agreed  to  render  the  services 
without  compensation.    Brown  v.  Remington  (Sup.  Ct.),  885. 
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11.  Custom. 

Evidence,  which  only  goes  to  the  extent  of  showing  that  certain  persons 
understood  that  the  term  *'  minerals/'  when  used  in  a  mining  deed,  does 
not  include  granite  but  ores  containing  metals,  is  insufficient  to  establish 
a  settled  and  recognized  usas^  which  shall  override  the  legal  meaniue  of 
the  word,  in  the  absence  oi  proof  that  any  transaction  had  taken  place 
based  upon  such  alleged  usage,  or  that  such  usage  was  known  to  either  of 
the  parties  to  the  deed.  Armstrong  v.  Lake  Ghamplain  Oo.  (Ot.  App.),  77. 

12.  Declarations. 

In  an  action  by  a  pledgee  of  a  note  against  the  maker,  a  conversation 
between  the  maker  and  payee  thereof,  not  limited  to  one  had  before  the 
note  was  transferred  to  the  plaintiff,  is  incompetent.     Western  Nai.  Bk.  of 
New  York  v.  Fl/innagan  (N.  Y.  C.  P.),  824. 
18.  Deed— CoNSTBUCTioN. 

In  an  action  brought  to  determine  the  rights  of  parties  under  a  deed  as 
written,  evidence  as  to  the  motives  of  the  original  grantees  and  of  their 
statements  as  to  what  they  intended  to  purchase  or  haa  purchased,  where 
such  disclosures  were  made  to  third  parties  not  connected  with  the  sale, 
is  incompetent.  Armstrong  v.  Lake  Ghamplain  Granite  Go,  (Ct.  App.),  77. 

14.  DoCUlCEirrABT— PASS  BOOK. 

The  entries  in  a  bank  pass  book  were  held,  in  this  case,  not  to  be  admis- 
sible in  evidence  in  corroboration  of  the  .depositor's  testimouv  as  to  what 
he  did  with  the  money  deposited.  Silverman  v.  Simons  (N.  Y.  C.  P.),  474. 
16.  Documents  introduced  by  adverse  party. 

Exhibits,  which  are  admitted  to  be  genuine  "to  show  signatures  only," 
may  be  used  by  plaintiff  as  standards  of  comparison  for  the  same  purpose. 
Shaw  V.  Bryant  (Sup.  Ct.),  612. 

16.  Elevated  railroads. 

In  an  action  to  enjoin  the  operation  of  an  elevated  railroad  on  the  streets 
on  which  plaintiff's  premises  abut,  the  statement  of  persons  applying  to 
rent  apartments,  more  particularly  in  premises  other  than  those  in  suit,  are 
not  admissible  as  part  of  the  res  gestae,  but  are  hearsay.  Murtha  v.  Met. 
Elev.  B.  B.  Go..(!f.  Y.  C.  P.),  448. 

17.  Expert. 

In  an  action  to  compel  the  assignment  of  letters  patent  pursuant  to  a 
prior  a^^reement  between  the  parties  that  any  invention  made  by  defend- 
ant while  in  plaiotiff 's  employ  should  become  the  property  of  the  plaintiff, 
expert  testimony  is  admissible  to  show  that  the  letters  patent  in  contro- 
versy were  the  subject  of  a  certain  drawing  made  by  defendant,  and 
offered  in  evidence  by  the  plaintiff.  McGasltn  Machine  Go.  v.  McGaslin 
(Sup.  Ct.),  495. 

18.  Expert. 

A  physician,  called  as  an  expert  to  answer  a  hypothetical  question  in- 
volving matters  in  evidence,  mav,  in  answering  it,  mtroduce  elements  or 
incidents  from  his  own  knowledge  and  experience,  though  not  previously 
in  evidence.     Taft  y.,  Brooklyn  Heights  B,  B.  Go,  (Bklyn  C.  C),  750. 

19.  Expert  testimony. 

The  court  is  not  bound  to  charge  the  uncontroverted  opinion  of  an  ex- 
pert as  an  absolute  and  imperative  fact  in  the  case,  but  it  is  for  the  jury  to 
find  the  fact  on  the  evidence.     Lawlor  v.  French  (N.  Y.  C.  P.),  731. 

20.  Foreign  judgment. 

A  judgment  of  a  foreis^  8tat«,  in  an  equitable  action,  is  admissible  in 
evidence,  though  the  testimony  referred  in  the  report  of  the  master  does 
not  accompany  the  record,  where  it  is  certified  as  a  complete  transcript  of 
the  record,  and  it  is  not  shown  that  in  such  state  evidence  taken  by  the 
master  forms  part  of  the  judgment  record.  Williams  v.  Lindblom  (Sup. 
Ct.),  297. 

21.  Forgery. 

Upon  the  trial  of  an  indictment  for  uttering  a  forged  check,  evidence 
of  other  similar  checks  found  upon  the  person  of  the  defendant  with  the 
forged  check  counted  upon,  without  any  proof  as  to  their  handwriting  or 
as  to  whether  they  were  genuine  or  forged,  is  immaterial  upon  Uie  ques- 
tion of  intent.     P^le  v.  Altman  (Ct.  App.),  66. 

22.  Handwriting— Comparison. 

A  writing,  introduced  without  objection,  where  admitted  to  be  genuine, 
may  be  used  for  the  purpose  of  comparison.  Shaw  v.  Bryant  (Sup.  Ct.),  612. 
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23.  Hearsay. 

Where,  in  an  action  for  libel,  plaintiff  testifies  on  cross-examination  that 
he  had  previously  sued  another  person  in  another  country  for  publishing 
the  same  defamatory  matter,  and  that  it  was  orally  agreed  in  court,  pend- 
ing the  trial,  to  compromise  the  action  on  the  tendering  by  defendant 
therein  of  a  written  apology,  to  be  approved,  and  the  payment  of  damages 
to  be  named,  by  the  court,  testimony  given  by  plaintiff  on  his  redirect 
examination  as  to  the  terms  of  the  apology  and  the  statements  of  the  lord 
chief  justice  are  not  objectionable  as  hearsay  evidence.  Vim  Infen  v. 
Mail  and  Express  Pub.  Co,  (Ct.  App),  855. 

24.  Judicial  notice. 

The  jury  can  take  notice  of  the  particular  day  of  the  week  on  which 
any  date  mentioned  in  the  testimony  falls,  without  proof  of  the  day. 
Cohen  v.  Kahn  (N.  Y.  C.  C),  250.    - 

25.  Judicial  notice. 

Courts  will  not  take  judicial  notice  of  title  to  lands  below  low  water 
mark  in  the  city  of  New  York.  Ifew  York  d  Lang  Is.  Bridge  Co.  v.  Smith 
(Sup.  Ct),  587. 

26.  Letter. 

A  letter,  written  by  a  book-keeper  and  confidential  clerk  of  a  corpora- 
tion in  response  to  a  creditor's  application  for  a  settlement,  is  admi^ble 
against  the  corporation.    Halt  v.  Herter  Bros.  (Sup.  Ct.),  278. 

27.  Where  a  party  is  held  out  by  the  corporation  as  occupyinff  a  position  to 
answer  for  the  corporation,  the  corporation  will  be  bound  by  any  action 
of  his,  coming  within  tKe  ordinary  executive  duties  pertainine  to  the  trans- 
action of  the  business  of  the  corporation,  and  no  resolution  of  the  board  of 
directors  will  be  necessary  to  clothe  with  vitality  every  word  that  he  utters 
or  letter  that  he  writes.    Id. 

28.  Libel— Reference  to  plaintiff. 

The  testimony  of  a  witness  for  plaintiff,  in  action  for  libel  to  the  effect 
that  the  plaintiff  held  a  leading  position  in  the  trade  for  many  years,  is 
material,  as  tending  to  identify  the  plaintiff's  firm  with  the  '*  large  New 
York  firm  of  cloth  jobbers,"  alluded  to  in  the  foregoing  publication.  Van 
Infen  v.  Mail  and  Express  Pub.  Co.  (N.  Y.  C.  P.),  356. 

29.  Negligence. 

In  an  action  for  the  negligence  of  a  contractor  in  the  work  he  was 
employed  to  do,  testimony  as  to  his  habits,  for  the  purpose  of  showing 
that  he  was  a  person  not  to  be  trusted  with  work  of  such  description,  and 
for  the  purpose  also  of  calling  upon  the  employer  to  show  that  he  had 
used  such  care  and  diligence  in  ascertaining  the  character  and  capacity  of 
his  proposed  contractor  as  would  absolve  him  from  the  charge  of  negli- 
gence in  that  regard,  is  competent.    Berg  v.  Parsons  (Sup.  Ct.),  284. 

80.  Negligence— Question  for  jury. 

Where  three  physicians  testify  that  the  intestate  died  from  peritonitis  re- 
sulting from  the  injuries  while  three  others  testify  that  the  peritonitis  y/na 
attributable  to  natural  causes,  the  cause  of  the  peritonitis  is  for  the  jury. 
Taft  v.  Brooklyn  Heights  R.  R.  Co.  (Bklyn  C.  C.).  750. 

81.  Evidence— Notes. 

In  an  action  on  a  note  against  an  accommodation  raaker«  where  the  ma- 
teriality of  the  restrictions  on  the  use  of  the  note  imposed  by  the  maker 
cannot  be  controverted  by  the  plaintiff,  evidence  offered  by  the  maker  as 
to  their  materiality  is  inadmissible.  Western  Nat.  Bk.  of  N,  T.  v.  Flan- 
nagan  (N.  Y.  C.  P.),  324. 

82.  Opinion. 

In  an  action  for  personal  injuries,  it  is  competent  to  prove  that  certain 
conditions  of  physical  impairment  are  the  consequences  which  may  be  at- 
tributable to  the  injury,  and  the  fact  that  such  conditions  have  been  the 
result,  relieves  the  medical  opinion  from  any  imputation  that  it  was  merely 
speculative.    Bowen  v.  K  T.  C.  d  H.  R.  R.  R.  Co.  (Sup.  Ct.),  144. 

88.  On  an  issue  as  to  the  liability  of  the  employer  for  the  contractor's  negli- 
gence, the  mere  belief  of  a  person  that  the  contractor  was  capable  of 
carrying  out  the  contract  and  would  use  due  care  in  its  execution*  Is 
inadmissible.     Berg  v.  Parsons  (Sup.  Ct.)  284. 

84.  Where  the  testimony  of  a  witness  discloses  that  he  is  not  sufficiently 
acquainted  with  the  condition  of  a  vessel,  where  she  is  liable  to  have  been 
injured  by  worms,  to  express  bis  opinion  or  judgment,  all  that  it  is  corn- 
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petent  for  him  to  do  is  to  state  what  he  has  seen  ia  the  course  of  the  obser- 
TatioQS  made  by  him.     Voisin  v.  Cam.  Mut.  Ins.  Co,  (Sup.  Ct.).  315. 

85.  The  reception  of  an  opinion  of  a  witness  a3  to  seaworthiness  of  a  vessel 
was  held,  in  this  case,  to  be  error  on  the  grounds  that  the  witness  had  not 
sufficient  knowledge  of  the  condition  of  the  vessel  to  justify  the  reception 
of  his  opinion.    Id. 

86.  In  an  action  on  a  note  against  the  accommodation  maker  hy  the  pledgee, 
who  takes  it  in  the  regular  course  of  business,  for  value  and  m  good  faith, 
the  testimonv  of  defendant  that  the  note  was  given  to  the  payee  for  the 
purpose  of  having  it  discounted,  is  properly  excluded,  as  a  conclusion. 
Western  Nat.  Bank  of  Neio  York  v.  Flannagan  (N.  y.  C.  P.).  824. 

87.  In  such  case,  defendant  cannot  be  asked  whether  the  payee  bad  authority 
to  use  the  note  for  any  other  purpose  than  to  have  it  discounted,  nor  can  the 
payee  be  asked  for  what  purpose  the  note  was  delivered  to  him,  as  both 
questions  call  for  a  conclusion.    Id. 

88.  Opinion — Weight. 

The  trial  judge  cannot  determine  whether  a  witness  has  or  has  not  main- 
taincKi  his  ground  on  the  cross  examination,  and,  if  he  concludes  that  he 
has  not,  strike  out  the  witness'  testimony.  Taft  v.  Brooklyn  Heights  B, 
R.  Co.  (Bklyn  C.  C.)  750. 

89.  Parol. 

Where  a  written  contract  purports  to  contain  the  obligation  of  one 
party  only,  parol  evidence  is  admissible  to  show  the  undertaking  of  the 
other  party.     Sequine  v.  J^xzeth  (N.  Y.  C.  P.),  823. 

40.  All  prior  agreements  between  the  parties  to  a  lease,  concerning  improve- 
ments to  be  made  upon  the  demised  premises,  are  emerged  in  the  lease  and 
not  admissible  in  an  action  for  rent.    Lynch  v.  Lauer  (N.  Y.  C.  Ct.),  449. 

41.  Where  the  purpose  for  which  a  written  contract  is  made  may  rest  in  a 
collateral  arrangement,  it  may  be  shown  by  parol  evidence  that  the  design 
is  different  from  that  which  its  terms  alone  may  indicate.  Hilliard  V. 
Smith  (N.  Y.  C.  C),  453. 

42.  Where  the  words  used,  in  their  application  to  an  intstrument  of  which 
they  are  a  part,  are  not  entirely  intelligible,  oral  evidence  of  the  circum- 
stances attending  its  execution  and  collateral  agreement  in  regard  thereto, 
may,  as  between  the  parties,  be  admissible  to  aid  in  the  interpretation  in 
the  application  of  the  language  so  used.    Id. 

43.  Personal  in  juries. 

In  an  action  for  personal  injuries,  the  plaintiff  may  recover  for  lost  time 
where  the  evidence  establishes  the  fact.  Wynne  v.  Atlantic  Aw,  R.  B. 
Co.  (N.  Y.  C.  C).  737. 

44.  Presumption. 

An  exhibit,  which  the  record  does  not  show  to  have  been  introduced  for 
a  specific  purpose,  will  be  presumed,  in  absence  of  the  exhibit,  to  have 
been  in  evidence  for  all  the  purpose  of  the  case.  Sh>aw  v.  Bryant  (Sup. 
Ct.),  612. 

45.  Presumption— Note. 

In  an  action  on  a  note  by  the  pledgee  thereof  for  value  against  an  accom- 
modation maker,  the  presumption  is  that  the  pledgee  acquired  the  note  in 
the  regular  course  of  business,  for  value  and  in  good  faith;  but  the  testi- 
mony of  the  payee  that,  at  the  time  of  the  delivery  of  the  note  in  suit  to  the 
pledgee  as  collateral  security  for  the  payment  of  his  own  note,  he  apprised 
the  officers  of  the  pledgee  of  the  facts  that  it  was  accommodation  paper 
and  its  uses  restricted  by  the  maker  to  a  discount,  taken  with  the  testimony 
of  the  defendant's  witness  to  the  contrary,  is  sufficient  to  raise  an  issue  of 
fact  with  regard  to  these  matters,  and  the  decision  of  the  trial  court  thereon 
cannot  be  disturbed  on  appeal.  Western  Nat.  Bk.  of  N  Y.  v.  Flannagan 
(N.  Y.  G.  P.),  824. 
4(J.  Testamentary. 

Upon  the  issue  as  to  the  age  of  the  complainant  in  a  prosecution  for 
abduction,  a  record  by  a  former  teacher  in  her  own  handwriting,  of  the 
attendance  of  complainant  and  other  pupils,  where  she  testifies  that  she 
inquired  of  the  pupils  their  ages  when  she  o])ened  school  and  set  it  down 
in  the  record,  and  without  looking  at  the  record  she  was  unable  to  remem- 
ber what  the  complainant  told  her  as  to  her  age.  independently  of  the 
memorandum,  is  inadmissible.     People  v.  Brow  (Sup.  Ct.),  668. 
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47.  Title. 

Recitals  of  ownership  in  proceedings  by  commissioners  to  appropriate 
land  for  city  purposes,  or  to  assess  damages  on  property  for  the  expense 
of  opening  streets,  do  not  constitute  a  judicial  determination,  binding  upon 
all  parties  and  their  privies,  that  the  persons  named  have  title  to  the  prop- 
erty assessed.    Jarvit  v  Lynch  (Sup.  Ct.),  794. 

48.  Value. 

Evidence  of  the  price  paid  for  property  is  adodssible,  as  bearing  on  the 
question  of  its  value.  Ackers  v.  Mayor,  etc.,  of  City  of  N$w  York  (Sup. 
Ct.),  696. 

49.  Written  contract. 

In  an  action  to  enforce.a  written  contract,  it  is  error  to  permit  plaintiff 
and  others  to  testify  to  a  conversation  which  took  place  between  them- 
selves at  the  time  the  contract  was  made  though  the  treasurer  of  defend- 
ant was  sitting  at  a  desk,  in  a  position  where,  If  he  desired,  he  might  pos- 
sibly have  heard  the  conversations,  in  the  absence  of  any  proof  that  the 
defendant  took  part  in,  heard,  or  assented  to  them.  Jadcaon  v.  Bw^dert 
Wood-  Working  Go,  (Sup.  Ct.),  802. 

EXCEPTIONS  HEARD  AJ  GENERAL  TERM. 
Weight  of  eyidencb. 

It  seems  that  upon  exceptions  ordered  to  be  heard  at  general  term,  with 
no  motion  for  a  new  trial  at  circuit  or  special  term,  Uie  court  may  not 
consider  whether  the  verdict  is  without  evidence,  or  against  the  wei^t  of 
evidence.    Lavolor  v.  French  (N.  Y.  C.  P.),  731. 

EXCHANGE. 
1.  Abrogating  LAWS. 

The  laws  of  a  state  cannot,  by  private  contract  or  by  the  by-laws  of  any 
exchange,  be  abrogated  or  disregarded.    MaMer  of  Turman  (Sup.  Ct), 
629. 
8.  Contract. 

Neither  the  coffee  exchange  nor  its  members  can  engage  in  trading  in 
adulterated  coffee,  and  such  coffee,  though  it  may  be  equal  to  the  grade  of 
that  called  for  by  a  contract,  cannot  be  made  the  subject  of  a  lawful  de- 
livery. Id, 
iw  Where  the  vendor  sets  in  motion  the  machinery  of  an  exchange,  and  the 
question  whether  one  of  the  members  has  made  a  tender  of  goods  which 
tt  is  unlawful  to  trade  in  is  submitted  to  them,  there  must;  in  such  ex- 
change, be  some  hearing  on  the  meriis  at  some  point  before  a  person  is  de- 
prive of  rights  within  a  private  corporation  to  which  prima /oeM  he  is  en- 
titled. Id. 
4  Graders. 

Such  exchange  cannot  relegate  the  determination  of  such  a  question  to 
a  lay  tribunal  called  "graders,"  and,  because  of  their  report  that  the  goods 
are  not  unlawful,  refuse  to  give  one  of  its  members  the  benefit  of  a  review 
or  a  hearing  on  the  merits  before  depriving  him  of  his  memberslilp.   Id. 
S.  Sustaining  member. 

An  exchange  cannot  suspend  a  member  for  violation  of  by-laws  which 
are  Illegal,   la. 

EXCISE. 
L  Commissioners. 

Excise  commissioners  cannot  refuse  to  ^nt  licenses  on  the  ground  that 
they  were  elected  for  the  purpose  of  refusing  all  applications  for  licenses. 
People  ex  rel,  Muckle  v.  Bd.  of  Exdee  of  Town  of  Bounswiek  (B'klyn  City 
Ct.),  476. 
SL  Local  option. 

A  proposition  for  local  prohibition  may  be  submitted  at  a  town  meeting 
by  any  elector  to  a  town  vote,  and  there  is  no  necessity  for  submitting  such 
question  to  the  voters  of  a  town  by  the  selection  of  ''no-license  commis- 
moners."    Id. 

executors. 
1.  Answer. 

An  answer  In  such  case,  which  alleges  that  the  estate  is  insolvent  and 
not  sufficient  to  pay  its  indebtedness,  and  that  the  claim  of  the  petitioner 
has  been  settled,  compromised,  and  fully  satisfied  during  the  life  of  the  de- 
ceased, aud  is  not  al^gal  cluim  against  his  estate,  is  sufficient  to  show  that 
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EXECUTORS— FiXSB  IMPRISONMENT.  941 

It  is  doubtful  whether  the  claim  Js  valid  and  legal  and  denying  its  yaliditj 
or  legality.    Matter  of  Gorbeit  (Sup.  Ct.),  661. 

2.  Approval  op  securitt. 

Section  1717  of  the  Code  requires  the  security,  taken  by  the  executor 
upon  the  sale  of  personal  property  of  the  estate,  to  be  approved  by  the 
surrogate.     Matter  of  Woodbury  (Surr.  Ct.),  182. 

8.  Assignment— County  linbs. 

The  phrase,  in  section  2479  of  the  Code,  *'when  the  petition  is  presented," 
refers  to  the  time  when  the  petition  came  before  the  surrogate  on  the  re- 
turn of  the  citation,  and  not  to  the  time  when  it  was  filed.  MaUe?'  if  Me-' 
Oinness  (Surr.  Ct.),  241. 

4.  Claim   against  decedent— Unverified    answer— Waiver. 

An  objection  to  the  want  of  a  verification  of  the  executor's  answer,  in  a 
proceeding  to  compel  the  payment  of  a  claim,  must  be  made  before  the 
hearing.     Matter  of  Corbett  (Sup.  Ct.),,  6(J1. 

5.  Expense  op  collection. 

The  expenses,  incurred  in  attempting  to  collect  a  note,  taken  by  the  ex- 
ecutor upon  the  sale  of  personal  propertv  of  the  estate  on  credit,  without 
the  approved  security  required  by  section  2717  of  the  CJode,  will  not  be 
allowed  to  him  on  his  accounting.    Matter  of  Woodbury  (Surr.  Ct.),  182. 
6w  Failure  to  appraise — Remedy. 

The  failure  to  appraise  a  judgment  in  favor  of  the  estate  against  one 
who  is  entitled  to  a  distributive  share  of  the  estate  greater  in  amount  than 
the  judgment,  though  erroneous,  cannot  be  corrected  by  a  proceeding  to 
set  the  appraisal  aside,  but  only  by  appeal.  Matter  of  Smith  (Surr.  Ct.), 
436. 

7.  Good  faith. 

An  executor,  who  sells  personalty  of  the  estate  and  takes  a  note  for  the 
price  without  "  approved  security,"  is  not  relieved  from  liability,  in  case 
the  note  proves  worthless,  on  the  ground  that  he  acted  in  good  faith, 
though,  before  taking  the  note,  he  satisfies  himself  that  it  was  such  as 
business  men  ordinarily  accept  in  commercial  dealings.  Matter  of  Wood- 
bury (Surr.  Ct.),  182. 

8.  Interest. 

Though  an  executor,  who  takes  such  a  note,  is  liable  for  its  amount  in 
case  it  proves  to  be  Worthless,  he  will  not  be  charged  with  the  interest  . 
thereon,  where  the  estate  is  indebted  to  him  for  commissions  and  money 
advanced  in  an  amount  exceeding  such  interest,  and  there  are  no  assets 
which  can  be  applied  thereto.    Id, 

9.  Legacy— Payment. 

The  payment  of  a  legacy  will  not  be  deferred  merely  because  the  per- 
son, who  brought  an  action  to  establish  another  will,  which,  if  established, 
will  render  the  will,  under  which  the  legacy  is  claimed,  inoperative, 
intends  to  appeal  from  the  adverse  judgment  therein.  Matter  of  Edson 
(Sup.  Ct.),  283. 

10.  Limitation — Right  to  retain. 

The  right  of  an  administrator  to  retain  from  the  share  of  a  distributee 
the  amount  of  a  debt  due  from  him  to  decedent  is  not  affected  ^by  the  fact 
that  such  debt  is  barred  by  the  statute  of  limitation.  Matter  of  Smith 
(Surr.  Ct.),  436.  ♦ 

11.  Sale— Security. 

An  executor  has  no  right  to  sell  personal  property  of  an  estate  on  credi- 
except  for  payment  of  debts  and  legacies.      MatUr  of  Woodbury  (Surr. 
QiX  182. 
13.       The  approved  security,  required  in  such  case,  must  be  national  and 
state  bonds  and  mortgages  on  real  estate.    Id. 

FALSE  IMPRISONMENT. 

Officer  acting  without  warrant. 

Where  there  is  at  the  time  no  breach  of  the  peace,  but  simply  the  ques- 
tion of  the  possession  of  a  trunk,  the  plaintiff  has  a  right,  as  against  a 
policeman  who  is  there  without  legal  process,  to  protect  and  defend  her 
property  or  the  possession  of  any  property  to  which  she  claims  a  right. 
and  the  fact  whether  plaintiff  is  a  boarding  house  keeper  and  has  a  license 
to  keep  the  same,  or  has  a  right  to  retain  the  trunk  in  disnute,  is  entirely 
immaterial.     Isaacs  v.  Flnhim  (N.  Y.  City  Ct.),  460. 


Digitized  by 


Google 


942  FORMER  ADJUDICATION — INFANTS*  REAL  ESTATE. 

FORMER  ADJUDICATION. 

1.  DiSHIBSAL  ON  MERITS. 

Where,  in  an  action  to  recover  damages  for  injuries  resulting  from  de- 
fendant's negligence,  the  complaint  is  dismissed,  upon  the  trial,  on  ihe 
ground  that  the  plaintiff  has  executed  a  release  to  one  who  was  a  tort 
feasor,  thereby  discharging  the  defendant  from  any  liability,  the  iadgment 
is  upon  the  merits.  \ov)ell  v.  Tioenty-Third  Street  Bailway  Co,  (N.  Y. 
'  C.  P.),  700. 

2.  A  judgment  of  dismissal  on  the  merits  of  the  case  bars  a  new  action.  Id. 
8.  Subject-matter. 

In  such  case,  the  executor  is  not  estopped  from  suing  the  widow  for  an 
accounting,  and  to  offset  the  judgment  recovered  apunst  her  on  such  ac- 
counting against  the  surrogate's  decree  for  her  distributive  share.  Barker 
V.  Laney  (Sup.  Ct.),  391. 

FRAUD. 
False  statements. 

A  false  statement  of  a  material  fact,  with  the  intent  and  effect  of  deceiv- 
ing, is  actual  fraud.    F(yr9t6r  v.  WiUKustn  (N.  Y.  C.  P.),  701. 

FRAUDULENT  CONVEYANCES. 
Gifts. 

The  advancements  made  by  the  father  to  the  son  were  held,  in  this  case, 
to  be  absolute  gifts,  and  a  transfer  of  property  by  the  son  to  the  father  in 
payment  was  held  to  be  fraudulent  as  to  creditors.  Bdison  Bkeetric  Il- 
luminating Co.  V.  Bicker  (Sup.  Ct.),  610. 

GUARANTY. 
Continuing. 

The  provision  in  a  contract  that  "  this  guaranty  shall  not  extend  to  the 
purchase  of  ^oods  in  excess  of  a  specified  amount  named,"  limits  the 
guai-antor's  liability  only  and  creates  a  continuing  suretyship  to  the  sped- 
led  amount.     WeiU  v  Eecht  (N.  Y.  Supr.  Ct.),  2S4. 
GUARDIAN. 
Testamentary — Surviving  mother. 

Under  chapter  175  of  1893,  a  father  has  no  power  by  his  wiU  to  appoint 
the  surviving  mother  guardian  of  his  infant  children.  Matter  qf  Alexander 
(Surr.  Ct),  &1. 

HUSBAND  AND  WIFE. 
Babninos  of  wife. 

Where  husband  and  wife  live  together,  and  the  wife  keeps  boarders  in 
the  house  where  they  are  living,  the  husband  is  entitled  to  the  money  p^id 
for  board,  unless  a  special  agreement  is  shown  between  them,  allowing 
the  wife  to  have  that  claim  for  her  sole  property.  F\arreU  v.  SameoH 
(N.  Y.  City  Ct.),  783. 

INFAIhTS. 
Recovery. 

Where  two  or  more  infants  are  members  of  the  same  family,  the  person 
who  supports  them  is  not  bound  to  show  precisely,  as  a  condition  of  re- 
covery against  the  estate,  how  much  should  be  charged  against  each  infant 
for  the  ordinary  expenses  of  food,  clothing,  etc.  J^uno  v.  Bryant  (Sap* 
Ct.),  612. 

INFANTS'  RBAL  ESTATE. 
Mortgage. 

A  court  of  equity,  in  this  state,  has  no  inherent  power  to  direct  the  sale 
or  mortgage  of  the  real  property  of  infants.    Its  power  in  this  respect  is 
purely  statutory.    Losey  v.  Stanley  (Ct.  A  pp.),  883. 
2.  Foreclosure. 

An  order  for  the  mortgaging  of  infants'  estates  in  remainder  in  property 
can  be  attacked  coUaterally  in  an  action  to  foreclose  the  mortgage  for  when 
of  jurisdiction,  where  the  order  was  made  in  a  proceeding  by  the  trustee 
of  a  life  estate,  who  had  no  power  to  mortgage  such  remainders,  though 
a  guardian  ad  litem  was  appointed  for  the  infants  and  consented  to  the 
order.  Id. 
&  Mortgage  by  trustee. 

The  vested  interests  in  remainder  of  infants,  which  are  not  included  in 
a  trust  estate  for  life,  cannot  be  included  in  a  mortgi^  by  the  trustee 
under  direction  of  the  court  by  virtue  of  the  proviso  added  by  chap.  357 
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of  1886  as  an  amendmeDt  to  section  65  of  the  Statute  of  Uses  and  Trusts. 
Id. 

INJUNCTION. 

1.  Abutting  owners— Easements. 

A  contemplated  city  improvement  for  lowering  railroad  grade  crossings 
will  not  be  enjoined  pending  an  action  by  an  abutting  owner  for  damages, 
unless  he  can  establish  that  the  market  value  of  his  premises  will  be 
decreased  by  the  improvement,  or  that  it  will  prevent  his  property  from 
increasing  in  value. .  Pratt  v.  N,  Y.  C,  A  H.  K  R.  M,  Go.  (Sup.  Ct.),  218. 

2.  Consent  of  relatives. 

So  long  as  the  real  and  honest  purpose  is  to  do  honor  to  the  memory  of 
one  who  is  deceased,  and  such  purpose  is  to  be  carried  out  in  an  appro- 
priate  and  orderly  manner,  by  reputable  individuals  and  for  worthy  ends, 
the  consent  of  the  descendants  of  such  deceased  person  is  not  necessary, 
and  they  have  no  right  to  prevent,  for  their  own  personal  gratification, 
the  accomplishment  of  such  purpose.  ScIiuyUr  v.  Ouriis  (Ct.  App.),  15. 
8.  Feelings  of  deceased. 

The  feelings  of  the  deceased,  if  she  was  alive  and  confronted  with  such 
a  proposition  to  do  honor  to  herself,  cannot  be  considered  in  determining 
the  right  of  relatives  to  such  injunction.    Id. 

4.  Ideal  statue. 

The  making  of  an  ideal  statue,  not  intended  as  a  likeness,  for  exhibition 
as  the  statue  of  a  deceased  representative  woman  philanthropist,  cannot, 
in  the  absence  of  proof  that  it  is  a  fraud  upon  the  public,  be  restrained  at 
the  Instance  of  her  surviving  relatives.     Id. 

5.  Location  of  statue. 

The  placing,  by  the  same  association,  of  the  statue  of  the  deceased  in 
the  same  room  for  exhibition  with  the  statue  of  the  representative  of  a 
class  of  women  reformers  does  not  tend  in  the  slightest  degree  to  confuse 
the  identity  of  the  deceased,  nor  lead  in  any  way  to  the  supposition  that 
she  was  in  sympathy  with,,  or  believed  in,  the  correctness  of  the  principles 
advocated  by  such  woman  reformer.    Id. 

6.  Mental  distress  and  injury. 

In  this  class  of  cases,  there  must  be  some  reasonable  and  plausible 
ground  for  the  existence  of  this  mental  distress  and  injury  ;  it  must  not 
be  the  creation  of  mere  caprice  nor  of  pure  fancy,  nor  the  result  of  a 
supersensitive  and  morbid  mental  organization,  awelling,  with  undue 
emphasis,  upon  the  exclusive  and  sacred  character  of  this  right  of 
privacy.    Id. 

7.  In  such  case,  a  proposed  act  which  a  court  will  enjoin  because  it  would 
be  a  violation  of  a  le^l  right,  must,  among  other  conditions,  be  of  such 
a  nature  as  a  reasonable  man  might  see.  and  probably  would  cause  mental 

*  distress  and  injury  to  anyone  possessed  of  ordinary  feeling  and  intelli- 
gence, situated  in  like  circumstances  as  the  complaining  relative,  and  this 
question  must  always  to  some  extent  be  one  of  law.    Id. 

8.  Misstatement  in  circular. 

The  fact  that,  in  the  circulars  requesting  subscriptions  for  the  statue, 
the  deceased  was  by  mistake  represented  as  the  founder  of  the  Mount 
Vernon  Association,  when  in  fact  she  was  only  a  vice-regent  from  her 
state,  is  not  ground  for  an  injunction  to  restrain  the  erection  of  such 
statue,  in  the  absence  of  proof  that  such  misstatement  was  intentional  or 
that  it  would  not  be  corrected  when  attention  was  called  to  it.    Id, 

9.  Nominal  partners. 

Where  a  general  partner  executes  a  contract,  on  behalf  of  his  firm,  to 
convey  the  property  and  good  will  of  the  firm  and  not  to  engage  in  the 
firm's  business,  persons  who  are  nominal  partners  only,  as  trustees  of  a 
deceased  partner,  are  not  prohibited  by  such  contract  from  engaging  in 
the  same  busine8s  in  their  own  names,  nor  fromi^soliciting  business  from 
former  customers  of  such  firm.  U.  8.  Cordage  Co.  v.  Wm.  Wall's  Sons  R, 
Co,  (Sup.  Ct.),  602. 

10.  Preliminary. 

The  filing  of  a  map  by  the  board  of  street  opening,  showing  a  proposed 
street,  will  not  be  enjoined  pendente  lite  in  an  action  by  an  abutting  prop- 
erty owner  where  such  filing  will  not  harm  the  owner  if  it  shall  finally  be 
determined  that  the  city  has  no  right  to  open  the  street  described  there- 
in.   .V.  Y.  a  dk  H.  R.  R.  R.  Co.  v.  Haffen  (Sup.  Ct.),  267. 
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944  INJUNCTION. 

11.  Prblminabt. 

I'he  court  should  not  grant  a  preliminary  injunction  where  the  platnt- 

iff's  right  is  doubtful  ana  his  legal  remedy  ade<}uate,  and  where  the  result 

will  inevitably  be  to  introduce  confusion  and  impair  the  effciency  of  the 

administration  of  criminal  law  in  a  large  community.    Keating  v.  Fitch 

'  (Sup.  Ct.).  384. 

12.  Preliminary— Official  salary. 

In  an  action  to  determine  the  validity  of  a  statute  removing  plaintiff 
from  an  office,  the  payment  of  an  officer  appointed  under  the  statute  in 
plaintiff's  place  will  not  be  enjoined  pendente  lite,  where  an  appropriatioii 
may  be  compelled  for  plaintiff's  salary,  if  it  should  bo  determined  that  he 
as  entitled  thereto.    Id.  , 

18.  ,  When  the  legislature  creates  additional  officers,  payment  to  them  will 
not  prevent  a  recovery  by  other  de  jure  officers,  even  though  the  latter 
have  been  prevented  and,  therefore,  have  not  actuaUy  dl^harged  the 
duties  of  the  office.    Id. 

14.  Preliminary — When  granted. 

Where  the  granting  of  a  preliminary  injunction  in  effect  decides  the 
cause  in  advance  of  its  trial,  the  court  will  proceed  with  great 
caution.     Seymour  v.  Mutual  Be^erve  Fund  Life  Assoc.  (Sup.  Ct.),  801. 

15.  Public  officer— Threat. 

The  fact  that  a  public  officer  has  not  threatened  to  do  an  illegal  act,  is 
no  bar  to  tne  maintenance  of  an  action  restraining  its  commission,  where 
the  case  is  not  one  of  a  mere  apprehension  of  some  possible  act,  but  of  the 
performance  of  an  official  duty  already  commanded  by  apparent  compe- 
tent authority,  the  regularitv  of  which  it  is  not  his  business  to  investigate, 
but  which  it  is  his  official  duty  to  obey.  WiUiatM  y.  Nathaniel  BaynUm 
(Ct.  App.).  11. 

16.  Relatives. 

The  privilege,  which  is  given  to  the  surviving  relatives  of  a  deceased 
person  to  protect  his  memory,  exists  for  the  benefit  of  the  living,  to  pro- 
tect their  feelings  and  to  prevent  a  violation  of  their  own  rights  in  the 
character  and  memory  of  the  deceased.    Schuyler  v.  Ourtin  (Ct.  App.),  15. 

17.  Right  of  privacy. 

The  individual  right  of  privacy,  which  a  person  has  in  his  lifetime, 
expires  with  the  death  of  such  person.    Id. 

18.  Statue  of  decedent — Rights  of  relatives. 

The  fact  that  persons,  who  are  attempting  to  erect  a  statue  or  bust  of 
a  deceased  woman,  had  not  the  honor  of  her  personal  acquaintance  or 
friendship  while  she  was  living,  or  at  most  had  been  associated  with  her 
in  philanthropic  enterprises,  constitutes  no  ^ound,  on  the  part  of  her 
surviving  relati'-es,  for  an  injunction  restraining  them  from  carrying  out 
such  purpose^  provided  their  motive  is  to  do  her  honor  and  the  work  is 
to  be  done  in  an  appropriate  manner.    Id. 

19.  Substantial  injury. 

In  order  to  defeat  an  abutter's  claim  for  injunctive  relief,  it  is  incumb- 
ent upon  the  elevated  railway  to  show  that  the  land  talten  is  of  no,  or  only 
of  nominal,  value.  Mattlage  v.  JSew  York  Elev.  R.  R  Co.  (N.  Y.  C.  P.). 
480. 

20.  The  construction  and  operation  of  an  elevated  railway  impose  upon  ibe 
land  an  additional  burden,  and  is,  to  that  extent,  an  appropriation  of  the 
owner's  rights  of  property.    Id. 

21.  Test. 

The  real  test,  in  such  case,  is  whether  the  thing  offered  for  sale  is  so  ar- 
ranged and  exhibited  Uiat.  when  it  strikes  the  eye  of  an  intending  pur- 
chaser possessed  with  ordinary  intelligence  and  judgment,  a  false  inopres- 
sion  is  likely  to  be  produced,— that  the  goods  of  another  are  being  offered 
for  sale.    BeLong  v.  *DeLong  Hook  and  Eye  Co.  (Sup.  Ct.),  161. 

23.  Trade  names. 

Where  a  company  deliberately  attempts  to  make  such  use  of  the  name 
of  one  of  its  incorporators  as  to  enable  it  to  secure  a  portion  of  the  business 
which  another  party  has  built  up,  it  is  the  province  of  equity  to  interfere 
for  the  protection  of  the  purchasing  public,  as  well  as  of  such  party, 
and  for  the  suppression  of  unfair  and  dishonest  competition.     Id. 

28.  A  corporation  is  entitled  to  an  injunction  restraining  a  general  member 
of  a  firm  which  sold  out  their  business  and  good  will  from  doing  budoes/ 
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under  their  own  name*  where  they  covenanted  not  to  engage  in  such  busi- 
ness within  the  limits  of  the  United  States  except  as  an  employe  of  the 
vendee.     U.  8.  Cordage  Co,  v.  Wm.  WalW  Sons  R,  Co,  (Sup.  Ct.),  603. 
m.  When  not  issued. 

A  court  of  eauity  is  not  bound  to  issue  an  injunction  where  it  will  pro- 
duce great  public  or  private  mischief,  merely  lor  the  purpose  of  protecting 
a  technical  or  unsubstantial  right.  Pratt  v.  N.  T.  C.  &  R,  H.  R.  R,  Co, 
(Sup.  Ct.),  218. 

INNKEEPERS. 

1.  Contributory  negligence. 

The  question  of  the  contributory  negligence  of  the  owner  was  held, 
under  the  circumstances  of  this  case,  to  oe  a  question  for  the  jury.  Becker 
V.  TFar/i^(Sup.  Ct ),  536. 

2.  Where  the  owner  Is  guilty  of  negligence  contributing,  and  without 
which  the  loss  would  not  have  occurred,  the  innkeeper  is  relieved  from 
responsibility  for  the  loss.    Id, 

Z,  Duty  op  guest. 

A  guest,  going  to  a  hotel,  should  use  reasonable  care  and  caution  to  pro- 
tect his  property  and  himself  from  thieves  that  infest  hotels  and  cities.  Id, 

4.  Evidence— Intoxication. 

In  such  case,  the  evidence  of  the  intoxication  of  the  owner  is  admissible 
upon  the  question  of  negligence.    Id. 

5.  Liability. 

Watches  are  not  "jewels"  nor  "  ornaments "  within  the  meaning  of     ' 
chapter  227  of  1883,  regulating  the  liability  of  innkeepers  for  loss  of  such 
property  of  a  guest.    Id, 

INSURANCE. 

1.  Assignee  op  policy— Party. 

An  assignee  for  life  of  the  absolute  title  to  policies  may  sue  thereon  in 
his  own  name.    Van  Bokkden  v.  Mass.  Benefit  Life  Assoc'n  (Sup.  Ct.),  807. 

2.  Benefit  life — Porfeituue— Nonpayment. 

Any  agreement,  declaration  or  course  of  action  on  the  part  of  an  insur- 
ance company,  which  leads  the  insured  to  honestly  believe  that,  by  con- 
forming thereto,  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by  • 
due  conformity  on  his  part,  will  estop  the  company  from  insisting  upon 
the  forfeiture,  though  it  might  be  claimed  under  the  express  letter  of  the 
contract,  where  there  has  been  brought  to  the  insured  no  knowledge  of  any 
change  in  the  company's  rule  as  to  the  method  of  payment.    Id. 

8.  Contract  with  member. 

The  certificate  of  membership  in  a  co-operative  life  insurance  associa- 
tion, which  prescribes  the  amount  in  which  the  members  may  be  assessed 
on  notice,  must  be  read  in  connection  with  the  constitutional  provision, 
which  authorizes  its  board  of  directors  to  fix  and  determine  rates  of  assess- 
ment.    Seymour  v.  Mutual  Reserve  Fund  LtfeAssoe.  (Sup.  Ct.),  301. 

4  Fire— Vacant  or  unoccupied. 

The  mere  temporary  cessation  of  the  operation  of  the  machinery  in  a 
manufacturing  establishment  by  reason  of  sickness,  break  down,  low 
water  or  other  unavoidable  cause,  though  it  is  not  the  intent  of  the  in- 
sured to  cease  operating  or  to  allow  the  premises  to  become  vacant  or  un- 
occupied, does  not  come  within  the  terms  of  a  standard  fire  insurance 
policy,  avoiding  it  in  case  the  premises  become  vacant  or  unoccupied. 
Ladd  V.  Aetna  Insurance  Co.  (Ct.  App.),  60. 

5.  Injunction. 

Section  56,  chapter  690  of  1892  prohibits  an  injunction  against  a  co- 
operative insurance  corporation,  on  the  application  of  a  memftr  to  enjoin 
it  from  enforcing  certain  assessments  against  him.  Seymour  v.  Mutual 
Reserve  Fund  Assoc.  (Sup.  Ct.),  301. 

^  Reasonable  doubt. 

Where,  in  an  action  on  a  fire  insurance  policy,  the  answer  alleges  that 
the  fire  which  caused  tlie  loss  originated  through  the  act,  design  or  pro- 
curement of  the  plaintiff,  and  the  evidence  offered  to  establish  this  defense 
is  suflicient  to  permit  the  jury  to  find  that  the  ilre  was  the  result  of  the  act 
or  procurement  of  the  defendant,  the  company  is  not  required  to  prove  the 
commission  of  the  offense  beyond  all  reasonable  doubt  as  required  in  a 
criminal  proceeding,  but  the  'iiiry  must  find  for  the  party  in  whose  favor 
the  evidence  preponderates.     Weir  v.  Aetna  Insurance  Co,  (Sup.  Ct),  790. 
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INTEREST. 

Unliquidated  damaqbs. 

Au  unliquidated  claim  against  an  estate,  which  is  to  be  adjusted  and 
paid  in  the  course  of  administration,  will  not  draw  interest.  Matter  of 
Hartman  (Surr.  Ct.),  198. 

INTERPRETER. 

1.  Appointment. 

Where  an  interpreter,  appointed  under  chapter  249  of  1869.  dies  after 
the  enactment  of  section  94  of  the  Code,  and  another  person  is  appointed 
in  his  plac^  and  tlie  secdnd  appointee  resigns,  and  a  third  is  appointed  to 
fill  the  vacancy  caused  by  such  resignation,  the  last  appointment  is  made 
under  the  act  of  1B69,  thoueh  the  resolution  making  the  appointmeot 
refers  to  section  94  of  the  Code.  People  ex  rel.  Criteolla  v.  Adams  (Sup. 
Ot.),  512. 

2.  Kings  county. 

,  Under  chapter  249  of  1869  and  section  94  of  Code,  the  board  of  super- 
visors of  Kings  county  has  authority  to  appoint  only  two  persons  as  inter- 
preters for  the  courts  of  that  county.    Id, 

8.   KEMOVAL. 

An  interpreter,  appointed  by  the  supervisors  of  Kings  county,  under 
chapter  249  of  1869,  cannot  be  removed  without  cause,    id. 

JUDGE. 

1.  Disqualification. 

Where  the  decision  is  rendered  by  another  judge,  the  jud^e  who  signed 
the  order  pro  forma,  is  not  disqualified  from  t&ng  part  m  the  appeal 
therefrom.    Moir  v.  PearsaU  (N.  Y.  C.  C),  250. 

2.  A  judge,  who  settles  the  form  of  a  judgment  in  a  case  tried  before  a  ref- 
eree and  grants  an  allowance,  cannot  take  part  in  an  appeal  from  such 
judgment.    Murdoek  v.  Inter,  T.  db  T.  Co.  (B.  C.  C),  486. 

8.  Waiver. 

The  constitutional  disqualification  of  the  judge  to  sit  in  review  of  his 
own  decision  cannot  be  waived.    Id. 

JUDGMENT. 

1.  Judicial  errob. 

A  judicial  error  or  mistake  in  a  final  judgment  can  be  corrected  only 
upon  a  rehearing  or  appeal;  not  by  motion.  Bieert  v.  Oruger  (N.Y.  C.  P.), 
688. 

2.  Laches. 

Where  a  motion  to  vacate  such  judgment  is  made  as  soon  as  the  knowl- 
edge of  its  existence  came  to  the  defendant,  lacfies  cannot  be  imputed  to 
him.     Amer,  Aquol  d  Pyrodene  Paint  Go.  v.  Smith  (Sup.  Ct.),  503. 
8.  Motion  to  set  aside— Pendency. 

A  party  cannot  move  to  set  aside  a  judgment,  while  an  action  by  him 
for  such  purpose  is  pending  in  another  court ;  such  pending  action  is  a  de- 
fense to  the  motion.     Hay  v.  Cole  (Sup,  Ct.),  586. 

4.  Relief. 

Where  a  judgment  has  been  entered  for  relief  to  which  the  plaintiff,  by 
his  allegations,  has  shown  himself  to  be  entitled,  the  judgment  is  not 
void  becAuse  he  does  not  demand  such  relief.  So,  a  judgment  of  fore- 
closure rendered  by  default  was  held  not  to  be  void  because  the  prayer  of 
the  complaint  did  not  ask  that  the  equity  of  redemption  of  the  then  owner 
of  the  fee  be  barred  and  foreclosed,  where  such  owner  purchased  subse- 
quent to  the  giving  of  the  mortgage,  was  made  a  party,  and  was  didv 
served  with  the  summons,  and  the  allegations  of  the  complaint  were  suffi- 
cient to  entitle  plaintiff  to  Uie  relief  granted.  NaugMan  v.  Vion  (Sup. 
Ct.),  776. 

5.  Several  liability. 

Where  the  le^l  relations  between  the  plaintiff  and  one  defendant  and 
between  plaintiff  and  the  other  defendant  are  different,  the  jury  have  the 
power,  if  they  believe  the  evidence  justifies  them,  in  holding  one  defend- 
ant to  be,  and  the  other  not  to  be,  responsible.  Kirby  v.  Delaware  and 
Hudson  Canal  Co.  (Sup.  Ct.),  648. 
C.  Vacation. 

Where  the  rights  of  third  parties  have  not  intervened,  a  Judgment 
against  a  person  not  summoned  will  be  vacated,  notwithstanding  an  UQ- 
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authorized  appearance  by  an  attorney.    Amer.  Aquol  dk  PyrockM  rtuht 
Co.  V.  Smith  (aup.  Ct.).  503. 

JUDICIAL  OFFICERS. 
Tbbm — Power  to  terminate. 

Chapter  601  of  1895,  by  which  the  court  of  special  sessions  of  New  York 
city  was  abolished,  is  constitutional.    Keating  v.  Fitch  (Sup.  Ct.)  384. 
JURISDICTION. 

1.  New  York  city  court. 

A  complaint,  wl^ich  alleges  that  defendant,  by  false  repress  tit  at  loim, 
induced  plaintiff  to  execute  an  assignment  of  a  judgment,  that  defend  uut 
collected  the  amount  thereof,  and  refused  to  pay  it  over, — and  asks  f^^r  iho 
recovery  of  the  amount  of  the  judgment,  and  that  the  assignmi^ui  \ni  ^^X 
aside,  states  a  legal  cause  of  action  as  to  the  recovery  asked,  and  to  Wmi 
extent  tiie  city  court  has  jurisdiction.     Dunn  v.  WehU  (N.  Y.  C,  P,)  TIU. 

2.  Presumption. 

The  jurisdiction  of  a  court  of  general  jurisdiction  is  always  presumed 
and  CAU  never  be  questioned,  unless  the  want  of  jurisdiction  is  b^iowu  uI 
the  trial  or  appears  on  the  record.  Barker  v.  Ounard  Steamship  Co.  (Sup. 
Ct.)  858.  ^ 

8.  Surrogate. 

Where  proceedings  are  instituted  by  a  creditor  to  compel  the  pjiy  tucnl 
of  a  debt,  and  the  debt  is  disputed,  the  surrogate  has  no  power  to  try  luui 
adjudicate  that  question,  or  to  set-off  one  judgment  against  aQother. 
Barker  v.  Laney  (Sup.  Ct.)  391. 

JUSTICE'S  COURT. 

1.  Entry. 

The  entry  of  judgment  by  a  justice  of  the  peace  within  twentv-four  hour 
after  the  verdict  is  an  entry  *Morthwith,"  as  required  by  section  3015  of 
the  Code.     Tausley  v.  Mamrs  (County  Ct.)  881. 

2.  Judgment — Clerical  error. 

Where  a  justice  of  the  peace  enters  judgment  for  defendant  for  di\mftgoa, 
for  $5.05,  costs,  thirty  five  cents,  but  in  the  return  on  appeal  from  the 
judgment,  it  is  stated  that  the  amount  entered  as  damages  is  in  reality 
costs,  and  the  items  making  up  the  amount  are  given,  the  entry  of  daiiri- 
ages  is  a  mere  irregularity  or  clerical  defect,  which  can  be  disregard^] .  M. 
3..  Jurisdiction— Title  to  land. 

An  answer  in  trespass,  alleging  that  the  defendants  were  the  ''owiierti  In 
fee"  of  the  premises,  sufficiently  sets  foith  facts  showing  that  title  to  ri.»l 
property  will  come  in  question  to  require  the  justice  to  discontinue  Uie 
action.    Manfredi  v.  Wiederman  (N.  Y.  C.  P.),  474. 
JUSTICES  OF  THE  PEACE. 
Jury  fees. 

Section  8328  of  the  Code  does  not  authorize  the  justice  to  refuse  to  jssur^ 
a  venire  unless  the  party  asking  for  it  pays  or  secures  the  feeii  of  tbo 
jurors.    BeUappi  v.  Havey  (Sup.  Ct.),  880. 

LANDLORD  AND  TENANT. 

1.  Assignment. 

Where  the  lease  of  premises 'was  entered  into  by  the  plaint!  fT  3  httn- 
band,  the  fact  that  he  subsequently  became  the  agent  of  his  w[fe  \n  xUa 
business  theretofore  carried  on  upon  the  premises  by  himself  as  piiiirii^aL 
does  not  establish  that  she  was  the  assignee  of  the  term,  or  that  a  he  nihrr* 
wise  assumed  any  obligation  under  the  lease.  Wech^mann  v,  Jnftlimt 
(N.  Y.  C.  P.),  457. 

2.  Assignment  of  lease. 

Where  a  lessee  assigns  his  right,  title  and  interest  in  a  lease  when  hp  in 
in  default  for  rent,  his  assignee,  after  paying  the  same  to  avoid  summary 
proceedings,  has  no  claim  against  the  assignor  in  the  absence  of  ti  cova^ 
nant  that  the  rent  is  paid  to  the  date  of  the  assessment.  Balhn  v,  Orr 
(Bklyn  City  Ct.),  749. 
8.  Covenant — Quiet  enjoyment. 

The  lessor  is  not  liable  to  the  lessee  of  portion  of  a  building  f<ir  the 
negligence  of  the  servants  of  an  independent  contractor  engaged  In  f'tcth 
ing  an  addition  to  the  building,  when  such  erection  is  not  a  bread  i  f>f  his 
implied  covenant  with  the  lessee  for  quiet  enjoyment.  Hyde  v,  Wilmttr^ 
(N.  Y.  C.  P.),  456. 
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4.  Dangerous  premibes. 

The  fact  that  a  landlord  rents  apartments,  reserving  to  himself  and 
taking  care  of  the  passageway  to  the  sidewalk,  imposes  upon  him  a  duty 
to  protect  such  passageway  and  see  that  no  nuisance  exists,  and  that  ti^e 
place  is  reasonably  safe.    Markin  v.  Ci^mbie  (N.  Y.  C.  C),  781. 

5.  Duress. 

A  mere  threat  to  evict  is  not  duress  within  the  contemplation  of  the  law. 
Lync!i  v.  Lauer  (N.  Y.  C,  C),  449. 

6.  Ejectment. 

A  reservation  in  such  lease  of  the  right  of  entry  for  default  in  the  per- 
formance of  covenants  authorizes  the  recovery  of  possession  by  ejectment, 
and  not  by  summary  proceedings.    Bixby  v.  Casino  (N.  Y.  C.  P.),  471. 

7.  Same. 

A  provision  in  a  lease  that  only  one  of  several  existing  remedies  shall  be 
resorted  to  for  the  recovery  of  possession  for  breach  of  conditions  of  the 
lease  is  binding.    Id, 

8.  Proof. 

In  such  case,  it  is  not  necessary  for  a  partv  injured,  in  order  to  recover, 
to  show  that  the  landlord  had  either  actual  or  constructive  notice  of  the 
existence  of  the  nuisance  comi^ained  of.  Markin  v.  Orumbie  (N.  Y. 
City  Ct.),  731. 

9.  Rents. 

The  service  of  papers  on  the  lessee  in  dispossessory  proceedings  by  a 
person  other  than  the  lessor,  claiming  title  to  the  premises,  does  not  relieve 
the  lessee  from  liability  for  rent.     Lynch  v.  Lauer  (N.  Y.  C.  C),  449. 

10.  Rent  payable  on  the  first  day  of  each  mouth  is  collectable  only  to  the 
time  of  a  fire  occuring  in  the  middle  of  the  month,  under  a  provision  in 
the  lease  that  wheil,  on  the  occurence  of  a  fire,  the  landlord  elects  to  end 
the  term,  tlie  accrued  rent  shall  be  paid  up  to  the  time  of  the  fire.  HecM 
V.  Heerwagen  (N.  Y.  C.  P.),  708. 

11.  Sublessee. 

Where  the  lessee  of  a  room  sublets  to  various  persons,  who  divide  the 
spaoes  in  such  a  manner  as  to  best  suit  their  convenieDce,  but  so  that  a 
view  of  the  various  spaces  can  be  obtained  from  a  point  near  the  door,  a 
sublessee,  by  virtue  oi  his  lease  and  occupation  of  a  portion  of  the  prop- 
erty in  question,  acquires  no  right,  easement  or  privilege  of  having  the 
space  kept  free  from  obstruction  and  open  to  the  extent  that  existed  at  the 
time  his  lease  was  made.     Dickerson  v.  Jenkins  (Sup.  Ct.),  378. 

12.  Summary  proceedings. 

A  summary  proceeding  will  not  lie  for  a  nonpayment  of  taxes  covenanted 
to  be  paid  by  the  lessee,  where  tlie  lease  expressly  provides  that  such  pro- 
ceeding may  be  brought  for  a  nonpayment  of  rent,  but  is  silent  as  to  the 
nonpayment  of  taxes.    Bixby  v.  Casino  Co.  (N.  Y.  C.  P.),  471. 

13.  Waiver. 

Where  tlie  lessee  remains  in  possession  of  the  premises  and  pays  rent  to 
the  lessor  for  three  years  after  the  alleged  fraud  and  duress  were  perpetra- 
ted, it  is  too  late  for  him  to  take  advantage  of  such  alleged  wrongs.  Lynch 
V.  Lauer  (N.  Y.  C.  C),  449. 

LIBEL. 
1.  Actionable  per  se. 

Where,  in  a  complaint  for  a  libel,  matter  of  inducement,  clear  and  di- 
rect, showing  the  existence  of  circumstances  extrinsic  to  the  words,  but 
wliich,  when  considered  in  connection  with  them,  made  such  words  de- 
famatory, is  plainly  set  forth  in  the  statement  of  that  particular  cause  of 
action,  and  innuendoes  appropriately  making  the  application  to  the  de- 
famatory words  to  tlie  plaintiff  are  also  alleged,  it  is  not  necessary  to  show 
special  damage.  Slay  ton  v.  Hemken  (Sup.  Ct.),  825. 
Bribery  op  voters. 

A  publication,  which  charges  plaintiff  of  bribing  voters.  Is  libelous  per 
se  and  entitles  the  plaintiff  to  maintain  an  action  therefor  without  proof 
of  special  damage.    Van  Infen  v.  Mail  and  Egress  Pub,  Co.  (N.  Y.  C.  P.X 
355. 
3.  Identification  op  plaintiff. 

Such  publication  is  none  the  less  libelous  because  the  accusation  does 
not  designate  the  plaintiff  bv  name,  if  the  allusion  is  pointed  by  intrinsic 
reference.    Id. 
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4.  In  such  action,  tbe  plaintiff  may  show  by  extrinsic  evidence  that  the 
publication  refers  to  him.  though  it  does  not  name  him.    Id. 

5.  Leselous  word&~Quk8Tion  for  jury. 

The  complaint  for  libel,  in  stating  that  a  married  woman  was  living 
with  a  man  other  than  her  husband,  is  not  demurrable,  but  presents  a 
qikestion  for  the  jury,  whether  tue  word  "  living  "  imputed  improper  con- 
duct to  her.    Shea  v.  Sun  PrirUing  and  Pub.  Asboc.  (W.  Y.  C.  P.),  438. 

6.  8l*BCIAL  DAKAGE8. 

In  an  action  for  libel,  where  special  damages  are  claimed  for  plaintiff's 
loss  of  employment  as  a  teacher,  it  is  error  to  submit  to  the  jury  any  item 
of  such  claim  which  is  wnolly  unsupported  by  evidence.  Fish  v.  N.  T. 
Presi  Co.  (Sup.  Ct),  887. 

LIMITATION. 

1.  Failure  OF  INVESTMENT. 

The  known  fact  of  the  failure  of  an  enterprise,  in  which  one  has  been  in- 
duced to  invest,  does  not  raise  the  implication  that  such  failure  had  already 
occurred  when  he  made  such  investment,  and  that,  instead  of  getting  as 
he  supposed  a  hopeful  business  chance,  he  was  saddled  with  a  loss  already 
certain.  There  must  be  something  else  and  more  to  raise  the  duty  of  in- 
quiry and  justify  a  suspicion  of  fraud.    Htggins  v.  Grouse  (Ct.  A  pp.),  61. 

2.  Fraud. 

Where  the  circumstances  are  such  as  to  suggest  to  h  person  of  ordinary 
intelligence  the  probability  that  he  has  been  defrauded,  a  duty  of  inquiry- 
arises,  and,  if  he  omits  that  inquiry  when  it  would  have  developed  the 
truth,  and  shuts  his  eyes  to  the  facts  which  call  for  investigation,  knowl- 
edge of  the  fraud  will  be  imputed  to  him,  and  he  will  be  held,  for  the  pur- 
poses of  the  statute  of  limitations,  to  have  actually  known  what  he  might, 
and  ought  to,  have  known.    Id, 

8.  But,  where  there  are  no  suspicious  or  siifnificant  facts,  the  party  de- 
frauded owes  no  primary  duty  of  active  vigilance  to  discover  a  merely 
possible  fraud.    Id. 

4.  Infancy. 

Commencement  of  an  action  by  the  guardian  of  an  Infant  does  not  set 
the  statutes  of  limitations  running  agaitist  the  infant.  Oiehel  v.  EkoeU 
(Sup.  Ct.),  813. 

li:ne  fences. 

1.  C08T  QF  CONSTRUCTION. 

An  owner  of  a  lot,  burdened  with  a  servitude  of  constructing  the  eptire 
line  fence,  cannot  recover  from  the  adjoining  owner  the  cost  of  a  portion 
of  such  fence,  without  lowing  that  his  land  has  been  released  from  the 
servitude.    Dey  v.  Prentiss  (Sup.  Ct.),  224. 

2.  Estoppel. 

Where  ihe  owner  of  a  lot  is  bound  to  maintain  the  entire  line  fence,  the 
adjoining  owner  is  not  estopped  from  asserting  such  liability  by  the  decis- 
ion of  the  fence  viewers,  apportioning  the  part  of  the  fence  to  be  built  by 
each  owner,  though  he  consented  to  tneir  appointment.    Id. 

LOTTERIES. 

HOB8B  RACE.  , 

Where  the  winner  of  a  horse  race  is  to  receive  a  certain  stake,  to  be* 
made  up  from  the  entrance  fees  and  an  additional  sum  to  be  added  by  the 
manager  of  the  race  if  the  entrance  fees  are  insufficient,  such  race  is  not 
a  lottery.    Matter  of  Dtoyer  (Sup.  Ct.).  546. 

MALICIOUS  PROSECUTION. 
1.  Advice  of  counsel. 

The  advice  of  counsel,  as  a  defense  for  a  wrongful  arrest,  must  have 
been_given  on  a  full  and  fair  statement  of  the  facts.    Da/tddoff  v.  Whuier 
and  Wilson  Man.  Co.  (N.  Y.  City  Ct.),  742. 
2^  Malice — Probable  cause-Question  for  jury. 

The  question  of  malice  and  probable  cause,  in  an  action  for  malicious 
prosecution,  were  held,  under  the  evidence  in  this  case,  to  be  for  the  jury. 
Thorp  V.  Ca^fHiUu)  (N.  Y.  C.  P.),  760. 
8.  Probable  cause. 

The  arrest,  in  this  case,  was  held  to  have  been  pr">o,iired  maliciously  and 
without  probable  cause.  Davidoff  v.  WTieeler  and  Wilfton  Manufacturing 
Co.  (N.  Y.  City  Ct.),  742. 
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MANDAMUS. 
Alternative  writ. 

Under  section  2070  of  the  Codo,  an  alternative  writ  only  can  be  granted 
in  the  first  instance,  where  the  answer  to  the  application  raises  an  issue  of 
fact.    Loader  v.  Atlantic  Avenue  B.  R.  Co.  (Sup.  Ct.),  574. 
MASTER  AND  aERVANT. 

1.  Appliances. 

In  the  absence  of  proof  that  hand  brakes  are  unusual  or  inadequate,  or 
that  air  or  steam  brakes  are  safer,  the  furnishing  of  freight  engine,  equip- 
ped with  hand  brakes  only,  does  not  of  itself  render  the  company  liable 
for  an  injury  to  one  of  its  trainmen  occasioned  by  the  unchecked  descent 
of  a  train  down  a  steep  grade.  Wooden  v.  Western  iV.  T.  <£•  Penn.  R.  R. 
Co.  (Ct.  App.),  83. 

2.  A  master  is  not  bound  to  furnish  the  best  known  or  conceivable  appli- 
ances, but  is  onh'  required  to  furnish  such  as  are  reasonably  safe.  Lovle 
V.  White  {^i.  Y.  Supr.  Ct.),  417. 

8.  In  order  to  hold  the  master  in  such  case,  the  servant  is  bound  to  estab- 
lish that  the  master  omitted  some  duty  owing  to  him,  in  consequence  of 
neglect  or  breach,  and,  as  its  proximate  cause,  he  suffered  injury.    Id. 

4-  Where  the  source  of  the  damage  was  a  defective  eyebolt,  not  deficient 
in  size  or  material,  but  dangerous  on  account  of  its  being  improperly 
welded,  which  defect  was  not  apparent  to  ordinary  observation,  and  the 
eyebolt  was  put  in  the  pole  by  the  plaintiff's  fellow  workman,  the  master 
is  not  chargeable  with  negligence.     Id. 

5.  Coi^cuhrent  negligence. 

Where,  even  though  the  negligence  of  the  co-employes  contributed  to 
the  accident,  it  is  done  in  conjunction  with  the  negligence  of  the  master 
himself,  through  his  alter  ego,  and  without  which  the  accident  would  not 
have  occurred,  the  master  is  liable  therefor.  Crojoell  v.  Tliomas  (Sup.  CU), 
652. 

6.  Delegation. 

Unless  the  duty  to  be  performed  is  one  which  the  master  is  supposed  to 
do  in  i>erson  for  his  servant's  safety  in  his  place  of  work,  it  can  be  dele 
gated  to  another  so  far'astofree  the  master  from  responsibility  for  the 
consequences  of  some  neglect.  And  where  such  duty  relates  to  the  per- 
formance of  a  part  of  the  servant's  ordinary  work  and  is  reflated  by  rule 
and  published  notice,  and  the  servant  to  whom  such  duty  is  delegated,  is 
competent  and  experienced,  a  careless  and  negligent  performance  of  his 
duties  is  a  risk  assumed  by  his  fellow  servants.  Wooden  v.  Western  K.  T. 
&  Penn.  R,  R.  Go.  (Ct.  App.),  83. 

7.  Duty  op  master-. 

The  duty  of  the  company  to  its  servants  is  performed  if  it  furnishes  ade- 
quate machinery  and  suitable  appliances  for  the  work  and  employ  compe- 
tent fellow-servants,  under  proper  rules  duly  promulgated  and  adapted  to 
the  end  of  meeting  possible  emergencies  of  an  ordinary  or  extraordinary 
character  which  might  be  foreseen  to  arise  in  the  conduct  of  its  operations 
Id. 

8.  — Fellow-servant. 

Where  the  printed  posted  rules  of  a  railroad  company  direct  condtictors, 
when  in  doubt  as  to  their  abilitv  to  take  their  trains  over  the  summit,  to 
apply  for  instructions,  the  exercise  of  judgment  in  this  respect  by  a  con- 
ductor does  not  transform  him  from  the  mere  servant  to  the  agent  or  rep- 
resentative of  the  master.    Id. 

9.  The  second  mate,  acting  as  the  foreman  of  a  gang  working  on  a  vessel, 
is  their  fellow-servant,  where  they  remove  the  support  of  a  piece  of  floor- 
ing, which  in  consequence  falls  on  one  of  the  workmen.  Smith  \\  Em- 
pire Trans.  Co.  (Sup.  Ct.),  120. 

10.  A  deck  hand  of  a  vessel,  in  discharging  a  cargo  of  wheat  into  an  eleva- 
tor, is  not  a  fellow  servant  of  a  scooper  employed  by  the  superintendent 
appointed  by  the  elevator  company.  Kane  v.  TrantporUUion  Co.  (Sup. 
Ct.),  203. 

11.  Where  the  manner  of  doing  the  work  is  intrusted  to  the  foreman  and 
assistant  foreman,  they  are  in  that  respect  fellow  servants  with  the  work- 
men, and  if  they,  or  any  of  them,  are  negligent  in  conducting  the  proirress 
of  the  work,  and  such  negligence  is  the  cause  of  the  servant  s  injurv.  it  is 
the  negligence  of  the  fellow  servant,  for  which  the  master,  in  the  absenoe 
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of  personal  participation,  is  not  liable.     Murra/y  v.  Orimmim  (N.  Y.  City 
Ct),  738. 

13.  Instbuction. 

Tlie  master  is  guilty  of  negligence  in  requiring  a  servant  to  work  in  a  place 
of  danger,  whereby  he  sustains  injuries  which  the  master's  exercise  of 
ordinary  care  would  have  avoided,  without  properly  warning  him  of  the 
danger.    Eo^t&ry  v.  Central  Ba^k,  etc.,  R  R  Co,  (N.  Y.  C.  P.),  693. 

18.   LlABILITT. 

Where  the  master  provides  a  competent  foreman  and  assistant  foreman, 
and  the  proper  and  usual  appliances,  he  performs  all  that  the  law  requires 
of  him.    Mui-ray  v.  Crimmim  (N.  V .  C.  C),  727.  ' 

14.  The  fact  that  there  were  no  fenders  between  the  vessel  and  the  lighter  at 
the  time  of  the  accident,  if  such  fenders  were  provided  by  the  master  and 
were  near  at  hand  and  could  have  been  placed  m  position  if  deemed  neces- 
sary, cannot  avail  an  employe  of  a  steamship  company,  who  was  an  ex- 
perienced longshoreman  and  was  injured  in  consequence  of  the  absence  of 
such  fenders.    Flynn  v.  Maine  Steamsliip  Co,(]^,  Y.  City  Ct.),  735. 

15.  Nbgliobnob. 

The  master  is  boiyid  to  take  heed  that  he  does  not,  through  his  want  of 
care,  expose  his  servant  to  unnecaf&ry  risks  or  danger,  either  in  the  char- 
acter of  the  tooU  with  which  he  supplies  him,  or  the  place  in  which  he  re- 
•       ouires  him  to  operate.     OroweU  v.  Thomas  (Sup.  Ct.),  651. 

16.  Non-liability  of  mastbb. 

While  an  employer  is  required  to  furnish  his  employe  with  reasonably 
safe  appliances  with  which  to  perform  the  work^he  requires  him  to  do,and 
cannot  carelessly  expose  the  employe  to  greater  danger  than  the  latter,  in 
the  exercise  of  due  care,  has  reason  to  anticipate,  yet,  if  the  employe  has, 
by  his  superior  knowledge  or  information,  means  of  knowing  or  apprecia- 
ting the  probable  danger  not  possessed  by  the  employer,  the  latter  is  not 
liable  for  injuries  sustained  by  the  employe,  though  the  work  was  under- 
taken upon  his  order.     Wooster  v.  Bliss  (bup.  Ct.),  126. 

17.  Rank  op  fellow  sbbvant. 

The  superior  rank  of  the  fellow  servant,  who  is  guilty  of  negligence,  is 
no  answer  to  the  master's  non-liability.  Murray  v.  Crimmins  (N.  Y.  City 
Ct.),  728. 

18.  Risk. 

Where  the  management,  in  process  of  the  performance  of  the  work, 
necessarily  rests  in  the  care,  discretion  and  judgment  of  those  engaged  in 
the  service,  or  of  their  foreman,  the  consequences  to  the  workmen  are 
within  the  hazards  incident  to  the  service,  and  which  are  assumed  by 
them  when  they  enter  into  it.  Smith  v.  Empire  Transportation  Co.  (Sup. 
Ct.),  120. 

19.  Safb  place. 

The  fact  that  the  place  where  services  are  performed  may  become  un- 
safe in  the  proc^  of  the  work,  and  resulting  from  the  manner  in  which 
it  is  done  by  coemployes,  furnishes  no  ground  to  charge  the  master  with 
liability  for  physical  injuries  occasioned  by  the  unsafe  condition  thus 
produced.  Id, 
90.  Unsafe  boadbbd— Infebbncb. 

The  Jury  will  not  be  allowed  to  infer,  from  the  testimony  of  a  witness 
that  he  had  casually  observed  rotten  ties  in  the  roadbed,  that  a  train,  rush- 
ing down  a  steep  grade  beyond  the  control  of  its  brakes  and  with  increas- 
ing momentum,  would  not  have  been  wrecked  except  for  the  presence  of 
some  rotten  ties,  in  the  absence  of  proof  that  the  roadbed  was  unsafe  or 
that  the  presence  of  rotten  ties  was  the  proximate  cause  of  the  wrecking 
of  the  -train.  Wooden  v.  Western  N,  T.  d  Penn,  R,  R.  Co,  (Ct.  App.),  83. 
MECHANIC'S  LIEN. 
1.  Fobbclosubb. 

Where  a  Judgment  has  been  recovered  at  law  for  the  debt  secured  by  a 
mechanic's  lien,  an  action  to  foreclose  the  lien  cannot  be  maintained  until 
the  return  of  an  execution  on  the  judgment  unsatisfied.    Barbig  v.  Kick 
(N.  Y.  C.  P.),  470. 
3.  Joint  contbact. 

Joint  contractors,  who  divide  the  work  and  compensation,  with  the 
owner's  assent,  may  file  ^ind  enforce  separate  liens.  Strobel  v.  Ochse  (N. 
Y.  C.  P.),  707. 
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8.  Priority. 

A  mechanic's  lien  is  preferred  to  a  deed  recorded  before  the  lien  wa. 
filed,  where  the  acknowledgment  of  the  deed  was  taken  in  another  state 
,  before  an  officer  who  was  not  authorized  to  take  the  same,  though  there 
was  attached  to  the  deed  a  certificate  of  the  clerk  of  the  court  in  the  county 
in  which  the  acknowledgment  was  taken,  stating  that  the  officer  was  duly 
authorised  to  take  the  same.    Lemmer  v.  Morison  (Sup.  Ct.),  887. 

MONEY  HAD  AND  RECEIVED. 
Raibbd  draft. 

Where  money  is  paid  upon  a  raised  draft  without  any  negligence  upon 
the  part  of  the  person  paying  the  same,  it  can  be  recovered  &ck  from  the 
party  to  whom  it  was  pafd.  Nat.  Park  Bk.  of  New  v.  Eldred  Bank  (Sup. 
Ct),497. 

MORTGAGES. 

1.  Dbbd  op  trust. 

Ttie  trust,  in  such  case,  is  deemed  discharged  and  the  estate  reverted  to 
the  grantor.     Qreen  v.  Herm  (N.  Y.  C.  P.),  860. 

2.  DiBCHARGB  BT  LAP8B  OF  TIMB. 

The  purchaser  at  foreclosure  sale,  an  action  to  which  the  mortgagor  is 
defendant,  has  title  free  and  clear  of  a  deed  of  trust  for  creditors  executed 
by  the  mortgagor  after  the  mortgage  and  before  the  foreclosure,  where  the 
deed  of  trust  is  silent  as  to  the  duration  of  the  trust,  and  more  than  twenty- 
five  years  have  elapsed  from  its  execution.    Id. 

8.  Foreclosure — Referee— Compensation. 

A  referee,  appointed  to  sell  upon  a  foreclosure  sale,  under  section  3297 
of  the  Code  as  amended  by  chap.  241  of  1895,  is  not  entitled  to  compensa- 
tion to  exceed  fifty  dollars,  unless  the  proceeds  of  the  sale  which  actually 
come  into  his  hands  and  for  which  he  is  accountable,  amount  to  ten 
thousand  dollars  in  cash,  though  the  price  bid  exceed  that  sum.  Eo9- 
m&r  V.  Gano  (N.  Y.  C.  P.),  169. 

4.  Redemption— Mortgagee  in  possession. 

The  facts,  in  this  case,  were  held  to  constitute  the  defendants,  not 
mortgagees  in  possession,  but  occupants  of  the  land  under  a  claim  of 
title.    lYnn  v.  Zally  (Sup.  Ct.),  217. 

MUNICIPAL  CORPORATION. 

1.  ABSB88MBNTS— RbYIBW. 

Upon  cei'tiorari  to  review  an  assessment,  the  court  is  empowered  to  take 
evidence  for  the  purpose  of  determining  whether  the  assessment  is  legal  at 
illegal  for  any  reason,  and  is  not  concluded  by  the  return  made  hy  the 
assessors  to  the  writ.  People  ex  rel.  Lehigh  Valley  By.  Co.  v.  City  of 
Buffalo  (Sup.  Ct.),  844. 

2.  n  the  assessors  commit  an  error,  either  in  the  principle  upon  which  the 
assessment  is  made,  or  in  making  a  clear  departure  or  misapplication  of 
the  true  principle  of  assessment  in  the  particular  case,  the  superintending 
power  of  the  court  is  adequate  and  competent  to  establish  the  principle, 
and  to  compel  the  inferior  tribunal  to  be  governed  by  it.    fd. 

8.  Benefit. 

The  supposed  benefit  or  advantage  should  be  substantial,  reasonably 
certain,  ana  capable  of  being  realized  within  a  fairly  reasonable  and  con- 
venient time,  and  ought  not  to  be  merely  speculative,  conjectural  and 
distant,  depending  upon  remote  and  uncertain  contingencies.    Id, 

4.  Even  though  the  proof  establishes  the  fact  that  relator's  share  of  the 
assessment  is  excessive  and  unjust,  it  will  require  a  very  ^oss  case  of 
inequality  to  warrant  the  court  in  adjudging  that  the  decision  of  the 
assessors  was  wrong  in  law.  Id. 

6.  Where  the  evidence  ;8hows  that  the  assessors  could  not  have  tfcted  upon 
the  principle  of  benefits  as  applied  to  the  particular  circumstances  and 
condition  of  things,  it  is  within  the  province  of  the  court,  and  it  becomes 
its  duty,  to  compel  a  reasonable  observance  of  the  rule  and  set  aside  any 
arbitrary  action.    Id. 

6.  Charges— Abatement. 

The  fact  that  a  charge  of  intoxication,  made  by  a  police  captain  against 
the  relator  before  a  police  magistrate,  was  pendfng  and  undetermined, 
cannot  constitute  a  bar  to  the  commissioner's  proceeding  with  the  trial  of 
charges  against  the  relator,  nor  can  the  final  decision  of  the  police  magis- 
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trate,  acquitting  the  relator,  have  any  eflPect  in  such  proceeding.    People 
ex  rel,  AUen  v.  WeUs  (B'klyn  City  Ct.),  467. 

7.  Contracts— Fraud  of  commibsionbrs. 

The  mere  fact  that  a  contract  is  awarded  to  the  one  who  is  not  the  low- 
est bidder,  is  not  sufficient  to  establish  fraud.  TerreU  v.  Strong  (Sup.  Ct.)» 
676. 

8.  Dedication. 

Streets,  which  appear  on  the  official  city  maps,  and  which  the  city  has 
recognized  by  grading  and  constructing  sidewalks  and  putting  in  water 
pipes  and  hyarants,  will  be  held  to  have  neen  dedicated  to  and  accepted  by 
the  public.     Smith  v.  City  of  Buffalo  (Sup.  Ct.).  400. 

9.  Defectitb  streets. 

It  is  incumbent  upon  a  municipal  corporation  to  maintain  the  streets  in 
a  condition  of  reasonable  safety  for  the  driving  of  spirited  as  well  as  docile 
animals.    Ackers  v.  Mayor,  etc.  New  Fork  (Sup.  Ct.),  696. 

10.  The  fact  that  the  restive  movement  of  the  horse  brought  about  the  in- 
jury, which  would  not  have  resulted  had  he  remained  quiet,  is  no  defense. 
Id, 

11.  Discretion. 

The  aqueduct  commissioners  have  power  to  reject  any  or  all  bids,  and 
their  discretion  will  be  controlled  by  the  courts  only  when  necessary  to 
prevent  fraud,  or  wlienever  it  is  shown  that  those  in  whom  the  discretion  is 
vested  are  prepared,  illegally  or  corruptly,  to  trample  upon  rights  or  sacri- 
fice interest* intrusted  to  their  care.     TerreU  v.  Strong  (Sup.  Cc),  676. 

13.  Fire  commissioners— Discharoino  firemen. 

Under  chapter  822  of  1887,  amending  the  charter  of  Saratoga  Springs, 
and  repealing  section  61  thereof,  the  fire  commissioners  had  no  power  to 
discharge  a  fireman,  on  the  sole  ground  that  there  were  no  moneys  unap- 
propriated or  tax  levied  for  the  payment  of  his  salary.  Matter  of  Delaney 
(Sup.  Ct.).  686. 
18.  Improper  iNPLXTENCE. 

The  evidence,  in  this  case,  was  held  not  to  be  sufficient  to  show  that  the 
award  of  the  contract  to  a  person  who  is  not  the  lowest  bidder  was  the  re- 
sult of  improper  influence.     TerreU  v.  Strong  (Sup.  Ct.),  676. 

14.  Leoislativb  confirmation. 

Chapter  876  of  1892  validates  a  resolution  of  the  common  council,  au- 
thorizing an  assessment  for  the  improvement  of  Bailey  avenue,  adopted 
January  19,  1890.    Smith  v.  City  of  Buffalo  (Sup.  Ct),  400. 

15.  The  legislature  has  power  to  legalize  proceedings  to  collect  taxes,  where 
the  law  has  not  been  strictly  pursued  in  cases  where  the  taxes  were  not 
invalid  because  of  a  want  of  jurisdiction  to  impose  them,  or  where  no  con- 
stitutional right  of  the  taxpayer  had  been  violated.  Id, 

16.  Notice  of  defect. 

Where  the  work  in  the  street  is  the  work  of  the  municipality,  notice  of 
the  dangerous  character  of  the  excavation  is  necessarily  attributable  to  it. 
Aekereon  v.  Mayor,  etc.,  New- York  (Sup.  Ct.).  696. 

17.  Notice  to  mayor. 

The  validity  of  an  award  of  a  contract  by  aqueduct  commissioners  is  not 
affected  by  the  fact  that  the  mayor  was  not  notified  of  the  meeting  at 
which  the  award  was  made.     Terrell  v.  Strong  (Sup.  Ct.),  676. 

18.  0FFICER8— Discharge. 

Where  plaintiff's  intestate,  while  employed  by  the  New  York  aqeduct 
commissioners  as  an  inspector,  was  reported  by  the  engineer  in  charge  for 
intoxication,  inattention  and  unfitness,  and.  by  direction  of  the  commis- 
sioners, his  resignation  was  demanded,  and  from  that  time  be  rendered  no 
service  and  applied  for  no  further  pay,  though  he  applied  at  different 
times  for  reinstatement,  the  demand  for  his  resignation  was  in  effect  his 
discharge,  and  his  employment  ceased  from  that  time.  Eyan  v.  Mayor, 
etc.,  of  City  of  Mw  York  (Sup.  Ct.),  778. 

19.  Policemen— Retirement. 

A  complaint  against  a  police  officer,  filed  by  a  citizen  with  the  police 
board,  notice  of  which  is  given  to  the  officer,  is  a  "charge  pending," 
•    within  section  807,  chapter  569  of  1895.    People  ex  rel,  Eekine  v.  BooeeveU 
(N.  Y.  C.  P.),  708. 

20.  In  such  case,  an  officer  \&  not  entitled  to  be  retired  as  a  matter  of  right, 
though  no  formal  charges  have  been  preferred.    Id. 
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21.  Police  rules. 

Rules  adopted  by  a  police  commissioDer  remain  binding  on  the  police 
force,  though  the  commissioner  who  made  them  has  been  succeeoed  in 
office  by  another  person.  People  ex  rel.  Allen  v.  WeUs  (B'klyn  City  Ct), 
467. 

22.  Powers. 

The  statute  is  designed  to  prohibit  individuals  from  opening  street- 
crossing  their  property  as  a  matter  of  private  enterprise,  and  does  not  re- 
strict the  exclusive  power,  conferred  by  section  955  of  the  Consolidation 
Act  on  the  board  of  street  opening  and  improvement  in  the  matter  of  lay 
ing  out  streets.  Matter  of  Board  qf  Street  Opening  d  Improu,  (Sup.  Ct), 
775. 

23.  Presumption. 

If  the  streets  are  not  included  in  the  assessment  rolls,  the  presumption 
\s  that  they  were  public  highways  and  e^cempt  from  asaessDienl.  Smith 
V.  City  of  BuffalolSixp.  Ct.),  400. 

24.  Procedure. 

The  duties,  imposed  upon  the  commoQ  council  by  the  prorisioos  of 
section  435  of  the  charter  of  the  city  of  Buffalo,  are,  in  this  respect,  not 
mandatory,  but  simpljr  directory;  the  omission  to  confirm  the  report 
within  a  year  does  not  mvalidate  the  subsequent  proceedings.    Id. 

25.  Public  improvements^ — Assessments. 

Where  there  has  been  no  material  change  in  the  provisioiiB  of  a  dty 
charter  on  the  subject  of  the  apportionment  of  asse  ssments  for  public  im- 
provements in  the  last  forty  years,  and  the  common  council  has  never  de- 
termined the  territory  benefited  by  the  assessments  but  left  it  to  the  board 
of  assessors,  such  acquiescence  and  recognition  on  the  part  of  the  muni- 
cipality for  so  long  a  period  must  be  regarded  as  controlling  in  the  inter- 
pretation of  the  charter  upon  such  p»»int.    Id, 

26.  A  requirement  of  the  city  charter  that  an  assessment  for  public  im 
provement  shall  be  jnade  by  the  common  council  is  complied  with  by  its 
action  in  appointing  the  assessors  to  make  the  assessment  and  adopting 
their  report.    Id, 

27.  Street  opening — Procedure. 

Where  a  petition  alleges  that  the  petitioners  hare  accordingly  directed 
that  upon  a  date  to  be  hereafter  more  fully  specified,  not  less  than  six 
months  after  the  filing  of  the  oaths  of  the  commissioners,  the  title  to  each 
and  every  piece  and  parcel  of  land  lying  within  the  lines  of  said  street 
shall  be  vested  in  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  and  such  allegation  is  inserted  in  the  order  appointing  the  commis- 
sioners, it  is  a  full  compliance  with  section  956,  chapter  410  of  1882,  as 
amended  by  chapter  660  of  1893.  Matter  of  Board  of  Street  Opemng  d 
Improv.  (Sup.  Ct.),  774. 

28.  Streets. 

The  assessment  must  be  limited  to  the  houses  and  lots  benefited  by  the 
improvements,  and  no  legal  assessment  can  be  imposed  upon  the  public 
streets.    Smith  v.  City  of  Bvffdlo  (Sup,  Ct.),  400. 

29.  Sunday— Extra  compensation. 

A  district  superintendent  of  New  York  city  street  cleaning  force,  whose 
compensation  is  fixed  at  a  certain  salary  a  year,  is  not  entitled  to  extra  pay 
for  work  performed  on  Sunday.  McCormack  v.  Mayor,  etc.,  of  City  of 
Hew  York  (N.  Y.  Supr.  Ct.),  433. 

NEGLIGENCE. 

1.  Collision. 

Where  an  electric  car  is  coming  on  the  same  track  behind  a  horse  car, 
it  is  the  duty  of  the  motorman,  on  seeing  the  horse  car  ahead  of  him,  to 
so  manage  and  control  the  speed  of  his  own  car  as  to  prevent  a  collision. 
Wynne  v.  Atlantic  Ave.  B.  B.  Co.  (B'klyn  City  Ct.),  737. 

2.  Collision — Proof  of  ownership. 

Evidence  that  a  wagon,  by  which  plaintiff  was  injured,  bore  defend- 
ant's name  and  business  address,  warrants  the  finding  that  defendant  was 
the  owner.     Fergmon  v.  Ehret  (N.  Y.  City  Ct.),  725. 
8.  Contributory. 

A  person,  whose  duty  requires  him  to  stand  upon  a  railroad  track,  is 
negligent  if  he  remains  there  lonj^er  than  necessary.  Goodall  v.  N.  Y.  C. 
dU.  J?.  B.  B.  Co.  (Sup.  Ct.),  112. 
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4.  An  action  to  recover  for  alleged  negligence  causing  death,  freedom  of 
contributory  negligence  must  be  proved  ;  and,  where  the  circunustances 
point  as  much  to  the  negligence  of  the  deceased  as  to  its  absence,  or  point 
in  another  direction,  a  refusal  to  nonsuit  is  error.      Bello  v.  Met.  street  H. 

•    B.  Co.  (N.  Y.  Supr.  Ct.),  252. 

5.  Where  passengers  on  a  street  railroad  car,  without  reasonable  cause,  leave 
the  car  or  place  themselves  on  the  outside  of  it,  when  in  motion,  they  as- 
sume the  hazards  of  so  doing.  BracU^  v.  Second  Ave.  R.  R.  Co.  (Sup. 
Ct.),  622. 

6.  A.  passenger,  who  leaves  an  absolutely  safe  place  to  go  into  one  more 
hazardous  at  all  times,  is  guilty  of  contributory  negligence.    Id. 

7.  In  an  action  for  negligence,  it  is  incumbent  upon  the  plaintiff  to  estab- 
lish affirmatively,  freedom  from  contributory  negligence  upon  the  part  of 
the  decedent,  and  there  must  be  evidence  showing  proper  care  and  cauiion 
under  the  circumstances,  or  evidence  from  which  the  jury  can  infer  proper 
care  and  caution  npon  the  part  of  the  deceased.  Titus  v.  Town  of  JSew 
Scotland  (Sup.  Ct.),  644. 

6.  In  such  case,  the  care  and  caution  necessary  to  be  observed  is  to  be 
measured  by  the  circumstances  of  each  case,  and  Is  commensurate  with 
the  difficulties  and  dangers  of  the  locality,  and  the  danger  to  be  appre- 
hended.   Id. 

^.  The  evidence,  in  this  case,  was  held  insufficient  to  sustain  a  finding  that 
the  plaintiff  was  free  from  contributory  nei^ligence     Id. 

10.  It  is  no  defense  in  an  action  for  a  necligcnl  injury,  that  the  negligence 
of  a  third  person  contributed  to  cause  the  injury  of  the  plaintiff  if  the 
negligence  of  the  defendant  was  an  efficient  cause.  Ackers  v.  Mayor,  etc. , 
of  City  of  New  York  (Sup.  Ct ),  696. 

11.  Where  the  negligence  of  a  third  party  and  of  the  defendant  are  contribu- 
tory causes  leadmg  to  a  posi  ion  of  sudden  danger  to  the  plaintiff,  the  lat- 
ter*s  ill-advised  action  under  the  spur  of  necessity  does  not  amount  to  neg- 
ligence on  his  part  sufficient  to  defeat  a  recovery.     Id. 

12.  It  is  not  contributory  negligence,  as  a  matter  of  law,  for  the  driver  of  a 
vehicle,  who  is  within  ten  feet  of  a  street  railroad  track,  to  attempt  to 
cross  the  same,  when  the  nearest  car  is  two  hundred  yards  away.  Shaniey 
V.  Union  R  R.  Co.  (N.  Y.  City  Ct.).  734. 

18.  A  person,  who  undertakes  in  daylight  to  drive  a  horse  over  a  temporary 
crossing,  known  by  him  to  be  dangerous,  assumes  the  risk.  Watson  v. 
Brooklyn  City  R.  R.  Co.  (B'klyn  City  Ct.),  757. 

14.  Contributory— Burden. 

In  an  action  for  i>ersonal  injuries  sustained  at  a  railway  crossing,  the 
burden  of  the  proof  is  upon  the  plaintiff  to  show  himself  free  frf>m  negli- 
gence contributing  to  the  injuries.  BremiUer  v.  Buff.,  Rock,  dh  Pittsb.  R. 
R.  Co.  (Sup.  Ct.),  221. 

15.  The  evidend^e  was  held  insufficient  to  establish  that  plaintiff,  who  was 
in  juried  at  a  railroad  crossing,  was  free  from  negligence.  Id. 

16.  Contributory— (Question  of  fact. 

Where  the  jury  is  well  authorized,  upon  the  proof  adduced,  to  draw  the 
inference  that  the  accident  was  due  solely  to  the  recklessness  of  the  de- 
fendant's servant,  the  question  is  not  one  of  law,  but  of  fact.  Dater  v. 
"PUtdier  (N.  Y.  C.  P.),  462. 

17.  Where  vehicles  are  about  to  cross  each  others  path,  the  duties  of  the 
parties  are  correlative,  and  neither  is  called  upon  to  anticipate  the  negli- 
gence of  the  other  ;  nor  does  the  failure  of  one  party  to  exercise  due  care 
cast  an  additional  duty  of  diligence  upon  the  other.    Id, 

18.  Elevators— Question  for  jury. 

The  questions  whether  iniuries  to  plaintiff's  intestate  were  caused  by 
defective  construction  of  defendant's  passenger  elevator,  and  whether  the 
operator  of  such  elevator,  before  starting  it,  should  warn  a  passenger  of 
the  age  of  nine  and-a-half  years  as  to  how  to  protect  herself  from  in- 
jury, are  for  the  jury.  McQreU  v.  Buffalo  Office-Building  Co.  (Sup.  Ct.). 
872. 

19.  Evidence. 

Where  the  court  offers  to  permit  the  defendant's  counsel  to  show  that 
there  was  a  scaffold  there  at  the  time,  a  refusal  to  permit  him  to  ask  a 
witness  the  question  "  had  there  been  a  scaffold  erected  on  the  outside  of 
this  building  ?  "  is  not  error.     Dohn  v.  Dawscm  (Sup.  Ct.).  608. 
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90.  The  evidence,  in  this  case*  was  held  sufficient  to  sustain  the  finding  that 
defendant's  workman  let  the  brick  fall  and  that  it  struck  plaintiff.    Jd. 

21.  Extent  of  liability. 

The  company,  in  delivering  its  gas,  is  not  an  insurer,  but  is  simplj 
bound  to  that  degree  of  care,  which  the  nature  of  the  article  it  deals  In 
and  the  consequences  to  be  apprehended  from  an  accident,  reasonably  call 
for.     Schmeer  v.  The  Oas  Light  Co.  ofSj/raeuse  (Ct.  App.),  92. 

22.  When  once  the  piping  has  been  fairly  and  properly  examined  previous 
to  turning  on  the  gas,  if  such  examination  by  the  company's  servants  is 
called  for  at  all,  there  is  no  continuing  liability  on  the  part  of  the  company 
to  see  it  that  such  piping  is  kept  in  proper  condition.   Id, 

28.  Gas  company. 

The  question  whether  it  is  negligence  in  a  gas  company,  before  permit- 
ting its  gas  to  be  turned  into  a  building  for  the  purpose  of  supplying  those 
who  have  applied  for  it,  in  not  making,  through  its  own  servants,  some 
examination  of  the  condition  of  the  piping  leading  to  the  other  parts  of 
the  building,  to  the  end  that  it  might  say  with  reasonable  certainty  that 
such  piping  was  in  proper  condition  to  hold  the  gas,  and  not  to  let  it  es- 
cape upon  the  premises  of  those  who  had  not  applied  for  and  did  not  want 
it,  is  one  of  fact  and  not  of  law.    Id. 

24.  The  proprietv  of  the  custom  of  relying  upon  the  plans  of  the  buildine 
when  delivered  as  equivalent  to  a  certificate  that  the  piping  was  in  good 
condition,  and  thereafter  permitting  any  one  to  turn  on  the  gas,  may  go 
to  the  jury  upon  the  question  of  negligence.  Id. 

25.  Lessor  op  track.. 

The  lessor  of  a  railroad  track  is  not  required  to  use  its  adjacent  tracks  so 
as  to  avoid  imperiling  the  lessee's  employee,  who  may  have  occasion,  in 
the  performance  of  their  duties,  to  go  on  such  adjacent  tracks.  Ooodall  v. 
N.  T.  C.  <fe  H.  R.  R.  R.  Go.  (Sup.  Ct.),  112. 

26.  Master  and  servant — Contractor. 

When  any  contractor  or  other  special  agent  takes  entire  control  of  a 
work,  and  the  employer  does  not  interfere  and  no  negligence  is  shown  in 
the  selection  of  the  contractor,  such  employer  is  not  liable  to  third  parties 
for  injuries  to  them  by  the  contractor's  negligence.  Berg  v.  Parsons  (Sup. 
QiX  284. 

27.  The  party  employing  the  contractor  must  employ  a  fit  and  competent 
person  for  the  purpose  of  performing  the  work,  or,  at  least,  must  exercise 
reasonable  care  in  ascertaining  the  character  and  qualifications  of  the 
person  so  employed.    Id. 

28.  Nonsuit. 

A  nonsuit  is  proper  if  the  evidence  only  suggests  a  possibility  of  negli- 
gence, or  is  as  consistent  with  the  absence  of  all  negligence  as  with  it» 
existence.    BeOo  v.  Met.  Street  R,  R.  Ck.  (N.  Y.  Supr.  Ct.),  252. 

29.  Question  for  jury. 

The  question  of  negligence  and  contributory  negligence  was  held,  under 
the  facts  of  this  case,  to  have  been  properly  submitted  to  the  jury,  dimp- 
9on  V.  B*klyn  Heights  R.  R.  Co.  (B'klyn  City  Ct.).  469. 

80.  The  evidence,  in  this  case,  was  held  insumdent  to  authorize  the  iury  to 
find  that  the  defendant's  servant  was  guilty  of  negligence  in  applying  the 
break  so  suddently  and  sharply  as  to  cause  plaintiff's  intestate  to  be  hurled 
from  his  position  on  the  platform.  Bradley  v.  i?econd  Ave.  R.  R.  Co,  (Sup. 
Ct.),  622. 

81.  The  fact  that  a  car,  while  moving  rapidly,  enters  an  open  switch,  leaves 
the  track,  and  throws  plaintiff's  Intestate  from  the  front  platform,  on 
which  he  is  riding,  and  thereby  causes  his  death,  fairly  and  reasonably 
warrants  the  inference  that  deceased  was  free  from  contributory  neg- 
ligence at  the  time  he  was  thrown  from  defendant's  car  and  makes  the 
question  of  his  negligence  one  for  the  jury.  Tafl  v.  Brooklyn  Bmghis  R 
M.  Co.  (B'klyn  City  Ct.),  750. 

82.  The  questions  of  negligence  and  contributory  negligence  were  held,  in 
this  case,  to  be  for  the  jury.  Faurot  v.  Brooklyn  Heights  B.  R.  Co.  (B'klyn 
City  Ct.),  754. 

88.  Railroad  CRossme. 

The  care  ordinarily  essential  to  reasonable  precaution,  which  requires 
the  traveler  at  a  crossing  to  look  both  ways  before  proceeding  to  cross  the 
track,  is  not  necessarily  applicable  where  there  is  no  reasonaole  g^und  to 
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apprehend  danger  from  detached  cars,  which  are  following  in  the  rear  of  a 
train  that  has  just  passed.  Bowen  y.  N,  Y.  C,  db  H.  B.  R,  B.  Go.  (Sup. 
Ct.),  144. 

84.  In  an  action  for  injuries  caused  by  defendant's  electric  car  colliding 
with  plaintiff's  wagon,  a  charge,  that  there  is  no  evidence  which  wiU 
warrant  the  jury  in  finding  that  the  street  car  which  struck  plaintiffs' 
wagon  could  have  been  stopped  within  fifteen  feet,  is  erroneous,  where  the 
motorman  testified  that  the  cars  could  be  stopped  within  fifteen  feet. 
Msler  V.  Brooklyn  Heights  B.  B,  Co,  (B'klyn  City  Ct.),  465. 

85.  Risk. 

A  laborer,  while  lawfully  on  the  sidewalk  delivering  material  for  a 
building,  does  not  assume  any  risk  of  bricks  falling  on  him  from  scaffolds 
erected  and  used  by  contractors.    Dohn  v.  Dotoaon  (Sup.  Ct.),  608. 

86.  SiDBWAliKS. 

The  fact  that  a  city  ordinance  rec^uires  the  owners  to  do  certain  things 
in  regard  to  cleaning  snow  and  ice,  is  not  of  itself  sufficient  to  give  a  cause 
of  action  to  a  party  injured  by  an  act  in  violation  of  its  terms.  Ma/rHn  v. 
Crumbie  (N.  Y.  City  Ct.),  781. 

87.  Street  car  track. 

The  fact  that  a  large  number  of  people  have  passed,  without  accident, 
the  manhole  covers,  placed  over  a  cable  railroad  track,  is  not  conclusive 
evidence  that  the  construction  is  safe.  Wood  v.  Thvrd  Ave,  B,  B,  Co. 
(Sup.  Ct.),  828. 

88.  Street  railways. 

A  motorman,  who  drives  his  car  over  street  crossings  in  a  large  city  at 
about  the  rate  of  fifteen  miles  per  hour,  or  at  such  speed  as  renders  it  im- 
possible to  stop  under  seventy  feet,  is  not,  as  a  matter  of  law,  free  from 
negligence.     Fauroi  v.  Brooklyn  Heights  R.  B,  Co.  (B'klyn  City  Ct.),  754. 

NEW  TRIAL. 
Incredible  testimony. 

After  three  successive  verdicts  for  the  plaintiff,  in  a  case  turning  only 
on  issues  of  fact,  the  court  will  not  set  aside  the  last  verdict,  because,  in 
its  opinion,  supported  by  incredible  testimony.  Kummer  v.  Christ  <fc 
Tenth  St.  B.  B.  Co.  (N.  Y.  C.  P.),  691. 

NOVATION. 

1.  Application. 

The  principle  of  novation  of  debts  has  no  application  to  a  case,  where 
the  new  firm  has  not  taken  upon  itself  the  liability  of  the  old  firm  to  the 
alleged  creditor  beyond,  at  most,  the  indebtedness  entered  on  the  books, 
the  creditor  has  not  discharged  the  original  debtor  and  accepted  the  new 
firm  as  his  debtor  for  such  excess.     Garner  v.  Mackey  (Ct.  App.),  840. 

2.  Original  firm  and  successor. 

A  person,  to  whom  a  firm  renders  annual  accounts  in  which  the  balance 
is  carried  forward  from  year  to  year,  and  at  the  time  of  its  dissolution, 
renders  a  final  account,  which  is  accepted  without  objection,  and  to  whom 
its  successor  continues  the  rendition  of  annual  accounts,  carrying  forward 
the  balance  shown  by  the  final  account  of  the  old  firm,  cannot,  by  re-open- 
ing the  accounts  betweea  himself  and  the  old  firm,  obtain  credit  on  the 
account  of  the  new  firm  for  the  errors  and  overcharges  in  the  old  account, 
unless  by  force  of  some  contract  or  substitution,  whereby  the  new  firm 
has  obligated  itself  to  such  person  to  assume  and  pay  whatever  liability  the 
old  firm  was  under  to  him.    Id. 

OFFICERS. 

1.  Approval. 

Under  said  statute,  a  mere  showing  that  one  served  in  such  depai'tment 
and  was  discharged  on  a  certain  day,  is  not  enough  to  establish  that  he 
served  five  years  in  the  volunteer  fire  department,  or  that  he  was  a  mem- 
ber thereof  at  the  time  of  the  disbandment  of  th<?  department  of  which  he 
was  a  member.     People  ex  rel.  CBiHen  v.  Porter  (Sup.  Ct.),  271. 

2.  Color  of  office. 

In  order  to  constitute  a  de  facto  officer,  there  must  either  be  some  ap- 
pointment or  election  which  might  be  supposed  to  be  invalid  or,  possibly, 
such  an  occupation  of  the  office  without  dispute  and  witli  general  acquies- 
cence as  would  reasonably  lead  to  the  inference  that  such  authority  ex- 
isted, though  not  at  the  time  known.    WilliamH  v.  Boynton  {Ct.  App.),  11. 
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8.  Db  facto. 

The  doctrine  as  to  the  vaiiditv  of  acts  of  officers  defacio  does  not  apply, 
where  the  official  action  is  challenged  at  the  outset  and  before  any  person 
has  been,  or  can  be,  misled  by  it,  and  where  no  rights  have,  as  yet,  ac- 
crued upon  its  faith,  either  of  a  public  or  private  character.    Id, 
4.  Removal. 

Under  chapter  577  of  1882,  the  failure  of  an  officer,  who  holds  an  ap- 
pointive city  position  to  call  the  attention  of  the  commissioners,  upon 
the  hearing  of  charges  for  removal,  to  his  claim  of  right  to  the  proteciion 
afforded  by  the  statute,  constitutes  a  waiver  of  it.  Feo^  tz  rd.  O'Brien 
V.  F&rter  (Sup.  Ct.)  271. 

PARTIES. 

1.  Assignment. 

Upon  the  assignment  of  a  negotiable  promissory  note,  the  assignee 
becomes  the  real  party  in  interest  and  it  is  immaterial  how  much  he  paid 
for  the  note.     Catitihan  v.  Crow  (Sup.  Ct.),  799. 

2.  Bail  bond. 

Where,  after  the  defendant  has  procured  his  release  from  arrest  in  a 
civil  action  by  giving  bail,  judgment  is  rendered  against  him  and  affirmed 
at  general  term,  but  the  appeal  to  the  court  of  appeals  is  dismissed,  and 
undertaking  cancelled,  and  the  sureties  in  the  undertaking  on  appeal  to  the 
general  term  pay  the  amount  of  the  original  and  appeal  judgments,  the 
plaintiff  in  the  bail  bond,  who  obtains  a  judgment  of  affirmance  on  a  sub- 
sequent appeal  to  the  court  of  appeals,  is  entitled  to  be  deemed  the  real 
party  in  interest  to  bring  an  action  on  the  bail  bond  for  himself  and  as 
trustee  for  the  sureties  in  the  general  term  appeal  undertaking,  instead  of 
each  bringing  a  separate  action  thereon.  OuUiford  v.  WdUer  (8\ip.  Ci.), 
173. 
8.  Substitution. 

Sections  452  and  458  of  the  Code  have  reference  to  persons  who  are  nec- 
essary parties  from  the  beginning  of  the  action.  GhrvnoM  v.  CcUdieell  (N. 
Y.  C.  P.),  682. 

4.  A  substituted  trustee,  who  succeeds  to  the  right  and  interest  of  the  for- 
mer trustee,  can  be  brought  in  as  party  only  under  sections  756-760.  whicli 
provides  for  bringing  in  as  a  party  one  on  whom  the  right  and  interest  of 
the  original  party  has  devolved.    Id, 

5.  SUPPLBMENTAL  COMPLAINT. 

An  allegation  in  a  supplemental  complaint  for  foreclosure  of  a  mechanic's 
lien  that  an  assignee  of  a  contractor  claims  an  interest  adverse  to  plaintiff, 
is  sufficient  to  bring  him  in  as  a  necessary  or  proper  party  defendant. 
miton  Bridge  0.  Go.  v.  G.  A  0,  JR.  R,  Co,  (Sup.  Ct.),  649. 

PENALTIES. 
Action  for— Proof. 

The  plaintiff  is  required  to  prove,  before  he  is  entitled  to  recover  penalties 
under  section  181,  chap.  566  of  1890,  facts  bringing  himself  within  the 
exemptions  mentioned  in  section  180  of  such  act.  Cordey  v.  Clay  (Sup. 
Ct.),  183. 

PLANK  ROAD. 

1.  Corporate  bxibtbncb. 

The  statute,  which  extends  the  corporate  existence  of  a  plank  road  com- 
pany, impliedly  authorizes  it  to  continue  to  collect  tolls.  Aurora  and 
Buffalo  Plank-Road  Co,  v.  Schrot  (Sup.  Ct.),  875. 

2.  General  act. 

The  provision  in  chapter  566  of  1890,  which  exempts  certain  persons 
from  the  payment  of  tolls  on  turnpikes  and  plank  roads,  applies  only  to 
road  companies  incorporated  under  the  general  law,  not  to  companies  in- 
corporated by  special  act.    Id. 

PLEADINGS. 
1.  Allegation  op  owNERsrap. 

A  general  allegation  in  the  complaint  that  the  plaintiff  is  now,  and  for 
six  vears  last  past  has  been,  the  owner  of  all  the  right,  title  and  interest  of 
the  lessor  in  the  demised  premises,  and  the  rents,  covenants,  and  reserva^ 
tions  therein,  and  entitled  to  receive  the  rents  therein  reserved,  sufficiently 
shows  title  to  maintain  an  action  of  ejectment.  Overbagh  v.  Oathout  (Sup. 
Ct.).  642. 
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8.  Amendment. 

The  court  has  power  to  allow  an  amendment  to  a  complaint  which  sets 
up  a  different  cause  of  action,  though  the  causes  of  action  are  legally  dis- 
tinct, where  the  purpose  of  both  is  the  same.      Rowdl  v.  Moeuer  (Sup. 
Ct.),  797. 
8.  Answer— Dbfinitb  and  certain. 

A  motion  to  make  the  answer  more  definite  and  certain  will  be  denied 
where  it  appears  that  the  plaintiff  had  definite  knowledge  concerning  the 
matter  referred  to  in  the  answer.     West  v.  O'NeiU  (N.  Y.  City  Ct.),  448. 
4.  Answer— Foreign  corporation. 

The  nonresidence  of  a  plaintiff  in  an  action  against  a  foreign  corporntion 
is  a  plea  in  abatement  and  must  be  pleaded.    Barker  y.  Canard  Steam- 
$hip  Co,  (Supr.  Ct.),  858. 
6.  Answer— Statute  of  frauds. 

Where  a  contract  is  void  by  the  statute  of  frauds  because  not  in  writing 
and,  by  its  terms,  not  to  be  performed  within  one  year  from  the  time  it 
was  made,  the  statute,  to  be  available  as  a  defense,  must  be  pleaded. 
Smith  V.  SUmon  (Sup.  Ct.),  114. 

6.  Assignee  claim. 

A  counterclaim  for  a  demand,  assigned  to  the  defendant,  must  show 
that  the  assignment  was  made  before  the  commencement  of  the  action. 
Camancho  v.  Powers  (N.  Y.  Supr.  Ct.),  432. 

7.  Assignee  of  note. 

A  counterclaim  in  an  action  by  an  assignee  of  a  note  must  allege  that 
the  assignment  was  after  maturity  of  the  note.    Id, 

8.  Bill  of  particulars. 

A  bill  of  particulars  will  not  be  granted  upon  the  affidavit  of  the  moving 
party's  attorney.     Moir  v.  PearsaU  (N.  Y.  C.  C),  205. 

9.  Bill  of  particulars— Divorce. 

A  bill  of  particulars  as  to  alleged  acts  of  adultery  in  a  divorce  suit  will 
be  denied,  where  the  complamt  names  t  e  places  where  the  alleged  acts 
were  committed  and  gives  the  name  of  one  of  the  persons  wiUi  whom 
such  acts  were  alleged  to  have  been  committed,  tliough  the  dates  are  some- 
what indefinite.     Onatt  v.  Oviatt  (N.  Y.  Supr.  Ct.),  428. 

10.  Burden  of  proof. 

Upon  an  issue  thus  raised,  the  burden  is  on  the  plaintiff  to  prove  the 
facts  necessary  and  material  to  his  cause  of  action.  Cochran  v.  Reich 
(Sup.  Ct.).  807. 

11.  CLAi:i€  against  one  of  several  plaintiffs. 

Defendants,  in  an  action  by  a  copartnership,  cannot  counterclaim  on  a 
demand  for  which  only  one  of  the  plaintiffs  is  Uable.  Camar^ho  v.  Pow 
ers  (N.  Y.  Supr.  Ct.),  432. 

12.  Complaint. 

Allegations  of  time  in  a  complaint  are  presumed  to  refer  to  the  condi- 
tion existing  when  the  action  was  begun,  unless  controlled  by  other  alle- 
gations showing  that  a  different  (mte  is  intended.    Barker  v.  Cunard 
Steamship  Co.  (Sup.  Ct.),  858. 
18.  Complaint— Causes  separately  otated. 

Where  the  causes  of  action  alleged  in  a  complaint  are  not  identical,  the 
defendant  is  entitled  to  have  them  separated  in  such  manner  as  to  raise  the 
question  of  misjoinder  or  suflQciency  by  demurrer.  Cohen  v.  Jarecky  (Sup. 
Ct.),  601. 

14.  Complaint— Corporations. 

The  complaint  by  a  minority  of  the  stockholders  to  disaffirm  the  act  of 
the  directors  was  held  insufficient  and.  therefore,  demurrable.  Hart  v. 
Ogdensburg  &  L.  Champlain  R,  R,  Co.  (Sup.  Ct.),  22ff. 

15.  Complaint— Different  defendants. 

Where  two  directors  in  a  corporation  waste  its  funds  during  one  year 
and  one  of  said  directors  in  connection  with  another  director,  by  some  act 
not  connected  with  the  first,  waste  the  funds  in  another  year,  the  three 
cannot  be  joined  in  an  equitable  action  brought  by  or  in  behalf  of  the  cor- 
poration to  compel  them  to  account  for  and  pay  the  damages  sustained  by 
these  independent,  wrongful  acts,  and  the  complaint,  setting  up  such  acts, 
is  demurrable,     ^ash  v.  Hall  Signal  Co.  (Sup.  Ct.),  655. 

16.  Complaint— Marine  Insurance. 

An  allegation  of  th(*>  complaint,  in  an  action  on  a  policy  of  marine  insur- 
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'  aoce,  that  plaintiff  has  duly  performed  all  the  conditions  of  said  policy  of 
insurance  on  his  part,  sufficiently  alleges  that  the  insured  vessel  is  in  a 
seaworthy  condition,  within  the  requirements  of  the  policy.  MeLain  v. 
British  and  Fbreign  Marine  Ins,  Co,  Limited  (N.  Y.  C.  P.),  248. 

17.  Complaint— Separate  statement. 

Where,  in  an  action  of  ejectment,  the  plaintiffs  claim  is  found  upon 
three  written  instruments  reserving  an  annual  rent,  and  upon  defendant's 
breach  of  the  covenants  contained  in  said  instruments,  and  upon  the  right 
to  re-enter  therein  contained,  the  complaint  contains  three  separate  causes 
of  action  which  should  be  separately  stated.  Ov&rbatigh  v.  OcUfumt  (Sup. 
Ct),  642. 

18.  Counterclaim. 

Each  of  several  counterclaims  should  be  complete  in  itself,  unaided  by 
the  denial  or  allegations  of  any  other  part  of  the  answer  in  which  it  is  set 
up,  unless  suitable  reference  is  made  thereto.     Camancho  v.  Poioers  (N.  Y. 
Supr.  Ct.),  432. 

19.  Counterclaim— When  allowable. 

A  counterclaim  for  the  breach  of  a  contract  sued  on  will  not  be  allowed 
where  such  breach  was  caused  by  the  wrongful  act  of  the  defendant. 
Canaean  v.  Dwy&r  (N.  Y.  C.  P.),  420. 

20.  Defense— Assault. 

Allegations,  in  an  action  for  assault,  that  the  defendant  peaceably  en- 
tered plaintiff's  premises  for  the  purpose  of  affecting  an  arrest  for  a  viola- 
tion of  the  excise  law,  which  he  had  reason  to  believe  was  being  commit- 
ted, and  that  he  was  assaulted  without  just  cause  by  the  plaintiff  while 
endeavoring  to  make  such  arrest,  and  that  bv  reason  thereof  he  was  led 
to  apprehend  the  plaintiff  for  interfering  with  him  in  the  discharge  of  his 
duties  as  an  otHcer  and  for  assaulting  him  and  that  the  charges  subse- 
quently made  against  the  plaintiff  and  his  consequent  imprisonment  were 
reasonable  and  just  and  made  in  good  faith,  and  with  reasonable  and  prob- 
able cause  and  that  they  were  made  for  the  sole  purpose  of  preserving  the 
public  peace  and  in  conformity  with  law,  constitute  a  complete  justifica- 
tion of  defendant's  acts.    Parke  v.  Oilligan  (N.  Y.  City  Ct.),  17 L 

21.  General  denial. 

Where  nonpayment  of  rent  is  alleged  in  the  complaint  as  a  material  and 
necessary  pait  of  the  cause  of  action,  a  general  denial  of  the  allegations  of 
the  complaint  puts  in  issue  the  fact  of  nonpayment.  Cochran  v.  Beich 
(Sup.  Ct.).  807. 

22.  Joinder  OP  ACTIONS. 

False  imprisonment  and  malicious  prosecution  may  be  united  in  one 
complaint  under  subdivision  2,  section  434  of  the  Code.     TJuyrp  v.  Car- 
mlho  (N.  Y.  C.  P.),  760. 
2^.  Limitation. 

It  is  not  an  abuse  of  discretion  to  allow  an  amendment  setting  up  a 
cause  of  action  that  is  barred  by  the  statutes  of  limitations    JB^toeU  v. 
■  Moeller  (Sup.  Ct.),  797. 

24.  Money  had  and  received. 

In  an  action  for  money  had  and  received,  the  plaintiff  must  aver  that 
the  money  was  received  to  the  use  of  defendant,  and  that  defendant  prom- 
ised to  pay.     Camancho  v.  Powers  (N.  Y.  Supr.  Ct.),  732. 

25.  Negativing  inferences. 

A  counterclaim  for  the  breach  of  a  contract,  which  contains  certain  ex- 
ceptions, is  sufficient,  if  it  does  not  negative  such  exceptions.  Camancho 
V.  Powers  (N.  Y.  Supr.  Ct.),  482. 

26.  New  cause  op  action— Substitution. 

Where  a  defendant  has  consented  to  the  litigation  of  a  substituted  cause 
of  action  by  omitting  to  object  to  the  proof,  he  will  not  on  appeal  be  heard 
to  complain  that  the  recoverv  was  upon  a  cause  of  action  which  was  not 
alleged  in  the  complaint.     lioff  v.  Coumeight  (N.  Y.  C.  P.),  747. 

27.  Proof. 

Where  the  cause  is  tried  on  both  sides  without  regard  to  the  technical 
form  of  the  action  as  disclosed  by  the  complaint,  and  no  question  is 
raised  at  the  trial  or  objection  made'  to  that  course,  the  successful  party 
will  be  deemed  to  have  recovered  upon  the  facts  shown,  and  not  strictly 
upon  his  pleading.  Gillies  v.  Manhattan  Beac/i  Improtement  Co.  (Ct. 
App.),  8. 
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28.  Railboads. 

When  a  railroad  company,  in  an  action  to  recover  damages  by  a  pas- 
senger sustained  in  consequence  of  a  breacli  of  the  duty  which  the  corpora- 
tion owes  to  him  as  sucn,  claims  immunity  under  some  provision  of  a 
statute,  it  should  plead  all  the  facts  upon  which  such  immunity  rests. 
Vail  V.  Broadway  R.  R.  Co.  of  Brooklyn  (Ct.  App.),  88. 

29.  Riding  on  platform— Waiver. 

A  rule  of  the  company  that  "  smokinfr  on  closed  cars  is  prohibited  ex- 
cept on  the  front  platform/'  modifies  a  notice,  placed  in  the  car,  prohibit- 
ing passengers  from  standing  on  the  platforms  and  operates  as  a  waiver  of 
any  immunity,  from  liability  for  injury  to  one  while  smoking  on  such 
platform,  conferred  by  the  Act  ,of  1850.  Vail  v.  Broadway^  R,  Co,  of. 
Brooklyn  (i^i.  App.),  83. 
80.  Set-ofp. 

Where  the  executor  sues  the  widow  for  an  accounting  and  to  set-off  the 
amount  of  advances  made  to  her  against  a  decree  for  a  portion  of  her  dis- 
tributive share,  and  recovers  a  personal  judgment  for  the  excess  of  such 
advances  over  the  decree,  and  subsequently  the  surrogate's  court  renders 
in  favor  of  the  widow  another  decree  for  the  balance  of  her  distributive 
share,  the  court  can  set-off  the  judgment  against  such  second  decree. 
Barker  v.  Laney  (Sup.  Ct.),  891. 

31.  Set-off-^-Genbral  assignee. 

In  an  action  by  a  general  assignee,  the  defendant  cannot  offset  a  note 
made  by  the  assignor,  which  fell  due  after  the  assignment  of  the  subject  of 
the  action  was  made.     Oroff  v.  Friedline  (N.  Y.  City  Ct.),  500. 

32.  Special  damages. 

The  grounds  upon  which  special  dami^^es  are  claimed  must  be  specifl- 
c  illy  pleaded.    Uamancho  v.  Awers  (N.  Y.  Supr.  Ct.),  482. 
88.  Statute  of  frauds— Waiver. 

A  defendant  waives  the  benefit  of  the  statute  of  frauds  by  not  setting  up 
the  invalidity  of  the  contract  as  a  defense.  Emrnngor  v.  MiUford  (Sup. 
Ct.),  561. 

84.  Street—Act  of  1850. 

Section  46,  chap.  140  of  1850,  which  exempts  railroad  companies  from 
liability  for  injuries  to  passengers  while  on  the  platform  of  a  car  in  viola- 
tion of  dulv  posted  regulations,  provided  sufficient  accommodation  inside 
the  car  is  furnished,  applies  only  to  steam  railroads,  and  has  no  applica- 
tion to  street  railroaos  using  horse  power.  Vail  v.  Broadway  R,  R,  Go, 
of  Brooklyn  (Ct.  App.),  88. 

85.  The  fact  that  the  charter  of  a,street  railroad  contains  a  provision  permit- 
ting to  organize  under  the  Act  of  1850,  and  that,  in  such  case,  the  provis- 
ions of  that  Act  should  applv  to  it,  does  not  render  section  46  thereof  ap- 
plicable to  the  company.    Id, 

86.  Tender. 

^  Where  the  answer  is  received  and  retained  without  raising  the  objec- 
tion that  the  defendant  has  not  paid  into  court  the  money  which  the  ans- 
wer alleges  to  have  been  tendered  to  plaintiff,  the  latter  may  be  deemed 
to  have  taken  issue  upon  the  plea  of  tender  and  waived  the  irregularity. 
Smith  V.  Sla$9on  (Sup.  Ct.),  114. 

87.  Variance. 

Where  the  complaint  presents  a  cause  of  action  upon  a  quantum  meruit, 
the  answer  and  reply  set  forth  a  contract  and  the  facts,  applicable  to  either 
theory  of  the  case,  are  contained  in  the  pleadings  when  read  together,  the 
defendant  must  be  deemed,  from  a  failure  to  raise  the  question  in  some 
form,  to  have  assented  to,  or  at  least  waived,  the  variance,  tf  any,  and  it 
is  too  late  to  insist  upon  such  a  point  upon  appeal  to  the  court  of  appeals. 
GiUiea  v  Manhattan  Beach  ImprovemejU  Co.  (Ct.  App.),  8. 

POWER  OP  ATTORNEY. 
Authority. 
*  Where  a  power  of  attorney  authorizes  the  attorney  to  demand,  receive, 
and  recover  all  moneys  owing  to  the  p-incipal ;  to  investigate,  settle  and 
compromise  all  claims,  disputes  and  matters  which  are,  shall  or  mav  sub- 
sist or  arise  ;  to  conduct  litigation  touching  the  premises  ;  to  give  etfectual 
receipts  in  full  discharge  of  all  claims ;  ''and  generally  to  do,  perform  and 
execute  all  and  every  such  act  and  acts,  duty  and  duties  in  and  about  the 
premisee  as  he  shall  think  proper,  as  fully  and  effectually,  to  all  intents 

St.  Rep.,  Vol.  LXX.        121 
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and  purposes  whatsoever;"  as  the  principal  mieht  or  ooold  do  if  peraonallv 
present,  the  attorney  has  no  authority  to  endorse  and  negotiate  a  cheek, 
received  by  him  in  compromising  a  claim  in  favor  of  the  principal. 
J<uxhy  and  Go.  v.  Payso/i  (Sup.  Ct.),  814. 

POWERS. 
Bale  op  land  by  executor. 

An  absolute  and  independent  power,  given  to  the  executor  to  sell  all  or 
any  portion  of  the  real  estate  at  such  Umes,  in  such  manuer,  and  upon 
such  terms  as  he,  in  his  judgment,  should  consider  most  for  the  interest  of 
the  estate,  and  to  execute  proper  deeds  therefor,  U  valid  and  continues, 
though  the  trusts  created  by  the  will  are  declared  void.  Lindo  v.  Murraif 
(Sup.  Ct.),  805. 

PRINCIPAL  AND  AGENT. 

L  Authority— Ratification 

Evidence  that  the  defendant,  upon  an  inqair]^  for  the  manager  of  the 
plaintiff  company,  was  directed  by  one  of  plaintiffs  clerks  to  another  per- 
son apparently  in  charspe,  and  that  defendant  had  acted  and  been  paid 
commissions  under  a  pnor  similar  contract  with  such  person,  and  that  the 
manager  said  that  he  would  stand  hj  any  contract  with  him.  is  sufficient 
to  prove  either  such  person's  authority  to  contract  with  defendant  for  the 
commissions,  or  that  his  contract  was  ratified.  JSteDenmm  Co.  v.  Tucker 
(N.  Y.  C.  P.),  459. 

d.  Compensation. 

An  agent,  appointed  to  sell  goods  on  commission,  which  are  customarily 
paid  for  after  delivery,  is  entitled  to  his  commissions  on  soods  sold  before, 
but  delivered  after,  the  expiration  of  the  contract  of  employment.  Jaequin 
V.  Bautard  (Qvip.  Ct.),  147. 

8.  Contract — Interpretation. 

The  employing  of  an  agent  to  sell  goods  on  commissions  and  the  furnish- 
ing him  with  pnce  lists  and  samples,  until  the  principal  desires  to  termi- 
nate the  agency,  though  he  has  not  in  terms  agreed  to  send  them  to  the 
a^t,  tend  to  show  an  intention  that  samples  and  price  lists  should  be  fur- 
nished by  the  principal,  and  such  understanding  will  be  enforced.   Id. 

4.  The  practical  construction,  put  upon  a  contract  by  the  parties  to  it.  It 
sometimes  almost  conclusive  as  to  its  meaning.   Id. 

6.  Thouffh  courts  hesitate  to  imply  promises  in  formal  contracts,  it  will  be 
done  where  otherwise  the  manifest  intention  of  the  parties  will  be  de- 
feated.   Id. 

6.  Delivery. 

The  delivery  of  property  to  an  authorized  agent  is  delivery  to  the 
principal.     Callahan  v.  Craio  (Sup.  Ct.),  799. 

7.  Fraud. 

The  misrepresentation  of  an  agent  to  sell  is  the  misrepresentaUon  of  the 
seller,  and  where  the  seller  receives  and  retains  a  benefit  from  the  sale  his 
innocence  of  the  fraud  is  ineffectual  to  exonerate  him  from  liability  for  the 
fraud.    Forster  v.  WiUhuwn  (N.  Y.  C.  P.),  701. 

8.  Husband  and  wife. 

If  a  married  woman  authorizes  her  husband  to  look  after  her  separate 
estate,  and  he  advances  money  for  making  improvements  upon  her  prop- 
erty and  in  paying  her  debts,  he  should  be  reimbursed  out  of  her  estate, 
the  same  as  her  other  creditors.    Zinke  v.  Zinke  (Sup.  Ct),  609. 

9.  Imputed  knowledge. 

The  knowledge,  acquired  by  an  attorney,  as  to  the  origin  of  a  note  can- 
not be  imputed  to  a  party,  for  whom  such  attorney  is  not  acting  in  the 
transaction,  though  the  attorney  represented  such  party  in  a  claim  against 
the  pavee  of  said  note.  Union  Sgfiiare  Bank  of  Jv.  T.  v.  HeUerton  (Sup. 
Ct.),  818. 

10.  Personal  liability. 

A  husband,  who  negotiates  a  lease  of  his  wife's  land,  is  not  liable  to  the 
proposed  lessee  for  the  failure  of  his  wife  to  execute  the  lease,  where  the 
onl  V  contract  contemplated  was  one  between  the  proposed  lessee  and  the 
wife,  and  such  lessee  knew  that  the  husband  wns  merely  acting  as  her  ad- 
viser as  to  the  terms  she  should  require.    Boer  v.  Bonynge  (Ct.  App.\  41. 

11.  Proof. 

Agency  may  be  established  by  acts,  declarntions  and  conduct  of  the 


Digitized  by 


Google 


PRINCIPAL  AND' AGENT — REFERENCE.  963 

principal  and  agent,  and  it  may  also  be  inferred  from  circumstances. 
Zinke  v.  Zinke  (Sup.  Ct),  509. 

12.  Ratification. 

The  ratification  by  the  alleged  principal  of  a  contract  made  by  another, 
who  assumes  in  that  regard  to  act  as  the  former's  agent,  is  an  adoption  of 
the  contract  by  such  alleged  principal,  and  subjects  him  to  liability  there- 
under, tlie  same  as  though  the  contract  was  sanctioned  by  him  at  its 
inception.    BeM  dt  Co.  v.  Boar  (N.  Y.  0.  P.),  464. 

18.  The  delivery  of  goods  under  an  oral  contract  of  sale,  made  by  the  ven- 
dor's agent,  is  a  ratification  of  such  sale,  though  the  agent  had  authority 
to  make  a  written  contract  onlv  and  the  delivery  was  made  on  the  agent  s 
assurance  that  the  vendee  would  sign  a  written  contract.  Canada  v.  Ccuey, 
(N.  Y.  C.  P.).  680. 

14.  Refusal  to  accept  sebyicbs. 

In  such  case,  the  principal  cannot  defeat  the  right  of  the  agent  to  com- 
missions, by  refusing  to  accept  orders  for  sale  of  goods,  procured  by  the 
agent  before  the  expiration  of  his  agency.  Jacquin  v.  Bmtard  (Sup.Ct.),  147. 

PROOF. 
The  evidence,  in  this  case,  was  held  sufficient  to  sustain  a  finding  that 
the  injury  to  plaintiff  by  the  collision  with  defendant's  wagon  was  caused 
by  defendant's  negligence.    FsrgtMon  v.  Ehrei  (N.  Y.  City  Ct),  726. 

RAILROADS. 

1.  Chanob  of  obadb. 

The  construction  of  a  viaduct  along  a  street,  in  order  to  relieve  the 
traffic  on  such  street,  is  not  a  mere  change  of  the  grade  of  the  street. 
Manhattan  Ry.  Co,  v.  Mayor,  etc.,  of  City  of  New  York  (Sop.  Ct.),  156. 

2.  Elevated— Rights  in  stbbet. 

An  elevated  railroad  has  such  a  property  rifht  in  its  road  and  structure 
that  the  city  cannot  physically  i  iterf ere.  with  It,  even  with  legislative  au- 
thority, without  responding  for  the  direct  damages  which  such  interfer- 
ence occasions  to  the  company.   Id. 
8.  Viaduct— Station. 

Chapter  62  of  1853  does  not  authorizes  the  laying  of  a  highway  across 
railroad  tracks  so  as  to  take  or  interfere  with  a  station  lawfully  constructed 
by  the  company,  nor  apply  to  the  building  of  a  viaduct  across  an  elevated 
road,  unless  compensation  therefor  is  made.  Id. 

RECEIVERS. 
1.  Injunction— Appucation  of  bents. 

Where  an  iniu notion,  granted  in  an  action  to  foreclose  a  mortgag^  re- 
strainins^  a  receiver  of  the  mortgaged  premises  appoint  in  another  action 
from  collecting  rents  pending  the  application  of  plaintiff  therein  for  a  re- 
ceiver of  the  same  premises,  is,  in  order  to  prevent  loss  of  the  rents,  by 
reason  of  there  beinf  no  one  authorized  to  collect  them,  vacated  on  con- 
dition tliat  no  dispotttion  shall  be  made  of  the  rents  without  notice  to  the 
plaintiff,  the  receiver  holds  the  rents  thereafter  collected,  subject  to  the 
equitable  rights  of  plaintiff  to  have  them  applied  for  his  benefit,  shonld 
his  application  for  the  appointment  of  a  receiver  be  granted.  VoUcening  v. 
Brandt  (Sup.  Ct.),  806. 

9h  SALB— PUBCHASBBS. 

Where  the  receiver  finds  the  property  not  in  the  sheriff's  possession,  but 
in  the  possession  of  the  dissolving  companv,  and  takes  and  keeps  actual 
possession  of  it  as  the  court's  officer  and  sells  it  by  the  court's  authority, 
the  purchasers  at  the  sale  cannot  be  treated  as  trespassers  for  buying  the 
property.  Dickey  v.  Bates  (Sup.  Ct.),  186. 
8b  Title— When  vests. 

A  receiver,  appointed  upon  the  voluntary  dissolution  of  a  company,  is 
vested  with  the  company's  interest  in  the  property  by  the  mere  making  of 
the  order,  and  his  title  and  right  of  possession  are  superior  to  the  right  of 
subsequent  attaching  creditors,  even  though  the  company  had  no  title  to 
the  property  as  against  such  creditors.    Id. 

REFERENCE. 

!•  COMPULSOBT. 

Though  the  cause  of  action  set  up  in  a  complaint  appears  on  its  face  to 
be  nonreferable,  yet,  if  the  defense  interposed  to  such  cause  of  action 
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shows  that  fhe  trial  of  that  issue  will  necessarily  involve  a  long  account,  a 
compulsory  reference  may  be  ordered.    Irving  v.  Irting  (Sup.  CC;.),  640. 
%        Even  though  the  action  is  not  brought  upon  an  account,  a  compulsory 
reference  will  be  ordered  where  the  trial  of  the  issue  will  nece^anly  and 
directly  involve  the  examination  of  a  long  account.    Id. 

RELEASE.  \ 

1.  Construction. 

A  general  release  is  not  limited  by  jthe  concluding  words.  "  And  par- 
ticularly from  all  the  claims  and  demands  whatsoever  arising  out  of  the 
partnership  relation  between  the  parties/'  where  they  have  not  only  par^ 
nership  relations,  but  also  causes  of  action  against  each  other  for  tort. 
Slay  ton  v.  Hemken  (Sup.  Ct.),  824. 

2.  lONORANCB. 

If  the  instrument  is  in  a  form  to  operate  as  a  general  rdease,  ignorance 
of  a  claim  or  cause  of  action  does  not  impair  its  effect  at  law  as  a  bar  to 
that  claim  or  as  a  cause  of  action.   Id. 

3.  In  construing  a  general  release,  the  words  of  limitation  should  precede, 
and  not  follow,  the  general  words.    Id. 

RELIGIOUS  CORPORATION. 

1.  Contract— Ratification. 

Where,  in  an  action  by  an  attorney  against  an  incorporated  Methodist 
Episcopal  Church  for  services  rendered  and  expenses  incurred  in  prosecut- 
ing before  a  church  tribunal  its  pastor  and  securing  his  suspension  from 
the  ministry,  it  appeared  that  the  board  of  trustees,  acting  offlciallv, 
never  employed  the  attorney  or  authorized  his  expenditures, the  fact  that  the 
board  subsequently  agreed  to  pay  another  attorney  for  services  gratuitouslv 
performed  with  the  understanding  between  him  and  the  board  as  individ- 
uals that  the  sum  so  paid  was  to  be  paid  on  plaintiff's  claim,  fails  to 
establish  a  ratification  by  the  church  oi  such  unauthorized  employment 
FUrsMey  v.  Third  Meth.  Epis.  Church  (Ct.  App.).  846. 

2.  Nor  does  the  fact  that  the  board  authorized  a  committee,  with  advice  of 
counsel,  to  investigate  the  claim,  and  determine  whether  any  sum  was 
lefi^lly  due  and  oraered  it  paid  if  found  due.  and  that  such  committee, 
without  the  advice  of  counsel,  allowed  the  claim,  which  action  was  re- 
jected by  the  board,  make  out  such  ratification.    Id. 

8.  Nor  does  the  fact  that  a  board  consisting  of  the  trustees,  stewards,  class 
leaders,  etc.,  by  resolution  recognized  plaintiff's  services  as  in  the  interest 
of  the  church  and  recommended  contributions  for  payment  of  his  claim, 
amount  to  such  ratification.    Id. 

4.  Nor  does  the  fact  that  the  resolution  of  the  board  for  the  removal  of 
such  pastor  from  the  parsonage  recites  his  suspension  from  the  ministry 
upon  the  charges  presented  against  him,  constitute  a  ratification.    Id, 

RBCISSION  CONTRACTS. 

MiSREPRBSBNTATIONS. 

Actual  fraud  is  not  necessary  to  support  an  action  for  rescission  of  aeon- 
tract;  innocent  misrepresentation  is  sufficient.  Forvter  v.  Wil$Iiu$en  (N.  T. 
C.  P.),  701. 

SENATE  DISTRICTS. 

1.  Apportionment. 

The  board  of  aldermen,  in  dividing  the  senate  districts  of  New  Tork 
city  into  assembly  districts,  cannot  include  in  an  assembly  district  a 
part  of  Westchester  county,  which  has  been  annexed  to  New  York  city 
by  chapter  934  of  1895.  PeopU  ex  reH.  Field  y.  Bd.  of  Aldermen  of  New 
York  City  (Sup.  Ct.),  288. 

2.  Construction. 

Section  5,  article  8  of    Revised  Statutes  Constitution,  uses  the  word 
*'  county"  in  the  sense  of  a  certain  portion  of  territory,  and  not  of  a  polit- 
ical organization.    Id. 
8.  Duty  op  leoislaturb. 

The  Constitution  formed  the  senate  districts  under  the  present  enumera- 
tion, and  only  left  the  legislature  the  duty  of  apportioning  the  assembly- 
men among  the  senate  districts,  and  each  assembly  district  has  to  be  withm 
a  senate  district  as  formed  by  the  Constitution.    Id. 
SEPARATION. 
Revocation. 

The  fact  that  parties  to- a  decree  of  separation  have  Uved  together  as 
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husband  and  wife  after  the  entry  of  such  deeree,  does  not  operate  to  re- 
voke it.    In  such  case,  there  must  be  an  order  of  revocation  from  the 
court  which  rendered  Jt.    Jonti  v.  Joru%  (Sup.  Ct.),  319. 
SERVICE. 
CoRPOBATiON— Officer  de  facto. 

Service  of  summons  on  the  president  de  facto  of  a  defendant  corporation 
gives  the  court  jurisdiction  of  such  defendant  corporation  ;  and  a  subse- 
quent adjudication,  in  a  proceedinir  to  which  plaintiff  was  not  a  party, 
that  the  person  served  was  not  president  de  jure,  is  ineffectual  to  divest  or 
defeat  jurisdiction.  Stillman  v.  Auoc.  Lace  Makeri  Co,  (N.  Y.  C.  P.),  715. 
SHERIFFS. 
Release  of  levy. 

A  sheriff,  who  releases  a  levy  of  attachment  at  the  instance  of  the  at 
taching  creditor,  cannot  recover  for  a  subsequent  conversion  of  the  at- 
tached property.    Dickey  v.  Bates  (Sup.  Ct.),  136. 
SLANDER. 

1.  Actionable  words. 

To  say  to  another,  **  He  swindled  and  robbed  me,"  is  actioanble  per  m. 
It  must  be  shown,  in  order  to  relieve  them  of  this  quality,  that  they  were 
intended  to  be  understood  in  a  limited  sense,  and  that  the  person  to  whom 
they  were  spoken  knew  this.    Slayton  v.  Hemken  (Sup.  Ct.),  825. 

2.  Words  imputing  unchastitt. 

To  say  that  a  woman  is  "not  a  lady,"  or  mean  or  low,  or  labors  for  low 
people,  does  not  impute  upchastity  to  her.  Brawn  v.  Moore  (Sup.  Ct.),  533. 
STATUTE  OF  FRAUDS. 
Not  to  be  performed  in  a  year. 

A  verbal  contract  for  commissions  payable  monthly  on  all  the  work 
which  plaintiff  shall  procure  for  defendant  from  a  certain  establishment  is 
not  within  the  statute  of  frauds.  Eoerilt  v.  N.  York  Engraving  and 
Printing  Co.  (N.  Y.  C.  P.),  697. 

STATUTES. 

1.  Construction. 

Where  there  is  room  for  two  constructions  of  a  statute,  both  equally  ob- 
vious and  equally  reasonable,  the  court  must,  in  deference  to  the  legisla* 
ture  of  the  state,  assume  that  it  did  not  overlook  the  provisions  of  the  con- 
stitution, and  designed  the  act  to  take  effect.  New  York  d  L.  L  Bridge 
Co.  V.  Smith  (Sup.  Ct.),  586. 

2.  Construction  act. 

Section  31  of  the  Construction  Act  (chap.  677  of  1892),  which  provides 
that  the  repeal  of  a  statute  shall  not  affect  any  penalty,  forfeiture  or  im- 
prisonment, incurred  before  the  time  the  ret>eal  takes  effect,  does  not 
apply  to  statutes  enacted  by  a  subsequent  legiskture.  People  v.  Cleary 
(<5t.  Sess.),  a09. 
8.  Federal— Construction  of. 

Upon  the  question  of  statutory  construction  of  an  act  of  Congress  which 
has  Deen  determined  by  the  supreme  court  of  the  United  States,  subse- 

?[uently  arising  in  the  court  of  appeals,  the  latter  court  will  adopt  and 
ollow  the  construction  of  the  former  tribunal  on  the  principle  of  comity, 
though  in  a  case  where  the  ultimate  jurisdiction  vests  in  the  court  of 
appeals.    York  v.  Conde  (Ct.  App.),  72. 
4.  Repeal. 

The  right  of  exemption  was  not  affected  by  the  subsequent  repeal  of  the 
acte  of  1848  and  1853  by  chapter  564  of  18iW,  but  was  protected  by  the 
saving  clause  contained  in  section  71  of  that  act.  Close  v.  Noye  (Ct. 
App.).  868. 
6.  The  omission  of  a  provision  of  an  act  amended  unconditionally  repeals 
such  provision.     Town  of  Wirt  v.  Board  of  aap&rvis(/rs  (Sup.  Ct.),  549. 

6.  The  right  of  action  is  a  matter  of  remedy  merely,  and  any  remedy  given 
by  a  statute  may  be  repealed  by  a  statute.  Id. 

7.  A  right  given  by  the  legislature  through  a  statute  can  be  divested  by  the 
legislature  at  will.  Id. 

8.  Repeal— Implication. 

Section  3ol  of  ;he  Penal  Code,  which  makes  pool  selline  at  horse  races 
a  misdemeanor,  was  impliedly  repealed  bv  chap.  479  of  1887,  as  amended 
by  chap.  469  of  1893.*    People  v.  Cleary  ((5t.  Sess.),  209. 
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9.  Chap.  479  of  1887.  as  amended  by  chap.  469  of  1898.  was  impliedly  re- 
(>ealed  by  section  9,  art.  1  of  Revised  Coustitutiou,  which  without  excep- 
tion forbade  pool  selling  within  the  state.   Id. 

10.  Repeal—Revival.  * 

The  retentioiii  in  section  130,  chapter  568  of  1890,  of  the  provisions  for 
the  allowance  of  claims  did  not  save  those  claims  arising  under  the  portion 
of  the  act  omitted  by  chapter  416  of  1895,  which  were  not  perfected  before 
its  repeal     Toton  of  Wirt  v.  Board  of  iiupervisoi's  (Sup.  Ct. ),  549. 

11.  Retroactive. 

Where  the  act  affects  the  remedy,  it  may  have  a  retrospective  effect,  and 
be  applied  to  cases  pending,  or  rights  uf  acts  existing,  at  the  time  the 
remedy  is  invoked.     liouge  v.  Hougt  (Supr.),  257. 

12.  Statement  op  subject  in  title. 

An  act  naming  but  one  object  in  the  title  but  providing  for  two,  where 
the  latter  provision  is  not  interdependent  on,  or  inseparable  from,  the 
former,  may  be  held  constitutional  as  to  the  one  named  in  the  title. 
iV.  T.  &  L.  I.  Bridge  Co.  v.  Smith  (Sup.  Ct.),  586. 

STREET  CAR  COMPANY. 

1.  Employes. 

The  fact  that  the  company  cannot  get  employes  to  accept  its  terms, 
gives  it  no  right  to  stop  running  its  cars.  Loader  v.  Atlantic  Ate.  E,  K 
Co.  (Sup.  Ct.).  574. 

2.  Failure  to  run  cars— Excuse. 

Where  it  does  not  appear  that  the  civil  authorities  have  failed  to  protect 
the  company  fully  in  its  efforts  to  operate  its  road,  the  company  cannot 
excuse  a  railure  to  run  its  cars  on  the  ground  that  it  has  been  prevented 
by  violence  from  so  doing.   Id. 

STRElET  RAILROADS. 

1.  Answer. 

Where  the  answer  to  an  application  for  a  writ  of  mandamus  raises  an  is- 
sue of  fact,  an  alternative,  but  not  a  peremptory,  writ  may  be  granted, 
leaving  such  issu6  for  trial.  Loader  v.  B'klyn  Heights  R.  R.  Co.  (Sup. 
Ct.),  571. 

2.  Arrangements. 

Where  it  is  admitted  that  the  company  is  not  fully  operating  its  lines  of 
road,  it  is  the  duty  of  the  court  to  allow  a  writ  of  mandamus^  either  in  its 
peremptory  or  alternative  form,  unless  a  sufficient  answer  has  been  made 
in  law.   Id. 

8.  Pending  the  question  of  hours  and  of  wages  between  the  company  and 
its  employes,  the  company  has  no  right  to  stop  its  cars,  while  it  is  gradu- 
ally getting  other  men.    Id. 

4.  Mandamus. 

In  such  case,  a  writ  of  mandamus  may  be  allowed  to  compel  the  corpora- 
tion to  perform  its  corporate  duties.    Id. 

6.  Number  op  cars. 

The  number  of  cars  or  trains,  which  a  railroad  shall  run,  is  left  to  the 
discretion  of  its  directors,  subject  to  review  by  the  courts  upon  an  applica- 
tion for  a  writ  of  mandamus  to  make  it  run  more  if  the  public  con- 
venience requires  it.    Id. 

6.  Question  for  jury. 

Whether  they  did  or  did  not  use  such  reasonable  care  to  avoid  such  in- 
terference with  or  injury  to  one  another,  is  properly  submitted  to  the  jury. 
Degnan  v.  Brooklyn  City  R.  B.  Co,  (B'klyn  City  Ct.),  755. 

7.  R[GHT  OP  WAY. 

The  rights  of  the  street  car  company  and  a  person  traveling  along  an  in- 
tersecting street  are  equal.     Id. 

8.  Each  should  use  such  reasonable  care  in  the  exercise  of  such  rig^t,  as 
not  to  interfere  with  the  right  of  the  other.    Id, 

0.  Rights. 

Where  a  truck  driver  is  driving  across  the  tracks  of  a  street  railway,  on 
an  intersecting  street,  the  right  of  way  is  equal  between  the  pa^es. 
Chapman  v.  Atlantic  Av.  R.  R.  Co.  (B'klyn  City  Ct.).  753. 
10.  Running  op  cars. 

A  street  railway  company  may  not  stop  its  cars  for  one  hour,  much  Icsi 
one  week  or  one  year  to  thereby  beat  the  price  or  conditions  of  labor  down 
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to  the  price  or  coddition  which  it  offers.    Loader  v.  Brooklyn  Smghis  B, 
B.  Co,  (Sup.  Ct.),  571. 

SUMMARY  PROCEEDma 

1.  Evidence. 

The  evidence  was  held  sufficient  to  show  that  the  defendant  was  an 
undertenant  of  the  lessee.     Ward  v.  Burg/ier  (Sup.  Ct.),  636. 

2.  Petition. 

The  petition  was  held,  in  this  case,  in  the  absence  of  an  objection  to  its 
sufficiency,  sufficient  to  give  the  justice  jurisdiction.  Id, 
8.  Sbt-off. 

A  tenant,  who  acquires  an  overdue  mortgai^e  upon  the  demised  prop* 
erty,  cannot  set-off  the-  debt  against  the  rent  in  a  summary  proceedings. 
CkmstarU  v.  Barrett  (N.  Y.  C.  P.),  709. 

SURROGATES. 

BiFERENCB. 

Chapter  088  of  1804,  amending  section  1022  of  the  Code,  does  not  apply 
to  referees  in  the  surrogate's  courts,  so  as  to  relieve  them  from  the  duty 
of  filing  separately  findings  of  fact  and  conclusion  of  law.  Matter  of 
Havemeyer  (Surr.  Ct.),  177. 

TAXES. 
1.  Assessment  against  executor. 

An  assessment  against  the  executor  of  an  estate,  before  the  probate  of 
the  will,  is  valid.    People  ex  rel.  Qould  v.  Barker  (Sup.  Ct.),  626. 
%  Collateral  inheritance— Concealment  op  pacts. 

The  concealment  of  facts  by  an  administrator  is  not  grounds  for  setting 
aside  an  appruisement  of  an  estate  under  the  collateral  inheritance  tax  law 
of  1885.     Matter  of  Smith  (Surr.  Ct.).  436. 
&  Exemption. 

Section  1,  chapter  713  of  1887,  does  not  include  the  children  of  persons 
exempt  under  this  section.    Matter  of  Moore  (Sup.  Ct.),  286. 
•  4  Poreion  corporation. 

Where  the  business  of  a  foreign  corporation,  viz.,  the  receiving  of  divi- 
dends upon  the  stock  owned  by  it,  and  the  declaringr  from  the  money  so 
received,  of  dividends  upon  its  own  stock  and  transmitting  the  same  to  its 
stockholders,  is  done  in  the  city  of  New  York,  and  it  is  entirely  independ- 
ent of,  though  organized,  for  the  purpose  of  purchasing  a  large  part  of  the 
stock  of  another  foreign  corporation,  such  corporation  is  taxable  as  a  for- 
eign corporation  doing  business  in  this  state.  People  ex  rel.  Chicago  June* 
(ion  By.  and  Union  Stock  Yards  Co.  v.  Bob&rts  (Sup.  Ct.),  640. 

8.  Where  a  foreign  corporation  is  taxable  as  doing  business  in  this  state, 
the  decision  of  the  comptroller  as  to  the  amount  upon  which  it  will  be 
taxed,  will  not  be  disturbed,  unless  clearly  shown  to  be  erroneous.    Id. 

€L  Insurance  companies. 

The  act  of  1886  in  regard  to  the  exemption  of  personal  property  of  in- 
surance companies  from  assessment  was  not  intended  to  apply  in  cases  in 
which  assessment  for  taxation  had  been  made  prior  to  the  passage  of  the 
act.   ^tna  Ins.  Co.  v.  Mayor,  Aid.,  etc.,  of  New  Fork  (Sup.Ct.),  364 

7.  Interest— Delay. 

Litigation  to  determine  the  proper  distributive  shares  of  several  legatees, 
and  their  respective  liabilities  for  a  collateral  inheritance  tax,  is  an  un- 
avoidable cause  of  delay  in  settling  the  estate  within  the  meaning  of  sec- 
tion 5,  chapter  713  of  1887.    Matter  of  Moore  (Sup.  Ct.).  286. 

8l  Recovery— Voluntary  pavment. 

Where  an  assessment  is  in  fact  utterly  void,  on  the  ground  that  the  as- 
sesors  had  no  jurisdiction  to  impose  the  same,  an  a(  tion  may  be  maintained 
to  recover  back  money  paid  in  satisfaction  thereof,  without  first  having 
the  assessment  set  aside  or  vacated.  uStna  Insurance  Co.  v.  Mayor,  etc., 
of  New  York  (Sup.  Ct.).  364. 

9.  Transfer— Application  op  statute. 

Where  testatrix  died  while  chapter  713  of  1887  was  in  force,  legacies 
given  by  her  will  are  taxable  under  that  act,  though,  before  the  tax  was 
Imposed,  chapter  399  of  1892  took  effect.    Matter. of  Moore  (Sup.  Ct.),  286. 

10.  Transfer— Assessment. 

The  fact  that  the  administratrix,  as  next  of  kin.  has  received  the  whole 
amount  adjudged  to  her  under  the  decree  upon  the  final  settlement   and 
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paid  it  out  on  her  own  account  prior  to  the  assessment  of  the  tax,  f  umisbea 
no  legal  excuse  for  its  nonpayment.    Matter  of  Haeket  (Surr.  Gt.),  745. 

11.  Transfer— Exemption. 

Section  2,  chap.  899  of  1892,  which  exempts  from  the  provisions  of  the 
transfer  tax  law  a  legacy  to  the  husband  of  a  daughter  of  testator.  Id  eludes 
the  husband  of  a  deceased  daughter,  though  he  has  remarried.  Matter  of 
Bay  (Surr.  Ct.),  178. 

13.  Transfer— Objection. 

Where  the  administratrix  was  given  full  opportunity  before  the  appraiser 
to  have  deducted  from  the  bulk  of  the  estate  the  debts  and  p'^oper  charges, 
it  is  too  late,  upon  a  proceeding  to  compel  the  payment  of  the  tax,  to  make 
the  claim  that  the  estate,  liable  to  the  payment  of  the  tax,  was  less  than  the 
sum  upon  which  the  assessment  was  laid.  Matter  of  Haeket  (Surr  Ct.).  745. 

18.  In  such  case,  where  the  order  fixing  the  tax  is  served  upon  Iter.  &he  is, 
by  failing  to  take  advantage  of  her  right  of  appeal  from  the  determination, 
barred  from  raising  any  question  as  to  the  correctness  of  the  amount  as- 

TENANTS  IN  COMMON. 

1.  Appeal  between. 

Where  several  persons  buy  land,  taking  title  in  the  name  of  one  of  them, 
to  manage,  etc.,  a  purchase  by  him  from  one  of  the  others  is  not  presump- 
tively fraudulent ;  nor  is  he  compelled  to  show  affirmatively,  in  order  to 
sustain  the  transaction,  that  it  was  just  and  fair  as  in  the  case  of  trustee 
and  cej<tui  que  trust,    Nirdlinger  v.  Bernheimer  (Sup.  Ct.),  2C{5. 

2.  Liability  inter  be. 

Lessees  who,  while  in  possession  of  the  demised  premises,  become  ten- 
ants in  common  thereof  with  other  parties,  must  account  to  such  parties 
for  their  portion  of  the  subsequently  accruing  rents.  Myersv.BoUon 
(Sup.  Ct.),  198. 

TOWNS. 

1.  Commissioners  of  higetwats. 

The  commissioner  of  highways  of  the  town  has  no  power  to  pledge  the 
credit  of  the  town  for  the  repair  of  the  highways  andbridges.  People  ex  rd. 
Bowles  V.  BurreU  (Sup.  Ct.),  881. 

2.  Custom. 

A  town  is  not  rendered  liable  for  the  purchase  of  materials  to  repair 
highways  by  the  highway  commissioner,  though  it  has  been  the  custom 
in  such  town  to  purchase  materials  on  its  credit.  Id, 

TRIAL. 

1.  Calendar. 

Where  the  complaint  states  a  legal  and  equitable  cause  of  action,  and 
defendant,  without  claiming  a  Jury  trial,  insists  that  the  cause  should  go 
on  the  equity  calendar,  it  is  error  to  grant  plaintiff's  motion  to  place  it  on 
the  clerk's  calendar.     TrasseUi  v.  Alien  (N.  Y.  Supr.  Ct.),  167. 

2.  Charge. 

Where  the  charge  following  a  request  does  not.  nor  does  the  churge  as 
already  made,  substantially  cover  the  proposition,  and  the  evidence  per- 
mits the  jury  to  find  all  the  facts  included  in  the  proposition  which  the 
court  is  so  requested  to  charge,  the  refusal  to  so  charge  is  error.  Curry  v. 
BoeJiester  By.  Go.  (Sup.  Ct.>,  146. 
8.  The  trial  Justice  is  not  bound  to  charge  every  proposition  of  law  re- 
quested, even  though  correct,  unless  it  is  pertinent  to  the  issues  and'  has 
not  been  covered  by  his  previous  charge.  Isaacs  v.  Plahive  (N.  Y.  C.  Ct.),. 
450. 

4.  A  trial  court,  instead  of  charging  that  the  defendant  or  a  witness,  whose 
testimony  is  in  conflict,  has  upon  the  trial  perjured  himself,  should  leave 
it  to  the  jury  to  determine  whether  one  of  such  witnesses  was  mistaken  or 
had  intentionally  sworn  falsely.   People  v.  Brow  (Sup.  Ct.),  668. 

5.  The  court  has  a  right  to  refuse  to  charge  a  correct  proposition  of  law 
when  it  has  no  bearing  on  the  case.  BeiUy  v.  Third  Ave.  Co.  (N.  Y.  City 
Ct.),  733. 

6.  It  is  not  error  to  refuse  requests  to  charge,  where  the  main  charge  con- 
tains in  substance  such  requests.     Hioip  v.  Cai^ralho  (N.  Y.  C.  P.),  760. 

7.  Comments  on  testimony. 

It  is  error  for  the  court,  in  a  criminal  case,  by  comments  on  the  evidence 
in  charging,  to  show  that  he  believes  that  the  testimony  as  to  a  criminating 
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admission  by  defendant  was  not  in  a  joke,  when  the  witness,  who  testified 
to  such  admission,  staid  that  at  the  time  they  believed  he  was  joking,  and 
defendant  testified  that  he  was  then  joking.  FeopleY.  Brcw{8up.  Ct.)»  668. 

8.  DiBBCTION  OF  VERDICT. 

A  request  by  each  party  for  a  direction  of  a  verdict  in  his  favor  is  a 
stipulation  that  the  court  shall  pass  on  the  facts.  Bogen  v.  Burdy  (B'klyn 
City  Ct.),  466. 

9.  Direction  op  verdict— Waiver. 

The  right  to  have  disputed  facts  submitted  to  the  jurv  is  not  waived  by 
a  motion  to  dismiss  or  have  the  verdict  directed,  where  the  appellant 
promptly,  upon  the  court's  direction  of  a  verdict  for  the  respondent,  takes 
an  exception,  and  requestb  that  the  disputed  facts  be  submitted  to  the 


jury.    KarUrmjoitz  v.  Levin  (N.  Y.  C.  P.),  716. 

a.  Dii 


10.  Dismissal  of  complau^t. 

If,  in  any  aspect,  a  cx>mplaint  exhibits  a  right  to  any  relief,  it  may  not 
be  dismissed  on  the  opening,  unless  the  opening  concedes  a  fact  fatal  to  the 
maintenance  of  the  action.    WiUon  v.  Press  Pub.  Co,  (N.  Y.  C.  P.),  770. 

11.  Instructions. 

Where  the  court,  in  an  action  for  libel  has  instructed  the  jury  that 
exemplary  damages  could  'not  be  awarded,  the  refusal  to  charge  "that 
the  publication  of  other  similar  articles  in  other  papers  immediately  prior 
to  the  publication  of  the  article  complained  of,  is  a  matter  the  jury  must 
consider  in  mitigation  of  damages,''  and  "the  fact  that  the  same  matter, 
substantially,  was  published  extensively  in  the  morning  papers  of  the 
same  day  is  to  be  considered  bv  the  jury  in  mitigation  of  damages,"  is 
proper.     Van  Infen  v.  Mail  and  Express  Pub,  Co,  (c;t.  App.),  856. 

12.  It  is  error  to  state  in  a  charge  the  conclusion  to  be  drawn  from  testi- 
mony. OUbertson  v.  Fortg^seeond  Street,  ManhcUtanvilie  dk  8t,  Nicholas 
Ave,  By,  Co,  (N.  Y.  C.  P.).  698. 

18.  Nonsuit. 

Failure  to  move  for  a  nonsuit  or  to  ask  for  a  direction  of  a  verdict  pre- 
cludes the  defendant  from  moving  to  set  aside  the  verdict  as  against  the 
evidence.     Clement  y.  Congress  Spring  Co.  (Sup.  Ct.),  664. 

14.  Objections. 

A  motion  merely  to  dismiss  a  counterclaim  or  to  strike  out  evidence  of  a 
defendant,  on  the  ground  that  he  did  not  show  that  he  was  entitled  to  par- 
ticipate in  the  alleged  counterclaim,  is  not  an  objection  to  the  absence  of 
evidence  of  an  assignment  to  all  of  the  defendants  by  those  in  whose  favor 
the  alleged  counterclaim  originally  existed.  Stevenson  Co,  v.  Tucker 
(N.  Y.  C.  P.),  459. 

15.  An  objection  to  any  conversation  in  respect  to  professional  opinion  is 
not  an  objection  to  professional  communications  between  attorney  and 
client,  but  rather  to  the  general  incompetency  of  opinions  as  evidence. 
Mahoney  v.  Mahoney(N,  Y.  C.  P.),  709. 

16.  Offer  OF  EVIDENCE. 

The  rejection  of  an  offer  to  prove  everything  set  forth  in  the  answer  is 
proper,  where  the  offer  includes  matter  which  is  inadmissible.  Western 
Nat.  Bk,  of  New  York  v.  Flannagan  (N.  Y.  C.  P.),  824. 

17.  Offer  of  proof. 

Where  an  offer  of  evidence  couples  admissible  with  inadmissible  evi- 
dence, the  whole  offer  must  be  rejected.  Wamsley  v.  Darrauuh  (N.  Y. 
C.  P.).  719. 

18.  Where  the  papers,  to  which  the  several  offers  allude,  do  not  appear  in 
the  record,  the  appellate  court  has  no  means  of  determining  their  relevancy 
or  materiality  and  will  not  presume  error.    Ztf. 

19.  Opinion  of  court. 

It  is  error  for  the  trial  court,  in  its  charge  to  the  jury,  to  refer  to  the  ^ 
testimony  of  a  witness  in  such  a  way  as  to  inform  the  jury  that  in  the ' 
opinion  of  the  court  the  testimony  of  such  witness  is  false.    People  v. 
Brow  (Sup.  Ct.).  668. 
90.  Proceedings  in  absence  of  defendants. 

The  question  whether  or  not  the  trial  justice  is  right  in  ordering  the 
trial  to  proceed  during  the  defendant's  al]^nce,  is  addressed  to  his  discre- 
tion, and,  unless  it  appears  that  he  acts  arbitrarily,  the  court  will  not  be 
justified  in  reversing  the  judgment  thereunder.  OaskeU  v.  Cowan  (N.  Y. 
City  Ct.).  446. 
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dl.  Request  to  charge. 

A  referee  is  Dot  required  to  pass  upon  a  request  to  charge, where  ft  deals 
with  an  abstract  proposition  and  the  matters  involved  are  immaterial. 
Kopetzky  v.  Met.  Elv.R.  R  Co.  (N.  Y.  C.  P.),  458. 
23*  Striking  OUT  EvroEKCB. 

A  referee  may  grant  plaintiff's  motion  to  strike  out  specific  evidence,  to 
the  admission  of  which  objections  and  exceptions  have  been  taken  by  de- 
fendant's counsel.     Id. 
23.  Striking  out  testimony. 

A  refusal  to  grant  a  motion  striking  out  the  evidence  on  the  ground  that 
it  is  hearsay,  is  not  error,  where  the  informant  of  the  witness  afterwards 
verifies  the  fact,  and  the  court  is  not  requested  to  instruct  the  jury  to  dis- 
regard the  evidence.   Hart  v.  McSwegan  (N.  Y.  C.  P.),  769. 

TRUSTS. 

1.  Appointment. 

Where  a  trust  is  attempted  to  be  created,  and  the  beneficiary,  who  is  en- 
titled to  the  beneficial  interest  in  the  trust,  is  created  a  trustee,  no  trust  is, 
in  effect,  created,  biit  the  person  named  as  trustee  and  beneficiary  takes 
the  entire  estate ;  but,  where  others  are  interested  as  beneficiaries  beside 
the  trustee,  a  valid  trust  will  be  created.     i£ulry  v.  Mulry  (Sup.  Ct.),  414. 

2.  The  appointment  of  a  beneficiary  of  a  trust  as  a  substitute  tnistee  is 
valid  as  a  designation  of  a  person  to  execute  the  trust.   Id. 

8.  Beneficiary  appointed  as  trustee. 

The  appointment  of  the  beneficiary  as  trustee  by  the  court,  on  the  death 
or  resignation  of  the  testamentary  trustee,  does  not  extinguish  the  trust. 
Lodey  V.  Stanley  (Ct.  App.).  338. 
4.  Remainders— Estate  op  trustees. 

The  provisions  of  section  60  of  1  Revised  Statutes  729  is  limited  to  the 
trust  estate,  and  has  no  application  to  future  legal  estates  in  land  covered 
by  the  trust,  to  take  effect  in  possession  on  the  termination  of  the  trust.   Id. 

USURY. 

1.  Bonus. 

Where  a  loan  represented  by  a  note  is  made  in  pursuance  of  a  usurious 
and  unlawful  agreement,  such  agreement  cannot  be  validated,  if  once 
proven,  by  the  lact  that  a  third  person  for  whose  benefit  the  note  was 
made,  instead  of  the  maker,  undertook  to  comply  with  its  terms  and  made 
the  illegal  payments,  as  called  for  by  such  agreement.  Hamilton  v. 
Catharine  Brennan  (Sup.  Ct.),  266. 

2.  What  constitutes. 

Where  the  defendants  made  a  note  for  the  accommodation  of  the  payee 
the  proceeds  of  which  were  to  be  applied  on  outstanding  notes  of  the  payee, 
which  were  indorsed  by  defendants,  and  the  payee  placed  the  notes  m  the 
hands  of  another  partv  to  be  discounted,  af  reein^  that  he  should  retain 
one-half  of  the  proceeds  until  maturity,  and  the  latter  party  placed  the 
notes  in  the  hands  of  another  person,  agreeing  that  the  latter  should  retain 
twenty-five  per  cent,  of  the  proceeds  for  the  same  period,  the  transaction 
is  a  loan  from  the  latter  person  to  the  defendants  and  the  note  void  for 
usury.     Freeport  v.  Hagemeyei*  (Sup.  Ct.),  788. 

VENDOR  AND  PURCHASER. 
1«  Damages.  « 

The  measure  of  damages  for  the  breach  of  a  contract  by  the  vendor  is 
the  difference  between  tlie  contract  price  and  the  value  of  the  property  at 
the  time  of  the  breach.    Boyd  v.  De  Lancey  (Sup.  Ct.),  820. 
2.  Marketable  title. 

A  purchaser  will  not.  ^enerallv,  be  compelled  to  take  a  title  when  there 
is  a  defect  in  the  record  title  which  can  be  cured  only  by  a  resort  to  parol 
evidence,  but  such  is  not  the  case,  where  the  sole  ground  upon  which  it  is 
claimed  that  the  title  is  not  marketable  is  the  fact  that,  subsec^ent  to  the 
record  of  the  deed  of  the  purchaser  in  good  faith,  there  appears  from  his 
grantor  a  deed  of  previous  date  upon  the  record.  Jay  v.  Wileon  (Sup.Ct. ),  839. 
8.  Rescission. 

A  purchaser  of  land'is  justified  in  refusing  to  complete  the  purchase, 
and  is  entitled  to  recover  back  his  deposit  and  expenses  in  searching  the 
title,  where  there  are  unpaid  taxes  which  are  a  lien  on  the  pn)perty.  Qree% 
Heruz  (N.  Y.  C.  P.),  360. 
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L   TiTLB. 

A  purchaser  who  agrees  to  accept  the  title  to  real  estate  if  "satisfactory," 
is  bound  to  accept^ it  if  a  marketable  title  is  shown.    JayY,WiUon(8vLp,^ 
Ct.),  839. 

VESSELS. 
Seaworthiness— CoBfPETBNT  pilot. 

Though  the  recjuirements  of  section  4401  of  the  United  States  Revised 
Statutes  are  wholesome  and  should  be  faithfully  complied  with,  yet  a 
vessel  is  not,  as  a  matter  of  law,  unseaworthy  because  it  is  navigated  by 
an  unlicensed  pilot,  provided  he  is  competent,  experienced  and  otherwise 
qualified.     Tebo  v.  Jordan  (Ct.  App.),  38. 

WILLS. 

1.  Action  to  detbumine  validitt. 

Section  2658a  of  the  Code  relates  to  wills  of  both  real  and  personal  proi>- 
erty,  and,  so  far  as  it  modifies  and  extends  the  remedy  provided  in  other 
sections,  it  controls.    Snow  v.  Hamilton  (Sup.  Ct.),  279. 

2.  Construction. 

Where  a  will  creates  a  trust  in  the  real  property  of  which  the  testatrix 
dies  seized,  during  the  life  of  her  son,  for  his  benefit,  with  remainder  to 
his  children  or  their  descendants  living  at  his  death,  and  in  default  of  such 
issue  to  certain  other  specified  devisees,  and  the  son  is  unmarried  at  the 
death  of  the  testatrix,  but  subsequently  marries  and  has  two  children,  the 
first  born  child  takes  at  its  birth  a  vested  estate  in  remainder  in  tlie  land 
devised,  subject  to  open  and  let  in  after-born  children  as  they  severally 
come  into  being,  and  such  vested  remainder  becomes  a  fee  simple  absolute 
in  the  children  living  at  the  death  of  their  father.  Losey  v.  Stanley  (Ct. 
App.),  832. 
8.  Where  the  testator,  after  making  specific  devises  and  bequests  to  his 
wife  and  others,  gives  the  residue  of  his  estate  to  his  wife  and  to  her  heirs, 
executors,  administrators  and  assigns  forever,  and  tlie  will  further  pro- 
vided: "And  it  is  my  desire  and  request  that  my  said  wife  do  sustain, 
provide  for  and  educate  L.,  the  daughter  of  my  said  adopted  daughter  J., 
and  it  is  my  further  desire  and  request  that  my  wife  do  make  the  said  L., 
J.,  and  my  nephews  and  nieces  joint  heirs,  after  her  death,  in  the  said  ' 
estate  which  by  this  will  I  have  bequeathed  to  my  said  wife,"  the  widow 
takes  the  property  absolutely,  and  the  provision  of  her  husband's  will  im- 
poses no  limitation  on  her  estate  and  creates  no  trust  in  favor  of  the  per- 
sons named  therein.     Glay  v.  Wood  (Sup.  Ct.),  787. 

4.  Execution. 

Where  the  attestation  clause  of  a  will  is  complete,  reciting  the  requisite 
formalities,  and  the  will  on  its  face  is  in  due  form,  the  testimony  of  the 
scrivener  and  one  of  the  witnesses  to  the  will,  though  contradicted  by  the 
other  witnesses,  is  sufficient  to  prove  that  testator  signed  the  will  before 
the  attestation  clause  was  signed  by  the  witnesses.  Matter  of  Menge  (Surr. 
Ct.),  190. 
IS,  Where  the  testator,  in  reply  to  the  scrivener's  question  as  to  whether  he 
wished  certain  persons  present  to  act  as  witnesses  to  his  will,  answers  in 
the  affirmative,  such  statement  amounts  to  a  sufficient  oublication  of  the 
will  and  request  to  the  witnesses  to  attest  thfi  same.  Id, 

6.  Execution — Attestation. 

The  showing  to  a  witness  a  piece  of  blank  paper,  with  no  signature  or 
writing  apparent  upon  it  and  saying,  *^  this  is  my  will  "or  "1  have  made 
my  will,  I  want  you  to  sign  it," — is  not  an  acknowledgment  of  a  subscrip- 
tion thereto  by  the  testator,  within  the  meaning  of  the  statute.  Matter  of 
Eakins  (Surr.  Ct.),  186. 

7.  Interlineations. 

Interlineations  to  a  will  need  not  be  noted  at  the  foot  of  the  instrument. 
It  is  only  necessary  that  they  should  have  been  made  before  the  execution 
and  the  publication  of  the  will.     Matter  of  Whitney  (Sup.Ct.),  259. 

5.  Married  women— Revocation. 

A  will,  executed  by  a  manned  woman  during  coverture,  is  not  revoked 
by  her  subsequent  marriage.    McLarney  v.  PheMn  (Sup.  Ct.),  555. 


Digitized  by 


Google 


972  WILLSr-WITNESa 

9.  Partis 

V  If  the  above  mentioned  section,  an  heir,  disinherited  I17  a  will,  Is 
tb  ji*.  aon  interested  in  the  will,  who  may  sue  to  determine  the  validitj  of 
the  probate.    Snow  y.  Hamilton  (Sup.  Ct.),  280. 

10.  BUSPBKSION  OF  POWER  OF  ALIENATION. 

Where  a  testator  devises  his  estate  to  trustees  in  two  equal  shares,  to  pay 
one-third  of  the  income  of  each  share  to  his  wife,  and  two-thirds  of  the  in- 
come to  his  son  and  daughter  respectively  for  life,  and  directs  that,  on  the 
death  of  either  the  son  or  the  daughter,  the  whole  share  of  the  one  dyinr 
should  be  held  in  trust  for  the  other,  the  power  of  alienation  Is  suspended 
longer  than  two  lives.    Mulrp  v.  Mulry  (Sup.  Ct.),  414. 

11.  Though  the  provision  in  the  will  whereby,  on  the  death  of  one  of  the 
children,  the  property  is  to  be  held  in  trust  for  the  surviving  chUd  is  void, 
it  will  not  invalidate  the  other  trust  under  which  the  profwrty  was  held 
during  the  lifetime  of  the  two  children.  Id, 

13.  Validity— Attached  papebs. 

Where  the  interlineation  or  attached  papers,  by  the  terms  of  the  instru- 
ment itself  is  to  come  in  and  be  made  a  part  of  the  will  before  the  formal 
ending  thereof,  it  is  an  exact  compliance  with  the  statute.  MaiUr  of 
Whitney  (Sup.  Ct.),  250. 

WITNESS. 

1.  Assumption. 

The  admission  of  a  Question  to  a  witness,  which  assumes  as  proven  by 
the  evidence  a  material  fact  not  proven,  is  error.  PiopU  y.  Brow  (Sup. 
Ct.),  668. 

2.  Bar. 

Section  41r,  which  relates  solely  to  bribery  respectinj?  the  exerdse  of  the  . 
right  of  franchise,  does  not  touch  the  matter  of  bribery  at  caucuses  or 
conventions.     People  v.  Leiois  (Sup.  Ct.),  482. 
8.  Credibility. 

The  credibility  of  two  witnesses,  whose  testimony  is  in  direct  conflict, 
^       is  for  the  jury.    Clement  v.  Congress  Spring  Co,  (Sup.  Ct.),  664. 
4.  Credibility— <Ik>NTRADicTORY  statements. 

A  witness  is  not  necessarily  discredited  by  contradictory  statements  as 
to  immaterial  matters.  Kopiutky  v.  Met.  Elev,  B.  B,  Co.  (N.  Y.  C.  P.),  457. 

6.  Immunity. 

Section  79  of  the  Penal  Code  provides  imtadunity  from  criminal  prosecu* 
tion  for  such  bribery  only  to  the  bribe  giver,  and  provides  no  immunity  to 
the  bribe  taker.  People  v.  Lewie  (Sup.  Ct.),  482. 
0.  The  fact  that  the  witness  testified  before  the  county  judge  to  his  abso- 
lute innocence  in  the  matter,  and  that  the  offer  for  his  vote,  made  by 
some  person  whose  name  he  declined  to  give,  was  indignantly  spurned  by 
him,  does  not  neutralize  the  force  of  his  claim  to  the  constitutional 
protection.  Id. 

7.  Section  70  of  the  Penal  Code  protects  a  witness  against  liability  for  a 
charge  of  periuir,  in  case  his  testimony  before  the  grand  jury  should 
differ  materially  from  that  heretofore  given  by  him  touching  the  same 
matter  on  his  examination  before  the  county  judge.  Id. 

8.  Physician— Prfvilegb. 

Where  the  knowledge  of  a  witness  is  acquired  from  an  inspection  of  and 
conversation  with  the  plaintiff,  and  the  relation  of  physician  and  patient 
existed  between  them,  it  is  privileged.    Barker  v.  (funard  Steamship  Co, 
(Sup.  Ct.),  858. 
ft.  pRiviLBaE— Incrimination. 

A  witness  enjoys  absolute  protection  against  every  species  of  judicial 
compulsion  as  a  witness  to  self-accusation  of  crime,  unless  the  statute  af- 
fords him  absolute  immunity  from  punishment  for  any  crime,  which  his 
testimony  called  for  mi^ht  l)e  competent  as  tending  to  prove,  or  unless  it 
is  so  perfectly  clear  and  plain  as  to  preclude  all  reasonable  doubt  that  the 
answer  cannot  possibly  tend  in  any  denrree  to  subject  him  to  the  peril  of 
criminal  prosecution.    People  v.  Lewis  (Sup.  Ct.),  482. 
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10.  Section  839. 

The  assignee  of  a  claim  against  a  decedent's  estate  may  V  m  ic 
conversations,  in  which  he  took  no  part,  between  the  decedent  .  ^  i  tie  as- 
signor, concerning  the  assigned  claim.  Matter  of  Hartman  (Surr.  Ul  j,  i9ij> 

Testimony  by  a  claimant  in  an  action  a^inst  decedent's  estate,  thai  lit? 
paid  certain  debts  of  decedent's  while  acting  as  her  agent,  does  tkiI  i  ilntB 
to  personal  transactions  with  decedent.  Ziruce  ▼.  Estate  of  Zivke  (Sup.  Ct.), 
609. 
12.  Watver. 

This  privilege  is  not  waived  by  the  plaintiff's  having  called  othi  r  physi- 
cians to  testify  to  his  condition  anterior  and  subsequent  to  the  timt'  \w  wns 
attended  by  tiie  witneaa.  £a/rk$r  y.  OufMOii  SUarihship  Co,  (iSup,  C  t j,  a5h. 
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